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SUBJECT INDEX 

Absence of Star denotes Cases of Provincial or Small Importance* 
* Indicates Cases of Great Importance- 


* * Indicate Cases of 

Abwab 

Paddy and ghee also made 

payable as part of the rent — Payment 
therefor are not abwab 184 (d) 

Acquiescence 

Person said to acquiesce must be 

aware of the matter he acquiesced in 
and of the efTect of such acquiescence 

619 (f) 

Administration 

Receiver appointed — District Judge 

can direct share of one heir to be made 
over to him on terms 585 

Adverse Possession 

Permissive possession — Alienee from 

co-sharer -Possession is not neces- 
sarily permissive 33 (b) 

Service tenure — Non-performance of 

service does not make possession of 
holder adverse 541 

Appeal 

^Admission of copy of document 

without objection- — Objection cannot be 
raised in appeal 565 

Decree for joint possession — One of 

^thc plaintiffs not made respondent — 
Pringing him on record after the death 
of another respondent after limitation 
— Appeal is barred and cannot be 
heard 606 

Bengal Cess Act (9 of 1 880) 

Ss, .5, 52 and 64 — Kent free, tenure 

— Liability to pay road cess to Govern- 
ment is a personal liability^ — Encum- 
brance cannot be annulled — Previous 
decree for cess is not res judicata 303 (a) 

S. 41 — ^Contract to pay cess is not 

illegal 303 (b) 


Very Great Importance- 

Bengal Estates Partition Act (5 B- C- 
of 1897) 

Ss. 49, 119 — ‘ Kashr and * hahashf are 

terms of art denoting possession of 
proprietors and tenints — IJecord-of- 
Rights and Batwava Khatian showing 
plaintiff’s possession — Dispossossjon — 
Suit for possession is not barfed by 
S. 119 193(b) 

Bengal Land Registration Act (7 of 
1876) 

-Ss. 42, 52 and 55 — Scope of — 

Two applicants each claiming assump- 
tion of charge of endowment— Collector 
finding one in possession, cannot refer 
parties to Civil Court 315 (a) 

Bengal Land Revenue Sales Act (11 
of 1857) 

S. 54 — Incumbrance ’* — Tenure 

created intermediate between the pro- 
prietor and the miikarvaridar is an ‘ in- 
cumbrance’ 389 

Bengal Local SelLGovernment Act 
(3 of 18S5) 

Ss. 139, 140 and 78 — By-law prohi- 
biting encroachment — Imposition of 
penalty is valid 545 

Bengal Municipal Act (3 B- C- of 
1884) 

Ss. 30, 234 and 235 — Municipality 

has no right to levy rent, etc , from the 
persons exposing goods for sale on the 
Municipal road — Preventing lessee of 
such rents from realising it is no offence 

286 

Ss. 237 and 241 — Building of a 

Chhapari is an erection requiring sanc- 
tion — Sanction with reservation in the 
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B- M. AcX—[Concld.) 
absence of rules under S. 241 is ultra 
vires 118 

S. 238 — “Within 15 days’* — Time 

rlins from commencement of the erec- 
tion of building 484 

Ss. 241, 237 — By-law prohibiting 

erection of boundary wall is ulira vires 

56 (2) (a) 

Ss. 271, 17S — Objection filed to 

notice not properly disposed of — 
Prosecution under S. 271 is not justi- 
fied 183 

S. 356 — Distress warrant — Brother 

of owner in possession and paying 
taxes on behalf of owner — Service of 
warrant on owner is sufficient 532 (d) 

— : — Sch. IV — Warrant — Date of return 
is not necessary to be mentioned 532 (c) 

Bengal Patni Taluks Regulation 
(8 of 181B) 

S. 14 — Patni sale —Part of purchase- 

money withdrawn by a holder of decree 
against patnidar’s judgment-creditor 
— Sale 3 ubsequentiy set aside- -Pur- 
chaser can sue for refund of money 
withdrawn 394 (a) 

Bengal Regulation (3 of 1872) 

Ss. H and 25- A — Scope — Decision 

under S. 11 is a decree ctnd can only be 
avoided under S. 25-A if question 
involves rights of proprietors as be- 
tween themselves 322 fa) 

Bengal Regulation (11 of 1825) 

S. 4(1) — Accretion to holding out 

of river bed which is the property of 
landlord — S. 4(1) applies — Section not 
confined to lands which are the pro- 
perty of the state 588 

Bengal Regulation (12 of 1805) 

(Cuttack Land Revenue Regulation), 

S. 34 — Sanad to grantee and his heirs — 
Grantee takes absolute estate with full 
rights of alienation 411 (b) 

Bengal Revenue Free (Badshahi 
Grants) Regulation (37 of l7t)3) 

■ S. 15 — Section includes grant to 

grantee and his heirs 411 (a) 

Bengal Tenancy Act (8 of 1885) 

■ Islon-transferable occupancy holding 

— Sale of the holding in execution of 
the rnoiie)/-Jecree against the holder is 
valid 114 

Occupancy holding — The raiyat has 

property in the holding distinct and 
apart from the parent estate 619 (e) 

Ss. 5, 5 (5), 120 and 120 (2)— Lessee 

holding less than 100 big; has — S. 5 (5) 


B. T. Act— ’(Contd.) 
does not apply— Land let out expressly 
for cultivation —Lessee is not a tenure- 
holder ^ 425 (a) 

S. 22 (2) — Collectorate partition — 

Land falling into particular takhta — 
Landlords cannot dispute it except 
where there is arrangement to the 
contrary at time of Batwara 354 

S, 22, CL (2) — Occupancy holding — 

Purchased by a co sharer landlord 

Collectorate partition— Holding allot- 
ted to another co sharer — Holding does 
not cease to exist 62 

S. 22, Cl. (2)— Occupancy holding — 

Purchase by a co-sharer landlord — 
Collectorate partition— Holding allot- 
ted to takhta of another co-sharer — 
Purchaser cannot be ejected 193 (a) 

“S. 23 — Raiyat is entitled to fishery 

rights on the land leased 9 (b) 

Ss. 23 and 178 -Contract after 1885 

to grow indigo crop only for benefit of 
landlord is void — Agreement to pay 
enhanced rent for non-existent obliga- 
tion is also void 171 (a) 

S. 29 — Obligation arising before Act 

— Agreement to pay enhanced rent for 
release thereof is valid 171 [b) 

.Ss, 29 and 147-A — Compromise 

agreement— Suit ending in the com- 
promise, not between landlord and 
tenant as such — Neither S. 29 nor 
S. 147-A applies 654 

S. 51— Rent sent for a particular 

period — Decree will bar subsequent 
suit for rents of those years — It is not 
a bar as to rate^^ of rent for subse* 
quent years though it may raise pre- 
sumption of same rate 213 

S. 52 (a) — Applies to cases where 

land is proved to be in excess of the 
area for which rent was previously 
paid 215 

S. 52 (B) and S 3S — Suit for rent— 

Diluvion or deterioration of land— 
Tenant can plead abatement of rent, 
in defence 169 

Ss. 60 and 72 Rent suit — Register- 
ed proprietor — Defendant cannot plead 
payment to third party though such 
third party is a transferee from pro- 
prietor 607 

S. 105 — Rent settled thereunder 

after Road Cess return was given — 
Bengal Cess Act, S. 20 is no bar to 
recovery of rent settled 55 
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S. 120 — Zerait Land — Recital of 

Zerait is not enough - There must be 
evidence required by the section — 
Survey Record— Presumption arising 
from, is a rebuttable one 425 (b) 

S. 148-A — Suit for share of rent 

being entire arrears due — Suit is in 
confoiiuity with section and is main- 
tainable 560 

^ — — S. 171 — Payment into Court ” 
— Direct payment to plaintiff under 
Court’s orders is such payment 656 

Scr. Ill, Art. 6 — Applicability — 

Essenlials^ — No relationship of landlord 
and tenant — Art, 6 does not apply 

602 (a) 

Sch. Ill, Art, 8 — Suit for rent 

and declaration — Decree is not taken 
out of the scope of Art. 6. 565 (2) 

Bombay High Court Rules 

R. 35— No translation of document 

provided — Document cannot be refer- 
red to 63 (c) 

Cattle Trespass Act (1 of 1871) 

S. 10 — Watchman— General instruc- 
tion to seize cattle trespassing— 
Rescuing cattle seized by watchman is 
an offence 317 

Central Provinces Land Revenue 
Act (18 of 1881) 

S,4 (3)— Ss. 76, 132 (b) and 153— 

Cess determined by Settlement Officer 
— Sanction by Commissioner of the 
cess is sufficient — No sanction as to 
rates is necessary 399 

Chota Nagpur Encumbered Estates 
Act (6 of 1876) 

Ss. 3, 12 — Protection of Estate- 

Estate, release of — Creditor’s rights 
which were in abeyance will revive 287 

Chota Nagpur Tenancy Act (6 
of 1908) 

Ss. 20 and 39 — TJr.ccadav — Cannot 

acquire occupancy right in the land 
held under a thicca 28 (a) 

Ss. 84 (3), 132— Record- of- Rights not 

conclusive proof of tenanev rfgins 2^ (h) 

S. 177- -Rent- suit — Pb-.a oi paymeni 

to third person — S. 177 does not apply 

480 (b) 

S. 178 (3) - Ejectment executed — 

Time cannot be extended thereafter 

29 (b) 

Ss. 215 (3), 178 (3) and 224— Order 

extending time unuer S. 178 (3) — 
Appeal lies to Judicial Commissioner 

29 (a) 


C. N. T. Acl-(Coft<;ld.) 

S. 225 — Rent suits, value of one 

above Rs. 100 and others below Rs. 100 
— Appeals preferred in latter suits tpk 
Deputy Commissioner and transferi^d 
under S, 225 to Judicial Commissioner 
— Judicial Commissioner has jurisdic- 
tion to try them 184 (a) 

Ss. 227, 228, 157-Order under S. 227 

setting aside decree is final — Decree 
need not appear on face of it as et pavte^ 
to be within S. 157 400 (c) 

S. 240 — Suit under for more than 

Rs. 100 — Appeal in respect of Rs. 41 
— Forum of appeal is not changed 400(a) 
^CivilP. C. (Vof 1908) 

Ss. 2 (2) and 47 — Admission of exe- 
cution application — Order is appealable 

59 (b) 

* S. 2, O. 41, R. 19— Appeal— Rejec. 

tion for failure to pay deficit Court-fee 
is a Decree and not dismissal for 
default 281 (a) 

* — — Ss. 6 and 39 —Application fof trans- 
fer of decree for execution — Decree 
cannot be transferred to Court having 
no pecuniary jurisdiction over the .value 
of the suit 188 j^a) 

S. 11 — Bengal Cess Act (9 of 1880) — 

Ss. 5, 52 and 64 — Previous decree for 
cess is not res judicata 303 (a) 

S. 11 — Day fixed for appointment of 

guardian — Dismissal of suit for default 
on that day is without jurisdiction and 
does not operate as res judicata 252 (d) 

S. 11" Parties and Representatives 

— Auction purchaser is representative 
of judgment ‘debtor, and will be bound 
by previous litigation between judg- 
ment-debtor and another 63 (a) 

S. 11 — Prior decision cannot be 

challenged in collateral proceeding 

41 (b) 

S. 11 — Rent suit for a particular 

period — Decree will bar subsequent 
suit for rents -4 those years — It is not 
a bar as to rates of rent for subse- 
quent years though it may raise pre- 
sumption of same rate 213 

S. 11 and O. 23, Rule 1 (4)— Order 

allowing some plaintiffs to withdraw 
without consent of others is without 
jurisdiction — Fresh suit for partition is 
not barred by previous suit 489 

S. 11 and (). 34, R. 6 — Omission to 

claim personal decree will bar mort- 
gageefrom suing therefor afterwards 

450 (d) 
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* S. li, Exp. IV — Exe^cution proceed- 

ing — ^Speci^l rules in explanation to 
S. 1 1 do not apply 289 

—— Ss. 21, 11 — Question of jurisdiction 
raised and decided — Decision is final 
and cannot be re-opened collaterally — 

322 (c) 

S. 39 — Application for transfer of 

decree is step-in-aid of execution — 
Order not carried into effect — J urisdic- 
tion of Court passing decree docs not 
cease 301 

**. S. 47 — Decree for possession- Pos- 

session not got by decree-holder — Suit 
for declaration of title against defen- 
dants is barred 407 

— — S. 47~-Mortgage-decree— Purchaser 
thereunder gets priority over pur- 
chaser under money-decree 655 

S.47, O. 21, R. 2 (2 and 3)— Appli- 
cation for certifying payment out of 
Court made within time hut pending 
execution proceedings — O. 21, R. 2 (3) 
does not apply— Appeal from order lies 
under S. 47 276 (aj 

— S. 47 and O. 21, R. 5«— Claim by 
judgment-debtor for release from at- 
tachment on ground of property being 
wakf — O. 21, R. 58 applies 196 

S. 47, O. 21, R. 58— Legal represen- 
tative of judgment-debtor — Claim to 
property in his own right dismissed — 
No suit can be brought to challenge 
order but must be decided under S. 47 

572 (a) 

S. 51 and O. 40, R. 1 — Execution 

of mortgage-decree — Judgment-debtor 
is not entitled to apfdy for appointment 
of Receiver 369 (b) 

S. 60 — Holdings though non-transfer 

able can be sold in execution of money- 
decree against tenant l9 

* S- 60 (f) — Jatyi hahi of Gayawal judg- 

ment-debtor IS not attachable 556 

S, 100 — Appeal — Restoration after 

rejection not known to respondent — 
Plea can be raised in second appeal 

281 (c) 

S. 100 — Failure of the appellate 

Court to consider evidence relied on by 
the trial Court is an error of law 

562- (2) 

* S. 100 — Fraud not inferred by first 

appellate Court from facts found — 
High Court will not interfere unless 
such inference necessarily follows from 
•such facts 507 (c) 


Civil P. C^-~(Conid,) 

*■ S. 100 — Issue raised and decided in 

lower Courts — High Court cannot 
order re-hearing on that very issue 575 

S. 100— New point in second appeal, 

cannot be allowed 68 (b) 

S. 100 — Non-necessity for rate of 

interest for loan — Point cannot be 
raised for first time in appeal 356 (b) 

S. lOO — Plea of bar by limitation 

raised without any facts — New plea of 
bar by adverse possession or under 
Art. 137 of the Limitation Act cannot 
be raised in Second Appeal 398 

S.lOO — Scope — Question for consider- 
ation is not the weight of evidence but 
whether there is any evidence for the 
finding 384 (bj 

S. iOO — Second Appeal — Fiadiug oi 

fact — Whole evidence not considered 
— Finding is not binding 503 (a) 

S. 100 — Tender — Question as to 

sufficiency of, cannot be raised for the 
first lime in second appeal 167 (b) 

Ss. 100 and i 03 -O. 41, Rr. 23, 24 

and 25, O. 42— High Court liolding 
in second appeal that certain evidence 
wms improperly rejected in lower Court, 
cannot weigh the evid nee and decide 
question of fact but must remand the 
case 417 

S. 102 — Provincial Small Cause 

Courts Act, Art. 8, Sr 5. II — Rent suit 
— S. 102 does not apply 184 (b) 

* S. 104 — Order rejecting decree- 

holder's petition to withdraw execution 
case — Appeal does not lie 525 (b) 

S. 109— Execution— Order to join 

other joint decree-holders in execution 
case— High Court confirming order — 
Order is not final and Iqhvq should not 
be granted 611 (a) 

* S. 109 — Legal Practitioners Act, 

S. 13 — Order refusing to enrol person 
as legal practitioner — Leave cannot be 
granted 603 

S. 109 — Order after contest as to 

validity of order of lower court record- 
ing compromise — Certificate can be 
issued in respect of 256 (a) 

S. 110 — Execution — Sum in dispute 

realised in execution Rs. 1,300 — 
Further applications time-barred — 
Leave cannot be granted though the 
sum yet to be realised was Rs. 10,000 

611 (b) 

S. 110 — Lower Court finding no 

necessity for whole alienation — High 
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Court finding no necessity only for 
portion — Decree varied — Decree is one 
of affirmance 555 (a) 

S. 115 — Error of Law — No revision 

lies 376 (c) 

S. 115 — Government of India Act, 

S. 107 — Suit for accounts of income of 
property — I nterlocutory order — Ulti- 
mate decision appealable — Order not 
to be revised unless directions given 
for taking accounts are improper 598(a) 

S. il5 — Interlocutory order can be 

revised — Where case record has been 
sent for it would be proper to dispose 
of the matter 359 (a) 

S. 115 — Jurisdiction — Exercised pro- 
perly — High Court will not interfere 38 

♦ S. 115-— Order of Subordinate Courts 

without jurisdiction — High Court has 
power to interfere 525 (c) 

S. 115— '-Other remedy open -Revision 

does not lie 315 (b) 

S. 115, O. 7, R» 10 — Jurisdiction 

— Plaint returned by both Munsif and 
by Small Cause Courts — hligh Court 
can make proper order 3 >8 (a) 

S. 115, O. 23, JC 1 — Order under 

O. 23, R. 1, whether revisable— Practice 
— RevisabJe under S. 107, Government 
of India Act 44 (c) 

S. 115, O. 47, R. 1 — Review — Scope 

— Error of law not a sufficient ground 

308 (1) 

♦ S. 151 — Court has power to conso- 

lidate suits— Jurisdiction — Consent 
cannot give 566 (1) 

-S. 151 — Execution, application for — 

Overstating the amount — Court can 
order amendment 409 (b) 

♦ s, X 51 — ^Re-calling a perfected order 

passed by the predecessor thereunder 
is without jurisdiction and invalid 204 

♦ S. 151 — Section does not enable 

Court to extend limitation 479 (b) 

-^-^Sch. II, Para. 21 (2)— Decree under 
— O. 9, R. 1 3 applies to such decree 
also 376 (d) 

♦ O. 1, R. 2 — Suit on mortgage bond 

— Mortgagor — Joint family sufficiently 
represented — Non-joinder of one mem- 
ber is not fatal to suit 252 (b) 

0. 1, R. 3 — Necessary pEirty — Appeal 

by defendant— Only some of plaintiffs 
made parties— Appeal is incompetent 

4 (a) 

— O. 1, R. 3 — Suit by lessee of zamin* 
dar against tenant — Suit about fishing 


Civil P. 0~iContd.) 
right — Zamindar is not a necessary 
party * 9 (d) 

O. 1, R. 9 controls O. 34, R. 1 - 

651 ^D) 

O. 1, R. 9 — Ejectment — Non- joinder 

of person under whom defendant claims 
title does not disentitle plaintiff to 
relief 352 

O. 1, R. 9 — Land recorded as Gair- 

inaznia Am — Suit for declaration of 
title to — General public are not neces- 
sary parties 447 (a) 

O. 5, R. 1 and O. XVII, R. 2— 

Suppression of summons — Fraud — 
Active part in cot having summons 
served, is necessary to be proved in 
order to constitute fraud 291 (n) 

* O. 5, R. 13 cand O. 30, R. 3— Do 

not apply to suits brought against 
person in individual capacity 376 (b) 

O. 6, R. 4— Negligence— Pleading 

must specifically mention all parti- 
culars ^ 1 7 (u) 

t- 0.7, R, 11— Plaint insufficiently 

stamped — Deficiency made up within 
time wanted by the Court— Limitation 
gone by that date — Suit is nrtt time- 
barred 56 (1) (b) 

O. 7, Rr. 14 and 18 (2), O. 13, R. 1— 

Scope — Documents referred to in 0.13, 
R. 1 refer to documents mentioned in 
O. 7, R. 14 — These do not apply to 
documents under O. 7, R. 18 (2) pro- 
duced in answer to defendants* claim 

569 

» O. 9, R. 3 — Authorised agent with 

witness present in Court — Dismissal 
for non-appearance of pleader is illegal 

504 (b) 

* O. 9, R. 13 — Application thereunder 

dismissed for default — Petition to set 
aside does not lie — Nor can it be 
treated as a review application — Nor 
does S. 153 of the Code apply 121 

O. 9, R. 13— Passiijg a final decree 

after application therefor was time- 
barred is no ground for setting it aside 
under the rule 479 (c) 

O. 9j Rr. 13 and 6; O. 17, 

Rr. 2 and 3 — Ex parte decree — Party 
present but not for the purpose of the 
case — Vakil instructed only to apply 
for adjournment — Decree passed is 
ex parte — Suit to remove defendant 
from mahantship of Asthal — Receiver 
appointed therein not putting defen- 
dant in possession of funds for con- 
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ducting case is a sufficient ground for 
non-appearance 485 

0. 9, R. 13 and S. 151— parte 

decree cannot be set aside under in- 
herent powers 479 (a) 

o. 14, R. 5— Special issue framed 

after evidence taken and arguments 
concluded — Decision thereon, is not 
bad. 514 (d) 

♦ O. 17, Rr. 2 and 3— Plaintiff's case 

failing on pleadings and plaintiff addu- 
cing no evidence — Court cannot act 
under R. 3 2 

O. 17, R. 3 and O. IX, R. 8— 

Day fixed for appointment of guardian 
, — Dismissal of suit for default on that 
day is without jurisdiction and does not 
operate as Res judicata 252 (d) 

O. 20, R. 4 — Small Cause judgment 

must be intelligible and state points for 
decision 337 (c) 

Q. 21, R. 2~~Decree satisfied by one 

judgment- debtor and certified — 
Payment over again by another, under 
mistake — Executing Court has power 
it) refund it 166 

♦ o. 21, Rr. 11 (2) (g) and 17, 

S. 151 — Interest wrongly mentioned in 
execution application — Court is not 
bound to verify correctness of amount 
but to see if form is correct 409 (a) 

♦ 0.21, Rr, 15 (1 ), 22— Limitation 

Act, Art. 182 (5) — Defective application 
under R, 15 and notice thereon under 
R. 22, will both save limitation 597 

♦ .0. 21, R. 16 wuth S. 146 — Transfer 

by plaintiff pending suit — Transferee 
cannot execute decree in that suit 
unless he has got substituted in the 
suit for the plaintiff 563 

♦ ^O. 21, Rules 58, 63 and 100 — Usu- 

fructuary mortgagee claim disallowed 
— R. 63 does not bar him from applying 
under R. 100 when dispossessed 

408 (1) 

O. 21, Rr. 72, 92 and 68 and S. 151 

— Execution sale— Permission to bid 
granted to decree-holder subject to 
certain conditions — Conditions not 
fulfilled — Court can refuse to confirm 
the sale 511 

O. 21, R. 90 — Fraud — Application 

under the rule can be made when fraud 
becomes known to applicant though it 
is after confirmation of the sale 422 


Civil R C^-{Contd,) 

0. 21, R. 90— Mis-statement in sale 

proclamation is not necessarily a frau- 
dulent act 507 (b) 

O. 21, Rr. 90, 66 — Auction sale 

fetching less price than that mentioned 
in sale proclamation -Fraud cannot be 
inferred therefrom 550 

¥♦ Q 21, R. 95 — Auction purchaser — 

Right to retain prjssession — Criminal 
Court should maintain auction pur- 
chaser’s possession as against others — 
Criminal Court 265 (c) 

O. 21, R. 95 — Delivery of possession 

to auction purchaser —Possession of 
judgment- debtor thereafter is that of 
trespasser — Auction-purchaser taking 
possession does not commit any crimi- 
nal act — Penal Code, S. 147, 197 (2) (b) 

O. 21, R. 100 — Decree and delivery 

of possession against present tenant — 
Transferee from previous tenant who 
is dispossessed thereby, can be restored 
to possession 30S (2) 

O. 22, R. 5 — Party to appeal dead — 

Question as to Legal Representative 
cannot be delegated by appellate Court 
to lower Court for determination 197 (1) 

O. 23, R. 1 — Court not satisfied 

as to existence of grounds (a) and (b) 
of section — Court has no jurisdiction 
to pass an order for withdrawal 44 (a) 

* O. 23, R. 1 and O. 21, R. 11— Exe- 

cution of decree — Application by decree- 
holder to withdraw execution proceed- 
ings rejected and sale held— Court’s 
action is without jurisdiction 525 (a) 

** O. 23, R. 3 — Consent decree — 

Counsel acting on acquiescence of 
appellant’s agent — Appellant is bound 
by decree 232 

O. 32, R. 3, CL 4 — Guardian ad 

litem not appointed — Minor not repre- 
sented — Decree is not binding on 
minor 291 (b) 

O. 32, R. 4 — Father cannot represent 

minor son as his guardian ad litem 

450 (j) 

32, R. 4 (3)— Minor— Appoint- 
ment of guardian without guardian’s 
consent is without jurisdiction 448 

O. 32, R. 5 — Application on behalf 

of minor to Court cannot be made by a 
discharged guardian ad litem 256 (b) 

** O. 34, R. 1 — Non- joinder — Neces- 

sary party— Omission to implead if not 
due to negligence of party is not fatal 

450 (i) 
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Criniinali P* C — (Contd,) 

— S. 145 — Decree of Civil Court— 
Conclusive order of Civil Court as to 
possession is binding on the Criminal 
Court — No bona fide claim to possession 
— Section does not apply 13 (2) (a) 

S. 145 — Dispute as to mines and 

minerals — Section applies- - Proceedings 
under cl. (1) are conclusive — Applicabi- 
lity of section depends upon facts of 
each case 340 

S. 145 — Inquiry under is not an ela- 
borate one — Process to witnesses can- 
not be claimed as matter of right — Deli- 
very of possession by Civil Court — 
Magistrate is bound to maintain it 226 

S.145 — Non-compliance with require- 
ments of Cl. (3) — Amounts to grave 
irregularity 77 (a) 

S. 145 — Possession disputed — Decree 

of Civil Court and proceedings under 
S. 145 giving possession to one party 
— Magistrate’s duty is to maintain such 
possession — Remedy of the other party 
is to apply under S. ICO, Civil P. C. 

210 

S, 145 — Proceedings under — Tenant 

not made party — Proceedings are not 
vitiated 371 (b) 

S. 145 — Results of local inspection 

not recorded — Decision based on, is 
bad 294 (1) 

* S, 145 — Revision — Order purporting 

to be under — Review by Deputy Com- 
missioner ex- parte, is illegal 449 

* Ss. 145 and 144 — Valid claim to joint 

possession made out — Proceedings can- 
not be taken under S. 145 423 

Ss. 145, 144 and 107 — Civil Court 

decree and delivery of possession can- 
not be re-opened in Criminal Court — It 
must maintain the auction purchaser’s 
possession ] 97 (2) (a) 

Ss. 145 and 360 — Possession is effec- 

^pjtive possession — Proceedings under 

Ch. 12 — Depositions must be read over 
to witnesses —But failure to do so does 
not vitiate order 371 (a) 

* Ss. 146 and 145 — Attachment made — 

Dt. Magistrate cannot upset the order 

554 

S. 147 — Magistrate’s finding on exis- 
tence of right based upon written state- 
ment — High Court will not interfere in 
Order based upon such finding 214 

S. 148— Local inspection cannot be 

made basis of decision 249 (b) 


Criminal P* C‘ — {Contd,) 

♦ Ss. 148 and 145 — Commissioner — 

Pleader Commissioner — Direction to 
survey and report respecting landjn 
dispute under S. 145 — Action of Com- 
missioner is not ‘ local inquiry * but a 
mere ministerial act 224 (2) 

Ss. 148 and 145 — Costs awarded 

arbitrarily without any enquiry — Order* 
is bad 564 

S. 150— Irregularity — Mis-stating of 

evidence — Order based on, must be 
vacated 249 (a) 

♦ S. l54 — First informant — Failure to 

produce as witness makes prosecution 
case suspicious 535 (a) 

S. 162 — Statements of witnesses — 

Late record by Police — Statements 
should be discarded 348 (b) 

S. 164 — Examination amounting to 

cross-examination — Statement is in- 
admissible 582 (a) 

♦ S. 164 — Retracted confession is 

sufficient for conviction if Coilrt finds 
it was voluntarily made • 492 

S. 190 — Cognizance of an offence — 

Charge sheet need not mention, v^hat 
each witness is to prove 294 (2) 

♦ S. I9iwith 110 — Proceeding under 

S. 1 10 is a case and S. 192 applies 586 (a) 

S, 195 — Complainant himself public 

officer — Sanction is unnecessary 532 (b) 

♦ Ss. 195, Cls, (6) and 476 — Appel- 

late Court can take additional evi- 
dence and direct prosecution under 
S. 476 52 

Ss. 202, 203, 204— Counter-corn- 

plaints — Order staying one — High 
Court declined to interfere in revision 

618 

Ss. 203 and 204 (3) — Dismissal under 

— Further Judicial enquiry ordered by 
Sessions Judge — Whether accused en- 
titled to notice — Issue of summons 
without holding judicial enquiry is 
illegal 54 

S. 238— Conviction of accused on 

a different charge from that for which 
he is tried is illegal S (a) 

S. 250 Proviso, and 367, 424 — Proviso 

mandatory and non-compliance vitiates 
order — Appellate Court must record 
proper judgment 157 

Ss. 253, 494 and 145 — Warrant case 

— Discharge — Order of, cannot be set 
aside and fresh proceedings started un- 
less there are new materials — Disputes 
regarding succession to large estates — 
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Criminal P* C*—(Contd,) 

Succession (Property Protection) Act 
(XIX of 1841) — Remedy under, is 
more appropriate 372 

’S, 260 (f) — Summary Trial — Magis- 
trate’s duty is to satisfy himself that 
the value of property is less than Rs. 50 

227 

Ss. 260, 248, 342— Charge under 

S. 447, 1. P. C. — Accused not examined 
under S. 342 — Note not made of local 
inspection but observation made basis 
of decision — Trial is vitiated 296 

S. 288 — Deposition before Commit- 
ting Magistrate cannot be put on record 
of Sessions Court without drawing 
witness’s attention to it 40 (c) 

~S. 297 — Non- direction as to facts 
constituting a lesser offence also is not 
a mis-direclion 321 

— -S. 299 — Jury — Opinion of — Con- 
struction 224 (1) 

• S. 307, Cls. 1 and 3 — Disagreement 

with the verdict — Sessions Judge 
should record the reasons of the jury 
for the verdict — Pfigh Court has power 
to set aside verdict on substantial 
grounds 348 (a) 

•• s. 342 — Accused not examined, but 

filing written statement — High Court 
will not interfere if accused have not 
been prejudiced 388 

S. 342 — Examination of accused 

before examination of medical witness 
not proper 299 (1) 

S. 342 — Examination of accused not 

made — Trial is vitiated 212 

S. 342 — Examination of accused — 

Written statement will not take the 
place of 5 (c) 

• S. 342 — Object of — “ Examined” 

includes cross-examination and re- 
examination — Provisions of section 
are mandatory and non-compliance 
vitiates trial 158 

• Ss. 342 and 231 — Charge altered 

after examination under S. 342 — Wit- 
nesses re-called under S. 231 — 
Further examination under S. 342 is 
not necessary 393 

•• S. 355, CL 2 — Memorandum if not 

signed by the Magistrate vitiates trial 

5(b) 

S. 421 — Power under, should be 

exercised with caution — Judgment even 
in case of summary dismissal must give 
reasons 552 


Criminal P. O—iConcld.) 

* s. 439 — Revisional powers will be 

exercised when circumstances require 
it 160 (c) 

Ss. 439 and 423— Appeal disposed of 

on merits— Pleader not heard — High 
Court cannot interfere under S. 439 

587 

* S. 476 — Difference of opinion be- 

tween two different tribunals— Action 
under S. 476 is not justifiable 160 (b) 

S. 476 — Order to prosecute — Not 

setting forth all the elements of offence 
— Is illegal 84 (c) 

S. 514 — Forfeiture of security under 

S. 107 — Proof of forfeiture is necessary 
and Court should record reasons 242 
S. 526 — Case against accused — For- 
mer request by Dt. Magistrate to with- 
draw certain illegal parwanas not acced- 
ed to by accused — Ground for transfer 
is not made out 494 

S. 526— Magistrate expressing final 

opinion on guilt of accused — Case 
should not be re-tried by same Magis- 
trate 60 

"‘Criminal Trial 

Confession — Witness mentioning it 

after great delay — Evidence is unreli- 
able — Evidence — Appreciation 582 (c) 

Evidence on commission in serious 

trial should be deprecated 40 (b) 

- — Evidence — Thumb impression of 

accused taken in Court for comparison 
— Conviction based on such comparison 
by expert — Is highly irregular 73 

Grounds for conviction — Case vague 

as to time of occurrence — Unreliable 
evidence — Accused is entitled to 
acquittal 88 

* Leading question in chief examina- 

tion cannot be allowed 582 (b) 

Local inspection — Notes of inspec- 
tion must be recorded 51 

Non-production of material witnes- 
ses is suspicious 582 (-dl 

* Police diary — Refreshing memory — 

Defence entitled to inspect only portion 
refreshed and not whole diary 562 (1) 
Decree 

Putni Mahal — Decree for rent — Pur- 
chaser of putnidar's right, and title 
after decree, is not personally liable 162 

Deed 

Condition precedent — Plea of — Can 

be pleaded only by the vendor or his 
representative — Evidence Act, S. 92 

619 {i> 
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*IncomeYax Act (11 of 1886) 

-Ss. 39, 3 (5) — “Income” — Signifi- 
^cance of — Civil Court has no jurisdiction 
to rectify Collector’s assessment 361 (a) 
** Interpretation of Statutes 

Courts cannot import words limiting 

operation of section 435 (a) 

Jurisdiction 

Exclusive powers over subject vested 

in an authority — Civil Court cannot 
interfere 361 (b) 

^ Suit for injunction— Consent — Sub- 

mission may give jurisdiction 34 (a) 

Venue of appeal is determined at date 

of suit and j not altered by revival of 
suit later on, in respect of a portion 
only of subject-matter 400 (b) 

Landlord and Tenant 

Holding not transferable by custom 

— Rent collected by gomasta of Landlord 
— Gomasta accepting rent from trans- 
feree — Landlord will not be deemed to 
have recognised transfer unless he 
knows the source of the rent 619 (b) 

Lease of land part of which is under 

water — Rights of fishery — Pass to 
tenant as incidental to the lease 9 (a) 

Mines and Minerals — Royalty repre- 
sents the lessor’s share of the profit 

75 (b) 

* Non* transferable holding — Pur- 

chaser in execution of rent decree after 
mortgage- decree and before its execu- 
tion lakes property free of incum- 
brance 555 ( 1 ) 

Non-transferable occupancy holding 

— Money-decree by person not the 
landlord — Holding ,can be sold in exe- 
cution 602 (b) 

* Receipt by Tahsildar not authorised 

does not amount to recognition of 
tenancy — Co-sharer landlord is entitled 
to decree for joint possession against 
tenant settled by other co sharer — 
Waiver — Acquiescence in tenants’ pos- 
#*«session does not take away his right — 

279 

** Suit for the rent of a portion of 

holding does not lie 608 (1) 

Tenancy — Creation of — Lessee for 

a term of years cannot create another 
tenancy beyond his term 429 

Tenancy is not created by payment 

of rent to agent for collection 619 (h) 
Lease 

* Construction— Condition about pay- 

ment of any tax or road cess does not 
include income tax on Royalty 75 (a) 


Lease— 

Construction — Rent-in-kind fixed — 

But value also given — Lease is a 
Manbunda lease 4(b) 

Legal Practitioner 

Consent decree — Counsel acting on 

acquiescence of appellant’s agent — 
Appellant is bound by decree 232 

Vakalatnama containing name of 

pleader can be accepted by him after it 
is fied in Court 504 (a) 

Legal Practitioners Act (18 of 1879) 

•* Ss. 6, 7 and 8 — Women cannot be 

admitted and enrolled as pleaders — 
Nature of proceedings is administrative 
— ‘ Person ’ in section is a male 269 

** S. 13 — Re admission — High Court 

can re- admit dismissed legal practi- 
tioner if he has reformed his character 
— He should apply for rule to the 
Bench presided over by Chief Justice 604 

Ss. 14 and 13 — Appellate Court 

cannot make reference but High Court 
may exercise its jurisdiction* on such 
reference — It should make an inquiry 

608 (2) (a) 

Letters Patent (Patna) 

Cl. 10— C. P. C., O. 4i; Rr. 23 

and 25 — Remand for re-hearing by 
single Judge in Second Appeal — 

Order is a ‘Judgment* within Clause 
10 and if not appealed against, cannot 
be questioned in appeal from decree on 
remand 384 (a) 

* Cl. 31 — Disciplinary jurisdiction — 

Right of appeal to P. C. does not 
extend to administrative or disciplinary 
order of High Court 603 (b) 

Limitation Act (9 of 1908) 

•• S. 2 (4)— Son in a joint Hindu 

family “derives through” other members 
his liability 450 (c) 

S. 5 — Ex parte admission — Respon- 
dent not aware of it — Procedure is irre- 
gular — Respondent can object in appeal 

47 

* S. 10 and Art. 134— Suit to avoid 

alienation by previous Mahant — Time 
runs from his death 178 (b) 

* S. 12 and Art. 179 — Application for 

leave to appeal to His Majesty in 
Council — Limitation — Time taken for 
obtaining copies of decree and judg- 
ment, can be excluded 255 

* S. 15 (2) — Notice — Period of — 

Limitation extended against one defen- 
dant will operate as extension against 
other defendants 549 (a) 
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L/imitation 

■ S. 15 and Art. l8l — Decree nisi for 

foreclosure — Receiver appointed — 
Starting point of limitation for applica- 
tion for making decree final runs from 
the date when the decree-holder was 
given liberty to apply for final decree 

201 

S. 20— Payment towards principal 

must be in handwriting of debtor 

446 (2) 

S. 142 — Ejectment suit— Plaintiff 

must prove possession within 12 years 

33 (a) 

Sch. I, Art. 85 — Accounts — Mutua- 
lity— No independent obligations on 
both sides — Account is not a mutual 
one — Open and current account defined 

364 

‘ Art. 10 — Starting point is date of 

physical possession of purchaser 601(b) 

■ Art. 132— T. P. Act, S. 74— Puisne 

mortgagee paying off prior mortgage — 
Suit to enforce security must be brought 
within 12 years of cause of action on 
mortgage paid off — Simple action can 
be brought within 3 years of such pay- 
ment — Contract Act, Ss, 69, 70. 499 (b) 

Aft. 134 — Religious endowment is 

not a trust — The head not trustee — 
Alienation by head of mutt — Art. 134 
does not apply 243 (a) 

Art. 144— Fishery — Acquisition of 

right to fishery — Period is 12 years. 9 (c) 

^Art. 144 — Religious endowment — 

Property vested in mahant — Alienation 
by mahant — Suit by successor against 
alienee — Time runs from death of 
alienor or when he is presumed to have 
died — Evidence Act 243 (b) 

— Art. 156— Memo, without copy of 
judgment — Time is not saved until 
judgment is filed 580 (b) 

Art. 166 — Applications to set aside 

sale are all governed by Art. 166. 507(a) 
Art. 181 — Preliminary decree ap- 
pealed against— Right apply for final 
decree accrues from date of appellate 
decree 205 

Art. 182 — Application for transfer of 

decree for execution is a step-in aid — 
Order not carried into effect — Jurisdic- 
tion of the Court passing the decree 
does not cease 301 

^Art. 182, Cl. 5— Application for 

transfer of decree will be a step-in-aid 
only when it is in accordance with law 
^ 188 (b) 


Limitation Act — [Concld,) 

♦ Arts. 182 and 181— C. P. C., O. 21, 

Rr. 90, 95 — Application under, against 
one judgment-debtor only dismissed — 
Later application against all is not 
continuation of the first application — 
Such application is not also a step-in- 
aid of execution 310 

Master and Servant 

♦ .Dismissal from service — Dereliction 

of duty is a good ground for dismissal 

24 (c) 

Reasonable notice — What is — Must 

be found from circumstances of each 
case 24 (b) 

Misdirection to Jury 

5^^ Criminal P. C., S. 297 

Mortgage 

■ Date for payment fixed in usufruc- 

tuary mortgage — Mortgagee can sue 
for sale on default of payment on due 
date 167 (a) 

Elements — Tests for mortgage is to 

see if interest runs upon the sum due 

36 (b) 

Prior and subsequent puisne mort- 
gagee — Puisne mortgagee allowing 
foreclosure of prior mortgage without 
redeeming does not lose right to sue 
mortgagor on personal covenant 154 

Subrogation — Sale in execution of 

decree on prior mortgage set aside — 
Mortgagor borrowing money to deposit 
— Lender’s position — Presumption of 
intention to keepEilive prior charge 

181 

Occupancy Holding 

Execution sale — Holdings though 

non- transferable can be sold in execu- 
tion of money -decree against tenant — 

19 

Opium Act (1 of 1878) 

S. 9 (c) — Several persons having 

right of access to place where opium 
was found — Owner of the place cannot 
be convicted 387 (Ij 

Orissa Tenancy Act (2 of 1913) 

Ss. 57 and 237 — Under-raiyat cannot 

acquire status of occupancy tenant by 

custom 548 (b) 

(B. and O. II of 1913)-S. 236— 

Under-tenant of homestead land is not 
liable to ejectment on notice to quit. 416 

Pardanashin Lady 

♦ Appearance in Magistrate’s Court — 

Examination behind purdah in Sessions 
Court not to be allowed 40 (a) 
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Pard&nashin hsidy—K^oncld.) 

♦* Gift — Deed executed openly and re- 

gistered— Everybody concerned having 
notice of the document and the lady 
herself admitting execution — Know- 
ledge of contents was held proved 

514 (a) 

-Knowledge of transaction — Indepen- 
dent advice — Absence of, is not of it- 
self fatal to validity of deed 70 (b) 

Patna High Court Rules 

Ch. 7, R. 4— Several appeals from 

one judgment by different appellants — 
Copies of judgment are necessary 
with each memo. 580 (a) 

R. 45-E, Ch. XI, Vol. I^Vakalat- 

narna — Mere signing by pleader with 
the word * received ’ without anything 
further is irregular 608 ,2) (bj 

Penal Code 

S. 21 — Municipal Tax-collector is a 

Public Servant 532 (a) 

S. 143 — Preventing lessee of rents 

to be collected from persons exposing 
goods for sale on Municipal road was 
held not to be an offence 286 

S. 147 — Common object — Accused 

assembling after hearing a cry for help, 
to rescue one of two fighters — Assembly 
is not unlawful 498 

— — S. 147 — Inciting mob to violence 
under guise of pacifying them is within 
the section 311 

S. 147 — Unlawful assembly — Civil 

Court decree and delivery of possession 
cannot be re-opened in Criminal Court 
— It must maintain the auction-purcha- 
ser’s possession 197 (2) (a) 

S. 188 — Disobedience of order under 

144— Offence only when, annoyance, 
injury or obstruction is caused thereby 

84 (b) 

S- 211 — Complaint found true by 

one Court and false by appellate Court 
— Sanction should not be given 160 (a) 

^ — S. 379 — Bona fide claim of right — 
The benefit of doubt if the act was 
done under hona fide clg.im of right must 
be given to the accused 12 

♦ S. 379 — Conviction under — Bona fide 

plea of accused claiming title — Cases 
involving complicated questions of title 
should not be tried summarily, but left 
for determination by ^.ivil Court 265 a) 

S. 425 — Person destroying his own 

property commits no offence 197 (2) (c) 
S. 465 — Test — Characteristic pecu- 
liarities of individualities should be 


Penal Cod^--{Concld.) 
taken into consideration — Mere com- 
parison of writing is not enough 619 (c^ 

S. 499 — Defamation — Publication of 

unjustifiable matter— No imputd.tioa 
against specific person or persons — No 
offence is committed 101 

S. 506 — Deterrent sentences — Should 

be given only in exceptional circumst- 
ances 267 

Police Act (5 of 1861) 

S. 29 — Order ut transfer served on 

police officer — Another order constru- 
abie as cancelling the first order made 
— Non-compliatice with first order — 
Accused cannot be convicted 207 

Police Manual 

Chap. XJI, parn. 314 — Object of — 

Rule does not apply to Magistrates try- 
ing the case 97 (b) 

Possession 

Actual possession not possible — Pos- 
session follows title * 503 (b) 

Practice 

* Appellate Court — Should' see if trial 

Court misdirected itself 111 (a) 

Finding without issue is bad. 184 (c) 

Judgment — Judge declining to consi- 
der cases cited — Acts improperly 

55 (2) ^b) 

Judgment of acquittal— Opinion 

casting slur on accused also noted after 
judgment is complete — The opinion is 
irrelevant and should be expunged 

97 (a) 

Justice, Equity and good conscience 

to be applied where no statutory direc- 
tions exist 104 (b) 

* Patna High Court— Calcutta High 

Court to be followed in case of conflict 
of decisions prior to 1916 188 (c) 

Trial — Hasty disposal is deprecated 

77 (bj 

Practice and Procedure 

Calcutta High Court General Rules 

and Circular Orders, Ch. XI, R. 46, 
Cl. (f) — Vakalatnama containing 
name of pleader can be accepted by 
him after it is filed in Court 504 (a) 

Pre-emption 

Custom in Delhi and Bihar similar 

— Still a non-Muhammadan of Delhi 
owning property in Bihar is not amena- 
ble to latter custom 557 

* Vendee a Hindu — Mahomedan pre- 

emptor is entitled to pre-empt under 
Mahomedan Law 601 (a) 
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Probate and Administration Act (5 
of 1881) 

* S. 50, Expl. (1)— Letters of Admi- 

nistration — Person entitled to special 
citation not cited but otherwise aware 
of the proceedings is bound by the 
proceedings 406 

Provincial Small Cause Courts Act 
(9 of 1887) 

Suit for damages incidentally invol- 
ving title to immoveable property is 
small cause 368 (b) 

S 25 — Error of law — Is a ground 

for interference 17 (b) 

S. 25 — Grounds for — Wrong appre- 

ciation of fvidence — Oral evidence 
ignored — High Court will interfere 39 

S. 25 — No injustice in Court below 

— High Court will not interfere 106 (d) 

Scb. II, Art. 41— Claim under 

Ss. 69and 70 — Contract Act is not ex- 
cluded 337 (b) 

Public Demands Recovery Act 
(Bengal Act 1 of 1895) 

S. 10 — Person absent from home — 

Service by affixture is sufficient — One 
CO sharer not served — Sale is void only 
in respect of his share 546 (b) 

S. 31 — “ And in some conspicuous 

part of the land” — Applies only to 
service by affixture in Certificate 
Officer’s Office 546 (a) 

Railways Act (9 of 1890) 

Risk notes H or B — Liability of rail- 
ways — Plaintiff must prove wilful 
neglect or theft 419 

** S. 57 — Ry. receipt lost— Con- 

signee offering to give indemnity — 
Company taking time to inquire into 
bona fides of offer — Demurrage cannot 
be charged for that period 390 

S. 7Z — Risk note Form B — Railway 

Company guilty of wilful neglect — 
Risk-note is of no avail 106 (a) 

Ss, 72 to 76 — Risk- notes A and B 

limit the ordinary liability of the Rail- 
way Company 17 (a) 

S. 77 — No notice necessary in case 

of non-delivery of goods 106 (b) 

^ i-S. 77 — Notice under — Time taken 

by, can be deducted from limitation 
pei iod 549 (b) 

Ss. 77 and 140 — “ Railway Adminis- 
tration” — Agent assigning power to 
G. T. M. — Notice to G. T. M. is suffi- 
cient 106 (c) 

— -S. 108 — Pulling the chain — Over- 

crowding in Inter-class by III class 
passengers — Pulling the chain was 
justified 8 

1922 N. & S. T. (Pat.) 4 


Receiver 

* Can sue for rent accrued due prior 

to bis appointment 480 (a) 

Su Civil P. C., O. 40, R. I. 

Rccord-of-Rights 

Entry — Construction 481 

Presumption as to entry is not 

rebutted by showing that it is contrary 
to law or general custom 497 

Provincial Settlement Record may 

rebut presumption of correctness 

arising from Revisional Settlement 

Record 548 (a) 

Registration Act (16 of 1908) 

Ss. 17, Cl. (d) and S. 49, Cl. (c) — 

Hukumnama creating perpetual lease, 
but unregistered is not admissible in 
evidence for any purpose 265 (b) 

-S. 33 (2) — Pardanashinl^ady — Power- 

of-Attorney by — Attestation by Sub- 
Registrar — Presumption of voluntary 
execution arises— Power to sign bond 
does not imply power to enter into 
transaction but power to execute docu- 
ment does — Deed — Construction 559 

Ss.77 (2) and(3), 75 — Decree directing 

registration — Document must be pre- 
sented within 30 days of date of decree 

408 (2) 

Religious Endowment 

* ^Mahant — Removal by unauthorised 

persons — Suit for possession of office 
— Court has only to consider if plaintiff 
has title to be restored to office 346 

Rent 

Paddy and ghee also made payable 

as part of the rent — Payments therefor 
are not ahwah 154 (d) 

Res judicata 

Sec Civil P. C., S. 11. 

Revenue Recovery Act (1890) 

S. 5 — Sale of estate not in arrears is 

without jurisdiction and the title of 
real owner is not affected there-by 445 
Santhal Perganas Settlement RegiT*^ 
lationsO of 1872) 

S. 5 — Absence of proof of Notifica- 
tion — Section does not apply 450 (a) 

S. 6 — Interest cannot be awarded on 

decretal amount or in excess of the 
principal sum after crediting for 
interest already paid 450 (b) 

Second Appeal 

Civil P. C , S. 100. 

Secondary Evidence 

See Evidence Act, S. 65. 

Specific Relief Act (1 of 1877) 

S.42 — Further relief— Suit for decla- 
ration of waste by widow — Appoint- 
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Specific Relief Act — {Concld,) 

ment of Receiver is consequential relief 

61 (a) 

S. 42-~No applicability to Santal 

Pargannas — Court having jurisdiction 
in the Santal Pargannas cannot grant 
mere declaratory relief 42 

* S. 42 — Suit for declaration of right 

to contribution if and when occasion 
arises, does not lie 392 (a) 

Succession Act (10 of 1865) 

S, 50 — Will — Attestation — Execu- 
tion witnessed by one witness — Sub- 
Registrar endorsing admission of 
signature by testatrix — Attestation is 
proper 402 

Succession Certificate 

Impartible Estate — Application for 

personal decree by successor — Succes- 
sion certificate is not necessary 529 (a) 

Tort 

Defamation — Privilege — Suit for 

damages against Vakil for words used 
in argument does not lie 104 (a) 

Transfer of Property Act (4 of 1882) 

Ss. 3 and 56 — Immoveable property 

— Royalty is not an interest in immo- 
vable property 36 (a) 

S. 6 — Mere right to sue cannot be 

transferred 5l4 (e) 

S. 8 — Corporeal and incorporeal 

hereditaments- Right of occupancy 
looked at as property is incorporeal — 
Actual possession of land by virtue of 
such right is corporeal 619 (d) 

S. 43 — Hindu Law — Mortgage by 

karta is invalid without consent of 
members — Mortgagor getting title to 
che property must make good his repre- 
sentation 347 

* S. 50 — Payment of rent before due 

date — S. 50 does not apply 339 

S. 52 — Lis pendcfjs — Applicability to 

moveable property is doubtful 394 (b) 

m S. 52 — Mortgage-decree — Rent sale 

' after mortgage-decree — Subsequent 
sale in execution of mortgage-decree — 
Latter purchaser is entitled to posses- 
sion 542 (b) 

* S. 52 — Sale for revenue— Doctrine 

applies 542 (a) 

— S. 53 — Deed of settlement of whole 
property within 1 month of decree 
against settlor — Deed was held fraudu- 
lent— Solvency of transferor at time of 
t ransfer it ust be considered 572 (b) 


T. P. Act-- (Concld,) 

* S. 54 — Non-payment of considera- 

tion by itself does not show that title 
did not pass 619 (j) 

S. 58 — Deed — Construction — Mort- 
gage or charge — Right given to have 
property sold for debt but no express 
transfer of interest— Deed was held to 
be a mortgage 529 (b) 

S. 58 — Mortgage— Non-payment of 

consideration does not make mortgage 
inoperative from date of execution 

299 (2) 

S. 59 — Attestation must be of the 

execution and not of an acknowledg- 
ment or admission of execution 514 (c) 

S. 59 — Attesting witness — Must have 

seen execution and also subscribed, as 
witness 49 

* ic 5^ 59 — Proof of attestation is not 

necessary where execution is admitted 
by defendant 70 (a) 

* S. 74 — Subrogation cannot be claim- 

ed by person who has assumed, payment 
of debt without having interest to 
protect * 499 (a) 

S. iOl— Subrogation— Person paying 

off mortgage decree is entitled# to stand 
in the shoes of the mortgagee 92 (b) 

S. 106 — Lease — Construction — 

Liberty to make permanent structures 
on demised property cannot make lease 
a permanent lease against the express 
terms thereof 258 (a) 

S. 114 — Lease — Before T. P. Act — 

Forfeiture clause for non-payment of 
rent — Relief can be given 528 (a) 

* Ss. 114 and 111 — Condition of for- 

feiture and clause of nullity — Sections 
do not make any distinction between 

528 (b) 

S. 1 23 — Gif t — Registered document 

attested by two witnesses is necessary 
— Attestation must be of the execution 
and not of an acknowledgment or 
admission of execution 514 (c) 

Trusts Act (II of 1882) 

Ss. 23, 5 1 — Property held in trust for 

plaintiff — Produce rents received by 
defendant — Value of rent must be that 
prevailing on date and place of receipt 

598 (b) 

Witness 

— - Summons issued— Court's duty is to 
enforce attendance 276 (b) 

Words 

< Hearing’ — Meaning 252 (c) 



THE 


ALL INDIA REPORTER 

1922 PATNA 

COMPARATIVE TABLES 

(Parallel References.) 

Hints for the use of the following Tables : — 

TABLE No. I. — This Table shows serially the pages of Indian Law Reports 
lor the year 1922 with corresponding references of the All India Reporter. 

TAB,LE No. IL — This Table shows serially the pages of other Reports, 
Journals *and Periodicals for the year 1922 with corresponding references of the 
All India Reporter. 

TABLE No- III. —This Table is the converse of the First and Second 
Tabtes. • R shows serially the pages of the All India Reporter, 1922 with corres- 
ponding references of all the Journals including the Indian L%w Reports. 


TABLE No. I. 

Showing seriatim the pages of Indian Law Reports, Patna Series for the 
year 1922 with corresponding references of the All India Reporter, 

N,B , — Column No. 1 demies pages of I. L. R. 1 Patna. 

Column No. 2 denotes corves ponding ref evences of the All India Reporter, 


I. L« R- 1 Patna=All India Reporter* 

~1 R j ilrI aT. r. 


ILR I A. L R. I ILR | A. i. R. | ILR j A. 


ILR I 


1 

1922 

P 

392!146 I 

1922 

P 

408i216 1 

1922 

P 

384 

356 

1922 

P 

34 

489 

1922 

P 

232 


17 

77 

394 

149 

77 

11 

409 

251 


77 

545 

361 


17 

96 

506 

77 


450 

15 

77 

77 

390 

153 

77 

77 

483 

255 



480 

363 


17 

328 

578 

77 


601 

19 

)) 

77 

387 

154 

71 


415 

258 



483 

368 


77 

497 

581 


PC 

304 

23 

17 

77 

398 

157 

9^ 

75 

407 

260 



8 

371 

77 

77 

104 

589 


p 

. 58*7 

26 

n 

77 

118 

159 

77 


408 

263 



491 

375 


>7 

488 

590 

77 


60 3 

31 

77 

71 

388 

161 

„ 

11 

416 

266 



22 

378 

77 

PC 

54 

593 

77 


28 9 

32 

7* 

77 

400 

164 


77 

502 

273 



546 

384 


p 

]3i 

600 

>7 


354 

38 

77 

71 

389 

167 

71 

77 

548j 

277 


77 

479 

387 

77 

77 

529 

606 

77 


565 

42 

77 

77 

484 

171 


77 

553 

281 



299 

394 

„ 

71 

279 

609 

77 


597 

44 

77 

77 

56 

174 

17 

77 

63 

287 

77 

77 

542 

401 

77 

77 

535 

612 

77 

f$ 

356 

48 

M 

77 

376 

188 

71 

17 

485 

292 

17 

77 

541 

414 

1 

t 

17 

101 

619 

U 

11 

556 

54 

M 

77 

393 

197 

If 

77 

4041 

295 

77 

77 

362 

423 

77 

77 

532 

621 

77 

If 

586 

57 

1 ” 

11 

442 

201 

77 

77 

41 1| 

300 

It 

77 

402 

429 

77 

77 

255 

625 

77 

If 

577 

65 

1 

77 

77 

58 

212 

77 

77 

498 

305 

77 

pc 

63432 

77 

17 

527 

630 

77 

If 

582 

68 

f> 

77 

315214 

71 

77 

550 

317 

77 

p 

114 435 

ft 

77 

201 

637 

M 

If 

196 

75 

17 

77 

224218 

77 

77 

303 

328 

77 

17 

301 444 

71 

77 

205 

639 

77 

H 

575 

83 


77 

399 

228 

77 

77 

489 

332 

77 

If 

181 449 

77 

77 

162 

644 

tf 

11 

276 

86 

I 

77 

77 

4oe 

232 

If 

77 

525 

336 

77 

77 

166,459 

77 

77 

215 

651 

If 

» 

188 

90 

71 

77 

44 

235 

77 

77 

511 

340 

77 

PC 

IA2 

J471 

H 

77 

284 

662 

7* 

ft 

382 

104 

77 

77 

26S 

m2 

77 

77 

73 

350 

77 

p 

16-i 

^475 

77 

77 

243 

667 

If 

ft 

585 



2d Comparative Tables 

iijt I ' A. HR. I ILR I A. 1. R. | ILR | A. I R. | ILR | A. j R, 1 ILR | A. 1, £ 


669 

1922 

P 

566:696 11923 P 

49 715 

1923 P 71750 

1923 

P 

64 

771 

670 

>* 


580699 1922 „ 

6061717 

1922 „ 258753 


« 

50 

774 

674 

1923 

»t 

58h01 „ „ 

310733 

PC 336 758 

„ 


62 

779 

684 

1922 

t* 

6041706 „ „ 

378 741 

„ 356764 

1922 

If 

429 

780 

689 


♦» 

6081 i 

1 

* 






129 

567 

566 

499 


TABLE No. II. 

Showing seriatim the pages of other Reports, Journals and Periodicals of 
the year 1922 with corresponding references of the All India Reporter. 

N.JB. — Column No. 1 denotes pages of other Journals. 

Column No. 2 denotes corresponding references of the All India Reporter. 


1922 Patna High Court Cases = All India Reporter- 


PHCC I A. 1. R. I PH C C I A I RTT>HCC | A I. R. I PHCC I A t R. | PHCC | aXR. 


1 

1922 

P 

119 

54 

1923 

P 

55 

106 

1922 

P 

154 

177 

1924 

P 

171 

274 

1923 

P 

• 1 

3 

]923 

M 

83 

55 

1922 

It 

62 

109 

1923 


135 

185 

It 

It 

289 

291 

1922 

It 

615 

5 

1922 

» 

121 

57 

» 

1) 

55 

112 



85 

188 

11 

11 

178 

296 

It 

ti 

611 

6 

1923 

»» 

100 

58 

u 

It 

167 

113 

1922 


165 

193 

It 

255 

300 

„ 

It 

569 

7 

1922 


158 

61 


It 

479 

114 

1923 


96 

195 


11 

9 

304 

It 

It 

618 

10 


1) 

265 

63 

« 

It 

8 

117 

1922 


101 

200 


It 

276 

i05 

1923 

It 

65 

14 


» 

267 

65 

1923 

11 

113 

122 



340 

204 

11 

11 

84 

313 

It 

It 

72 

17 



44 

66 

1922 

1) 

369 

129 

1923 


98 

209 

ft 

It 

258 

319 

1922. 

„ 

654 

20 



47 

68 

1923 

It 

101 

132 

1922 


169 

218 


11 

348 

321 

1923 

It 

45 

24 


« 

49 

70 

1922 

It 

362 

135 



555 

224 

11 

It 

554 

326 

1922 

It 

651 

26 

a 

>1 

160 

73 


11 

386 

136 

It 


347 

225 

11 

It 

382 

331 

11 

11 

499 

27 

V 


511 74 

1923 

It 

87 

137 

It 

It 

162| 

228 

11 

11 

556 

336 

It 

11 

608 

29 


»» 

52 

75 

»t 

11 

88 

142 

It 

It 

279; 

229 

It 

11 

188 

337 

1923 < 

' It 

• 137 

31 

j ** 


54 

76 

1922 

It 

376 

145 

>1 

11 

106 

235 


It 

378, 

342 

1922 

11 

201 

33 

n 


63 

79 

1 

ti 

359 

152 

If 

It 

287 

240 

'1923 

It 

96 

347 

11 

It 

656 

39 

ft 

it 

68 

81 

»» 

fi 

252 

154 

it 

tt 

184 

241 

Il922 


435 

348 

1923 

It 

33 

42 ! 

i ,, 

>1 

70 

85 

»> 

If 

104 

159 

11 

jt 

40 

250 

1 

„ 

577 

353 

It 

It 

130 

46 

1 ” 

♦» 

73 

88 

11 

It 

13 

162 i 

It 


284 

254 

11 

It 

549 

355 

11 

11 

41 

49 

1 

tt 

19 

90 

11 

11 

161 

164 ' 

It 

It 

205 

256 

It 

It 

563 

360 

1922 

It 

567 

53 

1 ** 

tf 

166 

91 

11 

It 

30 

167 

It 

w 

303 

258 j 

It 

11 

588 

363 

1 23 

It 

29 


1 

1 



97 

1) 

11 

269 

174 

It 

It 

181 

269 1 

It 

11 

5071 

365 

It 

11 

150 


3 Patna Law Times = All India Reporter- 
PLT I A. i . R. I P LT I A, i~R. TPLt | A. I. K. | P L t j A, A. a ITr^ 


1 

1922 

P c 

71 

101 

1923 

P 

103 

197 

1922 

P c 

142 

298 

1922 

P 

301 

381 

^^2 

P 

242 

13 

It 

p 

193 

103 

1922 

It 

334 

203 

It 

p 

157 

301 

tt 

tl 

183 

383 


PC 

94 

17 



224 

106 

1923 

11 

149 

205 


tt 

114 

303 

tl 

tt 

417 

386 


P 

171 

21 

ft 

It 

61 

]07 

1922 

It 

28 

209 

11 

It 

101 

307 

It 

tl 

299 

396 

1923 

tl 

119 

22 

11 


62 

108 

11 

11 

29 

215 

It 

„ 

106 

310 

11 

tl 

386 

397 

1922 

11 

565 

24 

II 

It 

318 

no 

11 

11 

47 

222 

11 

tt 

17 

311 

It 

P C 

39 

398 

It 

11 

40 

29 

ti 


376 

114 

11 

11 

346 

226 

It 


118 

314 

1923 

P 

90 

401 

It 

11 

347 

32 

1923 

It 

116 

117 

11 

281 

228 

1923 


84 

316 

It 

11 

86 

<103 

It 

11 

289 

37 

1922 


394 

122 

It 

}t 

337 

229 

1922 

P c 

91 

318 

1922 

It 

162 

406 

It 

It 

315 

'43 

1923 


143 

125 

It 

tl 

361 

232 

It 

p 

92 

322 

11 

It 

5 

409 

11 

11 

279 

51 



153 

127 

1923 

It 

121 

238 

It 

11 

96 

327 

It 

It 

284 

413 

It 

11 

348 

52 



142 

128 

1922 

' tt 

339 

239 



97 

329 

It 

It 

205 

419 

tl 

It 

354 

53 

1922 

It 

9 

130 

1923 


101 

245 

tl 

P c 

123 

332 

It 

It 

167 

422 

„ 

„ 

188 

60 

1923 

>t 

102 

131 

It 

11 

55 

261 

11 

p 

I8ll 

335 

It 

11 

197 

429 

It 

11 • 

352 

61 

1922 

tl 

256 

132 

1922 

tt 

387 

264 

It 


178 

339 

tt 

It 

286 

432 

It 

11 

196 

64 

11 

tt 

2 

133 

1 ” 

PC 

63 

268 

M 

9» 

84 

342 

1923 

It 

102 

433 

„ 

It 

226 

67 

It 

It 

1 

140 

tl 

p 

58 

273 

11 

9) 

362 

343 

1922 

11 

384 

434 

! ” 

tt 

544 

69 

It 

11 

269 

141 

i It 

11 

55 

276 

11 

99 

104 

346 

1923 

It 

115 

435 

It 

PC 

112 

80 

It 

It 

44 

142 ! 

1 11 

tl 

56 

279 

11 

P C 

23 

347 

1922 

tt 

296 

439 

tt 

p 

560 

90 

1923 

tl 

95 

143 

1 ” 

It 

56 

282 

' 11 

P 

303 

352 

tt 

It 

243 

442 

tt 

It 

559 

91 

1922 

tt 

393 

146 

1 t* 

tt 

59 

289 

1 11 

It 

255 

362 

It 

It 

555 

445 

11 

11 

525 

93 

11 

It 

160 

147 

It 

It 

60 

291 

tt 

tt 

373 

363 

11 

P c 

247 

447 

It 

It 

504 

94 



287 

149 

It 

11 

122 

293 

1923 

It 

113 

367 

11 

p 

356 

451 

It 

It 

291 

96 

1923 

1 1 

140 

194 

It 

tt 

13 295 

1922 

PC 

215 

371 

It 

11 

232 

456 

It 

It 

4 

98 

1922 

1 » 

492 

195 1 

11 

11 

8 

296 

>1 

p 

542 

380 

11 

It 

197 

458 

[1923 

tt 

89 




Comparative Tables ^ 



rx 

I. 

m 

mMwm. 

L. I. R. 

PLTI 

A. 1. R. 

nasu 

A I 

R 

1 P1,T 1 

. A- 

TT 

460 

1922 

p 

432 

525 

1922 

p 

602584 

1922 

P 

566649 

1923 

P 

911786 

1922 

P 

442 

464 

M 


545 

526 


>« 

73'585 

1923 

»» 

1 

653 

1922 

it 

619790 

M 

» 

387 

466 



493 

529 


PC 

336603 

1922 

tt 

556 

704 

1, 

it 

615 

792 

tt 

»» 

488 

467 



258 

533 


P 

499605 


P C 

272 

709 


it 

450793 

ti 

n 

392 

477. 

1923 


58 

538 

1923 

f} 

104613 

>» 

P 

572 

749 

>, 

P c 

356795 

„ 

tt 

398 

483 

1922 


562 

547 

1922 

PC 

54617 

1923 

>* 

96 

754 

it 

p 

166 

797 

1923 

n 

122 

484 

,} 

»» 

564 

550 


P 

555;621 

H 

n 

94 

756 

it 

it 

607 

805 

1922 

tt 

527 

485 

1923 


111 

551 



378623 

1922 

M 

68 

757 

tt 

it 

655 

807 

M 

It 

215 

487 

1922 


276 

556 

1, 

»» 

567625 

[ »t 

u 

563 

759 

tt 

it 

22 

813 

1923 

tt 

28 

492 

,* 

» 

364 

559 



532 

628 

1923 

it 

76 

762 

1923 

tt 

57 

816 

1922 

it 

389 

498 

1923 


114 

562 

», 


562 

637 

t* 

PC 

54 

764 

1922 

tt 

618 

818 

>» 

tt 

497 

499 



56 

563 

,1 


566 

638 

1922 

p 

598 

765 

1923 

tt 

45 

820 

1923 

tt 

150 

501 

1922 

»> 

507 

565 



201 

643 


it 

5 49 

771 

1922 

tt 

535 

826 

1922 

t$ 

13 

506 



63 

570 



557 

645 

n 

» 

382 

779 

»» 

ti 

484 

832 

1923 

tt 

152 

513 

w 


588 

573 

}> 


435 

648 

» 

ti 

5 54| 

781 

tt 

it 

611 






23 Cr* L* J* & 64 to 68 I* C>^=A11 India Reporter* 


CrLJI 

CrLJ 




CrLJI 

CrLJ 

& A. I. R. 

& 

A.I. R. 

Ol 

AIR. 

& A.I. R. 

& 

I. C.l 

I. C. 1 


09 


I. c. 1 

I C. 


Please refer to Comparative Table No, II in A, I, R, 1922 Lahore, 


TABLE No. HI. 

Showing seriatim the pages of the All India Reporter, 1922, Patna Section 
with corresponding references of other Reports, Journals and Periodicals including 
the Indian Law Reports. 

N, B, — Column No. 1 denotes pages of the All India Reporter, 1922 Patna. 

* Column No. 2 denotes corresponding references of other Reports, Journals 
and Periodicals. 

A* L R* 1922 Patna ^ Other Journals* 


AIR 1 

Other Journals | AIR | Other Journals | 

AIR 1 

Other Journals 

AIR 

1 Other Journals. 

1 

^PLT 67 

22 

1 P 266 

49 

62 1 C 668 

63 

1 P 174 


6PLJ 284 


65 1 C 315 

51 

1922 PH CC 27 


3PLT 506 


63 / C 768 


3 P L T 759 


2^ Cr LJ 234 


1922 PHCC 33 

2 

3 P L T 64 

24 

80 I C 308 


71 / C 698 


65 1 C 266 


6P LJ 313 

28 

3 P LT 107 

52 

1922 P H C C29\ 

68 

1922 P HCC 39 


61 I C 897 


1921 PH CC 296 


4 P LT 370 


65 1 C 277 

4 

3 PLT ^56 

29 

3 P i 7 108 


24 Cr LJ 277 ' 


3PL T 623 


66 I C 780 


6 P LJ 300 


71 / C 997 

70 

1922 PHC Cn 

5 

3P LT322 


1921 PHC C 195 

54 

1922 P H CC31 


6P LJ 465 


23Cr LJ 114 


63 fC 779 

55 

3 P L r 141 


2 P LT 752 


65 I C 546 

30 

1922 P HCC91 


1922 PH CC 57 


62 1 C 540 

8 1 

1 P260 


65 1 C 687 


65 / C 3 

73 

IP 242 


3 P L r 195 

34 

1 P 356 


6 P i / 622 


3 PLT 526 


1922 P HC C63 


4 PL r 10 1 

56 (1) 

3 P i 7 142 


1922 P H CCiS 


66 I C 321 


69 I C 891 


70 / C 378 


' 68 / C 958 


23 CrLJ 257 

36 

65 1 C 673 1 

56 (2) 

1 P 44 


.23 CrLJ 638 

9 

3 Pi 753 

40 

3 P LT 398 


3 PL r 143 

77 

4 P i 7 723 


1922 PHCC 195 


1922 PH C C 159 


1921 PH CC349 


IPatLRCr 130 


64 1 C 346 


65 / C 1002 


63 / C 290 


24 Cr LJ 345 

12 

25 CrLJ 546 

1 

23 Cr LJ 218 

58 

1 P 65 


72 1 C 345 


81 /C 34 

42 

70 / C 486 


3 P LTUO 

84 

3 P LT 268 

13(1) 

1 P 384 

44 ! 

1 P 90 


64 / C 326 


1922 P HCC 204 


3 P i r 194 

F B 

3 PL T 80 

59 

3 P LT 146 


67 1 C 205 


1922 P HCC 88 


1922 PH CC17 


701 C 483 


23 Cr LJ 381 


651 C 675 


64 I C 337 

60 

3 P L r 147 

92 

3 P LT 232 

13 (2) 

3 P i r 826 

47 

3 Pi 7 110 


2^ CrLJ 339 


65 1 C 801 


24 CrLJ 241 


1922 P HCC20 


72 1 C 339 

96 

1 P 361 


,71 / C 785 


64 / C 55 

61 

3 P LT 21 , 


3 P LT 238 

17 

3 P i 7 222 


6 Pi/ 444 


62 IC 36 


67 I C 156 


67 I C 664 

49 

1922 P H CC24 

62 

3 PL r 22 

97 

3 PLT 239 

19 

1922 P HCC 49 


6 P LJ 473 


1922 P HCC 55 


67 IC 195 

F B 

65 I C 335 


2 P LT 761 


65 IC 281 


23 CrLJ 371 







32 Comparative Tablee 

A. !• R* 1922 Patna “Other Journals* — (Concld.) ____ 


AIR I Other Journali | AIR | Otbqr JoarnaU | AIR | Other Jo urn alt | AtR | 


585 

69 / C 684 

601 

1 P 578 

607 

68 / C 288 


618 

3 P /, r 764 

4 P L r 209 


69 / C 666 


1 Pat L R 24 



71 / C 248 

586 

1 P 621 


4 P L T277 

608 (1) 

1922 PH CC 

336 


2‘iCrLJ 120 


4 P L r 44 

602 

3 PL T 525 

691 C 704 


619 

3 P C r 653 


1 71 / C 79 

67 I C 882 

608 (2) 

1 P689 



65 / C 882 


24 Cr LJ 31 

603 

1 P590 

71 / C 209 


651 

1932 PHCC 

587 

1 P 589 


4 P i r 229 


4 P L T 235 



69 I C 677 


4 P L r 98 


70 / C 172 


1 Pat LRCr 

57 


4 P L T 698 


71 / C 246 

604 

1 P684 


24 0 LJ 81 


^54 

2 P 175 


2^CrLJ 118 


71 / C 122 

611 

3 P L r 781 


3922 PHCC 

588 

2 P 18 


24 Cr L / 74 


1922 P H CC 

296 


7l / C 143 

F B 

3 PL r 513 


4 P L r 303 


67/ C 991 



4 P Lr 301 


1922 PHCC 258 

606 

1 P 699 

615 

2 P 125 


655 

3 P L T 757 


67 1 C 642 


4 P L r 170 

iS B ! 

1 Pat LRl 



67 / C 262 

597 

1 P 609 


69 J C 624 

1 

3 PL T704 


656 

1922 PH CC 


69 / C 668 


1 Pat L R 103 


1922 PH CC 

291, 


4 PL r 134 


4 P L r 263 


1923 PHCC 207 


681 C 700 



71 / C 473 

598 

3 P LT 638 

607 

3 P L r 756 

618 

1922 PHCC 

304 





THE 

ALL INDIA REPORTER 

1922 PATNA 

1. L. R. ALPHABETICAL INDEX 

OF CASKS BEPOBTED IN 

I. L. R. 1 PATNA 

WITH REFERENCES TO THE PAGES OF 

The All India Reporter. 

(126 cases) 

Names of parties I. L* R« 

Achutanand Pasait v, Biki Bibi 
Adfiikanda Sahu v, Jogi Sahu 
Ainthu Gope v. Khakhar Sahu 
Ajodhya Mahton v. Mussammat Phul Kuer 
Ambika Singh v, King-Emperor ... 

Amrit Lai P. Murlidhar 
Ashurh Singh v, Biseswar Partap Narain Sahi 

Balgobind Mandar v. Dwarka Prasad 
Balki Lai t/, Surendra Nath Ray 
Banamali Das ; In the matter of 
Basanta* Kumar Bose v. Chairman of the Municipal 
Commissioner of Giridih 
Bazari Hajam v, King-Emperor 
Beni Ray v. Babui Bacha Kuer 
Bhagwan Das v. Keshwar Lai 
Bishun Pragash Narayan Singh v, Achaib Dusadh 
Bishun Pragash Narain Singh v. Sheosaran Teli 
Biswanath Patra v, Lingaraj Patra 
Brijbehari Lai v. Chairman of the Municipality, 

Daltonganj 

Chandrika Ram Kahar v, King-Emperor 
Chintamani Mahapatra v, Satyabadi Kar 
Chota Nagpur Banking Association, Limited v. 

Bhagwat Bax Rai 

Choudhuri Shyam Narain Singh v, Shiwacharan 

Sahu ••• 

Chowdhury Chintamani Mahapatra v, Srimati Mon- 
mohini Debi 

Chowdhury Nazirul Haq v. Abdul Wahab 
Chowdhury Ram Prasad Rai v, Mahesh Kant Chowdhury 
Chulai Mahto v, Surendra Nath Chatterji 

Dargahi Mian v. Musammat Mango Koer 
Debi Lai Sah v, Nand Kishore Gir 
Dhanukhdhari Singh v» Rambirich i^iiJgh 
Digambar Mahto v. Dhanraj Mahto 

East India Railway Company v, Bhagwan Das 

Ganpat Rao Banka Puri v, Raj Kumar Singh ••• 

1922 N. & S. T. (Pat.) 3 


pp- 

A. 1. 

R. 

pp. 

578 

1922 

P 

601 

164 

11 

If 

502 

612 

II 

It 

356 

277 

II 

II 

479 

212 

II 

II 

498 

651 

II 

II 

188 

295 

II 

If 

362 

394 

II 

11 

279 

255 

II 

II 

480 

689 

II 

II 

608 

44 

II 

II 

56 

242 

II 

II 

73 

273 

II 

II 

546 

696 

1923 

II 

49 

459 

1922 

II 

215 

368 

II 

II 

497 

159 

II 

II 

408 

26 

II 

II 

118 

401 

II 

II 

535 

715 

1923 

II 

71 

263 

1922 

II 

491 

32 

>1 

II 

400 

149 

11 

II 

409 

65 

II 

II 

•58 

232 

II 

II 

525 

75 

II 

If 

224 

779 

II 

II 

566 

266 

II 

II 

22 

171 

II 

ft 

553 

361 

II 

II 

96 

15 

II 

f> 

390 

639 

11 

II 

575 



34 


1. L. R. alphabetical INDEX, 1922 PAT^A 


NanbeB'ol' parties 

Gobacrdhaij Das Dwarka Prasad v, Satish Chandra Rai 
Gobiiad Ram v, Ganesh Ram 
Golam Nabi v. Chowdhury Basudeb Das 
Gopal Rai v, Rambhajan Rai 
Government Advocate, Bihar and Orissa v. Ganga 
Prasad 

Government Advocate, Bihar and Orissa v» Gopa- 
bandhu Das 

Hari Prasad Singh v. Sourendra Mohan !Sinha 
Hill and Company v. Sheoraj Rai 
Hiranandan Ojha v. Ramdhar Singh 
Hiranand Ojha v. King-Emperor 

Indra Chand Bothra v, Surendra Narayan Singh 
Ishwar Das Varshni v. King-Emperor 

, adunandan Singh v. Sheonandan Prasad Singh 
/agdeo Singh v. King-Emperor 
^ ag Sahu v, Musammat Ram Sakhi Kuer 
] aipal Bhagat v. King-Emperor 
^ amuna Rai v. Ramtahal Rant 
^ ogendra Singh v, Maharaja Kesho Prasad Singh 
ugeshar Misra v. Nath Koeri 

Kali Dayal v. Umesh Prasad 

Kamal Nain Singh zu Maharaja Bahadur Kesho Prasad 
Singh 

Kanduri Sahu v, Arjun Sahu 

Kanhai Rout v. Jogendra Rout 

Khub Lai Upadhya v, Jugdish Prasad Singh 

Kilby V, Musammat Bahuria Sheoratan Kuar 

Kumar Ganga Singh v, Pirthicband Lai 

Kumar Ramyad Singh v, Chhedia Barhi 

Lachman La) Pathak v, Baldeo Lai Thatwari 
Lakshman Sahu v, Gokul Maharana 

Mahabir Prasad Bhagat v. Balkishun Das 
Mahabir Prasad Tewari v, Jamuna Singh 
Mahanth Damodar Das v. Raj Kumar Das 
Mahanth Ramrup Gir v, Lalchand Marwari 
Mahant Jagarnath Das v, Janki Singh 
Maharaja Sir Manindra Chandra Nandi Ram Lai 
Bhagat 

Maharaj Bahadur Singh v, Forbes 
Maharaj Bahadur Singh v» Sheikh Abdul Rahim 
Maharaj Kumar Jagat Mohon Nath Sah Deo v. Kali- 
pada Ghosh « 

Mahesh Shah v* Darbari Hussain 
Mathura Prasad, In the matter of 
Mathura Prasad Sahu v, Dasai Sahu ^ 

Mir Tilawan v, King-Emperor 4 

Mirza Mahommad Ismail Beg Sricharan Das 
Munshi Lai v, Mahanth Ramasis Puri 
Mussammat Dulhin Sona Koer v. Saiyid Shah Mah- 
mudul Haque 


I. L. R. pp. 

A> I* R< pp> 

• •• 

609 

1922 

r 

597 


625 

9’ 

19 

577 

• •• 

201 

9} 

99 

411 


336 

}} 

99 

166 

• • • 

423 

ii 

99 

532 

... 

414 

n 

99 

101 

... 

506 

91 

99 

450 " 

ft • • 

674 

1923 

99 

58 

» • • 

363 

1922 

99 

528 

... 

621 

19 

99 

586 


449 

99 

99 

162 

• •• 

260 

99 

99 

8 

• • • 

644 

99 

99 

276 


758 

1923 

99 

62 

• •• 

350 

1922 

99 

167 


57 

99 

99 

442 

♦ • • 

19 

99 

99 

387 

9% • 

764 

99 

99 

429 

• •• 

FB317 

99 

99 

114 

• • e 

174 

99 

»f 

63 


701 

( 

99 

99 

310 

V • • 

161 

99 

99 

416 

• • • 

86 

99 

99 

406 

* • • 

23 

99 

99 

398 

... 

432 

9} 

99 

527 

• •t 

356 

9 9 

99 

34 

• • • 

750 

1923 

99 

64 


619 

1922 

,9 

556 

» » » 

154 

99 

99 

415 

• »• 

43 

99 

99 

376 


429 

99 

99 

255 

w 

188 

99 

99 

485 


475 

99 

99 

243 

• • • 

PC 340 

99 

PC 

142 

V • • 

PC 581 

99 

99 

304 

• •• 

662 

99 

P, 

382 

... 

5 

99 

99 

394 

... 

371 

99 

ff* 

104 

... 

251 

99 

99 

545 

. . . 

684 

H 

99 

604 

... 

287 

99 

99 

542 

... 

31 

99 

99 

388 


146 

99 

99 

408 

... 

246 

99 

99 

384 


667 

99 

99 

585 



t. L. R. ALPMABBTICAL INDEX, 19:22 PATNA 


Names of parties 

Mussammat Janakbati Choudhurain v. Maharajadbiraj 
Rameshwar Singh Bahadur 
Mussammat Ram Dei v. Mussammat Bahu Rani 
Mussammat Sasiman Chowdhurain v. Shib Narain 
Chowdhuri 

Mussammat Shahzadi Begum v. Mussammat Kokila 
Mussammat Suraj Jote Kuer v. Mussammat Attar 
Kumari 


I. L* R» pp» 

... 235 

228 

... PC 305 
38 

706 


Nand Lai Sahu v. Tikait Srinivas Hukum Singh Deo 
Nidhi Parida v. Karunakar Padhan 
Nilmoni Chaudhuri v. Kedar Nath Daga 
Niru Bhagatz>, King-Emperor 


... 292 

... 153 

489 

630 


Olayet Khan v. King-Emperor ... 589 

Pitamber Choudhury v. Sheikh Rahmat AH ... 218 

Prithi Mahton v, Jamshad Khan ' ... 593 


Qazi Syed Muhammad Afzar v. Man Kumar Mahton ... 669 

Quyam-ud-din Khan 0 . Ramyad Singh ... 600 


Raghubar Singh v. Jethu Mahton 
Raghunath Bhagatw. Amir Baksh 
Ragbunath Misra v. Ram Behera 
Rai Baijnath Goenka v. Maharajah Sir Rameshwar 
Prasad Singh 

Rai Radha Krishna v. Bisheshar Sahay 

Raja Sri Shiva Prasad Singh v, Beni Madhab Chowdhury 

Rajbans Sahay v, Askaran Baid 

Raj Kumar Chhotey Narain Singh v. Kedar Nath Singh 
Raj Kumar Mahton v. Ram Khelawan Singh 
Rakhyapal Singh v. Lai Bir Surajoday Singh Deo 
Ralli V. Forbes 

Ramchandra Marwari v. Krishna Lai Marwari 
Ramdhani Lai v. Chairman of the Patna Municipality 
Ram Lochan Misra v. Pandit Harinath Misra 
Ram Narayan Sah v, Sahdeo Singh 
Ram Prasad Singh v. King- Emperor 
Ramsumran Prasad v, Shyam Kumari 
Rasik Behari Prasad Chowdhury v. Hirde Narain 
Chowdhury 

Rijan Thakur v, Charitar Thakur 


384 

281 

167 

...PC 378 
...PC 733 
387 
214 
435 
...FB 90 
83 
717 
328 
42 
606 
332 
753 

... PC 741 

471 

670 


Sabran Sheikh v. Odoy Mahto 

Sagarmal Marwari v. Lachmisfiran Misir 

Sahdeo Narain Deo v, Kusum Kumari 

Saiyid Fazal Karim v. Mussammat Bibi FatmatuI Kubri .. 

Saiyid Jo wad Hussain v, Genda Siogli 

Sarada Prasad Tej v. Triguna Charan Ray 

Shamlal Kalwar v. King-Emperor 

Sheikh Nazir Hussain v. Muhammad Ejaz 

Sheikh Rafiquddin v. Haji Sheikh Asgar AH 


375 

77i 

258 

774 

444 

300 

54 

637 

1 


A. i: R. 

35 

PP* 

1922 

p 

511 

1# 

II 

489 

>1 

PC 

63 

II 

P 

389 

If 

II 

378 

II 

II 

541 

II 

II 

483 

II 

II 

232 

II 

M 

582 

If 

II 

587 

II 

II 

303 

II 

II 

239 

II 

II 

566 

II 

II 

354 

II 

II 

13 

II 

II 

299 

II 

II 

548 

;| 

PC 

54 

II 

If 

336 

II 

P 

529 

II 

II 

550 

II 

II 

201 

II 

II 

44 

II 

If 

399 

II 

II 

258 

tl 

fl 

301 


It 

484 

II 

II 

565 

If 

II 

181 

1923 

It 

50 

1922 

PC 356 

II 

P 

284 

II 

II 

580 

II 

fl 

488 

1923 

II 

129 

1922 

II 

48.3 

II 

II 

t| 

567 

It 

205 

II 

It 

402 

1* 

It 

393 

If 

II 

196 

II 

II 

392 



I. t. B. ALl>HABBTtCAL IKDBB, 1922 l^ATKA 


|6 


I^Anief:t>f|iartib8 

SibahandMisra z^.Jagmohan Lall 

Sovani Jena v. Bhtoa Rai 

Sudhansu Bala Hazra, Jn re 

Sudhansu Bala Hazra, In re Miss 

Surendra Narain Singh v* Shambihari Singh 

Syed Ali Zajcnin v. Nawab Syed Muhammad Akbar 


I. L. 

R- 

PP- 

A. L 

R. 

PP* 

• •• 


780 

1922 

P 

499 

• •• 


157 

fi 

If 

407 



104 

If 

If 

269 

• • • 

590 

If 

If 

603 

••• 


197 

If 

If 

40f 

Am ^ 


68 

If 

If 

315 

••• 


699 

If 

If 

606 


Tej Narain Sahu v. Dal Ram Sahu 
[126 Cases] 



THE 

ALL INDIA REPORTER 
1922 

PATNA HIGH COURT 


A. I. R. 1922 Patna 1. 

Jvv ALA Prasad and Adami, JJ. 

Braja Sunday Das — Petitioner 

V. 

Jaganath Dhat — Opposite Party. 

Civ. R. Nos. 21 to 24 of 1920, decided on 
22nd April, 1921, from an order of Jwala 
Prasad and Adami, JJ., dated the 15ih April, 
1920. . 

Civil P, C,, O. 47, R. 7 — Sufficient cause — Court 
can review order as to costs in proper cases. 

A Court can review as to costs any proper cases 
but the Court will be reluctant to review an order 
passed in presence of both parties unless a very 
strong case is made out. 15 W. R 415 followed. 

[P. l.C. 2; P. 2.C. 1.] 

S. A, A. Asghar — for Petitioner. 

W* Akhafi — for Opposite Party. 

Judgment ; — These are applications to 
review the decree passed by us directing the 
respondents to get their costs of the litiga- 
tion from the appellant. The ground fof 
the review is that the appellant succeeded 
in appeal in getting an important relief 
prayed by him in the plaint, namely, the 
determination of fair and equitable rent and 
consequently he was entitled to the costs 
upon the principle that costs abide the result. 

Ordinarily, no doubt, the successful party 
is entitled to costs of the litigation but in 
certain circumstances the Court has discre- 
tion to pass such orders as it thinks fit re- 
garding the costs to be borne by the parties. 

The plaintiff claimed khas possession of 
the lands in suit and in the alternative for 
a determination of fair and equitable rent. 
The defendants resisting the suit objected 
to the maintainability of the suit on account 
of the aforesaid relief regarding determina- 
tion of fair and equitable rent having been 
joined with the prayer for /fAii possession . 

Nq specific issue W 43 framed as to the 
plaintiff’s rights to fair and equitable rent. 
The point was, however, tried in issue No. 1 
which related to the maintainability of the 
suit. In that issue the learned Subordinate 
Judge held that the plaintiff was entitled to 
a determination of fair and equitable *rent 
and he was also entitled to make Hlat prayer 
in the present case while seeking to recover 
khas possession. / 

Inasmuch as he declared 
entitled to khas possession therf;,,%^ 

1922 . P—1 & 2 


necessity of giving the alternative relief 
to the plaintiff, namely, the right to fair and 
equitable rent. The defendants appealed to 
the District Judge. The learned District 
Judge allowed the appeal and dismissed the 
suit with costs. 

In second appeal we confirmed the deci- 
sion of the learned District Judge as to the 
plaintiff not being entitled to khas possession. 
We, however, came to the conclusion that 
tlifw plaintiff was entitled to the alternative 
relief claimed by him. One of the grouncjs 
for granting this alternative relief was that 
the defendants did not challenge before the 
District Judge the finding of the Subordinate 
Judge in Issue No. 1. We therefore, par- 
tially decreed the appeal as to costs. We at 
this stage were of opinion that the principal 
question related to the khas possession 
obtained by the plaintiff and as the plaintiff 
failed to get the principal relief he ought 
to pay the cost of the respondents. The 
order was a deviation from the ordinary 
rule relating to the costs ufider Which the 
plaintiff bein^ a successful p^rty etttitled 
to costs. 

I have already said that we were influenced 
in making this unusual order on account of 
our having been under the irapressioh that 
the fSMr|n<;ipal question related to khas posses- 
sion. We now find that the alternative 
prayer relating to the determination of fair 
and equitable rent was also a principa*! relief 
clearly sought for in Clause of the 

paragraphs relating to reliefs. The defen- 
dants held the large property on a nominal 
rent of one rupee and consequently the 
relief for determination of fair and equitable 
rent is a substantial relief in favour of the 
plaintiff though it is a Jj^sser relief than the 
actual possession of the laB| 4 s. 

Considering all the circumstances we think 
that as both parties have suQiC^eded partially, 
and probably equally in this litigation, it is 
desirable to modify our ord#F as to costs by 
directing tlfat each parly dd bear his own 
costs throughout. 

NCdoubt there is great force in the conten- 
tion of Mr. Akbari that the order as to costs 
was in the presence of both the 

parlies and should not be reviewed. I agree 
that' unless a strong case is made out 
review^ pf such ah’" order passed in 
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the presence (Sf both parties this Court will 
be reluctant to review it. 

But no hard and fast rule can be set out, 
for review can be granted not only upon 
discovery of a new important matter but also 
upon sufficient cause being shown. This is 
wide enough to entitle the Court to review 
the order, if it is satisfied that the order of 
costs passed in the first instance was not a 
proper order. 

There is another reason why a review in 
such a matter raay,ia the circumstances, be 
granted. It is this, that in an order as to 
costs the parties generally are, and parti- 
cularly in the present case, were not heard ; 
and the Court in delivering judgment passed 
the order at the end of it. No doubt the 
Court in passing that order and in making 
directions as to costs took into consideration 
all the circumstances, but the error in the 
discretion is not beyond the range of pos- 
sibility and I confess that there was some 
misapprehension in this matter. There is no 
other way to rectify such matters except by 
review and that must always be after the 
decree has been prepared. 

This view appears to be in consonance 
with that in the case of Raja Leelanand 
Singh V. Raja Ram Narain Singh (1). It is 
also in accordance with the general prin- 
ciple. 

We, therefore, direct that the order relat- 
ing to co^ts should be reviewed and as 
already stated, each party should bear his Own 
costs. There will be no order as to the costs 
in these applications. 

Application allowed. 

(1) (1871)15 W. R. 415. 

A I R. 1922 Patna 2. 

Das and Ross, JJ, 

Sashibhushan Kumar and others — Peti- 
tioners-Appellants 

v. 

# 

Dwarka Prasad Marwari and others- 

Opposite Parties- Respondents. 

A. No. 27 of 1920, decided on 2Sth April, 
1921, from an Order of S. J., Bhagalpur, dated 
5th January, 1920. 

Civil P. C., O. 17, Rr, 2 and 3 — Plaintiff's case 
failing on pleadifgs and plaintiff adducing no 
evidence — Court cannot act under R. 3.” 

When there are materials on the record on which 
Court can decide the case, the Court should proceed 
under Rule 3 and not under Rule 2. However 
where plaintiff's case fails on the pleadings and where 
plaintif has adduced no evidence the Couct <,,^ptight 
not to take defendant’s eviacnce so as to give it juris- 
diction to act under Rule 3, (34 Calcutta 235) 
followed. 


After opening of plaintiff's case his witnesses being 
absent a day’s ‘adjournment was sallowed and on the 
adjourned date a fresh adjournment being applied 
for, was refused and the Court recorded the defend- 
ant's evidence andvdismissed the suit on merits. 

Held: that, thoi dismissal under Order 17, R-ule 3 is 
without jurisdiction as Rule 2 applied to the case. 

[P. 3, C. 1.] 

Sultan Ahmed and NivsU Narayan Sinha — 
for Appellants. 

Kulwant Sahay, D. N, Sircar ^ Jaganatk 
Prasad — for Respondents. 

DaS) J- — This is an appeal from the order 
passed by the learned Subordinate Judge of 
Bhagalpur on the 5th January, 1920, 
refusing to restore a suit which was dis- 
missed by him under Order XVH, Rule 3, 
of the Civil Procedure Code. The applica- 
tion was made under Order IX, Rule 9. 

The learned Subordinate Judge thought in 
the first place that an application under 
Order IX, Rule 9, was not maintainable 
inasmuch as he had proceeded under Order 
XVn, Rule 3. In the second place, examin- 
ing the circumstances disclosed in the case 
he came to the conclusion that no sufficient 
cause was shown by the petitioner entitling 
him to an order for restoration of*the*suit. 

I will first deal with the question of law 
raised. The order sheet shows that on the 
10th November, 1919, the plaintiffs applied 
for adjournment of the suit which was re- 
fused by the learned Subordinate Judge. 
The order sheet then records the following 
order : — 

** The case is opened. The plaintiffs 
apply for one day's adjournment to produce 
witnesses. I grant this short adjournment 
on the distinct understanding that the wit- 
nesses must be produced at 11 a,m. to- 
morrow.” 

Then on the 10th November, 1919, the 
order sheet records the following order : — 

** The defendants are ready. The plaintiffs 
apply for time for 2 days with a wire 
attached to the application. I do not see 
why I should grant this time. A party 
cannot be allowed to take his own choice and 
produce evidence when he chooses to do so. 
There is no justification for the plaintiffs 
not being ready with witnesses in this old 
suit. 1 reject the petition as groundless.” 

Then it appears from the order sheet 
that the case was taken up the pleader 
for the defendants opened his case and 
called a certain number of witnesses after 
which the learned Subordinate Judge deli- 
vered judgment dismissing the suit 
with costs. The question arises, viz,, were 
the circumstances such as entitled the 
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learned Sn^cwdinate Judge to act under 
Order XVII Rule 3 of the Code. 

Order Xvll, Rule 3, runs as follows; — 

“Where any party to a suit to whom time 
has b’een granted fails to produce his eviden- 
ce, or to cause the attendance of his witnes- 
ses, or to perform ^ny other act necessary to 
the further progress of the suit, for which 
lime has been alio wed, the Court may, not- 
withstanding such default, proceed to decide 
the suit fortWith.“ 

The learned Government Advocate appear- 
ing for the appellant argues that he had no 
jurisdiction to act under Rule 3 but that he 
should have proceeded under Rule 2 which 
runs as follows 

“Where, on any day to which the hearing 
of the suit is adjourned the parties or any of 
them fail to appear, the Court may proceed 
to dispose of the suit in one of the modes 
directed in that behalf by Order IX or make 
such other order as it thinks fit,” 

Now in my view the case was one under 
Rule 2 anS not one under Rule 3. There 
must be some difference between Rule 2 and 
Rule 3, the difference seems to me to be 
this : .that; when there are materials in the 
record on which the Court can decide the 
case the matter falls properly under Rule 3 
^nd not under Rule 2. 

In this case I will assume that the plain- 
tiff’s pleader opened the case : but he did not 
call any evidence but withdrew from the 
suit It is true that the learned Subordinate 
Judge proceeded to record evidence called 
on behalf of the defendants but then he had 
no business whatever to adopt this course. 
If neither party adduced evidence the suit 
on the pleadings would fail, and, therefore, 
it was wholly unnecessary for the learned 
Subordinate Judge to direct the defendants 
to produce their evidence. 

It seems to me that he called upon the 
defendants to produce the evidence in order 
to give himself jurisdiction to act under Rule 
3. In ray view the case fell under Rule 2 
and he should not have called upon the 
defendants to adduce evidence in the case. 
My conclusion is supported by the decision 
of Mookerjee, J. in the case of Maviannissa 
V. Ramhalapa Gotain (1). The first point 
urged on beWf of the appellant must, there- 
fore, prevail. 

The second point is one of fact; namely, 
was there sufficient cause entitling the plain- 
tiffs to an order for restoration. The case of 
the plaintiffs was that one of the plaintiflPs 


(1) (1907) 34 Cal. 233=5 p. L. J, 260. 


Madan Mondal, was ill and his karpardaz 
Ramdhari was in the Patna High Court. 

The learned Subordinate Judge says tha 
Madan Mondal was only one of numerous 
plaintiffs and that there was no reason what- 
ever why the others should not have been in 
Court to prosecute the suit ; but then it may 
well be said that Madan Mondal was looking 
after the suit and that it was necessary for 
him to personally prosecute the same. 

The learned Subordinate Judge thought 
that the case was an old one and the plaintiffs 
were not entitled to any indulgence, but I 
am not prepared to admit that the case was 
an old one. The suit was filed on the Hth 
November, 1918, and he dismissed it for 
default on the 11th November, 1919. The 
application was for two days time, and if he 
had granted the adjournment which was 
asked for by the plaintiffs, he could have 
disposed of the suit within a year of its 
institution. I cannot, therefore, regard the 
suit as an old one on the 11th November, 
1919. 

The other ground assigned by the learned 
Subordinate Judge is that “the plaintiffs 
were never ready before.** I have carefully 
gone through the order sheet and it certainly 
does not support the conclusion of the learn- 
ed Subordinate Judge. For instance, I find 
that on the 14th May, 1919, the case was 
adjourned to the 25th June, 1919, on the 
application of both parties. On the 25th 
June, 1919, it appears that the plaintiffs 
were ready to proceed with the suit, but that 
the Court was otherwise engaged and ad- 
journed it to the 11th August, 1919. 

It is perfectly clear that the plaintiff! 
were ready to proceed with the suit on the 
25th June. On the 11th August, 1919, the 
plaintiffs applied for adjournment but because 
they applied for adjournment on the 11th 
August, 1919, it does not follow that the 
plaintiffs were never ready before. The 
order sheet shows that on the 25th* June 
they were ready, and willing to proceed with 
the suit. Having considered the whole mat- 
ter very carefully I have come to the conclu- 
sion that the learned Subordinate Judge 
should have granted two days time. 

We set aside the order of the learned Sub- 
ordinate Judge and restore the suit. The 
learned Subordinate Judge will fix a date 
peremptorily for the disposal of the suit and 
will dispose of it on the date fixed by him. 

The appellants must pay the costs of the 
respondents both in this Court and in the 
Court below, and the costs must ba 
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on or before the 
iibordinate Judge 
lit. 

R0881 J I agree. 


date fixed by learned 
for the disposal of the 


Order set aside. 
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Ross, J. 

Jitendranath Chatter jee and another ‘--Vlddxi 
fs- Appellants 

V. 

Jahu Mandar and others — Defendants-Res- 
►ndents. 

Appeals from Appellate Decree No. 709 of 
'20, 32 of 1921, decided on 29th June, 1921. 

[a) Civil P. C., O. 7, R. 3 — Necessary party — 
peal by defendant — Only some of plaintiffs 
%de parties-^Appeal is incompetent. 

Where in an appeal by defendants only two of the 
lintiffs were made respondents : 

Heldf as the two plaintiffs that were made respon- 
ats could not have maintained the suit for rent for 
B holding, appeal against these two plaintiffs only 
incompetent. It seems plain that a person who is 
lecessary party to a suit must also be a necessary 
rty to the appeal. [P. 4, C. 2.] 

b) Lcase^Construction — Rcnt-in~kind fixed — 
t value also given — Lease is a Manhunda lease. 
Where rent is fixed in a lease deed in kind, but at 
! end of the lease, the price of the grain to be 
^en is also approximately given, 
ield that the rent payable is a rent-in-kind, and 
t the consequence of non-delivery as covenanted 
that the lessee is liable for the market value of 
I crops on the date of the delivery. [P. 5, C. 1.] 

Sushil Madhab Mnllicky N. C. Sinha, B. N, 
itter and S. S. Bose — for Appellants. 
Naresh Chandra Ray and 5. N. Bose — for 
sspondents. 

Ro88> j* :“~This is an appeal by the 
lintiffs in a suit in which they claimed 
». 1,349 on account of rent for 41 Bighas, 
Kathas of land for the years 1322 to 1325. 
le land was held by the defendants under 
Manhunda Settlement for 3 years from 
10 to 1312 and they have been holding 
er. The Munsif gave a decree in full but 
5 learned District Judge modified the 
cree on a construction of the lease. 

The first point taken in second appeal is 
It the appeal to the District Judge was 
:ompetent and his decree a nullity because 
J suit was brought by 4 plaintiffs while 
ly two of these were made respondents in 
J appeal. In support of this contention 
5 cases of Bejoy Gopal v. Umesh Chandra 
se (1), Dharanjii Singh v. Chandeshwar 
asad Narayan Singh (2) and an observation 
the judgment of the Privy Council in Raj 


C hander Sen v. Ganga Das Seal (3) have been 
referred to. On the other side has been cited 
the decision in Upendra Kumar Chahravarti v. 
Sham Lai Mandat (4). This decision appears 
to be in conflict with the other authorities and 
contrary to the general course of decision. 

It seems plain that a person who is a 
necessary party to a suit must also be 
a necessary party to the appeal. The two 
plaintiffs who were made respondents to the 
appeal could not have maintained the suit 
which was a suit for rent for one holding, 
and the appeal against these two plaintiffs 
only is in my opinion incompetent. 

It was attempted to support the decree on 
the ground that the plaintiffs are brothers 
governed by the Dayabhaga School of Law 
and that the two who were made respondents 
are the senior members of the family, but 
the decree appealed against was not a decree 
for specific sums in favour of each plaintiff 
but a single decree in favour of all. The 
appellants were not entitled to divide the 
amount of the decree by two, and* to appeal 
against two of the plaintiffs only' in respect 
of half of the sum decreed. 

Reference was also made to Order 41, 
Rule 4, but that has plainly no application 
as it provides for an exactly opposite set of 
circumstances to the present. I thereforei 
hold that the appeal was incompetent and 
that the decree passed in appeal is a nullity. 

The second point is on the merits of the 
case. It is contended that on the true cons- 
truction of the Kabuliyat the Munsif’s decree 
was right. The settlement is expressed to 
be a Manhunda Settlement. The stipulation 
as to rent is as follows : — 

“ We shall in respect of this Kamat land 
deliver to the Malik Zamindar aforesaid at 
his place, grains, kalai and Jai, 2 Maunds 
per bigha on the average, total 83 Maunds 
28 seers by way of rent in this way, viz.^ each 
year in the month of Poos 50 Maunds of 
Kalai and in the month of Baishak 33 
Maunds 28 seers Jai (oats).” 

The term of the settlement is then set 
forth and provision is made for what is to be 
done in the case of excess or defect in the 
area under cultivation, the rent being in- 
creased or decreased at the aforesaid rate 
of 2 Maunds of Jai per Bigha. Then at 
the end of the lease the following words 
occur : “ the price approximately is 
fixed at Rs. 2-4-9 for Kalai per maund^ 

(3) (1904) 31 Cal. 487=31 I. A. 71 = 8 Sar. 623 

(P.C.). 

(4) (1907) 34 Cal. 1020=6 C. L. J. 715=11 C. W 

N. 1100. 


1) (1902) G C. W. N. 196. 

2) (1907) 5 C. L. J. 393=11 C. W. N. 504. 
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and Rs. 2-3 0 for Jai per maund,” and in the 
schedule “ approximate rent comes to 
®s. 185.” 

Various cases have baen cited on the con- 
struction of leases more or less similar to the 
present lease and in these cases different 
views have been taken. As these decisions 
proceeded on the terms of the contracts which 
were there being construed they are not of 
much assistance in the present case ; but it 
may be noted that in Banesivay Mukherji v. 
Umesh Chandra Chakyavcvti (5) stress was 
laid in construing the document on the fact 
that there was an express provision relating 
to the delivery of paddy in the month of 
Poos. 

A similar provision is found in the present 
lease. There is no doubt that the lease is a 
Manhunda lease and that the rent payable is 
rent-in-kind. There is no provision, as in 
some of the cases that were cited, that on 
failure to pay rent-in-kind, rent at a parti- 
cular cash rate shall be payable. It is con- 
tended that the last clause of the lease, which 
I have alre?idy quoted, has this elFect. It is 
not so expressed and in my opinion will not 
bear that interpretation. 

In the first place this clause is not inserted 
along with* the clause where the rent is set 
forth but in a different part of the lease 
altogether, remote from the clause providing 
for the payment of rent. In the second 
place the price at which the produce is 
valued is not stipulated to be payable in 
default of delivery of produce. Thirdly in 
both places where cash is mentioned the 
word “ approximate’’ is used. 

No one grants a lease at an approximate 
rent and the fact that the word “ approxi- 
mate” is used in connection with the terms 
relating to cash is a clear indication that 
these terms are not rent or any substitute 
for rent. The rent is produce deliverable 
in the month of Poos 50 Maunds of Kalai 
and in the month of Baisakh 33 maunds 28 
seers of Jai. It seems to me that the clear 
consequence of non-delivery of produce as 
covenanted is that the defendants are liable 
for the market value of these crops at the 
lime v^en they were deliverable. 

I hold therefore that the District judge 
has erred in his construction of this lease and 
that the appeal ought to have been dismiss- 
ed. 

The result is that the present appeal must 
be decreed with costs, the decree of the Dis- 
trict Judge set aside and the decree of the 
MunsifF restored. 

Appeal alowed. 


(5) (1910) 37 Cal. 626*7,1. C. 875, 
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Jwala Prasad, J. 

Balhesay Singh — Petitioner 

V. 

King-Empeyor — Respondent. 

Criminal Revision No 1 of 1922, decided 
on 24th January, 1922 from an order of Dt. 
Magte., Daltongunj, dated 28th November, 
1921. 

(a) Criminal P* C. S. 235 -Conviction of accused 
on a different charge from that for which he is 
tried is illegal. 

The accused was convicted under Section 457, 
I. P. C. though the cliargo of theft framed against 
him could not be sustained. Section 238, Cr. P.C. 
empowers the Magistrate to convict the accused of a 
different charge from what he was originally accused 
of. provided the accused was not in any way pre- 
judiced by the conviction ou the new charge. 

An accused person is entitled to know with cer- 
tainty and accuracy the exact nature of the charge 
brought against him, and unless he has knowledge of 
this, he must be seriously prejudiced in his defence. 
It is the bounden duty olthe Magistrate in such cases 
to draw up a charge (41 Cal. 743) followed : nehari 
Mahton v. Queen Empress (1 1 Cal 1 06) distinguish- 
ed 7, C. 2.) 

(b) Criminal P.C., S. 355, Cl, 2-‘Memoriindum if 
not signed by the Magistrate vitiates trial. 

Where the substance of the evidence taken by the 
Magistrate was very careful and complete, but was 
not signed, ^ t 

Held, that the error vitiated the trial. [P. 7, C. l.J 

(c) Criminal P. C., S. Sn—Examinatio/i of 
accused — Written statement will not take place of . 

The written statement filed by the accused cannot 
take the place of his examination after the evidence 
of the prosecution as required by the section. 

[P. 6. C. 1.] 

Deviiki Prasad Sinha—for Petitioner. 

Assistant Government Advocate — for the 
Crown. 

Jwala Prasad, J. The rule issued by 
a Division Bench of this Court is directed* 
against an order of the Deputy Magistrate of 
Daltongunj, dated the 2Mh November, 1921, 
in a case convicting the accused of an offence 
under Section 457, I. P. C. and imposing 
upon him a sentence of three months* 
rigorous imprisonment. 

The learned Vakil appearing on behalf of 
the accused impugns the aforesaid convic- 
tion and sentence upon the ground that the 
trial held by the Magistrate was vitiated by 
certain illegalities and irregularities. The 
first ground urged is that the Magistrate 
omitted to examine the accused under Sec- 
tion 342, Criminal Procedure Code after the 
close of the prosecution evidence before the 
accused was called upon to enter into his 
defence. 

The learned Vakil has referred to the certi- 
fied copy of the record of the case prepared 
in the form kept under Section 263 of the 
Code of Criminal Procedure, and contends 
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that from the copy it does not appear that 
there was any plea of the accused recorded 
far less, when he was examined, under 
Section 342 of the Code. 

The original record does show that the 
accused's plea was recorded in the column 
headed The plea of the accused and his 
examination (if any)." The heading and the 
entry made by the Magistrate in this column 
appear to have been omitted on the certified 
copy granted to the accused filed along with 
the application to this Court. The certified 
copy contains the columns both before and 
after the aforesaid column relating to the 
plea of the accused and his examination. 
The copy was applied for on the 14th Decem- 
ber and was granted on the 21st December. 

It is not possible to find out the reason 
how the omission of this important column 
in the copy granted to the accused occurred. 
This, however, is a matter for the Magis- 
trate to enquire and investigate. I must 
take the record as it is and hold that the 
plea of the accused and his examination 
was recorded in the appropriate column. The 
entry in that column runs as follows : — 

‘<The accused says ‘ I have not committed 
any offence and the case is false. I cannot 
say why the complainant has brought this 
false case. I would file the written state- 
ment.' Later, a written statement was 

filed for the accused. It is enclosed with 
this record.” There is nothing on the 
record to indicate when the accused was 
examined namely whether before or after 
the close of the prosecution case. This entry 
is not dated. After the close of the prosecu- 
tion evidence the Magistrate’s signature 
appears at the end of the last witness for the 
prosecution and is dated the 16th November, 
1921. Thereafter the entry of the Magistrate 
on that date is “ Evidence for the prose- 
cution closed. The accused is not ready 
with his evidence and wants his witnesses to 

be summoned Summon the abovenamed 

witnesses for the 28th November, 1921. 
The accused on bail as before. All prose- 
cutiorii witnesses discharged.” 

It appears that a written statement on 
behalf of the accused was filed on that very 
day as is mentioned in the column referred 
to above relating to the plea of the accused 
and his examination. 

It has been settled by authorities that a 
written statement filed by an accused person 
cannot take the place of his examination 
under Section 342, vide the case of Raghu 
Bhumij v. King-Empefor[l)y and the decisions 
referred to therein. Therefore, the written 
statement filed by the accused in the present 
case could not, absolve the responsiblity of 

(1) (192djTP. L. T. 241a58i.C. 49*5 P.L.J. 430. 


the Magistrate to examine the accused under 
Section 342 of the Code. The note made In 
the column referred to above only shows 
that, first, the accused was examined and hisi 
plea was recorded, and, afterwards the 
written statement was filed by him. It does 
not appear that he was examined after the 
close of the prosecution case. 

The learned Deputy Commissioner in his 
letter No. 179 dated the 12th January, 1922j 
addressed to the Assistant Registrar of this- 
Court, refers in paragraph 2 to the explana- 
tion given by the trying Magistrate to the 
effect that there is a column in the summafy 
trial form, headed “ The plea of the accused 
and his examination (if any)” in which the 
full statement of the accused after examin- 
ing the principal prosecution witnesses was 
recorded, adopting the procedure of the .war- 
rant case. Thus the trying Magistrate con- 
tends that this'ground does not seem to prevail. 

But the statement of the accused in the 
aforesaid column according to the trying 
Magistrate, was recorded after examining 
the principal prosecution witn/isses ; the 
Magistrate does not say, after all the prose- 
cution witnesses. The Law requires that the 
examination of the accused should take 
place after the close of the proseeution 
evidence and before the accused is' called 
upon to enter to his defence ; vide Raghu 
Bhumij V. King-Emperor (1), in Suraj Pande 
V. King-Emperor (2). 

The offence for which the accused was 
being tried was that triable in a warrant 
case and, therefore, the procedure for 
warrant cases would apply to the trial of the 
case though a summary one under Section 
262, Criminal Procedure Code. It was 
pointed out in the case of Miihammad Hussain 
V. King Emperor (3) Calcutta, (703), that 
the examination of the accused under Sec- 
tion 342 is mandatory . 

Therefore in the absence of anything on 
the record to show that the requirements 
of Section 342 were complied with, and in 
view of the explanation of the trying^ 
Magistrate referred to above, I hold that 
the trial is vitiated on account of the illega- 
lity referred to above. The record prepared 
in the case is further defective inasmuch as 
the memorandum of the substance of the 
evidence of each witness has not been 
signed by the Magistrate as is required by 
Section 264 of the Criminal Procedure Code. 

That section prescribes the mode in 
which the record of the evidence of 
witnesses should be prepared in sum- 
ina ry trials in cases of the off- 

(2) (1920) ‘1 P. L. T, 641 =: 58 I. C. 521 =* 

1920 P, H.C.C. 281. 

(3) (1914) 41CaI. 743=»22 I. C, 766«1S C.W.N, 1274,. 
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ences mentioned in sub-Section (1) of 
Section 260, Clauses (b) to (m) when tried by 
the Magistrate of 1st or 2nd class. The 
offence in the present case was one under 
Section 457, I. P, C. which is one of the 
sections mentioned in Section 261 (i) of the 
Cr. P. C, Clause (1) of Section 355 says that 
the Magistrate shall make a memorandum of 
the substance of the evidence of each witness 
as the examination of the witness proceeds. 

This the Magistrate has done in the pre- 
sent case. He has prepared a memorandum 
of the evidence of each witness but he has 
not signed the said memorandum as is re- 
quired by Clause (2) of the section which 
says : * Such memorandum shall be written 
and signed by the Magistrate with his own 
hand and shall form part of the record.’ 

It. has been held that non-compliance of 
the requirements of Section 355 constitutes 
an illegality which must vitiate the trial. 
But for the aforesaid illegalities arising oat 
of the non-compliance of Section 342 and 355 
the record prepared by the Magistrate ap- 
pears to be. very careful and complete. He 
has recorded in sufficient detail the evidence 
of all the prosecution and defence witnesses, 
and it is, therefore to be regretted that the 
aforesaid errors should have been committed 
so as to vitiate the careful trial held by him. 

The learned Vakil on behalf of the accu- 
sed then submits that the conviction of the 
accused under Section 457, I. P. C. is bad 
inasmuch as the Magistrate has found that 
the prosecution failed to establish the inten- 
tion with which the house trespass was 
committed by the accused, namely, for the 
purpose of committing theft and consequent- 
ly it was not open to the Magistrate to 
convict the accused of an altogether different 
intent, namely, to commit adultery. 

The case of the complainant was that the 
accused had entered the house with a view 
to commit theft and he sought to prove it by 
showing that the granary was broken and 
some grains were lying near him. He fur- 
ther sought to support his case by the pro- 
secution witnesses. In the cross-examination 
on behalf of the accused, it was suggested 
that the complainant was displeased with 
the accused for a suspicion of having illicit 
connection with the wife of the former and 
that he had threatened the accused to impli* 
cate him in a false case. The prosecution 
denied the suggestion. 

In the circumstances of the case, the 
Magistrate came to the conclusion that the 
intention of theft with which the accused 
was charged was concealed by the prosecu- 
iion and that the real intention of the 
accused was to carry an intrigue with the 
wife of the complainant. Xhe reason given 
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by the Magistrate for coming to the conclu- 
Sion appears to be sound ; but the question 
is whether the accused could be convicted 
of a different intention than the one of which 
he was charged. 

Section 238, Cr. P. C. empowers the 
Magistrate to convict the accused of a diffe- 
rent charge from what he was originally 
accused of, provided the accused was not in 
any way prejudiced by the conviction on the 
new charge. In the case of Kavali Prasad 
Guru V. King Empsror (4) it was held that 
the accused was not prejudiced inasmuch as 
the accused himself definitely set up the plea 
of having entered the house on account of 
previous intrigue and upon the invitation of 
the widow who was occupying the house in 
question. 

Mookherjee, J., fully recognised the pro- 
position laid down in the case of Behari 
Mahton v. Queen Empress (5) that ** an accus- 
ed person is entitled to know with certainty 
and accuracy the exact nature of the charge 
brought against him, and unless he has this 
knowledge, he must be seriously prejudiced 
in his defence : ” and following the dictum 
of Cough, C, J, in Reg* v. Govindas Haridas 
(6) that the nature of the case made at the 
trial against the prisoner, the evidence that 
was given and the line of defence set up by 
him, are all matters to be taken into con- 
sideration. 

His Lordship held in that case that in the 
circumstances of the case and considering 
more particularly the defence set up by the 
accused and the evidence produced by him, 
the accused was not at all prejudiced. 

In the present case the prosecution con- 
cealed the intention and when opportunity 
was given to it by suggestions made in the 
cross-examination, it still refused to accepf 
the suggestions. The accused did not admit 
that he had entered the house. He pleaded 
alibi and he denied the occurrence alto- 
gether. He simply suggested that the case 
was falsely lodged against him on account of 
the suspicion by the complainant that the ac- 
cused was carrying on an intrigue with his wife. 

Therefore upon the case of the prosecu- 
tion and on the line adopted by the defence, 
the accused could not be said to have any 
knowledge of the charge of which he has now 
been convicted, namely, of having entered the 
house with the intent of committing adultery. 

This was the view taken in an exactly 
similar case in Mohammad Hossain v. King 
Emperor (3). The observations made in 
that case are so appropriate that I am tempt- 

(4) (1917) 44 Cal. 358»35I. C. 984a«20 C, W. N. 

1075. 

(5) (1885) 11 Cal. 106. 

(6) 6B.H. C. R. 76 (Cr.). 
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ed to quote in extenso : 

** Then agaiA the charge was with intent to 
commit theft, as alleged by the prosecution 
in their evidence, and in their evidence they 
did not aver that there was any other reason 
for the house-breaking. It was the defence 
which tried to elicit from the prosecution 
witnesses that their was some familiarity 
between the accused and a woman in the 
complainant’s house. It is, therefore, on 
the defence that the conviction rests and not 
on the prosecution. 

“ There can be no doubt that when the 
learned Magistrate found that the charge of 
theft or the charge of house-breaking with 
a view to commit theft broke down, and it 
appeared that there was another object, it 
was his bounden duty to have given the 
accused notice of that by drawing up a 
charge clearly stating what it was that he 
was accused of doing. The trial appears to 
us to have been vitiated by these errors, and 
the conviction and sentence are, therefore, 
set aside.” 

The question then arises as to whether a 
re-trial should be ordered. Herein also 
I would adopt the views of their Lordships 
in the case referred to above: “ We do not 
order a re-trial because the accused has 
already been 21 days in jail, and we consider 
that it is sufficient to meet the ends of justice 
in this case.” 

In the present case the accused has been 
in jail for two months and he was sentenced 
only for 3 months. 

The petitioner will be released and set at 
liberty. 

Conviction and sentence set aside. 
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Jwala Prasad, J. 

Ishwar Das Varshni — Accused-Petitioner 

V. 

King-Emperor — Opposite Party. 

Cr. Rev. No. 553 of 1921, decided on 14th 
Decern, 1921, against an order of the 
Addl. Dpty. Com,, Dhanbad. 

Railways Act (IX of 7890), S. lOS^Pulling the 
chain — Overcrowding in Inter class by III class 
passengers^Pulling the chain was justified. 

Where a passenger in the Inter class pulled the 
chain because it was overcrowded and because III 
class passengers had entered in, 

Held : ht vfdi.s justified in pulling the chain and 
in stopping the train for enforcing his right to have 
the compartment vacated so as to bring down the 
number of passengers therein within the maximum 
limit prescribed by Section 63 of Railway Act. 

Yunus and S. C. Mazumdar — ^for the Peti- 
tioner. 

Jwala Prasadi J*‘ — The petitioner has 
been convicted under Section 108 of the 


Railways Act (Act IX of 1890) for having 
pulled the chain of his compartment which 
caused the train to stop. 

The chain was intended to be used as an 
alarm signal. The reason for pulling the 
chain is said by the accused to be that the 
compartment had become overcrowded on 
account of 70 passengers having entered 
into it, whereas the compartment was 
marked for 27 passengers only. He stated 
that the compartment in question was an 
Inter Class Compartment, whereas most of 
the passengers had only 3rd class tickets. 
He further states that at Dhanbad when his 
compartment became overcrowded he com- 
plained to the Railway employees but 
received no attention, and then when the 
train started he felt suffocating sensation and 
consequently he pulled the chain in order to 
stop the train. 

The facts are not disputed ; but it is said 
that they do not exonerate the accused. The 
Magistrate evidently thought that there 
should have been a more serious case in 
order to entitle the accused to pufl down the 
chain, such as that stated by* the Guard, 
namely, murder or fire. Section 108 of 
Railways Act runs as follows: — “If a pas- 
senger, without reasonable and ^sufficient 
cause makes use of or interferes with any 
means provided by a railway administra- 
tion for communication between passengers 
and railway servants in charge of a train, he 
shall be punished with a fine which may go 
up to Rs. 50.” 

It is evident that no hard and fast rule 
can be laid down as to what must consti- 
tute reasonable and sufficient cause and that 
it must depend upon the circumstances of 
each case whether there was such a cause as 
to justify a passenger interfering with the 
pulling of the chain. No doubt the case 
“ murder ” *fire ’ stated by the Guard is an 
extreme case. In order to prevent any danger 
to the health and life of passengers the Act 
provides in Section 63 that the limit of 
passengers to occupy a compartment must 
be fixed and must be exhibited in some 
conspicuous place inside or outside the com- 
partment, and the Railway Company is 
enjoined to comply with the provisions of 
Section 63 on pain of a fine of Rs. 20 per 
day under Section 93 of the Act. 

A corresponding obligation has been cast 
under Section 109 of the Act, upon pas- 
sengers to obviate entering a compartment 
which already contains the maximum num- 
ber of passengers exhibited therein 
or thereon. These provisions of the Act 
therefore confer a right upon the occupants 
of a compartment to resist the entry of pas- 
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sengers, and in the present casethe compart, 
ment bad already '^'contained the maximum 
number allowed under the aforesaid rules. 

In order to enforce this right every pas- 
senger is entitled to invoke the aid of the 
Railway Officers in any station, or of the 
officer in charge of the train when it is in 
motion or is not in any station. In the 
present case petitioner’s requests to the 
persons in charge of the Dhanbad Station 
proved abortive and therefore he had no 
alternative but to draw the attention of the 
Guard when the train moved and when he 
found that he was packed to suffocation. 

He was therefore justified in pulling the 
chain and in stopping the train for enforcing 
his right to have the compartment vacated 
50 as to bring down the number of passen- 
gers therein within the maximum limit 
prescribed, Therefore in the circumstances 
of the present case the petitioner did not act 
without reasonable and sufficient cause. 
Section 108 ^consequently does not apply. 

The conviction of the petitioner is illegal 
and is set aside. The fine if already realised 
should be refunded. 

The railway people were guilty of negli- 
gence in not carrying out the provisions of 
the Act which are meant entirely for the 
safety and comfort of passengers and instead 
of thanking the petitioner for having drawn 
their attention to it they prosecuted him and 
thus transferred their own liability to the 
shoulder of the petitioner. 

Conviction and sentence set aside. 


A* L R* 1922 Patna 9* 

Mullick and Ross, JJ. 

Henry Hill and Co, and another — Plaintiffs- 
Appellants 

V. 

Sheoraj Rat and Defendants-Res- 

pondents. 

L, P. *A. No. 7 of 1921, decided on 25th 
November, 1921, from an order of Jwala 
Prasad, J. 

(a) Landlord and Tenant-Rights of fishery — 
Pass to tenant as incidental to the lease. 

The ownership of free natural elements such as 
air and water and of all wild animals living therein is 


obtained by occupancy or appropHatipn. It is a 
right incidental to the ownership of land upon which 
the air or the water lies. [P* 10, C,2.] 

A raiyat taking a lease of a fishery only cannot 
acquire an occuoancy right therein, but if he takes a 
lease of a holding of which part is under water, then 
his right to the acquisition of occupancy rights m 
the entire holding, inclusive of the portion which 
forms the bed of the water cannot be defeated. 

The landlord of course may reserve the right of 
fishery when letting out the land, but such a reserva- 
tion is, strictly speaking, a re-grant of the right by 
the tenant to the landlord. 

The position of Birtdar, who is a tenure-holder is 
even stronger than that of on occupancy raiyat ; he 
enjoys all the rights of his lessor and as between 
himself and the plaintiff lessee there can be no doubt 
that, in the absence of any express reservation, he is 
entitled both to the water and to the fish. 

(b) Bengal Tenancy Act. S. 23 — Raiyat is entitl- 
ed to fishery rights on the land leased. 

The Bengal Tenancy Act secures the raiyats a 
lini’ted ownership m the soil and unless landlord 
expressly reserves his rights to appropriate the water 
and the fish whiclj come upon his land during the 
periods of inundation the raiyat's right to appro- 
priate the same cannot be restricted. (13 M. I. A, 
467) applied, [P. 10, C. 2.] 

(c) Limitation Act— Art. 144 — Fishery— Acquisi-* 
tion of right to fishery — Pi^riod is 12 years. 

The right of fishery is an interest in land and the 
period of limitation for getting title by adverse pos- 
session is 12 years under Art. 144 and consequently 
user for 20 years which is required under Section 26 
of the Act is not necessary for getting absolute title. 

[P. U.C. 2.] 

(d) C. P. C., 0. 1, R. 3— Suit by lessee ofzamin- 
dar against tenant— Suit about fishing right— 
Zamindar is not a necessary party. 

As the lease of the entire zamindari carries with it 
the right to fishery unless it is reserved, the zamin- 
dar is not a necessary party to a suit by the lessee 
against the tenants claiming right of fishery over 
their own lands by virtue of adverse possession. 

[P. 11. C. 2.1 

Manuk and Panchanana Banerji — for 
Appellants. 

Kulwant Sahay and Shambhu Saran^-^ior 
Respondents. 

Mullick) J- -This second appeal arises 
out of a claim to ajalkar or fishery in mauza 
Madhuban within the zamindari of the 
Bettiah Raj. The 1st party plaintiffs, 
Messrs. Henry Hill and Company, are pro-, 
prietors of an indigo factory trading 
under the name of Turkaulia Limited* 
They hold mauza Madhuban under the 
Bettiah Raj by virtue of a mukarrofi 
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istimurari Jeaste. The 2nd party plaintiff is a 
thikadar under the 1st party plaintiff in res- 
pect of the jalhav rights in mauza Madhuban 
for the year 1325 F, S. at an annual rental 
of Rs. 516. 

The first and 2nd party defendants are 
occupancy raiyats and the 3rd party defendant 
IS a Birtdar lakheraj tenure-holder, in respect 
of certain plots of land in the mauza which 
become heavily flooded during the rains 
every year. The 2nd party plaintiff claims 
the right to fish in the above plots and the 
defendants having resisted the erection by 
him of bans and chilwans which appear to be 
machinery for catching fish, the plaintiffs 
seek the following reliefs: — 

(1) Fora declaration that they have by 
right of easement, prescription and custom 
the right to put up harts and chilwans ; 

(2) For a permanent injunction restraining 
the defendants from interfering with them ; 

(3) For damages. 

The Munsiff and the 1st appellate Court 
dismissed the suit. There was then a second 
which was heard by a single Judge of 
this Court, but before him also the plaintiffs 
were unsuccessful. They have now prefer- 
red the present Letters Patent Appeal. 

^ With regard to the question whether the 
right of fishery in dispute belongs to the 
plaintiffs or to the defendants, the Munsiff 
^Id that the right belonged to the tenants, 
On the other hand, the District Judge on 
appeal accepted the proposition that — 

« a right of fishery in an estate belongs to 
the proprietor just as the minerals below the 
surface belong to him and that when land is 
settled with o^vaiyat for the purposes of culti- 
vation, an occupancy right which may be 
occurred by the vaiyat does not include a right 
of fishery over the land settled, unless such 
right is expressly included in the settlement.” 

He held that the Bettiah Raj were the 
proprietors of the fishery and that it had not 
been shown that they had transferred their 
righHo the plaintiffs. 

The learned Judge of this Court on 
^cond appeal disagreed with the learned 
District Judge on the question of title but he 
agreed that the District Judge*s other two 
grounds for dismissing the suit were sound, 
that is to say, firstly, that the plaintiffs 
were not entitled to get any declaration in 
the absence of the superior landlord, the 
Bettiah Raj, and, secondly, that they had 
failed to prove their possession and enjoy- 
ment of the fishery right within the statutory 
period of limitation. 


With regard to the Bivt lands, the learned 
Judge of this Court was of opinion that the 
plaint did not disclose any cause of action as 
against the Birtdar^ and that on that ground 
also the suit against the 3rd party defendant 
had been rightly dismissed. 

In the course of his argument before the 
learned Judge, Mr. Manuk, the learned Coun- 
sel for the plaintiffs-appellants, asked for 
leave to withdraw the appeal with liberty to 
bring a fresh suit under Order 23, Rule 1 of 
the Code of Civil Procedure, but the learned 
Judge refused that prayer. 

In my opinion, the right of fishery in this 
case clearly belongs to the tenants. The 
ownership of free natural elements, such as 
air and water and of all wild animals living 
therein, is obtained by occupancy or appro, 
priation. It is a right incidental to the 
ownership of the land upon which the air or 
the water lies, just as much as is the right to 
take the silt deposited by rivers or the lava 
thrown up by a volcano or the rain or snow 
falling from the sky. , 

The question is, what are the respective 
rights of the superior landlord*represented in 
this case by his lessee, the mukarraridar, on 
the one hand and the defendants, the persons 
in physical possession of the land, on the 
other? The analogy drawn from sub-soil 
rights is of no avail, for here the question is, 
whether the right to cultivate the surface 
carries with it all the rights arising out of 
and incidental to the ownership of the surface^ 

Now Section 23 of the Bengal Tenancy 
Act declares that an occupancy raiyat may 
use the land in any manner which does not 
materially impair the land or render it unfit 
for the purposes of the tenancy but shall not 
be entitled to cut down trees in contravention 
of any local custom. 

Section 90 enacts that a landlord can enter 
an occupancy holding under certain conditions 
for the purpose of measuring it and implies 
that he has no authority otherwise to enter 
without vaiyaVs permission. The Act secures 
the raiyat a limited ownership in the soil and 
unless the landlord expressly reserves his 
right to appropriate the water and the fish 
which come upon his land during the* periods 
of inundation, it seems to me that the 
raiyafs right to appropriate the same cannotl 
be restricted. 

Such a restriction might be wholly in- 
consistent with the purpose of the 
tenancy, if it should affect the vaiyaVs 
right to drain the land for the purpose o£ 
agriculture, and the illustration to Section 
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7 of the Indian Easements Act| which 
though not applicable to this Province is 
based on general principles, must in my opi- 
nion contemplate that where the land is tenan- 
ted, the tenant has the right of the owner in 
respect of water passing or percolating over 
or through his land. 

That the raiyat has substantial rights other 
than a mere right to cultivate is further clear 
from Act XI of 1825, which declares that the 
miyat and not the landlord is entitled to allu- 
vial accretions, and as has been observed in 
Lopez V. Madan Mohan Thakuy (1), a deposit 
of silt directly upon the submerged site is at 
least as much an accretion and an annexation 
vertically to the site as it would be an accre- 
tion and annexation longitudinally to the site 
if it had formed the frontage to a river. 

Th6 position of ih&BiyidaY who is a tenure 
holder is even stronger ; he enjoys all the 
rights of his lessor and as between himself 
and the plaintiffs there can be no doubt that 
in the absence of any express reservations he 
is entitled both to the water and to the fish. 

English dhses on this point are not per- 
haps of much assistance, but Jones and otheys 
V, Davies (2) is authority for the proposition 
that the right of fishery is part of the general 
right to the soil and water unless the lessor 
specially reserves it, and Lord Alverstone, 
C. J. deals with the proposition as follows : — 

** I think the law on the point is correctly 
stated in Paterson’s Fishery Laws in the 
passage that has been read, namely, that the 
right of fishery goes to the tenant under the 
lease and for the very good reason given by 
Paterson that the lessor could not without 
express power being reserved come on the 
lands or the banks of the stream to exercise 
the rights of fishing.*’ 

I think this is the law in India also. A 
proprietor can lease out a fishery without 
giving any rights to the soil or the bed upon 
which the water lies and he can then let out 
the land subject to the rights of the lessee of 
the fishery. If, on the other hand, he lets out 
the land first he cannot claim the right to the 
water and fish that come upon the land after- 
wards. 

A raiyat taking a lease of a fishery only 
cannot acquire an occupancy right therein, 
but if he takes a lease of a holding of which 
part is under water then his right to the ac- 
quisition of occupancy rights in the entire 
holding, inclusive of the portion which forms 
the bed of the water, cannot be defeated. 
The landlord of course may reserve the 

(1) (1870) 13 M. I. A. 467=14 W. R. Xl= 

2 Suth. 336=2 Sar. 594. 

(2) (1902) 66 J. P, 439= 86 L. T. 447=20 Cox, 

C. G. 184. 


right of fishery when letting ou{ the land but 
such a reservation is, strictly speaking, a re- 
grant of the right by the tenant to the land- 
lord. 

As to the Indian authorities cited in the 
Court below, it is admitted by the learned 
counsel for the appellants that none of them 
bear directly upon the point before us ex- 
cept the ‘decision of Mr. Justice Sultan 
Ahmed in Suyendva Mohan Sihha v. Sarba Lai 
(3) where th® Teamed Judge sitting as a 
single Judge observes that the settlement of 
land carries with it the right to fish when 
there is water upon it. 

The present case is, therefore, chiefly one 
of first impression but the result at which I 
have arrived is that, there being no proof of 
any re-grant by the tenant to the lessors of 
the right of fishery, the plaintiffs must fail 
unless they can show that they have acquired 
that right either by adverse possession or by 
custom. 

Now in regard to adverse possession, the 
learned District Judge had not expressly 
determined the period for which adverse pos- 
session must be shown. In our opinion the 
right of fishery, in this case is an * interest * 
in land and the period of limitation is 12 years 
under Article 144 of Schedule I of the Indian 
Limitation Act. It is not necessary for thel 
plaintiff to prove user for 20 years which isl 
required by Section 26 of the Act. 

The learned District Judge seems to ha ve 
been of opinion that the question of adversej 
possession as against the raiyat and Bvitday 
defendants did not arise, because the owner- 
ship of the fishery being still in the Bettiah 
Raj, the plaintiffs could not establish any 
title by adverse possession without makingf 
the Raj a party to the suit. 

In our opinion, this was an erroneous view 
and the plaintiffs were entitled to show that 
they had acquired a valid title as against the 
tenant irrespective of the title of the superior 
landlord. Moreover, it is expressly stated in 
the plaint that the plaintiffs are in the enjoy- 
ment of the entire zamindari right appcs^rtain- 
ing to tnanza Madhuban and there is no alle- 
gation in the written statements that the right 
of fishery was reserved by the landlord. 

In these circumstances, it is not clear why 
the Bettiah Raj is a necessary party to this 
suit. In my opinion, the lease of the entire 
zamindari right carries with it the fishery 
right as well. 

Then with regard to the question of cus- 
tom, the learned District Judge finds that 
the oral evidence adduced by the plaintiffs 
is insufficient but that the books and 


(3) (1920) 57 I. C. 69. 
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papers kept by the Factory show that the 
fishery was regularly let out to the tUhct- 
dan. 

The learned Judge, however, comes to no 
definite finding whether the plaintiffs have 
proved a custom that the right to fish in the 
disputed area lay, not with the tenants but 
with the superior landlord and his lessees. 
It is necessary for a proper trial of the case 
that there should be a clear and distinct 
finding upon this point also. 

Here again the learned Judge was doubt- 
less influenced by the view that in the 
absence of the Bettiah Raj, the question of 
custom could not be raised ; but as I have 
observed in dealing with the question of 
adverse possession that view in my opinion 
was erroneous. 

Mr. Kulwant Sahay on behalf of the 
tenants urges that no case of adverse posses- 
sion or acquisition of title by custom as 
against the tenants was made either in the 
trial Court or before the learned District 
Judge, but in my opinion, the point is 
directly covered by issues 2 and 3 and there 
is nothing in the pleadings to show that the 
plaintiff claimed to have derived his rights 
by adverse possession against the landlord. 
In my opinion, the question was directly 
raised as between the plaintiffs and the 
tenants and the learned District Judge ought 
to have come to a finding upon it. 

With regard to the Birtdav defendant, it is 
true that paragraph 6 of the plaint does not 
illege any dispossession from plot No. 152^2 
which comprises the Bivt tenure, but in 
paragraph 2 the plaintiffs assert their right 
to fish over this plot, and in paragraph 6 
they assert that the Birtdav defendant joined 
the other defendants in preventing them from 
fishing in plots Nos. 15285 and 15286 which 
comprise the holdings of these defendants. 
If the 3rd party defendant obstructed the 
plaintiffs with a view to exclude the plain- 
tiffs from his lands also, there was a com- 
plete cause of action against him. 

The result is that, in my opinion, the suit 
has been properly framed but there has been 
no proper trial in the first appellate Court of 
two material questions, namely, (1) whether 
the plaintiffs have acquired any right by ad- 
verse possession, and (2) whether they have 
acquired title by custom. 

The appeal will, therefore, be remanded to 
the District Judge for a clear finding upon 
the evidence already recorded as to both 
these points. The appeal will remain on the 
file of this Court and will be fixed for 
hearing on the 1st February, 1922 by which 
date the findings should be returned to this 
Court. 


EMPEROR (Adami, J.) 1922 

Costs of this hearing will ibida the result 

Ross. J - -“I agree. 

Case remanded^ 

A* I R‘ 1922 Pataa 12- 
Adami, J. 

Madhusudan Das and andker — Peti- 
tioners 

v. 

King- Em per or — Respondent. 

Criminal Revision Nos. 534 and 535 of 
1921, decided on 20th December, 1921. 

Penal Code, S. 379 — Act done under a bona 
fide claim, whether doubtful — Conviction is not 
justified. 

Where some persons were convicted iiniler Sec- 
tion 379 (or cutting certain trees and it was doubt- 
ful whether the cutting was done under a 
claim. 

Held ; the conviction was not justiliod ; they must 
in any case have the benefit of the doubt. 

Manuk — for Petitioners. 

Adami} J- : — The petitioners have been 
convicted under Section 379, Indian Penal 
Code and sentenced to pay a fia^ of ’Rs. 30 
each by the Deputy Magistrate of Balasore. 

A c.miplaint was laid against them that 
they as servants of the Mahanthf hid cut down 
and removed certain trees from the com- 
plainant’s holding for the purpose of the 
repair of the Math, The learned Deputy 
Magistrate found that four trees had been 
cut by the petitioners and then proceeded to 
discuss whether the rights in the trees be- 
longed to the landlord or to tenant. He had 
some difficulty in coming to a finding on 
this point and then came to a decision that 
a finding was not reaiiy necessary because 
the petitioners had cut the trees on their 
own account and not as servants of the land- 
lord. 

Mr. Manuk for the petitioners has pointed 
out that from the very start the case of the 
complainant has been, as shown in the com- 
plaint anJ in the evidence of the witnesses, 
that these trees were cut down by the peti- 
tioners on behalf of the Mahanth and for the 
purposes of repair of the Math property. It 
is thus evident that the learned Deputy 
Magistrate was not justified in changing the 
case of the prosecution and finding that the 
petitioners were ordinary thieves. 

As to the question of the trees there is some 
doubt in most parts of the province as to the 
possession of trees standing on tenants* hold- 
ing. There have been cases in which it has 
been decided that, where a tenant cuts the trees 
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on his holding without the landlord's consent 
and mcUafidet the tenant commits theft. The 
trees were claimed by the Makanth as his and 
he also claimed a right to cut them. There 
had been some difference between the Mak- 
anth and his tenants and it seems that owing 
to this enmity the Mahanth determined to 
exercise his rights and cut trees from the 
holding. 

. 'Whether there was or was not this right 
is one which it is difficult for a Criminal 
Court to decide and it may well be 
held that the cutting was made by the ser- 
vants of the Mahanth on a bona fide claim of 
right to cut those trees. Under the circum- 
stances of this case I am of opinion that the 
conviction of the petitioners under Section 
379, Indian Penal Code was not justified. 
They must in any case have the benefit of 
the doubt on the point whether the cutting 
was done under a bona fide claim. 

The petition is allowed and the petitioners 
will be acquitted and the fine if paid re- 
funded. • 

Conviction and Sentence set aside. 


A. I. R. 1922 Patna 13(1). 

COUTTS, J. 


Raghuhar Singh and others — Appel- 
lants 


V. 


Jethu Mahton — Respondent. 

L. P. Appeal 3 of l92l, decided on 9th 
February, 1922. 

Court Fees Act, S. 4 — Letters Patent Appeal — No 
Court' fee is necessary. 

Section 4 of the Court Fees Act does not entitle 
the High Court to levy Court-fees on Letters Patent 
Appeals and there being no other law under which 
ffley can be levied, such appeals must be accepted 
without Courtdees. [P. 13, C. Z ] 

Order- — The question for decision is 
whether Comt-fee is payable on a memoran- 
dum of appeal under Section 10 of the Let- 
ters Patent. Up to now Court-fees have 
been levfed but it is contended that the only 
law under which Court-fees can be levied is 
Section 4 of the Court Fees Act and that this 
section does not contemplate payment of 
Court-fee in the case of an appeal from 
the decision of a single Judge of the High 
Court. 

Section 4 of the Court Fees Act says ‘*No 
document of any of the kinds (specified in 


the first or second schedule to thii Ac,t annex- 
ed, as chargeable with fees, shall hi filed, 
exhibited or recorded in, or shall be received 
or furnished by any of the said High Courts 
in any case coming before such Court in the 
exercise of its extraordinary original civil 
jurisdiction. Or in the exercise of its jurisdic- 
tion as regards appeals from the judgment of two 
or more Judges of the said Court or of a Division 

Court 

unless in respect of the document there be 
paid a fee of an amount not less thin that 
indicated by either of the said schedules as 
the proper fee for such document.” 

In this High Court so far as I am aware no 
Division Court has ever been constituted, and 
in any case in my opinion, a Division 
Court must, under the law as it stands at pre- 
sent, consist of at least two Judges for Sec- 
tion 108 of the Government of India Act 
enacts that 

** (1) Each High Court may by its own 
rules provide, as it thinks fit, for the exercise 
by one or more Judges or by Division Courts 
constituted by two or more Judges of the 
High Court of the original and appellate 
Jurisdiction vested in the Court. (2) The 
Chier Justice of each High Court shall deter- 
mine what Judge in each case is to sit alone, 
and what Judges of the Court whether with 
or without the Chief Justice are to constitute 
the sev^eral Division Courts.” 

Section 4 of the Court Fees Act, therefore, 
does not entitle the High Court to levy 
Court-fees on Letters Patent appeals and 
there being no other law under which they 
can be levied, such appeals must be accept- 
ed without Court-fees. I feel convinced, 
however, that it was never intended that Let- 
ters Patent appeals should be filed without 
Court-fees and I would suggest that the mat. 
ter be brought to the attention of the legis- 
lature. 

Order accordingly, 


A. I. R. 1922 Patna 13(2). 

JwALA Prasad, J. 

Kamla Prasad Singh — 1st Party-Peti- 
tioner 

V. 

GMnd Sahay and others — 2ni Party-Op- 
posite-Party. 

Criminal Revision, 592 of 1921, decid- 
ed on 23rd January, 1922, 
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(aj Critf{iml Procedure Code, S. 145— Decree of 
Civil Court— Conclusive order of Civil Court as to 
possession is binding on the Criminal Court— No 
bona fide claim to possession— Section does not 
apply, 

Anorder of a Civil Court under Order 21, Rules 
98. 99 or 101 or under Sections 33 or 37 of the Public 
Demands Recovery Act is, until set aside in a Civil 
suit conclusive and binding upon the Criminal Court 
or any Court which has to adjudicate upon the pos- 
session of the parties. 

When the possession in law is vested in one party 
as against any person claiming to be in possession by 
reason of the writ of delivery of possession, Section 
145 is not necessary. There is no bona fide claim 
of possession of the 2nd party. In other words 
there is no dispute in law as to the possession of 
property. [!*• fb, C. 2; P. 17, C. 1.] 

(b) Criminal Procedure Code, S. 144— Delivery of 
possession under writ of Civil Court-— “Factum 
of delivery disputed — S. 144 does not apply. 

Where under a writ of Civil Court, possession of 
certain immoveable properties was taken from one 
party and given to another, but the former 
party disputes the factum of the delivery itself, no 
order under Section 144 can be passed until that is 


Manuk diVti G. P. -Das — for Petitioner, 

G, C. Pal—iot the Opposite Party. 

Jwala Prasad, J. This is an applica- 
tion against an order of the Magistrate, 
dated the 9th December, 1921, directing pro- 
ceedings under Section 145 to be drawn up 
with respect to 652 bighas of land in Mouza 
Amousi and land to be attached under the 
emergency Clause (4) of Section 145 of the 
Code of Criminal Procedure. 

The village in which the land in dispute is 
situated belonged to one Ram Bahadur 
Singh, whose estate was brought under the 
management of the Court of Wards. Babu 
Kamla Sahay, a leading Mukhtear of Mon- 
ghyr, took thica of the village for a term of 
years 1309 to 1314 (1902 to 1908), agreeing 
that he would give up all khudkasU land 
acquired by him during the lease. 

After the expiry of the lease, however, he 
refused to part with the possession of 823 
bighas 1 katha 7 dhurs of land claiming that 
he had acquired jote therein by virtue of 
Hukumnamas given to him by the proprietor 
of the village. The Hukum Namas were 
said to be of the year 1902. 

The Court of Wards then brought an 
action for ejecting Kamla Sahay from the 
land in question and in the alternative for 


having a fair and equitable rent assessed 
thereon. By that time Kamla Sahay was 
dead and his father, his brother and two of 
his step-brothers were impleaded as parties 
to the suit. 

The suit was resisted only by Gobind 
Sahay, his own brother, on the ground that 
Kamla Sahay, was separate from the other 
defendants and that after his death the inte-. 
rest in the land in dispute devolved upon 
Gobind Sahay. That litigation terminated 
with the judgment of the Subordinate Judge 
dated the 11th of June, 1918, whereby the 
claim of the Court of Wards was dismissed 
upon the ground that Kamla Sahay, though a 
trespasser up to the year 1320, became a 
non-occupancy tenant from the year 1321. 

On behalf of the Court of Wards a certi- 
ficate was issued with respect to the arrears 
of rent due from the holding on the 19th of 
April, 1920, under the Behar and Orissa 
Public Demands Recovery Act (Act IV of 
1914). The holding was sold .oh the 19th 
of April, 1920 and was purchased by Kamla 
Prasad Singh. The sale was confirmed after 
the disposal of the objection raised by 
Gobind Sahay. 

On the 19th of April, 1920, the purchaser, 
Kamla Prasad Singh, obtained a sale certi- 
ficate and an order for delivery of possession. 
The writ for delivery of possession was exe- 
cuted by the Nazir, report whereof was 
made by him on the 26th of November, 
1920. The possession delivered by the Nazir 
was with the standing crops. 

The judgment-debtors however, continued 
to throw obstacles in the enjoyment of the 
property by the auction-purchaser Kamla 
Prasad Singh. This led to a number of 
information lodged to the police by the Chau- 
kidars, and ultimately to a proceeding under* 
Section 144 of the Code of Criminal Pro- 
cedure, on the 4th of April, 1921. 

On the 27th of April, the Magistrate pass- 
ed the following order : — 

“ Considered the case of Gobind Sahai. 
Harsahai Lai (Tahsildar of Gobind Sahai) 
does not contest. The 1st party has got 
the land by purchase at sale certificate. 
He has got sale certificate and has been re- 
gularly put in possession with standing crops 
on 26-4-20. He appropriated the same and 
has since then produced the present stand- 
ing crops. The 2nd party ought to have 
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gone to the,, Civil Court after having lost 
their certificate objection. They did not do 
so but are trying to harass the 1st party 
by setting up untenable claims. I confirm 
the Section 144, C.P.C. notices issued against 
the 2nd party (of Harsahai Lai) and cancel 
and withdraw those issued against the 1st 
party.” 

The trouble, however, did not cease and on 
the 8th of November, 1920, the Police re- 
ported for an action under Section 107 of 
the Code against Kamla Prasad Singh with 
respect to 150 bighas and Kutchery and 
against Gobind Sahay and others with res- 
pect to 652 bighas, the subject-matter of 
dispute in the present case. 

The former property, that is, 150 bighas 
and the Kutchery in the village, was 
also sold at a certificate sale and 
was purchased by Kamla Prasad Singh. 
The sale certificate was, however, set 
aside on objection. Therefore, Kamla 
Prasad Singh had no right to the posses- 
sion of 150 bighas and the Kutchery in the 
village. Dealing with the report of the police, 
•the Magistrate recorded the following order: — 

The position is made perfectly clear by the 
District Magistrate’s order on a motion 
against my predecessor’s order under Section 
144, Cr. P, C. Kamla Prasad Singh is in 
lawful possession of an estate of some 650 
bighas purchased by him at auction last 
year, of which he was given dakhal dehani. 
Gobind Sahay, the other party is inlawful 
possession of another estate of about 150 
bighas, including the Kutchery, which was 
auctioned and bought by Kamla Prasad Singh 
but of which the sale was subsequently 
annulled. It appears from the S. I’s reports 
that Gobind Sahay and 37 others now intend 
to try to loot the crops of the 650 bighas of 
which Kamla Prasad Singh is in possession. 
Issue notice under Section 144, Cr. P. C. 
on them all, forbidding them to enter on 
any part of the 650 bighas estate, as from 
the S. I’s report it is clear that there is 
serious danger of a breach of the peace and 

urgent action is necessary 

Issue notice under Section 144, Cr. P. C. on 
Kamla' Prasad Singh, his Gomashta and 
servants not to enter the Kutchery or any 
other portion of the 150 bighas estate, as 
there appears to be a danger to a serious 
breach of the peace and immediate action 
is necessary. Cause against both these 
orders may be shown on 21-11. 

On the 21st of November, cause was 
shown by four of the 2nd party stating that 
the Civil Court sale and the dakhal dehani 
did not put them out of possession, and 
the matter was ordered to be further en- 


quired into and to be put at the spot 
on the 30th of November. On the same 
day a petition was filed on behalf of the 
1st party stating that the police were in. 
terfering with their possession, and the 
Magistrate passed the following order : — 

“ You had no orders to stop Babu 
Kamla Prasad and his men from going on 
the 652 bighas estate, but only on the 150 
bighas estate. He should be allo^ved to 
cultivate the 652 bighas; vide my order 
dated 10-11. forbidding the opposite party 
to enter on them.’* 

On the S'Oth of November, the parties 
were ordered to file written statement. 
On the 5th December written statements 
were filed on behalf of the 2nd party, and 
after hearing both the parties the order in 
question for drawing up proceedings under 
Section 145 of the Code and attachment of 
the land in dispute was passed on the 9th 
of December. 

There is no dispute in the present case 
with respect to 150 bighas and the Kut- 
chery, inasmuch as the 1st party does not 
lay claim to it, the sale having been set 
aside. The order in question, therefore, 
relates to 652 bighas only. The proceeding 
drawn up details the survey plots of 652 
bighas. The 1st party objects to the order 
in question on the ground that after the 
dakhal dehani of the civil Court the 
Magistrate had no jurisdiction to open the 
dispute between the parties by a proceeding 
under Section 144 of the Code. This 
contention appears to be well-founded. 
The possession in the present case was 
delivered with the standing crops, and the 
writ of delivery of possession shows that 
the possession was to be delivered under 
Order XXI, Rule 95 of the Code of Civil 
Procedure under which the Court puts the 
purchaser into possession of the property 
if need be ‘‘ by removing any person 
who refuses to vacate the same.” In a 
delivery of possession under that rule, not 
only the judgment-debtor but also any 
other person who may be then occupying 
has to be dispossessed. Now, a person not 
bound by the decree may resist the delivery 
of possession and such a resistance may 
be inquired into under Rules 97, 98 and 99 
of the Code. If, as a result of the enquiry 
made under the aforesaid rules, a person 
other than the judgment-debtor is dispossess, 
ed of the property, he may make an 
application to the Court complaining of 
such dispossession and if the Court 
finds that the applicant was in possession 
of the property on his own account 
or on account of some person other 
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than the jpdgcient'debtor, it shall direct the 
applicant to be put into possession of the 
property [vide Rule 101). The party aggrie- 
ved by the order of the Cdirt passed under 
the abovementioned sections may institute 
a suit to establish his right to the present 
possession of the property as is provided for 
by Section 103 of the Code. 

That rule concludes in the following words: 
*• But, subject to the result of such suit if 
any, the order shall be conclusive.” Similar 
provisions have been made in the Bihar 
and Orissa Public Demands Recovery Act 
by Sections 33 to 37. Section 33 corresponds 
to Rule 103 of Order XXI of the Code. The 
words in both the sections are almost the 
same. Therefore, if the possession was 
delivered to the purchaser in the present 
case under Order XXI, Rule 95, as the writ 
of delivery explicitly mentions at the top of 
it and as the report of the Nazir of the 26th 
of November, 1920 clearly states, then the 
only remedy left to any person claiming any 
right to the present possession of the pro- 
perty was to apply to the Court which issued 
the writ of delivery of possession and con- 
firmed the possession so delivered by the sub- 
sequent order of the 4th of December, 1920. 

Failing the step to be taken under Section 
37 of the Bihar and Orissa Public Demands 
Recovery Act, or Order 21, Rule 103 of the 
Code of Civil Procedure the next remedy 
left to the members of the 2nd party is to 
institute a suit in a Civil Court, but, subject 
to the aforesaid proceedings, the order of 
the Court confirming the possession deliver- 
ed by the Nazir in jDeceruber, 1920, is final 
and conclusive an order which must be ac- 
cepted as binding upon the criminal Courts 
and any Court which has to adjudicate upon 
this possession of the parties. 

The 1st party purchaser has certainly to 
establish that possession was delivered to 
him by the Nazir under the writ issued by 
the Court. That is a question of fact and 
the 2nd party had a right to dispute this 
Fact and put the 1st party purchaser to a 
proof of it. In other words, if the factum of 
the delivery of possession was raised as an 
issue in the present case, then certainly no 
order under Section 144 could be passed 
until that was decided and such an enquiry 
could possibly have taken place under Sec- 
tion 145 of the Code of Criminal Procedure, 

In the present case the judgment-debtor 
and the members of his family, his Tahsildar 
and other servants, and in fact those claim- 
ing under him, have no right to dispute the 
delivery of possession as they were parties 


to the certificate and the sale proceedings 
and it was after the disposal of their objec- 
tion that the sale was confirmed and the writ 
of delivery of possession was issued. The 
remaining members of the 2od party who 
claim to be under-raiyats or intermediate 
holders of the land in suit were not parties to* 
the proceeding in the survey department 
which resulted in the sale of the property and 
the dakhal dehani and had a right to dispute 
the actual service of the dakhal dehani on the 
spot. 

In the written statement filed in this 
Court (paragraphs 5 to 8) they clearly admit 
that they had full knowledge of the proceed- 
ings instituted by the purchaser for obtain- 
ing the possession of the property and state 
that the purchaser was attempting to. take 
possession of the property and to dispossess 
the under tenants and that for that purpose 
he had actually come upon the scene and 
was putting up in the Kutchery of the 
judgment-debtor. 

They further admit that they h^d come to 
know that the dakhal dehani wis to be ser- 
ved on the spot and that prior to that 
they went to the police complaining of 
the action of the purchaser to take* klm pos- 
session of the property with standing crops 
and to dispossess them thereby. The result 
of this dispute between the purchaser and 
the judgment, debtor and the persons claim- 
ing to be under raiyats seems to have been 
taken notice of by the police, inasmuch as 
the Nazir in his report says that two con- 
stables were also present at the time when 
he was delivering possession of the property, 
with standing crops, to the purchaser. 

The Nazir further reports that he went 
from plot to plot and compared the same with 
the survey record of rights. There can, 
therefore, be no doubt that the possession in 
this case was publicly delivered with full 
notice to all the persons in possession of the 
property. It may be, as is alleged by the 
members of the 2nd party, that they were 
living two miles away, but that does not in 
the least take away the effect of the delivery 
of possession of which they had proper 
notice and knowledge. • 

Therefore upon the admission of the 
2nd party in the written statement filed 
in this case the dakhal dehani is not 
disputed. The 2nd party do not claim 
any right in the property subsequent 
to the dakhal dehani and all their rights 
of possession were lost by the dakhal dehani 
effected by the Court and they could es* 
tablish their right, if any, only by a suit in a 
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civil Court. 

It was stated before me by Mr. Pal that 
they were under-tenants of the land and 
were holding receipts from Kamla Sahay, 
the original debtor. Those receipts were 
filed in the Court below and have now been 
received here. They show that they relate 
to a period prior to the sale of the property 
and the dakbal-dehani. These receipts are 
qp to the years 1320, 1325, and 1326. They 
admit that they derived their right from 
Kamla Sahay. Kamla Sahay was only a 
non-occupancy tenant of the land in dispute 
from 1321 (1914) in accordance with the 
decision of a case in Suit No. 3 of 1916, 
dated the 11th of June, 1918. These receipts, 
therefore, do not at all help the 2ncl party in 
claiming possession of the property as 
against the Civil Court dakhal-dehani. 

Mr. Pal has also drawn my attention to a 
judgment of the Criminal Court, dated the 
5th of October, 1921 in which two of the 
members of the 2nd party Righu Mahto and 
Mushaheb l^ahto were acquitted of offences 
of having removed crops from 4 bighas of 
the land in dispute. The Magistrate ac- 
quitted them observing that he disbelieved 
the occurrence altogether which had not 
been proved. 

No doubt, he^answered in the affirmative 
an issue raised by him as to whether they 
were under-tenants or not on the land in 
question. That judgment cannot in any 
way affect the Civil Court dakhaldehani 
which is binding upon the members of the 
opposite party. Similarly, the order of the 
Criminal Court dismissing the complaint of 
the 1st party cannot in any way nullify the 
effect of the Civil Court dakhal-dehani in the 
present case. 

Therefore, though ordinarily a dispute of 
land should be enquired into in a proceeding 
tinder Section 145 of the Code of Criminal 
Procedure, yet when the possession in the 
law is vested in the 1st party as 
against any person claiming to be in posses- 
sion of the property by reason of the writ of 
delivery of possession, I do not think that 
Section 145 is at all necessary. There is no 
bona fii$ claim of possession of the 2nd party. 
In other words, there is no dispute in law 
as to the possession of the property. 

Section 145 summarily determines the 
right to possession. Order XXI, Rule 95 as 
well as the similar provisions in the Bihar 
and Orissa Public Demands Recovery Act, 
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actually puts the purchaser in^to possession 
of the property, and a person claiming a 
right to the present possession of the pro- 
perty has either to move the Court deliver- 
ing the possession or to go to the Civil 
Court. 

The previous orders under Section 144 
passed on two occasions in favour of the 1st 
party also establish clearly that the 1st 
party was allowed to be in possession of the 
property and to maintain the possession de- 
livered by the Civil Court. Even on the 
2ist of November the Magistrate clearly 
held that the cultivation of 652 bighas 
should not be prevented by the police and 
that was the season of cultivating the land 
and sowing the seeds with respect to the 
present standing crop on the laud. 

For all these reasons I set aside the order 
of the Magistrate in question, and direct 
that, if there be any danger to a breach of 
the peace, the Magistrate can take action 
under Section 107 of the Code of Criminal 
Procedure against the persons disturbing 
possession of the 1st party, the petitioner 
before us, who is in rightful possession of 
the property by means of the Civil Court 
dakhal-dehani. The attachment of the crops 
must, therefore, be released and the crops, 
if any, must be made over to the 1st 
party. 

Of dev set aside. 
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Jwala Prasad, J, 

G. /. P. Railway Company — Defendant 
No. 2-Petitioners 

V. 

JitanRam Nirmal Ram — Plaintilf- Opposite 
Party. 

Civil Revision No. 309 of 1921, decided 
on the 29th January, 1922, against an order 
passed by S. J Gaya. 

(a) Railways Act (IX of 1890), Ss. 72 to 7(5— 
Risk-note— ‘A and B limit the ordinary liability of 
the Railway Company, 

The ordinary liability of the Railway Company 
under Sections 72 to 76 of the Act is intended to be 
limited by the special agreement between the Railway 
Company and the consignor embodied in risk-Noles 
A and B and the consideration for limiting the lia- 
bility of the Railway Company is the reduced tariff 
rate. Such an agreement has been saved by Clause 
(2) of Section 72. 
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The Railway Company u-nder the risk-note is there- 
fore liable only for the loss of one or more complete 
packages due to tfie wilful neglect of its servants, 
transport agents or carriers employed by them. The 
plaintiff therefore in order to succeed in an action 
for compensation for the loss or deterioration of the 
goods consigned to the railway must set forth all the 
particulars constituting the wilful neglect or default 
of the Railway Company which occasioned the loss 
or deterioration as is required by Order 6, Rule 4 of 
the Civil Procedure Code. The onti^s of proving 
wilful neglect and default of the Railway Company 
and thereby fixing the liability upon it must necessa- 
rily rest upon the plaintiff. [P. 18. C. 2.] 

(b) Pro, Sm. Cause Courts Act, S, 25 — Error of 
law — Is a ground for interference. 

When the plaintiff sued the defendant Railway 
Company for damages for loss of a package sent by 
him, and it was found that the plaintiff had executed 
Risk Notes in Forms A and B and the Lower Court 
had placed the onus wrongly on the defendant Com- 
pany. 

Held i)i 2 ki the onus on the plaintiff to prove 
that the loss was caused by the wilful neglect of the 
defendant and the wrong-placing of the onus is a 
ground for interference under Section 25 of the Act. 

[P. 19. C. 2.] 

(c) Civil P, C., O, 6, R. 4 — Negligence — Pleading 
must specifically mention all particulars. 

In an action for compensation for the loss of goods 
consigned to the Railway Company, the plaintiff must 
set forth all the particulars constituting the wilful 
neglect or default of the Railway Company which 
occasioned the loss, [P. 18, C, 2 ] 

S. N, Bose — for Petitioners. 

Kulwant Sahay and Kailasapati — for Op- 
posite Party. 

Jwala Prasad* J.:— This is an appli- 
cation under Section 25 of the Provin- 
cial Small Causes Act against a decree 
passed by the Subordinate Judge of Gaya 
exercising the powers ot a Judge of 
the Small Cause Court against the G. I. P. 
Ry. Co. for compensation on account 
of loss of a complete package out of a 
consignment of 16 bales of cotton yarn under 
R. R. No. 6047-11 Invoice No. 1 on the 5th 
June, 1920 delivered to the Railway for car- 
riage by goods train and to be delivered to 
the plaintiff at Gaya. 

The consignor, at the time when the goods 
were made over to the Railway Company at 
Madan Mahal, signed what is known as Risk 
Notes* A and B. Under the risk- note the 
consignor paid a special reduced rate instead 
of the ordinary tariff rate chargeable for 
such a consignment and in consideration 
ther eof he agreed that the Railway Company 
shall be free from all responsibility for any 
loss, destruction, deterioration of, or damage 
to the said consignment, from any cause 
whatever except for the loss of a complete 
consignment or of one or more of complete 
packages forming part of a consignment due 
either to the wilful neglect of Railway 
administration, or to theft by or to the wilful 
neglect of, its servants, transport agents or 
carriers employed by them before, during 
and after transit over the said Railway or 
other Railway lines working in connection 
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therewith 

“The Risk Note B further provides that 
the term “ wilful neglect” mentioned therein 
shall be held not to include fire, robbery from 
running train or any other unforeseen event 
or accident.” The effect of the Risk Notes A| 
and B is to limit the ordinary liability of thc^ 
Railway Company under Ss. 70 to 76 
of the ndian Railways Act (IXofl890).| 
The Railway Company becomes a bailee 
under Ss. 151, 152 and 161 of the Indian 
Contract Act of 1872 and are common car- 
riers under the Indian Carriers* Act. 

To state briefly, the Railway Company 
would be liable for the loss, destruction or 
deterioration of any consignment either 
wholly or in part of any goods consigned to 
them, and they are required to deliver the 
goods so consigned to the consignee in the 
condition in which they were consigned to 
them. This ordinary liability under Ss. 
72 to 76 of the Act is intended to be limited! 
by the special agreement between the Rail-I 
way Company and the consignor embodied in 
Risk Notes A and B and the consideration for 
limiting the liability of the Railway Company 
is the reduction of the ordinary tariff rate. 

Such an agreement has been saved by 
Cl. (2) of S. 72 which says : — “ An 
agreement purporting to limit that responsi- 
bility of Clause (1) shall, as far as limitation 
be void unless it is in writing signed by or 
on behalf of persons sending or delivering to 
the Railway administration the animals or 
goods, and is otherwise in a form approved 
by the Governor-General in Council.** The 
Risk Notes A and B fulfil the conditions for 
rendering the contract valid, and therefore 
the parties are bound by the contract em- 
bodied in the risk notes. 

The Railway Company under the risk-note 
is therefore liable only for the loss of one or 
more complete packages due to the wilful 
neglect of its servants, transport agents or 
carriers employed by them. The plaintiff 
therefore in order to succeed in an action for 
compensation for the loss or deterioration of 
the goods consigned to the Railway must set 
forth all the particulars constituting the 
wilful neglect or default of the Railwayi 
Company which occasioned the loss or dete- 
rioration as is required by O. 6*, R. 4 
of the Civil Procedure Code. The plaintiff is 
further required to substantiate by evidence 
the case of wilful neglect or default on the part 
of the Railway Company and its servants. 

In other words, the onus of proving wilful 
neglect and default of the Railway Company 
and thereby fixing the liability upon it 
must necessarily rest upon the plaintiff. 
No doubt without the risk note the plaintiff 
need not have proved beyond the loss 
or deterioration of his goods and the 
onus would have been entirely upon 
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theRailway Company under Sections 72 to 
76. This view has now been settled by a 
stringy of authorities : Sheoharut Ram v. 
The Bengal and North Western Railway Corn- 
way (1), East Indian Railway Company v. 
NilakaMa Roy (2), The A gent ^ East Indian 
Railway Company v. Ajodya Prasad (3), 
East Indian Railway Company v. Nathmal 
Behari Lai (4), Magan Lai Purshotam v. 
The Bombay ^ Baroda and Central India RaiU 
way Company (5), Bombay^ Baroda and Central 
India Railway Company v. Anihala Sewak 
Lai and others (6). 

The distinction between a case instituted 
under Sections 72 to 76 of the Indian Rail- 
ways Act and that based upon the risk- notes 
A and B has been dealt with in almost all 
the aforesaid authorities. In the case of 
East Tndian Railway Company v. Kanak 
Behari Haidar (7) it was held that the cases 
under Sections 72 to 76, viz,^ in Surendra Lai 
Chaudhri V, Secretary of State for India in 
Council (8) and Sesham Patter v. Moss (9) do 
not apply to the case arising under the risk- 
notes A and'B. 

The facts of. the present case appear to be 
exactly similar to those in Toonya Ram v. 
East Indian Railway Company (10) where a 
decisioh su2h as that arrived by the Small 
Cause Court Judge in the present case was 
sat aside upon the ground that the onus 
was wrongly placed upon the Railway Com- 
pany instead of upon the plaintiff. The 
Judge of the Small Cause Court in the 
present case appears to be under a misappre- 
hension of the scope of the plaintiff’s suit. 

In the plaint no charge was laid against 
the Railway Company of wilful neglect or 
wilful default which occasioned the loss of 
the package in question. Far less was there 
any circumstance or fact disclosed in the 
plaint constituting wilful neglect or default 
such as is enjoined by 0. 6, R. 4 to be 
gtated in a suit upon wilful neglect or wilful 
default. 

That the Judge was under a misapprehen- 
sion is also apparent from the entire absence 
of the word wilful neglect or wilful default 
in his judgment. He does not come to any 
finding that the loss of the plaintiff’s goods 
was due* to the negligence of the defendant 
Company, in fact he does not refer to any 

(1) (19i2) 16 C. W. N. 766=15 I. C. 56. 

42) (1914) 41 C. 576= 19 C. L. J. 142=22 I.C 679 
= 19C. W. N. 95. 

(3) (1919) 1919 P. H. C. C. 150=49 I. C. 498. 

(4) (1917) 39 All. 418=39 I. C. 130=15 A.LJ. 321. 

(5) Indian Kail Cases 36. 

(6) Indian Railway Cases 48. 

(7) (1918) 22 C. W. N. 622=44 I. C. 691. 

(8) (1917) 25 C. L. J. 37=38 I. C. 702. 

i9) (1894) 17 Mod. 445. 

410) (1903) 30 C. 257=7 C. W. N, 370, 


evidence on behalf of the plaintiff bearing 
upon the loss of the goods due to the negli- 
gence of the defendants. He simply says : 

From the statement of Ram Prasad it 
appears that the loss was caused at Madan 
Mahal which is a Station of the 2nd defen- 
dant.” 

He further admits that the goods were 
covered by the risk-notes A and B, but he 
wrongly holds that these notes would not 
exonerate the Railway Company in case of a 
complete consignment, and this shows that 
the learned J udge of the Small Cause Court 
perhaps did not read the risk-note (Exhi- 
bit B) which deals with the loss of a com- 
plete consignment or a complete package. 
He has treated the case as if it was undefj 
Sections 72 to 76 of the Indian Railways Act 
and consequently he has fallen into the 
common error of throwing ihQonus upon thel 
defendant instead of upon the plaintiff. This] 
very point has been dealt with in the cases 
quoted above and there is no authority to the 
contrary. 

I wonder whether the cases cited above 
were placed before the learned Judge of the 
Small Cause Court, or his attention was 
ever directed to the distinction between the 
cases under Sections 72 to 76 of the Indian 
Railways Act and the risk-noies A and B. 

In terms of the order passed in the case of 
Toony Ram v. The East Indian Railway Ccwf- 
pany (10) I hold that the decree passed by 
the learned Judge of the Small Cause Court 
against the Railway Company is wrong in 
law and ought to be set aside under Section 
25 of the Provincial Small Causes Act. 

The rule is accordingly made absolute. In 
the circumstances of the case, there will be 
no order as to costs, each party bearing 
its costs throughout. 

Rule made ahsoluUm 
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Dawson Miller, C. J. 

Jugeshwar Misra and others — )3ecree»Hol 
ders-Appellants 

V. 

Nath Koeri — J udgment-Debtor- Respon- 

dent. 

Miscellaneous Appeals Nos. 97 and 3 of 
1921, decided on 16th January, 1922, from 
an order of the Dist. J., Muzaffarpur. 

Occupancy hoi ling — Execution sale — Holding, 
though non- transfer able can he sold in execution 
of money-decree against tenant — C. P, C., S. 60. 

The transfer of the whole or a part of an interest 
in non-transferable occupancy bolding is operative 
against the tenant, whether it is made voluntarily or 
involuntarily, e,g., in execution of a money-decree 
obtained against him, either by the landlord or by a 
stranger, 43 Cal, 148 Followed. (1 P. L. J, 257) and 
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Sakai and Prasad — for Appellant 
jV. iV. Singh — for Respondent, 

Dawson Mi!ler» C» J» ‘.-^These two ap- 
peals were referred to the Full Bench for 
final determination and were ordered to be 
heard together. The questions for deter- 
mination are similar though not precisely 
the same in each case. 

Miscellaneous Appeal No. 97 of 1921, 
arises out of an order of the District Judge of 
Muzaffarpur affirming an order of the Munsiff 
passed in execution proceedings and allowing 
the judgment-debtor's objection to the sale 
of a portion of his non -transferable occu- 
pancy holding in execution of a money- 
decree passed in favour of the appellant who 
is not his landlord. 

The Munsiff and the District Judge who 
considered that the case was governed by 
the decision of this Court in Macpherson v, 
Debihhusan (1), allowed the objection and 
dismissed the execution proceedings. 

On appeal a Division Bench of this Court 
referred the case to the Full Bench for 
determination and ordered it to be heard 
together with Miscellaneous Appeal No. 3 
of 1921, which had previously been referred. 

The point which arises for determination 
in Miscellaneous Appeal No. 97 of 1921, is 
whether the decree-holder not being the 
landlord of the holding can, against the will 
of the judgment-debtor and without the ex- 
press consent of the landlord of which there 
is no evidence, cause a portion of the judg- 
ment-debtor’s occupancy holding to be sold 
in execution of a money-decree there being 
no local custom of transferability. 

The case of Macpherson v. Debihhusan Lai 
(1) does not directly determine the question 
arising in this appeal. The question there 
was between landlord and tenant, the land- 
lord seeking to execute the money-de- 
cree against his tenant’s holding and 
not against a portion only. The precise 
point however arose and was decided against 
the decree holder in the earlier case of Sadari 
Kunwari v. Palknath Rai (2). 

So far as I am aware it has never been 
directly decided that an occupancy holder 
cannot transfer an interest in a part of his 
holding to another even without his landlord’s 
consent, provided he does not abandon or 
relinquish the whole holding. Such a trans- 
action does not create a new tenancy between 
the purchaser and the landlord without re- 
cognition but it is binding between the 
tenant and the purchaser and the latter has 
a subsisting right notwithstanding the ab- 


'■{irU918) 2 P. L. J. 530*42 I. C. 36 ' 

(2) (1916) 1 P.L,J, 257*33 I,C, 937*3 P.L.W.104. 


sence of recognition by the landlord. It may 
be a precarious right dependent largely on? 
the good-will of the tenant but the transac- 
tion affords no ground for ejectment under 
Section 25 of the Bengal Tenancy Act. 

Moreover the case of Dayamoyi v. Anandaff 
Mohan Roy Choudhury (3), upon which the 
respondent relies lays down in clear terms 
that the transfer of the whole or a part of 
the holding is operative against the tenant 
where it is made voluntarily and that where 
the transfer is of a part only of the holding 
the landlord though he has not consented is 
not ordinarily entitled to recover possession 
of the holding unless there had been (a) an 
adandonment within the meaning of Section 
87 of the Bengal Tenancy Act, or (b) a relin- 
quishment of the holding, or (o) a repudia- 
tion of the tenancy. 

The question therefore arises whether the 
tenant can be made to do involuntarily at 
the instance of his creditor that which he can 
do voluntarily. In A gar j an Bibi v. Pananlla 
(4), which was also relied on by j:he respon- 
dent the power of voluntary • transfer was 
said to be the measure of thd power of in- 
voluntary alienation. Exactly the same view 
had been expressed some 30 yeans earlier in 
Dwavha Nath Missev v. Hurrish Chunder (5)^ 
where it was laid down that there was na 
ground for distinguishing a voluntary sale 
from a sale in execution. 

In A gar j an Bihi's case (4) it was however 
held that the purchaser of a portion of a non- 
transferable raiyati jote could not obtain 
joint possession without the landlord’s con- 
sent and that the tenants other than the 
vendor in possession of a portion of the jote 
could question the validity of the transfer. 
The interest of the co-sharers of the jote 
were involved in that case which should not 
be lost sight of. 

Assuming however that DayamayVs casi^ 
(3), is good law in so far as it denies the* 
landlord’s right to question a voluntary 
transfer of a portion of the holding except 
under special circumstances not arising here^ 
it is difficult to see why that which the 
tenant can alienate at his will cannot be the 
subject of a sale in execution of a decree 
against him. But Dayamayi's case (3), fur- 
ther laid down with regard to voluntary 
transfer of the whole or a part of the holding 
that they were valid as against the raiyaf 
only whether the raiyat with knowledge 
fails or omits to have the sale set aside. 

In so deciding the Full Bench was merely 
applying to sales of a whole or a part of the 
holding the principle embodied in Bhiram 

(3) UqIS) 42 Cal, 172= 27 I. C. 61= 20 C. L. J. 52. 

(4) (1910) 37 Cal, 687=6 1.C. 452=12 C. L. J. 169.. 

(5) (1879) 4 Car, 945= 4 C. L. R, 130. 
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AH Sheik Shikandar v. Gopi Kantk Shah (6) 
which was to the effect that an occupancy 
holding was not saleable at the instance of 
the occupancy raiyat or of any creditor of 
his other than his landlord seeking to obtain 
satisfaction of his decree for arrears of rent. 

Bhiram AWs case (6) was decided in 1897 
and for the first time laid down the proposi- 
tion there broadly stated. It excluded the 
case of a landlord seeking to sell in execu- 
tiOxi of a money-decree but up to that time 
there had been no decision to the effect that 
the holding could not be transferred in exe- 
cution where the landlord was a consenting 
party. Indeed from 1834, when the Sudder 
Devvanny Adaulat in the case of Ned Kanth 
Roy V, Kasheenath Ghose (7) issued construc- 
tion No. 890 up to 1897 the power of trans- 
fer with the landlord’s consent appears not 
to have been questioned; Bhiram All's case 
(6) was generally, though not consistently, 
followed by the Calcutta High Court, until 
1920 when the whole question of transfer- 
ability of occupancy holdings was elaborately 
discussed and the authorities from the 
earliest times sfs well as the statutes relating 
to the subject were considered by the Special 
Bench pf the Calcutta High Court in Charts 
dfa Benode Kundu v. Ala Bux (8). 

The view presented on behalf of the tenant 
in that case was that the right of occupancy 
was a personal right or privilege and not an 
interest in land capable of transfer, and that 
the only incidents attaching to the right 
were those conferred oy the Rent Acts of 
1859 and 1869 and the Bengal Tenancy Act 
of 1885 as subsequently amended. It was 
sought to explain the cases where a volun- 
tary transfer of the whole or a part of the 
holding had been upheld as against the 
tenant, of which many instances might be 
cited, as founded on the doctrine of estoppel 
or the rule that the transfer cannot derogate 
frond the grant, and it was argued that in- 
voluntary transfers might be explained on 
the ground of waiver. 

It is difficult however to see how these 
■doctrines could apply so as to validate a 
transfer in a case where, ex^hypothesi^ there 
was nothing that could be transferred. The 
Special Bench consisting of the Acting Ohief 
Justice and 6 other Judges unanimously 
decided that the case of Bhiram AH Skatk 
V. Gopi Kanth Shah (6) was wrongly decided 
and overruled that and subsequent decisions 
based upon it. It further decided that the 
proposition laid down in Dayamayi v. Ananda 


(6) (1897) 24 Cal. 355= 1 C.W.N, 396. 

{7) (1834) S. D. 268. 

<8) A. I. R. 1921 Cal. 15 S.B.»48 Cal. 184. 


Mohan Choudhuvy (3) which related to tho 
transfer of occupancy holdings apart from 
local usage, required modification, and that 
the first proposition there laid down should 
be stated thus: “ The transfer of the whole 
or a part is operative as against the raiyat 
whether it is made voluntarily or involun. 
tarily.” 

This decision by establishing the validity 
as against raiyat of all cases of transfer of a 
whole or a part of the holding recognised the 
test formulated by Jackson, J. in Dwarka 
Nath V. Hurrish ,Chundev (5) in 1879, that 
the measure of the liability to involuntary 
alienation is the power of voluntary aliena- 
tion, and removed all difficulty which might 
arise in the application of Section 6(3 of the 
Civil Procedure Code which renders saleable 
in execution all property of the judgment- 
debtor over which he has a disposing power. 
It further decided that the right of an occu- 
pancy holder is an interest in land and not 
merely a personal right. 

We have been asked by the learned Vakil 
for the respondent to dissent from the views 
expressed by the Special Bench in Chandra 
Benode Kundu's case ( 8 ) and the arguments 
addressed to us have been along the same 
lines as those there advanced. In my opi- 
nion that case correctly expresses the law 
and the contrary view expressed by the 
Court in Sadavi Konwari v. Palknath Rai (2) 
which followed that part of Dayamayi'% 
case (3) which was dissented from by the 
Special Bench should no longer be followed. 

I would answer the point of law above for- 
mulated in the affirmative. The appeal is 
accordingly decreed and the application for 
execution allowed with costs in all Courts 
including the costs of this reference. 

Miscellaneous Appeal No. 3 0/1921. 

This appeal raises nearly the same ques- 
tion but the facts are somewhat different. 
In this case the landlord is the decree-holder 
and his tenant is the judgment-debtor. The 
decree is a money-decree. The landlord 
sought to execute his decree by attachrment 
and sale of his tenant’s occupancy holding. 

It must be conceded in such a case that the 
landlord consents to the transfer. The 
Munsiff and the District Judge dismissed 
the application for execution being bound 
by the decision of this Court in Macphersm 
v. Debibhusan Lai (1), 

In view of the recent decision of the 
Special Bench of the Calcutta High 
Court in Chandra Benode Kundu v. Ala 
Bux (8) the case was referred on appeal to 
this Court for decision by a Full Bench. 
The question for determination is whether 
a landlord who has Sued his tenant and ob- 
tained against him a money-decree can in 
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execution thereof sell the non-transferable 
occupancy holding of his tenant without the 
iatter’s consent. 

This question is precisely that which arose 
for determination in Chandra Benode Kundu's 
case (8^ and with which I have already ex- 
pressea my concurrence in the above judg- 
ment. I would therefore answer the ques- 
tion in the affirmative and hold that Maepher- 
son V. Debihhusan Lai (1) was wrongly deci- 
ded. The appeal should be decreed and the 
application for execution allowed with costs 
in all the lower Courts including the costs 
of the appeal to the High Court but not of 
this reference in which the parties did not 
appear. 

A p peals allowed, ' 
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Das and Adami, JJ, 

DeH Lai Sah and others — Appellants 

V. 

Hand Kishore Gir and others-^Respondenis. 

Appeal No. 39 of 1919 decided on 9th 

i anuary, 1922, from an order oftheS. J., 
luzaffarpur. 

(a) Hindu Law — Debts — Liability — Antece- 
dent debts and debts contracted for necessity are 
binding on the family. 

Where five mortgage bonds were executed by 
the Karta of a joint Hindu family and by two of his 
sons, of these bonds four being for antecedent debts 
of the Karta of the family reasonably binding on the 
family and one bond being for family necessity, 
viz., the marriage expenses of the son and daughter 
of the Karta of the family. 

Held: that all the five mortgage debts were binding 
on the joint family property. [P. 22, C. 1.] 

(b) Hindu Law— Marriage of co-parcener— Ex- 
penses — Bind joint family. 

Marriage is obligatory on Hindus and the debts 
reasonably incurred for the marriages of a twice-born 
Hindu male are binding on the joint family proper- 
ties. 37 Mad. 273 F. B.; 32 All 575 ; 32 Bom. 81 fol- 
lowed. [P- 23, C. 2.] 

Jdyaswal and Janak Kishore — tor Appel- 
lants. 

A, B, Mukerjee, Jhatind Sinha — for Res- 
pondents. 

Da«» J« * — This was a suit by the appellants 
to enforce five mortgage bonds executed by 
Bholanath, the karta of the joint family and 
by Nandkishore and Bir Gir his sons. One 
of these bonds, namely, the bond, dated the 
10th August, 1904, was executed only by 
Bholanath, but it appears from the subse- 
quent bond, dated the 6th April, 1906, that 
Nandkishore and Bir Gir accepted the 
bond of the 10th August, 1904, as binding on 
them. 


The learned Subordinate Judge found that 
the consideration money was advanced by 
the mortgagees to the mortgagors. But, 
taking the view that there was no legal 
necessity in respect of the advances made by 
the plaintiffs to the defendants, he has given 
a mortgage-decree to the plaintiffs to the 
extent of the shares of Bholanath, Nand- 
kishore and Bir Gir in the properties ; he has 
dismissed the suit as against those membelrs 
of the family who were not parties to 
the mortgage bonds. 

On the tacts, as found by the learned 
Subordinate Judge, the decree was far too 
favourable to the plaintiffs. He found that 
there was no legal necessity in respect of the 
bonds, and yet he gave the plaintiffs a mort- 
gage-decree to the extent of the shares of the 
executants of the mortgage bonds in the pro- 
perties. Apparently the learned Subordinate 
Judge was not aware of the celebrated deci- 
sion of the J udicial Committee in the case of 
Sahu Ram Chandra v. Bhup Singh (1). 

That case establishes the pr»position that 
where a mortgage is granted ^by one co-par- 
cener on his own account over the joint 
family properties, it is invalid. The estate 
is wholly unaffected by it ancf it 'entirely 
stands free of it. But it has been urged on 
behalf of the plaintiffs-appellants that the 
decision of the learned Subordinate Judge 
on the question of legal necessity is erro- 
neous, Mr. Jayaswal indeed argues that most 
of these bonds are binding upon the entire 
joint family on fhe doctrine of antecedent 
debt which was recognised and affirmed by 
the Judicial Committee in the case to which 
I have already referred. 

It is necessary therefore to consider the 
evidence which has been adduced by the 
plaintiffs in regard to the different bonds 
which were executed in their favour. 

The first of these bonds is dated the 
August, 1902. That was a bond for Rs. 7,900 
and was executed by Bholanath, Nand- 
kishore and Bir Gir. The document recites 
that Rs. 7,600 was due by the executants to 
Gopal Sahu and Motilal Sahu on previous 
registered bonds dated the 13th December 
1893, 24th May, 1896, 28th June, 1898 and, 
unregistered bonds, dated the 25th March^ 
1898 and 22nd September, 1897. 

All these bonds have been produced in the 
case and Mr. Abani Bhusan Mukerjee does 
not dispute that money was in fact due to 
Gopal Sahu and Motilal Sahu on the foot 
of the bonds. If that be so there was 

(1) (1917) 39 All. 437=391. C. 280*44 I.A. 126 
(P. C.). 
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clearly a debt due by Bholanath to Gopal 
Sahu and Motilal Sahu on the date of the 
execution of the bond Exhibit 1. In my 
opinion Rs. 7,600 was clearly an antecedent 
debt and was binding upon the family. 

The bond further recites that Rs. 300 was 
paid in cash to the executants for household 
expenses. The evidence establishes that 
enquiry was made on behalf of the plaintiffs 
as to the necessity for this sum of money and 
that upon enquiry it was found that the 
necessity was a real necessity. There is no 
reason to doubt that Rs. 300 was in fact re- 
quired by the executants for household ex- 
penses. In my opinion the bond, dated the 
1st August, 1902 is binding upon the entire 
joint family. 

I now come to the bond, dated the 25th 
September, 1902, Exhibit 2. This bond 
was again executed by Bholanath, Nand- 
kishore and Bir Gir. The bond recites that 
the money was required in order to pay off 
Gopal Sahu and Motilal Sahu. There is no 
dispute that money was in fact due to Gopal 
Sahu and Motilal Sahu on the date of the 
execution of this bond. 

If that be so, then Rs. 983 out of Rs. 989 
which was borrowed on the 25th September 
1902 constituted an antecedent debt. So far 
as Rs. 6 is concerned it is a very small sum 
of money and may be left out of account. In 
my opinion the bond, dated the 25th Septem- 
ber, 1902 is binding upon the joint family. 

Now the third bond is dated the 10th 
August 1904 and has been marked Exhibit 3 
in the case. This bond was executed by 
Bholanath alone ; the bond recites that 
Rs. 859-1-3 was due to the plaintiffs on the 
foot of three simple bonds which had been 
executed by Bholanath in favour of the 
plaintiffs. These three simple bonds are 
dated the Aghan 1311, 28th Sawaii 1311, and 
15fh Jeth 1311 respectively. 

All these documents have been produced 
in the case and the sum of Rs. 859-1 3 un- 
doubtedly constituted an antecedent debt. 
As regards the balance the evidence is that 
Rs. 282 was required to buy a plough, bul- 
lock and other accessories for agricultural 
purposes. The evidence as to the enquiry 
conducted by the plaintiffs in my opinion is 
sufficient to establish the debt as against the 
joint family. 

The fourth bond is dated the 6th April, 
1906 and has been marked as Exhibit 4 in 
the case. This bond was executed by Bho- 
lanath, Nandkishore and Bir Gir. The 
document recites that Rs. 925 was necessary 
for the marriage expenses of a son and a 
daughter of Bholanath Gir. The evidence 
on this point establishes i]^dX one Shewjas 


Singh on behalf of the plaintiffs went to the 
defendant’s house to make an enquiry and 
he found that the money was required for 
certain marriage ceremonies in the family. 
Shewjas Singh has given evidence in the 
case and he says that he enquired from seve* 
ral people in the village about the necessity. 

The money was borrowed for marriage of 
one of the defendants and his sister. This 
evidence receives strong corroboration from 
the evidence of Mahabir Puri who was exa- 
mined on behalf of the defendants. He says 
that the barat came from Bhavanpur 12 
years ago and that Bhola’s daughter was 
married there. Now this witness was giving 
evidence in 1918, This supports the case of 
the plaintiffs that there was a marriage in 
the family of the defendants in 1906. 

The learned Subordinate Judge apparent- 
ly does not disbelieve the case of the plaint- 
iffs that Rs. 925 was required for the marri- 
age expenses in family, but he has come to 
the conclusion that marriage being a luxury 
and not a necessity, the debt did not bind the 
jointfamily properties. Now the authorities 
on this point are all one way. It is quite 
true that some of the earlier decisions in the 
Madras High Court took the view that the 
marriage of any of the sons by the father is 
not according to Hindu Law a family pur- 
pose because there is no moral or religious 
obligation on either the father or the co- 
parcener to bring about the marriage, see the 
case of Govindarazulu Narasumham v. Devara^ 
hhotla V cnkatanara say y a (2). 

But this case has been overruled by a Full 
Bench decision of the Madras High Court 
in G, Gopalahhxvishiam Razu v. S. Vtnhata- 
narasa Razu (3). In that case the Madras High 
Court held that marriage is obligatory on 
Hindus who do not desire to adopt the life 
of a perpetual Brahmachari or of a Sanyasi 
and debts reasonably incurred for the marri 
age of a twice-born Hindu male are binding 
on the joint family properties. 

The same view has been adopted both in 
Bombay and in Allahabad, see the case of 
Bhagiyathi V. Johku Ram Upadhaia{i)^ and 
Sttndarabai Javaji Dagdu Pardeshi v. Shiv^ 
narayana Ridkarna (5). The decision of the 
Bombay High Court is a very careful one and 
was arrived at on a critical study of the texts 
on the subject. I am of opinion that the 
view of the learned Subordinate Judge 


(2) (1904) 27 Mod. 206. 

(3) (1914) 37 Mad. 273=17 I. C. 308=23 M. L. J. 

288. 

(4) (1910) 32 All. 575=6 I. C. 465=7 A. L. J. 667. 

(5) 1908) 32 Bom. fil«9 Bom, L. R. 1366. 
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is entirely, erri^ueous and ought to be over- 
ruled* 

It follows therefore that the bond dated 
the 6th April, 1906 is binding upon the joint 
family properties. 

The last bond is dated the 7th April, 1906 
and was executed by Bholaiiath, Nand 
Kishore and Bir Gir. The document 
recites that the money was necessary in 
order to enable them to pay off prior debts 
incurred by Bholanath to certain other 
creditors. There was therefore antecedent 
debt binding on Bholanath on the 7th April, 
1906. This bond accordingly binds the joint 
family properties. 

I must allow the appeal, modify the 
decree passed by the learned Subordinate 
Judge and give the plaintiffs a mortgage- 
decree in terms of the prayers in the plaint. 
The period of redemption, three months from 
the date of this judgment. The plaintiffs are 
entitled to their costs in this Court as well 
as in the Court below. 

Appeal allowed. 
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JwALA Prasad and Adami, JJ. 

Nirod Chandra Roy — Plaintiff- Appellant 

V. 

Kirtya Nanda Singh and others — Defen- 
dants- Respondents. 

S. A. No. 749 of 1920, decided on 20th 
February, 1922. 

(a) Contract Act^ S. 7 — Acccptanos must be un- 
qualified — Proposal referred does not hold good 
thereafter. 

To convert a proposal into a promise, the accept- 
ance must be unqualified and without condition. 
When once a proposal is practically refused it does 
not hold good and no acceptance after the refusal 
could convert the proposal into a promise so as to 
create a contract. [P. 26, C. 2, P. 27. C. 1.] 

(b) Master and Servant — Reasonable notice — 
What is — Must be found from circumstances of 
each case. 

The f ule of one month’s notice which applies to 
menials, will not apply to the case of a school master . 
The rule as to yearly hiring extends to domestic and 
other servants such as clerks and others, but it is not 
an inflexible rule and each case must be considered 
by itself, and in each case it must be decided what 
notice would be reasonable. (1858) (8 Exhibit 151) 
distinguished (44 Cal. 917) followed. 

[P. 27, C. 1.] 

(c) Master and Servant — Dismissal from service 
•^Dereliction of duty is a good ground for dis missal. 

Where a schoolmaster committed dereliction of 
duty and failed to obey a reasonable direction of the 
Managing Committee of the school. 

Held that the dismissal of the schoolmaster from 
service was justified, [P. 28, C. !•] 

Imam^ S. P. N, C. Sinha and S. P. 
Roy — for Appellant. 


C. C, Das and S. AT. Palit — for Respon- 
dents. 

Adami) J- • — The plaintiff in the suit 
giving rise to this second appeal, sought for 
damages for wrongful dismissal against the 
Managing Committee of the Tej Narain 
Jubilee College, Bhagalpur. 

It appears that the plaintiff-appellant was 
appointed Professor of History at the 
College on a salary of Rs. 100 per mensein 
in July, 1908, but, beyond the mere appoint- 
ment on that salary no agreement was drawn 
up as to the term of the appointment or as 
to the conditions on which it was made. In 
1909, having been offered a Professorship at 
St. Columba’s College, Hazaribaugh, the 
plaintiff resigned but subsequently withdrew 
his resignation, and therefore drew §alary 
at the increased rate of Rs. 120 per mensem. 
Meanwhile he was studying law and in July 
1912 passed the B. L. examination and 
obtained the B. L. diploma in March 1913. 

At the end of that year he was enrolled as 
alPleader and obtained the permission of the 
High Court, Calcutta, to work as a Profes- 
sor at the College while practising as a 
Pleader. He did not at the same time take 
the permission of the Managing JCommittee 
to practise as a Pleader while holding the 
appointment of Professor of History, On 
the 6th April 1914 he obtained his license to 
practise, and from the 8th of April began to 
attend the Courts at Bhagalpur. 

In November 1913 the Director of Public 
Instruction informed the Managing Com- 
mittee of the College that it was the inten- 
tion of Government to make a grant of 
Rs. 1,000 per mensem to the College on con- 
dition that an adequate staff of teachers was 
maintained and those teachers were paid 
salaries not less than certain minima to be 
approved by the Government, and requested 
the Committee if they accepted the condi- 
tions to submit their scheme. In conneclioif 
with this matter the Principal of the College 
in his letter, dated 13th September, 1913 
(Exhibit 8 ) suggested that the salary of the 
Professor of History should be raised from 
Rs, 120 to Rs. 150 and noted “Professor 
Ray*’ (the plaintiff) “ is leaving thednstitu- 
tion shortly but a Professor will have to be 
appointed in his place *’ and again “ Profes- 
sor N. C, Roy : — has passed his B. L. and 
applied for license to join the Bar, will do 
so within a month or two.” 

In his letter, dated the 22nd December, 
1913, the Director of Public Instruction com- 
municated sanction to the payment of a 
grant of Rs. 1,000 per mensem to the College 
for one year with effect from June 1st, 1913, 
on condition among others, that a Pr(^essor 
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of History should be maintained on a salary 
of Rs. 150. At the end of May, 1914, the 
Managing Committee accepted the offer and 
in pursuance of the new system of graded 
salaries, submitted to the Director of Public 
Instruction a list allowing increments with 
effect from June, 1913 to some of the Profes- 
sors and with effect from January, 1914, to 
others, but allowing nothing to the plaintiff. 

'The reason for this attitude of the Mana* 
ging Committee seems to have been that the 
Member had come to know of the plaintiff’s 
intention to leave the college and join the 
legal profession, and also that the Committee 
had discovered that the plaintiff had been 
attending Court as a pleader without 
obtaining their permission. 

A meeting of the Committee was held on 
the 3 1st May, 1914, and in pursuance of ins- 
tructions the Secretary wrote to the plaintiff 
on June, 2nd: — 

** It has come to the knowledge of the 
Managing Committee that you have taken 
out license ancj joined the local Bar. This 
if true would naturally stand in the way of 
your throwing your whole heart into the 
work df Cbllege which if not done with 
earnestness and whole-hearted devotion is 
baund to be ill-done. 

*^The Committee under the circumstances 
feel constrained to demand that you will 
either be pleased to have your license can- 
celled and give the Committee an undertak- 
ing that you'will serve the Institution devot- 
ing your whole time to it for at least two 
academical years or resign your post at the 
College.” 

In reply the plaintiff wrote on the 13th 
June, 1914, that he agreed to give an under- 
taking “ to stick to the College for a further 
_gnd. longer period,^’ but that, as in order to 
qualify himself for enrolment as a High 
Court Vakil he would have to practise in the 
mofussil Courts for four years, he requested 
that a cancellation of his license should not 
be insisted on. He stated that he had al- 
ready renewed his license for 1914, and was 
doubtful whether he could have it cancelled, 
while with regard to 1915, it would be 
optional with him to renew the license or 
not, but he was afraid that such renewal 
would be necessary in order to complete the 
four years’ practice. 

He then proceeded to insist that he should 
te allowed salary at the rate of Rs. 150 per 
mensem with retrospective effect from June, 
1913, and that the Syndicate of the Calcutta 
University might be consulted on the ques- 


tion whether he should be allowed to practise 
as a pleader while holding the Professor- 
ship. 

There was no further meeting of the 
Managing Committee till the 13th Septem- 
ber 1914, and on that date the plaintiff hand- 
ed to the Secretary a letter to be placed be- 
fore the Committee. In that letter he stated* 
“As desired by you. I undertake to serve the 
Institution devoting my whole time to it for 
two academical years. You have, however, 
desired me to cancel my pleader’s license but 
this, I regret to point out, is not possible for 
me to do as there is no provision in the High 
Court rules for cancellation of a license 
already issued. 

I may, however, fulfil your desire by not 
practising as a pleader till the end of Decem- 
ber next and then by not renewing my 
license for the ensuing year.” Fle then again 
asked that increment of salary might be 
granted with effect from June, 1913, and that 
the advantage of any new grade system 
which might be introduced should be extend- 
ed to him. 

After considering this letter and the letter 
of the 14th June, the Committee passed the 
following Resolution. 

“Resolved that the application of Baba 
Nirod Chandra Ray be rejected and that he 
be asked forthwith to resign his post, failing 
which his services will be dispensed with 
effect from the 1st October, 1914.” 

The plaintiff was thus given fifteen days 
notice before dismissal, and was dismissed 
as from the 1st October, receiving Salary up 
to that date. He moved the syndicate and 
Senate of the Calcutta University, but, after 
some inquiry and a motion in the Senate it 
was decided to take no action. Similarly the 
Director of Public Instruction though mov- 
ed, abstained from interference in the matter 
of the refusal to grant increment of salary 
to the plaintiff with retrospective effect. 

The plaintiff then instituted the present 
suit on 31st October, 1917, asserting that the 
letter of the 2nd June, 1414, had contained a 
proposal by the Committee that he should 
serve them for two academical years and 
that, as he had accepted that proposal in his 
letter of September 13th, a contract had 
been entered into which had been broken by 
his wrongful dismissal on the 1st Octo- 
ber, 1914. 

He claimed salary from October, 1914, 
till May, 1915, at the rate of Rs. 16() 
per mensem and at the rate of 
ks. 170 per mensem for the month of June, 
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1915, in all Rs. 1450. He also claimed back plaintiff from the benefit of increment of 


increment at the rate of Rs. 30 per mensem 
from June 1913, at Rs. 40 from June to 
September 1914, in all Rs. 520, and damages 
for travelling expenses assessed at Rs. 300. 
His total claim amounted to Rs. 2,270, or 
if he were found entitled only to salary 
up to the end of the session, having been 
dismissed in the middle of it, to 
Rs. 2,100. 

Both of the lower Courts have agreed in 
dismissing the plaintiff’s suit. The learned 
Munsif in a clear and well considered judg- 
ment found that the proposal contained in 
the Secretary's letter of June 2nd, 1914, 
was not accepted by the plaintiff in his 
letters either of the 14th June or the 13th 
September as to effect any contract between 
the parties, as there was no unqualified 
acceptance nor was there an acceptance 
within a reasonable time. 

He held that the Committee were justified 
in objecting to the plaintiff’s conduct as 
being prejudicial to the interests of the Col- 
lege, and that the plaintiff took no heed of the 
warning but continued to practise in spite of 
the objection which fact might have given 
the Committee a right to dismiss him sum- 
marily, but he was given a fortnight’s notice. 
He decided that the plaintiff was not wrong- 
fully dismissed. 

With regard to the sufficiency of the 
fifteen days notice, after discussing the 
evidence to show that notice of fifteen days 
or at most a month is customary in the 
College, he pointed out that the plaintiff 
really had notice on the 3rd June that he 
would be called on to resign, and therefore 
it could not be held that sufficient notice 
was not given. 

As to the increments of salary claimed, 
the learned Munsif pointed out that the 
plaintiffs name had been expressly excluded 
from the list sent to the Director of Public 
Instruction, and no amount was officially 
sanctioned for the plaintiff, nor was any trust 
created by the Government in favour of any 
of the Professors. He found the claim to 
be unsustainable. 

On appeal the learned District Judge 
agreed with the Munsif and held that the 
plaintiff was guilty of a dereliction of duty 
which exposed him to summary dismissal, 
and that in any case one month’s notice 
would have been ample. As to the in- 
crements, the District Judge found that 
the grant was made for the benefit of the 
College and not for that of a Professor 
who was known to be intending to leave 
his post, and that the recommendation of 
the Committee as to the exclusion of the 


salary was not dissented from by the Direc- 
tor of Public Instruction. He dismissed the 
appeal. 

The learned Counsel for the appellant has 
argued that the notice given to his client 
was insufficient, and that there not having 
been any period fixed at the time of the 
appointment, it must be held that there was 
a yearly hiring, and therefore the appellant 
was entitled to claim salary up to the expiry 
of the year during which he was dismissed. 
He contended that the appellant ought to 
be paid the equivalent of his salary up to 
June 1915, or if not that, up to the end of the 
current session, that is to say, up to May 
1915. 

His contention in the first place is that 
by the letter of June 2nd, 1914, the Com- 
mittee made a proposal to the appellant that 
he should serve the College for two aca- 
demical years and that the appellant by his 
letters of the 14th June and the 13th Sep- 
tember agreed to serve for tw© years and 
thus, though at the time of hi^ first appoint- 
ment no agreement was made as to its term^ 
a new contract was effected by the plaintiff’s 
letters of acceptance. 

We need, I think, only look at the contents 
of the letters to see that the contention 
cannot be sustained. The Committee asked 
the appellant either both to have his license 
cancelled and to undertake to serve for two 
years or to resign. The plaintiff replied 
that he agreed to serve for two years, but 
was not ready either to cease practice or 
to have his license cancelled. He also in- 
sisted on an increment of his salary with 
retrospective effect. This was no accept- 
ance of the proposal ; to convert a proposal 
into a promise the acceptance must be 
unqualified and without conditions. By his 
conduct too the appellant showed that h^ 
did not accept the proposal for he continued 
to attend the Courts. 

Again by his letter of the 13th September^ 
the appellant, though undertaking to serve 
the College for two academical years, and 
suggesting that he might carry out the 
Committee’s desire by not practising as a 
pleader till the end of December and there- 
after not renewing his license, refused to get 
his license cancelled and furthermore again 
asked for increment. Besides the fact that 
the letter contained no unqualified accept- 
ance, the reply was made unreasonably 
late, and after the practical refusal of the 
14th June, 

After that refusal the proposal 
cannot be }ield to have good, and 
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after it no acceptance could convert the pro- 
posal into a promise so as to create a con- 
tract. In support of this proposition I 
need only refer to the case of Hyde v. 
Wrench (1). It is clear then that no new con- 
tract was effected between the appellant and 
the Committee for the former’s service for 
the period of two years. 

In case the first contention failed the 
learned Counsel fell back upon the general 
law that where no term is expressed a hiring 
will be held to be a yearly hiring and argued 
that the appellant would be entitled to be 
paid up to the end of the year in which he 
was dismissed. He has referred us to vari- 
ous works on the law of Master and Ser- 
vant. It is quite obvious that the rule of one 
month’s notice which applies to menials, 
will not apply to the case of a school- 
master. 

The rule I have mentioned as to yearly 
hiring extends to domestic anJ other ser- 
vants such as clerks and others, but it is not 
an inflexible rule and, as has been pointed 
out in MacDonnel’s ‘^Master and Servant/* 
page 1 36, eacli case must be considered by 
itself, and in each case it must be decided 
what notice would be reasonable. 

In my opinion, in the case of a school- 
master, especially when he was intending 
to leave his profession and join another, 
a notice of three months would ' be reason- 
able and this period was held to be reason- 
'able in the case of Governors and School- 
imistresses in Todd v. Kerrick (2). 

In the alternative the learned Counsel 
argued that the plaintiff-appellant was en- 
titled to receive pay to the end of the session, 
that is to say, till May. He relied on a 
Resolution of the Syndicate of the University 
of Calcutta, dated the 2lst January 1911 to 
the following effect : — 

V In every case that the services of a tea- 
cher or a professor are dispensed with for 
reasons other than his incompetence or 
dereliction of duty his pay for the full 
period of twelve months must be paid to 
him,” and urged that this was binding on 
the Committee. ‘ It is unnecessary to discuss 
how far this resolution bound the committee; 
it will be sufficient to refer to my decision 
later in this judgment that the real reason 
for the dismissal of the plaintiff was a 
dereliction of duty, and so the resolution 
does not effect the circumstances of this 
case. 

The learned counsel also relied on the 

(1) (1840) 4 Jur. 1106*: 3 Beave. 334=49 E. R. 132. 

(2) (1852) 22 L. J. Ex. 1=155 E. R. 1298 = 8 Ex 

151. 


case of Wittenhaker v. /. C.iGalstaun (3). 
In that case the plaintiff had been appointed 
Master at the Armenian College, Calcutta, 
for a term of three years in 1912, $ind 
on 26-7-1916, while he was still teaching 
after the expiry of his three year’s term, 
received a notice that his services would 
be dispensed with on August 1st, and he 
was offered and received one month’s 
salary. 

It appears that his dismissal was not due 
to any misconduct, or dereliction of duty on 
his part. In the suit which he subsequently 
instituted the Principal of the City College 
deposed that it was the custom in the City 
College and the Schools which he knew, that 
the teachers or Governing Body were en- 
titled to terminate an engagement by giving 
notice to terminate it with the existing ses- 
sion. Greaves, J. after considering what the 
plaintiff’s position was after the expiry of 
the three years for which he was appointed, 
stated that he was inclined to think that 
after the three years the plaintiff’s employ- 
ment must be considered to continue as a 
yearly employment which would terminate 
with the end of the school year or session. 
He held however that the plaintiff was en- 
titled to a reasonable notice and that a notice 
of three months would be reasonable. 

That case can be distinguished from the 
present one in that the dismissal was not 
for any misconduct, dereliction of duty 
or fault of the plaintiff, and in the Arme- 
nian College the academical year is divided 
into three terms, while in the case of the 
Tej Narain Jubilee College there are not 
terms. 

Whatever may have been deposed to be 
the custom in Calcutta Schools and Colleges 
in that case cannot affect this case, in which 
the evidence, including that of the plaintilF 
himself would seem to show that a notice of 
one month or even fifteen days had ordi- 
narily been held to be sufficient. However, 
the learned Judge in Wittenhaker v. Gahtann 
(3) held, as 1 hold in this case, that a*notice 
of three months would be reasonable and he 
considered three months to be about equi- 
valent to a term. 

In the present case the appellant was 
asked to cancel his license or resign by the 
letter of June 2nd 1914. This was practically 
a notice to him given four months before 
his actual dismissal, and thus I consider 
that he could not complain that he had no 
sufficient notice. He had full time to look 
for another appointment if he wanted one. 

The letter of J one 2nd too, informed him 
plainly that the committee did not approve 

(3) (19J7) 44 Cal. 917=43 I.C. 11. 
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of his practising as a pleader, it was vir- 
t daily a direction to him to cease practice, 
and he was informed that the Committee held 
that the practice was detrimental to the in- 
terests of the College. 

In spite of this the appellant continued to 
practice and paid no attention to the warn- 
ing given to him. It is quite plain that the 
appellant’s practice in Court must be detri- 
mental to the interests of the College to 
which the appellant was required to give his 
whole attention. The direction, therefore, 
contained in the Secretary’s letter was a 
reasonable one, and the appellant wilfully 
paid no notice to it. 

I am of opinion in agreement with the 
lower Court, that there was dereliction of 
duty on the part of the appellant and disobe- 
dience to a lawful and reasonable direction 
of the Committee which would have justified 
his summary dismissal, 

I see no reason to differ from the findings 
of the lower Court and would dismiss the 
appeal. Having regard to all the circums- 
tances of the case I am of opinion that each 
party should bear its own costs through- 
out. 

Appeal dismissed. 

A. I. R. 1922 Patna 28. 

Adami and Bucknill, JJ. 

Rajanath Singh and oihevs — Defendants- 
Appellants 

V. 

Wahid Khan and others — Plain tiffs- Respon- 
dents. 

vS. A. No. 45S of 1919, decided on 13th 
July, 1921. 

(a) Chota Nagpur Tenancy Act (VI B of J90SJ, 
Ss. 20 and 39 — Thiccadar — Cannot acquire occu- 
pancy right in the land held under a thicca. 

A r/jjccai/ijr cannot acquire occupancy ornon- 
occupancy right in the land that he cultivated as a 
thiccadar ^ under the sections [P. 28, C. 2.] 

(b) Chota Nagpur Tenancy Act, Ss. 84 (3), 732 — 
Record-of- Rights not conclusive proof of tenancy 
rights. 

Section 132 applies only to Khunt-kati lands and 
under Section 84 (3) a record-of-rights is not a con- 
clusive proof of any tenancy right. fP. 28, C, 2 ] 

(c) C. P. C. O. 41, R. 27 — Record-of rights pub- 
lished after decision of lower Court-Should not 
be admitted — Practice — Subsequent events. 

An Appellate Court will not consider the record-of 
-rights published after the institution and decision of 
the case. [P. 28, C. 2], 

Gangadhar Das and Panchanan Banerjt — ^for 
Appellants. 

Atul Krishna for Respondents. 

Adami» J. • — The facts which are neces- 
sary for the purpose of the decision of this 


second appeal are, that the plaintiffs auu 
defendants were co-sharer landlords in 
village Loharpara, and in the year 1912 
there was a partition whereby they received 
separate takhtas, the lands in dispute are in 
the plaintiffs’ taJihta^ but the defendants claim 
to have a raiyati right in them and refuse to 
give up possession. 

In 1881 the defendants, who, it is found, 
had before that no connection with the lands, 
obtained a thicca lease from the proprie’lors 
for the period of nine years. In 1893 when 
the thicca ceased, they obtained a proprie- 
tary share in the village, and later on in 
1898 the plaintiffs also obtained a proprie- 
tary share. The lower appellate Court has 
found that prior to their thicca the defendants 
had no connection with the lands. 

It has looked into the evidence before the 
Court regarding the question whether the 
defendants cultivated the land as raiyats^ojidi 
has found that they did not do so, but culti- 
vated it as inalih. On these findings of fact, 
it seems quite clear that the defendants-ap- 
pellants are concluded from succeeding in 
this appeal. ^ 

It has been argued before us that if in fact 
the defendants cultivated these lapds during 
their thicca and while they were proprietors 
previous to 1912, they held a raiyati interest 
even though it was only a non-occupancy 
right. It is clear, I think, from the 
provisions of Ss. 20 and 39 of the Chota 
Nagpur Tenancy Act that on the findings 
this contention cannot prevail. 

It is also contended that this Court should 
call for the record-of-rights and find out 
how the lands are recorded therein. The 
record-of-rights was finally published after 
the Munsiff had given his decision in the 
suit, but before this appeal came on for hear- 
ing before the lower appellate Court, the 
plaintiffs asked that it should be produced, 
but the lower appellate Court found that iU 
was unnecessary to bring it into evidence at 
that stage. 

I see no reason why under the circumst- 
ances this Court should be required to decide 
the case according to the entry, whatever it 
is, in the record-of-rights, considering that 
the suit was instituted and the decision given 
by the Munsiff before the final publication. 

An attempt has been made to show that 
the entry in the record-of-rights is conclusive 
under the Chota Nagpur Tenancy Act, but 
the provisions of S. l32 relate only to 
khuntkati lands and in the present suit 
the provision, of S. 84, sub-S. (3) 
would apply. Under the circumstances I 
cannot find any reason for differing from 
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the findings of the learned J udicial Commis- 
sioner as they are findings of fact and would 
dismiss the appeal with costs. 

Bucknill J> : — I agree. 

A p peal dism issed. 

A- h R* 1922 Patna 29. 

Jwala Prasad and Adami, JJ. 

•Bisseswar SaAw-Judgment-debtor-Applt. 

V. 

Md. Zainal i?a/iW««-Decrce-holder-Res- 
pondent. 

A. No. 88 of 1920, decided on 26th April, 
1921, from an order of the J. C., Chota 
Nagpur, dated 1st March, 1920. 

(a) Cnota Nagpur Tenancy Act (VI B. C. of 
1908). Ss. 215 fi), 178 (3) and 224— Order extend^ 
ing time under S. 178 (3) — Appeal lies to Judicial 
Commissioner. 

In a suit under Section 139, Clauses (3) and (4) for 
arrears of rent and ejectment a decree was passed by 
the S. D. O. in the terms of Section 178. After the 
decree was full^ executed the S. D. O extended the 
time for payment under Section 178 (3). On the ques- 
tion, whether an appeal lay to the Judicial Commis- 
sioner : 

Heldt that the order was one coming under Sec- 
tion 215 <3) and that, consequently the appeal from 
an order, such as was passed in the present case, lay 
to the Judicial Commissioner under Section 224. 
(1912) 16C.L.J. 520 distinguished. [P. 30, C. 1.] 

(b) Chota Nagpur Tenancy Act S. 17S (3 ) — 
Ejectment executed — Time cannot be extended 
thereafter. 

The Power vested in the S. D. O. under Section 
178 (3) is not exercisable after the decree for eject- 
ment has been fully executed. [P. 30, C. 1 ] 

Atul Krisna Ray— for Appellant. 

Sushil Madhub Mullick a.nd Tvihhuwan Nath 
Sdhay — for Respondent. 

Jwala Prasadf J. This is an appeal 
against the decision of Ihe Judicial Coramis* 
sioner of Ranchi, dated the 1st of March, 
1920, upsetting that of the Sub-divisional 
(3fi5i:er of Chatra, dated the 24th September, 
1919. 

The respondents obtained a decree for ar- 
rears of rent, v;ith a conditional order of 
ejectment if the decretal amount was not 
paid up within a month. The judgment was 
passed on the i5th of January, 1919, andjthe 
decree was drawn up on the 14th of Febru- 
ary, stating in terms of Section 178 (2) of the 
Chota Nagpur Tenancy Act, that if the 
amount of the decree with interest and costs 
be paid ihto Court within 30 days from the 
decree, the decree shall not be executed. 
Thirty days expired without any payment, 
and an order for ejectment was issued on the 
31st of March 1919 and possession of the land 
was delivered to the decree-holders on the 
8th of April, 1919. 


On the 9th of May, the judgment-debtor 
put in an application before the Sub-divi- 
sional Officer asking that the ejectment order 
be cancelled and the decretal amount be ac- 
cepted. In that application he stated that he 
was not aware of the decree, and also prayed 
for an extension of time under Clause (3) of 
Section 178 of the Act. The question as to 
whether the judgment-dehtor appellant knew 
of the decree passed against him or not was 
left undetermined by the Sub-divisional 
Officer, because it was admitted by the judg... 
ment-debtor that the Sub-divisional Officer 
had no authority to cancel his order under 
Section 173 (2). He, however, granted the 
second prayer for the extension of the period 
specified in the decree for payment of the 
decretal amount, and directed that the judg- 
ment-debtor was entitled to pay the amount 
up to the 27th of September, 1919. 

On appeal the Judicial Commissioner held 
that the decree having been fully executed 
and possession delivered to the decree-hold- 
ers, long before the application was made by 
the judgment debtor for the extension of 
time, the Sub-divisional Officer had no juris- 
diction to extend the time under Clause (3) 
of Section 178. He accordingly reversed 
the order of the Sub-divisional Officer, dated 
the 24th September, 1919, and restored his 
previous order delivering the property to the 
decree-holders. Against this order the judg- 
ment-debtor has come to this Court in a 
miscellaneous appeal. 

It is contended that the appeal to the 
Judicial Commissioner was incompetent, in- 
asmuch as the order of the Sub-divisional 
Officer, dated the 24th of September, was not 
an order relating to the execution of the de- 
cree and consequently no appeal lay to the 
Judicial Commissioner. His contention was 
that if there was any appeal it lay to the 
Commissioner, inasmuch as the Sub-divi- 
sional 'Officer was exercising the powers of a 
Deputy Commissioner. 

Reliance for this contention, has been 
placed upon the case of Suvnnaman S%kgh v. 
Sham Charan Ohdar (1). In that case the- 
extension of time under Clause (3) of Section 
178 was allowed during the pendency of the 
execution proceedings. Here, the execution 
proceedings had already terminated so far 
back as the 8th of April, 1919, when pos- 
session of the property was delivered 
to the decree-holders. That authority 
has, therefore, no application to the 
present case. On the other hand, the 

(1) (1912) 16 C. L. J. 520-15 I. C, 689* 
16 C. W. N. 1000. 
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orders uilder piauses (2) and (3) of Section 
178 relate to the execution of the decree, for, 
within the time fixed under the former 
clause and within the time extended under 
the latter clause the decree cannot be exe- 
cuted. 

In other words, the effect of the orders 
under those clauses is to defer the execution 
of the decree, and it is only on default in 
payment of the decretal amount within the 
time limited by those clauses, that the right 
to execute the decree accrued. Therefore, 
in substance and on principle, the order 
under Section 178 relates to execution of the 
decree. Such an order evidently comes 
under Section 215, Clause (3) of the Act and 
an appeal from that order would lie to the 
Court to which the decree was appealable. 
Under Section 224, the appeal from the judg- 
ment of the Sub-Divisional Officer, who was 
Deputy Commissioner, in a case under Sec- 
tion 139, lies to the Judicial Commissioner. 
The present suit for arrears of rent and for 
ejecting the defendant was brought under 
Clauses (3) and (4) of Section 139. 

Consequently the appeal from the order 
such as was passed in the present case by 
the Sub- Divisional Officer relating to the 
execution of the decree was properly prefer- 
red in the Court of the Judicial Commis- 
sioner and was legally disposed of by him. 
The contention of the learned Vakil on 
behalf of the judgment- debtor- appellant 
before us must, therefore, fail. 

It is next contended that the Sub-Divi- 
sional Officer was perfectly competent to 
extend the time as he did under Section 
178, Clause (3), on the 24th of September 
1919. This is an unsubstantial contention, 
inasmuch as the power vested in the Sub- 
Divisional Officer under Section 178, Clauses 
(2) and (3) was exercisable only so long as 
the decree was not fully executed. After the 
completion of the execution proceedings and 
the delivery of property to the decree-holder 
the decree ceased to exist and, therefore, 
there was nothing before the Sub-Divisional 
Officer which he could deal with on the 24th 
of September, 1919, This contention is also 
joverruled. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 
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CoUTTS AND Ross, JJ. 

Tara Prashad Jha Baliasey and others — 
Plaintiffs- Appellants 

V. 

Maya Dehya and Defendants- Res“ 

pondents. 

A. No. 16 of 1919, decided on 10th 
February 1922 from the order S. J., Dunka, 

Hindu Law — Partition — Evidence — No - actua^ 
partition proved — But circumstances may show it 

Where there was no commensality in living and no 
CO* worship but there were separate transactions and 
separate definementof shares in the Revenue records, 
the conclusion is irresistible that the family was 
separate although there had been no regular parti- 
tion. [P. 33. C. 1.3 

Kalwant Sahay, Lalit Mohan Ghosh^ Sushil 
Madhah Mullick and S. S. Bose^for Appel- 
lants. 

P. K. Sen, S. A. Sami, Harihar Prashad 
Sinha and Atul Krishna Roy—iot Respon- 
dents. 

CouttS) J» • — This suit was brought for a 
declaration of the plaintiffs* title by survivor- 
ship to certain properties specified in the 
Schedule to the plaint and for possession. 
The suit has been dismissed and the plain- 
tiffs have appealed. 

Both the plaintiffs and defendants are 
descendants of one Jugal Kishore Jha. 
Jugal Kishore had two sons. Tribeni 
and Kali Prasad. Tribeni married Maya 
Debi and by her had two daughters- 
Rama Debi and Bhagbatti Debi. Maya 
Debi, Rama Debi and Bhagbatti Debi are 
defendants in the suit. The second son of 
Jugal Kishore, Kali Prasad had two sons 
Tara Prasad and Baidya Nath Prasad. 
Baidya Nath died without issue but T^ara 
Prasad had two sons Soru Nath and Tung 
Nath. Tara, Som Nath and Tung Nath 
are the plaintiffs. 

There is some discrepancy in the evidence 
as to the dates on which Jugal Kishore, 
Tribeni and K^li Prasad died, but in opening 
his case the learned Vakil for the appellants 
stated that Jugal Kishore died in 1906, 
Tribeni in 1911 and Kali Prasad in 1904 and 
as these dales are not objected |o by the 
other side I will accept them as correct. 

It appears that about 25 years before 
the institution of the suit when Jugal 
Kishore’s wife died he left his ancestral 
home and went and lived with a mistress. 
Tribeni, who was then some 12 or 15 years 
of age, went to live with his uncle Bipro 
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Charan Durai ; and Kali, who was an infant, 
went with his father and was looked after by 
the mistress. After living with Bipro Charan 
for a few years Tribeni went and lived with 
a married sister, he was married from her 
house and afterwards went and lived with 
bis father-in-law. Kali Prasad after being 
with his father for a few years went to 
Bipro Charan’s house and lived there until 
his marriage when he also went and stayed 
in his father-indaw’s house till his death in 
1904. Tribeni after living in his father-in- 
law’s house for some time bought back the 
ancestral house which had been previously 
sold in execution of a decree against Jugal 
Kishore. 

On the death of Kali Prasad he took his 
two sons, Tara Prasad and Baidya Nath, 
who were children, into his house. He kept 
them there for a short time and then rented 
a house next-door for them. Tara Prasad 
afterwards purchased this house and there 
ii 3 and his children have remained. Tribeni 
died in 1911, but before his death he execut- 
ed a will by which he bequeathed the pro- 
perties in suit to his widow and his daugh- 
ters. After his death they took possession 
of the properties and the plaintiff’s case is 
that the* family was a joint family, the pro- 
perties were joint family properties and con- 
sequently they were entitled to succeed by 
survivorship. 

The defendants on the other hand, who, 
as I have already said, are widow and 
daughters of Tribeni, alleged that there was 
a disruption of the family after the death of 
Jugal Kishore’s wife when he went to live 
with his mistress, that the properties in suit 
were self-acquired properties of Tribeni and 
as such they were entitled to them under the 
will. 

The main questions for consideration in 
the case were (1) whether the family was a 
join! family and (2) whether the properties 
in suit were Tribeni’s self-acquired proper, 
ties or whether they were joint family 
properties ; and these are the only points on 
which we have been addressed in this appeal. 
The learned Subordinate Judge has found 
against the plaintiffs on both points. 

The first contention of the learned Vakil 
for the appellants is that the learned Sub- 
ordinate judge has wrongly placed the onus 
on the plaintiffs. What he has said is that 

the presumption in Hindu law of the joint- 
ness of a Hindu family must give way, to 
the general principle that the one who makes 
a claim must prove it, in a case like this 
where prima faoie^ from the history of the 
family and the facts and circumstances that 


have been admitted, the family was not a 
joint family.** ' 

Now there can be no doubt that there is in 
the case of a Hindu Mitakshara family a pre- 
sumption of jointness and that any one who 
pleads disruption must prove it ; and it 
might seem at first sight as if the learned 
Subordinate Judge had taken a wrong view 
of the case, but a consideration of the whole 
of his judgment makes it clear that this is 
not so. He has clearly realised that the 
presumption is in favour of jointness but he 
finds that the facts of this case show that the 
family was separate. 

I do not think therefore that the onus has 
been wrongly placed on the plaintiffs but the 
question remains whether separation has 
been proved. Now at the outset it must be 
admitted that the defendants have not been 
able to establish exactly when disruption 
took place. In the pleadings they put it at 
the time of, the death of Jugal Kishore’s wife 
when he went off to live with his mistress 
but some of the witnesses have said that the 
separation took place at a later date. 

Very great stress has been laid on this 
point by the learned Vakil for the appellants 
and it has been urged that this of itself is 
sufficient to destroy the defendants* case. It 
is certainly a circumstance which must be 
taken into consideration, but in my opinion 
this fact is of itself not sufficient to show 
that the defendants’ allegation that the 
family was separate, is a false one. It may 
be and it often is difficult to say exactly 
at what point of time a family became sepa- 
rate and if the contention were correct it 
would be almost impossible to establish 
separation. We must examine the circum- 
stances of the family. 

The circumstances from which separation 
may be deduced have been very clearly 
stated by Trevelyan in his Hindu Law at 
page 349 “ Separation may be proved by 
acts or declarations which show an agree 
ment and intention to separate, such as 
cesser of commensality, separate occupation 
of portions of the property, separate enjoy- 
ment of distinct shares of the profits, sepa- 
rate definement of shares in the Revenue 
records, agreement to divide the proceeds in 
definite shares or other acts which are incon- 
sistent with the family remaining joint, such 
as separate transactions between themselves 
or with others. 

Mere cesser of co nmensality or of co-wor 
ship, division of the income, definement of 
shares in the revenue or land registration 
records, separate occupation of portions of 
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the property or separate collections of rents 
or separate dealings, are not conclusive, 
unless there is an intention to separate. 
They are all evidence of separation, and may 
lead to the inference that there was a sepa- 
ration. 

Applying these principles to the present 
case we find in the first place that since the 
death of Jugal Kishore’s wife and since he 
went to live with his mistress there has been 
no commensality in the family. Jugal 
Kishore lived with his uncle, afterwards he 
lived in his fatherin- law’s house and subse- 
quently by himself in the ancestral house 
after he had purchased it. Kali Prasad 
when his mother died was an infant; he 
lived for a short time with Jugal Kishore’s 
mistress, afterwards he went to live with his 
uncle and after his marriage he lived in his 
father. in- law’s house until his death. 

It is true that Tribeni after the death of 
Kali Prasad took, Tara Prasad and Baidya 
Nath, into his own house and subsequently 
rented another house close by for them, he 
also appears to have invested them, with 
the sacred thread and to have arranged their 
marriages, but this, is not inconsistent with 
his position as a separate member. Deohim 
singh v. Musammat Anupa (1), and it is clear 
that there has been no commensality in the 
family since the death of Jugal Kishore’s 
wife, nor does there appear to have been 
community of worship. 

I now come to dealings by Tribeni and 
Tara Prasad. If the family had been a 
joint family Jugal Kishore would ordinarily 
have been the Karta until his death. Now 
as I have said, he died in 1906, yet in 1895 
Tribeni purchased the ancestral house(Ex. 
A), in 1896 he mortgaged a brick kiln 
which he describes as my brick kiln ” 
to one Udai Chand (Ex. D); in 1899 he 
borrowed Rs. 50 from Parbati Charan Jha 
Duari for household expenses and' the cost 
of building a pacca house (Ex. F) and 
in 1900 he took the lease of a house from 
one Kalanand Parbai (Ex. 4). 

All these transactions tdok place before 
the death of Jugal Kishore and they appear 
to indicate clearly that Jugal Kishore was 
not the Karta of the family and if this be so, 
they are very strong indications that the 
family was not a joint family. Subsequent 
to Jugal Kishore’s death there are a number 
of transactions by Tribani separate! / ; name 
ly, purchase of part of property No. 3, in 
the schedule to the plaint, in 1905 (Ex. 
K) ; purchase of a portion of propertyNo.3 
in 1906 (Ex. C) ; purchase of Lakheraj 
property in execution of a money decree 

(1906) 16 M L.J.ri09~* W. N. 338 (P.C). 


in 1908 (Ex, S) ; pur-chase of property in 
execution of another money-decree in 1909 
(Ex. R) and finally the will executed by 
Tribeni by virtue of which the defendants 
have taken possession of the properties. 

All these are, in my opinion, strong evi- 
dence that there had been separation and in 
support of this view I may refer to the case 
of Girja Bai v. Sadashiv Dhmdiraj (2) 
where their Lordships of the Privy Coun- 
cil remarked. ‘-The intention to separate 
may be evinced in different ways, either by 
explicit declaration or by conduct. If it is 
an inference derivable from conduct it will 
be for the Court to determine whether it was 
unequivocal and explicit. In Joy Narain 
Giri v. Girtsk Chandev Myti ( 1) their Lord- 
ships regarded the conduct of one of the two- 
who constituted the joint family when he 
left the joint residence and withdrew himself 
from commensality as indicating a fixed 
determination henceforward to live separately 
from his cousin, and treated the fact of his 
borrowing money for his maintenance as 
well as making a will as indieating at all 
events that he himself considered that a 
separation “ had taken place.” 

The conclusion was based on the inference 
of intention derivable from the acts and 
declarations of the member who, it was 
alleged, had separated himself, and not 
from the conduct or attitude of any other 
party.” In addition to the separate trans- 
actions of Tribeni we have also separate 
transactions by Tara Prasad, In 1906 
he purchased, a house, the house in 
which he subsequently lived. This would 
appear from the evidence of the plaintiff’s 
own witness Bipro Charan Duari who 
says “ Tara Prasad is in a separate house 
purchased separately; ” and also from the 
evidence of the defendants witness No. 1 
Sambhu Charan Jha, who says “Tara Prasad 
purchased a house with his own mon^y.” 

Again in 1911 a mortgage was executed in 
favour of Tara Prasad (Ex. 10). It is 
clear then that Tara Prasad also had sepa- 
rate transactions. Another piece of evidence 
which tends to show separation is the fact 
that different members of the family are 
shown in the Revenue irecords as* holding 
separate shares (Ex. B.) This Exhibit 
is a certified copy of a Khewat wl|jjph shows 
“TribenqPanda, son of Jugal Kishore Panda 
I share. Tara Panda and Bhayye^ Ram 
Panda, sons of Kalika Panda 1 share in 
equal shares.” 

(2) (1916) 43 Cal. 1031 = 37 I. C. 321=43 I.A. 1511 

(P. C.). 

(3) (1879) 4 Cal. 434*5 I. A. 228=3 Sar. 871 

(P.C,). 
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I now come to the matter of the division 
of the income. There was possibly a very 
small income from certain ancestral property 
but this is practically negligible. Jugal 
Kishore’s income was derived from Jajmans. 
He was a priest and his income was from 
fees paid to him by Jajmans. 

It is contended that this was ancestral 
property and that it has been never divided, 
Npw the facts with regard to these Jajmans 
appear to be that J ugal Kishore and after 
him Tribeni attempted to keep all the fees 
piid by the Jajmans, but there is evidence, 
and it is not disputed, that on two occasions 
at least there was a dispute as to the division 
of these fees, which was settled by a Pun- 
chait and the fees were divided. It is strong- 
ly urged that this indicates that there was 
no separation. I am unable to accept the 
contention. It appears to me rather to 
indicate that the family was separate and 
that the different members were quarrelling 
as to the division of these fees but apart from 
this the fees were not in my opinion ances- 
tral property. 

In Gour’s , Hindu Code at p. 472 in 
para. 1054 he says, 

‘‘Both the Mitakshara and the Dayabhag devote a 
chapter each to the subject of self-acquisition. Their 
substance is to exempt all aquisitions made without 
detriment to the joint estate. The rest is merely illus- 
trative and most of the illustrations refer to occupa- 
tions now no longer pursued. Thus the Dayabhag 
gives the following list as constituting the “ gains of 
science.” 

(3) “Fee for oflQciating as a priest.” 

It may bs that the Jajmans were ancestral 
in the sense that Jugal Kishore and his father 
before him had acted as priests for the Jaj- 
mans and their fathers, but the fees were 
not joint family property ; they were the 
self-acquisition of the member of the family 
to whom they were paid. 

We have thus in the present case no com- 
igj^sality, no co- worship, separate transac- 
tions and separate definement of shares in 
Revenue records, and in my opinion the 
circumstances are such as to lead to the 
irresistible conclusion that the family was 
separate although there had been no regular 
partition, 

1 shall now deal with the different portions 
of property claimed in the plaint. The first 
of these the ancestral house. Admittedly 
this was purchased by Tribeni. It was, as 
I hava miffeady said, purchased in 1B95 when 
Jugal Kishore was still alive, there was no 
joint fund out of which it could have been 
purchased and it was clearly Tribeni’s self- 
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acquisition. The next item is a, pucca house 
in the town of Deoghur Jhasa' Gari. This 
was apparently ancestral property and all 
that Tribeni was entitled to was his share. 
The plaintiffs are therefore entitled to a share 
of this property. 

The next items (3) and (4) are on the 
same footing ; both are Lakheraj properties 
in the town of Deoghur purchased by Tri- 
beni. Here again there was no joint fund 
out of which they could have been purchas- 
ed and the circumstances indicate clearly 
that the defendants* case, that these were 
Tribeni’s self-acquisition, is true . The next 
item is a 10 pies share in Taluk Marwa. 
This was admittedly ancestral property and 
as such Tribeni could only be entitled to his 
own share. The next items of properly are 
the Jajmans and with regard to these I have 
already said that in my opinion the fees are 
are self-acquired property. The plain- 
tiffs are therefore not entitled to any share 
in these. 

The next item is a Milkiat in Arrah, this 
is ancestral property and stands on the same 
footing as the Marwa property. The last 
item is a mango garden in village Ramgarh, 
Taluk Rohini, which was purchased by 
Tribeni himself and, for the reasons I have 
already given in respect of the other proper- 
ties purchased by him, is his self-acquired 
property. 

In the result then I see no reason to inter- 
fere with the decision of the learned Sub- 
ordinate Judge except in regard to Jhasa 
Gari, Marwa and Arrah properties in which 
the plaintiffs are entitled to a declaration of 
their right to their own share. They can, 
however, get no separate possession because 
there has been no prayer for partition. The 
respondents are entitled to their costs of this 
appeal. 

Decree varied, 

A L R. 1922 Patna 33. 

CoUTTS AND Ross, JJ, 

Nehari Ball — Defendant-Appellant 

V. 

Lakshimi Kantha Roy and -Respon- 

dents, 

S. A. 421 of 1920, dated 1st February, 
1922. 

(a) Limitation Act, S. 142 — Ejectment Suit^ 
Plaintiff must prove possession within 12 years. 

In a suit for possession after dispossession, the 
plaintiff must show possession within the statutory 
period of 12 years. [P. 34, C. 1.] 
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(b) Adverse possession — Permissive possession 
— Alienee from cO'Sharer — Possession is not 
necessarily permissive. 

The possession of an alienee from a co-sbarer is 
not necessarily permissive as regards the other co- 
sharers. It may amount to adverse possession. 

[P. 34. Cs. 1 and 2.] 

S. N, Palit — (for Mullick) for Appellants. 

H* Mukherji — for Respondents. 

Coutts? J* : — This appeal arises out of a 
suit brought by the plaintiff for a declara- 
tion of their ancestral right and for posses- 
sion of a moiety share in a certain village, 
Paura, in the Mabhutn district. The plain- 
tiff’s case is that the land was originally held 
jointly by their father Ram Nawaz Roy and 
the father of the proforma defendants, 
Kangali Charan Roy. The property was 
joint during their life-time and after their 
death the family remained joint but in the 
year 1314 the principal defendant fraudu- 
lently got a Kebala executed in his favour 
by the pro forma defendants. At first he did 
not get possession, as Ram Nawaz Roy, the 
father of the plaintiffs, was still alive, but on 
his death the plaintiffs were minors and 
taking advantage of their position he did 
)btain possession. 

For this reason the suit has been brought. 
The suit was contested by the principal 
iefendant who alleged that Ram Nawaz Roy 
ind his brother Kangali Charan Roy were 
separate ; that Kangali Charan Roy was in 
leparate possession of this property, in 1309 
le mortgaged it, subsequently in 1314 he 
sold it to him, and since 1309 he has been in 
indisturbed possession. The suit has been 
lecreed in both the trial Court and the lower 
ippellate Court. The principal defendant 
has appealed. 

It has been found as a fact by both the 
Courts below that Ram Nawaz Roy and 
Kangali Charan Roy were joint, that in 1309 
Kangali Charan Roy executed an usufruc- 
tuary mortgage in favour of the principal 
defendant and subsequently in 1314 he exe- 
cuted a Kabala in his favour. It has further 
been held that since 1309 the principal defen- 
dant^has been in possession at first by virtue 
of the usufructuary mortgage and after- 
wards under the Kabala. 

Now the suit being one for possession, 
after dispossession the plaintiffs must show 
possession within the statutory period of 12 
years and the contention in appeal is that the 
principal defendant having been in posses- 
sion since 1309 the plaintiffs’ suit is barred 
by limitation. Both the Courts below have 
dealt with this point somewhat inadequately. 
As I understand it, their view is that the 


pro forma defendants being co-sharers the 
mortgage made the possession of the defen- 
dant permissive so far as the plaintiffs were 
concerned. 

This, however, is not necessarily so and it 
is clear that the point has not been properly 
considered. The question requires a con- 
sideration of evidence and as we cannot do 
this in second appeal I would set aside the 
decree of the learned Subordinate Judge and 
remand the appeal for rehearing. 

Rcssi Jr : — I agree. 

Case remanded, 

A. I. R. 1922 Patna 34. 

CoUTTS AND Ross, JJ, 

Ganga Singh and others — Plaintiffs- Appel- 
lants 

v. 

Pritki Chand Lai Ckoiidhury — (Objector)- 
Respondent. 

Appeal from Original Order* No. 108 of 
1^21, decided on 25—1—1922, from an 
Order of S. J. Bhagalpur dated 31— 5— 1921. 

(a) Jurisdiction — Consent — Submission i^iay give 
jurisdiction. 

Where in a suit by the plaintiffs for an injunction 
restraining the defendants from executing certain 
decrees got in another Court, the defendant appeared 
and contested the suit. 

Held : the conduct of the defendants amounted to 
submission to jurisdiction and that the Court had 
therefore jurisdiction to pass an order for temporary 
injunction, [p, 35 ^ c. 2 .] 

(b) C.P.C., 0. 39 ^ R, 1 . — Suit on basis of oompro~ 
misc decree not binding on minors — Compromise 
apparently beneficial to minor. 

Temporary injunction restraining execution of 
decree should not be given (I. L R. 36 Cal. 233) 
Dis. (21 Bom, L. R. 963) Foil. [P. 36, C. 1 .] 

Manuk Knlwani Sahay and Saikndra Nath 
Palit — for Appellants. 

Sultan Ahmad and Sd, Muhammad Tahir 

for Respondents. 

CouttS) J* 'This appeal arises out of an 
application made for a temporary injunction 
to restrain the defendants first party from 
executing two mortgage decrees. The peti- 
tioners brought a suit to set aside these 
decrees on various grounds. The defendants 
first party obtained the decrees on compro- 
mise and their principal allegatioqs are theat 
they were minors and were not properly 
represented, that the procedure adopted 
was illegal and that there was nothing 
to show that the Court considered 
whether the compromise was for the 
benefit of the minors or not. For these 
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and other reasons they asked for a declara- 
tion that they were not bound by the 
decrees and that they should be set aside. 

The suit was filed in December, 1910, and 
an February, 1921, the plaintiffs made the 
petition with which we are now concerned, 
asking for a temporary injunction restrain- 
ing the defendants from executing their 
mortgage decrees. The application has been 
dismissed by the learned Subordinate Judge 
bn the ground that he has no jurisdiction 
and that no good reason has been shown for 
granting the injunction. The plaintiffs have 
appealed. 

Two points arise in the appeal (1) whe. 
ther the Court had jurisdiction to grant the 
injunction and (2) whether in the circum- 
stances of the case an injunction should be 
granted. In regard to the question of juris- 
diction the learned Subordinate Judge has 
relied on the cases of Vulcan Ivon Wovhs v. 
Bishumhkur Prasad (1) ; Jumna Dass v. Har- 
thavan Dass (2) and DuulopS:Co v. Jagan- 
mill Marwari (3). As the latter two cases are 
based on the decision in the case of Vulcan 
Ivon Woyhs ’w. Bishumhhm ' Prasad (1), it is 
necessary to consider that case. 

The case was decided on the authority of 
the Carron Iron Co. v. Maclaven (4) and the 
learned Judge who decided it relied on cer- 
tain remarks in the judgment of Lord 
Brougham, that jurisdiction is limited to 
cases where the party sought to be restrained 
is within the limits of jurisdiction of the 
Court, for the only remedy for breach of the 
injunction is by way of process for contempt 
which, being proceedings of a quasi criminal 
nature, could not be enforced against a 
party resident out of the jurisdiction ; and 
following this decision Fletcher J., remarks 
that, 

“ The Court can only restrain a person from pro' 
ceeding with a suit in a Foreign Court if the person 
OQgl it to be restrained is within the jurisdiction of 

B^ourt.” , u- u t 1 • 

This suit was one m which the plualitis 

had asked for an order on the defendants to 
restrain them from proceeding with a suit 
which had been instituted by them in the 
Court of the Subordinate Judge of Fairucka- 
bad, the plaintiffs having sued the defendants 
on the original side of the Calcutta High 
Court. The application for injunction was 
rejected on the ground of want of jurisdiction. 

(1) (1909) 36 Cal, 233=: 1 1.C. 927=13 C.W N. 346. 

(2) (19ll)38CaL405=llI,C.416=16C.W.N. 346. 

43) (1912) 39 Cal. 104=14 C.LJ. 228=11 I.C. 417 

«16 C.W.N. 402. 

(4) (1835) 24 LJ. Ch. 620*5 H.L.C. 416 = 3 W. 

R. 597, 


It is not clear from the report of the case 
whether the defendants in the case in the 
Calcutta Hif^h Court had appeared and sub- 
mitted to the jurisdiction of the Court and 
this was a point which was never considered 
in that case. In Halshury’s Laws of England, 
Vol, XVI r, p, 263, it is said that “a 
foreigner who has appeared to an action in 
an English Court gives jurisdiction to the 
English Court to restrain him from proceed- 
ing to litigate the same subject matter in the 
Courts of his own country.’* 

In support of that dictum the authority of 
Dawkins v. Sinionetti (5) was quoted. In his 
Conflict of Laws (1908 Edn.) p. 45 Dicey 
says : 

“The sovereign of a country, acting through the 
Courts thereof, has a right to exercise jurisdiction 
over any person who voluntarily submits to his 
jurisdiction, or in other words, the Courts of a 
country are Courts of competent jurisdiction over 
any person who voluntarily submits to their juris 
diction ” and again at p. 48 he says “The Courts of 
Common Law and of Equity have further always 
exercised jurisdiction over a defendant who appear- 
eid to. or a pliintiff who brought an action or suit. 
This again is in strict conformity true with the prin- 
ciple or test of submission.” 

The true test then would appear to be a 
submission to jurisdiction and it is to be 
noticed that in the case of Carron Iron Co, v. 
Maclarcn (1), on which Fletcher, J., based his 
decision in the case of Vulcan Iron IVorJis v, 
Bishimbhur Prasad (1), the Scottish resfond- 
ents were not respondents to the Eaglbh 
action nor did they claim the benefit of the 
administration decree, in other words, they 
did not submi t to the jurisdiction of the Court. 
This was a question which, as I have al- 
ready said, was not considered by Fletcher]., 
in his decision and it is not clear from the 
reports of that case whether in fact the 
defendants had submitted to the jurisdiction 
or not. 

Ill the case now before in the defendants 
have submitted to t!ie jurisdiction by ap- 
pearing to the suit of the plaintiffs and by so 
doing they have given the Court jurisdiction. 
This same matter was very fully considered 
in a judgment of Marten, j., in the case of 
Mulchand RaicJiand v. Gill and Co (6), in which 
the learned J udge took the view of the matter 
I already expressed, la my opinion, 
then, the Subordinate Judge had jurisdiction 
to grant an injunction. 

It remains to be considered whether 

^) (1881) 50 L. J. P. 30=29 W. R. 228=44 L.T. 
266. 

(6) (1920) 44 Bom. 283 = 53 I. C. 518=21 Bom* 
L.R. 963. 
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jurisdiction should be exercised in this par- 
ticular case or not. In my opinion it should 
not. The contention in support of the appli- 
cation is that the proceedings of the Court 
which led up to the ex- parte decrees being 
obtained by the defendants were not in accor- 
dance with law. The orders of the Subor- 
dinate Judge on the order sheet which refer 
to the making of the ex-parte decrees are as 
follows : 

“23 1-18. On the application of the guar- 
dians ad litem of the minor defendants for 
permission to compromise the case with the 
plaintiff it is ordered ‘permission granted. ’ 
On the same day there is this final order 
“Both sides file a petition of compromise. I 
order the suit be decreed on compromise. All 
the lines of the petition of compromise should 
be embodied in the decree. 

The first point urged is that there is nothing 
in either of these orders to show that the 
learned Subordinate Judge considered the 
question whether the compromise was for 
the benefit of the minors and on the authority 
of Gohinda Chandra Pal v. Kailash Chandra 
Pal (7). It is contended that the order is 
illegal. 

The second point urged is that before the 
defendants had filed written statements the 
case was submitted to arbitration and it was 
in pursuance of that arbitration that the 
compromise was arrived at, consequently the 
arbitration was not in accordance with 
Schedule II of the Civil Procedure Code 
and was illegal. Now what happened appears 
to be this. After the suit was filed but before 
the defendants filed their written statements 
both parties with the knowledge of the Court 
submitted their difference to the District 
Judge and the Collector and it was arranged 
that they should settle the dispute. These 
two officers arranged a settlement, a com- 
promise petition in accordance with it was 
filed and the decree was passed. 

In these circumstances I am unv/illing to 
believe that the compromise was not in fact 
For the benefit of the minors. It may be 
that there was some irregularity in the pro- 
cedure adopted by the parties and possibly 
by the Court and I refrain from expressing 
any opinion as to whether on account of this 
irregularity the plaintiffs may succeed in their 
suit, but I am not satisfied that in the cir- 
cumstances of the case their interests were 
not properly considered and therefore I 
Would not grant an injunction. 

I would dismiss this appeal with costs. 

Appeal dismissed. 

(7) A. I R. 1922 P. C. 186= '18 Cal. 994 = 4^1. 
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Das and Adami, JJ. 

Krishna Kishor Adhikari and others — Appel- 
lants V. 

Kusunda Nyadi Collieries Ltd. — Respon- 
dents. 

A. No. 72 of 1919, decided on 10-2-1922, 
from a decision of the S. J., Manbhum. 

(a) T. P. Act, Ss. 3 and 58 — Immoveable property 
— Royalty is not moveable property. 

Royally is in reality the price paid for a portion of 
the soil the payment whereof is distributed over a 
number of years. If that be so, then the interest in 
the royalty cannot constitute an interest in immova- 
ble property which can be dealt with by way of a 
mortgage. [P. 37, C. 2.] 

(b) Mortgage — Elements — Test for mortgage is 
to see if interest runs . 

An important test to apply when a question is rais- 
ed whether a transaction is a mortgage or not is to 
see whether any interest is to run upon the money 
due by one party to the other in consideration of 
which the transaction is entered into. [P. 37, C. 1.} 

Sinha and Ghosh — for Appellants, 

Samiy Mullick, Battacharji apd Bose — for 
Respondents. 

Das, J. -On the 6th February, 19^1, the 
defendant No 2 and the predecessors-in- 
interest of defendants 3-6 gave a mining 
lease in respect of 100 bighas of coal land in 
Kusunda to one Phillips on certain terms as 
to payment of minimum royalty and com- 
mission which are set out in the document 
creating the title in favour of Mr. Phillips. 
Mr. Phillips has subsequently conveyed his 
interest to the Kusunda Nyadi Collieries Ltd., 
and the company is now liable to pay the 
minimum royalty and commission in respect 
of the lease to defendants 2-6. Defendants 
2-6 borrowed various sums of monies from 
Mr. Smith who has been cited in the action 
as defendant No. 7 and on the 4th March, 
1908, the sum due and owing by defendiic4ff 
No. 2-6 to Mr. Smith amounted in all to 
Rs. 35,000. On the 24th March, 1908, defen- 
dants Nos. 2-6 executed a document in favour 
of Mr. Smith which is the subject matter 
of the dispute between the parties. 

The document is as follows : — 

“This Jat Meadi Tamasak is executed to the- 
following effect : that we have borrowed already 
Rs. 30,000 from you, as per items noted herein 
below, and borrow Rs. 5,000 this day, in all 
Rs. 35,000. In order to pay off this sum without in- 
terest, we execute Jat Meadi in respect of half of the 
commission on the under-ground coal of the 100 
bighas of land, as described in the boundaries given 
below, within 12 annas of the entire Mauza Kusunda 
appertaining to Parganna jharia and Katras. 

^‘You shall continue to satisfy the suca 
borrowed, by realising the commission^- 
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€very month, from year to year, from the ensuing 
month of April of the current year. You shall con- 
tinue to realise half of the commission till that month 
of that year until which the entire amount is paid 
up. This Jat Meadi commission shall continue to be 
-realised, by us directly from that month and that 
year on which your money will be paid up. You or 
your heirs or representatives shall not be competent 
to raise any claim, plea, or objection to the same. If 
the income from the commission be stopped owing 
to the exhaustion of coal, or on any other ground, 
and if the entire amount due to you be not realised 
therefrom, and something is left due, you shall not 
he competent to realise the same from our persons, 
or other properties. You shall remain bound to give 
'up the same.” 

The question which we have to determine 
is whether this document operated as a mort- 
gage of immoveable property. If it did 
operate as a mortgage of immoveable pro- 
■partyf it is unenforceable in law inasmuch 
as it was not attested in accordance with 
Section 59 of the Transfer of Property Act. 
The plaintiff, who took a conveyance of the 
interest of Mr. Smith on the 28th March, 
1908, contends that the document operated 
as an assignment or as a mortgage of move- 
able property ^and that accordingly it was 
not necessary to have the document attested 
iu the manner required by the Section 59 of 
t^he Transfer of Property Act. 

In my opinion, the document did not 
operate as a mortgage and certainly did not 
operate as a mortgage of immoveable pro- 
perty. A mortgage implies a debt and I am 
satisfied that the document extinguished the 
debt which was due by defendants 2-6 to 
Mr. Smith. The document expressly states 
that the transaction was entered into in order 
to pay off the sum of Rs. 35,000 due by the 
defendants 2-6 in favour of the plaintiff. 

A very important test to apply, whenever 
the question is raised whether a transaction 
amounts to a mortgage or not, is to see 
whether any interest is to run upon the sum 
of^ onev that may be due by one party to 
another in consideration of which the trans- 
action is entered into. If no interest is pay- 
able by the debtor to the creditor and if the 
document expressly states that the transac- 
tion is entered into for the purpose of paying 
■off the sum due by the debtor to the creditor, 
it is difiicult to understand how the transac- 
tion can be regarded as a mortgage. 

In the next place it is important to take 
mote of the condition which expressly pro- 
vided that even if Mr, Smith failed to 
realise any commission owing to the exhaus- 
tion of coal or on any other ground the 
defendants 2-6 would not be liable far any 


sum of money that might bft still due^ to 
Mr. Smith. In other words, the execution 
of this document put an end to the liabi- 
lity of defendants 2-6 to the plaintiff. No 
doubt there are certain expressions used in 
the document to which the learned Sub- 
ordinate Judge refers which if read apart 
from the context seem to suggest that the 
liability still continued; but the document 
must be read as a whole, and in my opinion 
when it is read as a whole, it establishes that 
the liability of defendants 2-6 was at an end 
by the execution of the document. 

In the next place if it was a mortgage at 
all, it was a mortgage of the commission 
which was due to the defendants 2-6 from 
the company. Now I cannot regard the 
interest which the defendants 2-6 had in the 
commission as an interest in immoveable 
property. It has been held in cases too, 
numerous to mention that royalty is in 
reality the price paid for a portion of the 
soil the payment whereof is distributed over 
a number of years. If that is so, then the 
interest in the royalty cannot constitute an^ 
interest in immoveable property. 

In my opinion the position is this; defen- 
dants 2-6 had a claim to a beneficial interest 
in the commissions which was not in their 
possession either actual or constructive. 
That beneficial interest could not be regarded 
as an interest in immoveable property. 
Defendants 2-6 transferred their claim to 
that beneficial interests to Mr. Smith and 
Mr. Smith in his turn transferred it to the 
plaintiff. In my opinion, the transaction is 
not one which required attestation in accord- 
ance with the provision of Section 59 of the 
Transfer of Property Act, 

I would allow the appeal, set aside the 
judgment of the learned Subordinate Judge 
and remand the case to the learned Sub- 
ordinate Judge for decision according to law. 
The plaintiffs are entitled to the costs of the 
appeal. The costs incurred in the Court 
below will abide the result and will be dis- 
posed of by the learned Subordinate Judge. 

Adami) J* :—I agree. 

Appeal allowed* 
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CoUTTS AND Ross, JJ. 

Sfimati SahUvi Petitioner 

V. 

Fredfic Ammie Save — Opposite Party. 

Civil R. N. 312 of 1921, dated 13th Janu- 
ary, 1922. 

C. P, C., S. 115^ Juris diction — Exercised pro- 
perly — High Court will not interfere. 

Where a Hindu widow brought a suit questioning 
the will of her husband and therein applied for 
interim grant of maintenance, and the lower Court 
granted a maintenance on the basis of what the will 
gave to the widow as maintenance : 

Held : that the lower Court exercised its jurisdic- 
tion properly in taking the wish of the testator as the 
basis of his decision and that the High Court cannot 
interfere. [P. 39, C. 1.] 

Sultan Ahmedy Jayswal and Maran Prasad 
— ^for Petitioner. 

Manuk and S. N, Palit^-ior Opposite 

Party. 

CouUS) J* :--This application is against 
the order of the Officiating Subordinate 
Judge of Monghyr, passed on an application 
of Srimati Sabitri Thakurain praying for 
maintenance, ll appears that the petitioner 
had brought a suit for recovery of her late 
husband’s estate after a declaration that the 
will executed by him, of which probate has 
been granted, is not genuine and valid and 
this application was for ad interim mainte- 
nance during the pendency of the suit at 
Rs. 3,000 a month for her personal and other 
expenses and for a sum of Rs. 15,000 for 
arrears of maintenance and for meeting the 
expenses of the suit. 

The learned Subordinate Judge has grant- 
ed pendente hie maintenance at the rale of 
Rs. 150 a month and Rs. 50 a month for 
making arrangements for residence, in all 
Rs. 200 a month, and it is against this order 
that the lady has made this application in 
revision. 

The present litigation has a long history 
beginning with the death of the lady’s hus- 
band,^ Babu Woogra Mohan Thakur, who 
died in 1914. He was a considerable Zemin- 
dar of Bhagalpur and the will, of which pro- 
bate has been granted, is dated the lOlh of 
May, 1913. By this the defendant No. 1 
was appointed executor and the property, 
subject to other gifts, was bequeathed to his 
nephew Surjya Mohan Tbakur, a minor who 
was also a defendant in the suit. 

By this document Rs. 100 a month was 
provided for the maintenance of the widow 
of the testator and no provision was made 
for her residence. Very shortly after the 
death of Babu Woogra Mohan Thakur the 
defendant No. 1 in the present suit, the exe- 


cutor, hied an application for grant of probate 
and soon afterwards the widow applied for 
letters of administration. The application 
for grant of probate was made before the 
District Judge of Bhagalpur and the appli- 
cation for letters of administration was made 
before the Calcutta High Court and the 
application before the Calcutta High Court 
was made on the basis of another document 
which was said to be the real will of Babu 
Woogra Mohan Thakur. 

An application was also made in the Cal- 
cutta High Court by the lady for transferor 
the Bhagalpur case to the Calcutta High 
Court. This application was refused but 
the proceedings in the case were stayed. The 
letters of administration case then came on 
for hearing in the Calcutta High Court and 
the application was rejected. The probate 
case in Bhagalpur then proceeded and pro- 
bale was granted to defendant No, 1, the 
executor. The lady then preferred appeals 
in both the probate and letters of administra- 
tion cases to the Calcutta High Court. 

The appeal in the Bhagalpur case was dis- 
missed and the appeal in the Calcutta High 
Court case was also dismissed after a fruit- 
less attempt to be allowed to sue ift forma 
pauperis^ The lady then filed two applica- 
tions for appeal to the Privy Council. 
These were refused by the Calcutta High 
Court and applicatio/ns to the Privy Council 
were made for special leave to appeal. This 
was refused in the letters of administration 
case but granted in the probate case. After 
hearing, however, the probate appeal was 
also dismissed in the Privy Council, The 
lady during the pendency of her appeal in 
the Privy Council, filed a plaint, exactly 
similar to the plaint in the present suit, 
before the Calcutta High Court and asked to 
be allowed to have the case tried there. 

At the same time she also made an aijpli- 
cation exactly similar to the application now 
before us for pmdenie life maintenance. The 
application for maintenance was heard first 
and was rejected and on the same day the 
plaint was also rejected and the laay was 
directed to prosecute her suit in Bhagalpnr. 
In accordance with this order the lady has 
filed her plaint there and she has made the 
application, with which we are now con- 
cerned, for pendente Ute maintenance. Her 
prayers are for pendente Ute maintenance at 
Rs, 3,000 a month for her personal and other 
expenses, provision for her resMence during 
the pendency of the suit, a sum of Rs, 10,000 
for arrears of maintenance and a further 
sum of Rs. 5,000 to meet the expenses of this- 
suit. 
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As I have already said the application has 
been alio wed to the extent of Rs. 200 by the 
learned Subordinate Judge. The application 
now before us is that the whole money 
demanded should be allowed. 

The point taken before us is that the 
learned Subordinate Judge has exercised his 
jurisdiction with material irregularity in not 
allowing larger maintenance. It is urged 
that the income of the estate is more than a 
lakh of rupees and that this being so it is a 
whimsical exercise of jurisdiction to allow 
the lady only Rs. 200 a month out of this 
surn. 

The learned Subordinate Judge has passed 
his order on the fact that the amount which 
has been allowed by the testator in the will, 
of which probate has been granted, is 
Rs. 100, but he has increased the amount, 
because of the increase in the costs of living. 
He has also found that although there is no 
provision in the will for residence the lady 
is entitled to residence and as she declines 
to live in a hiouse which has been offered her 
by the executor at Bhagalpur he has granted 
her Rs, 50 a month to live elsewhere. 

That the learned Subordinate J udge was 
right iff basing his decision on what appeared 
to be the wishes of the testator, cannot I 
think be disputed. This is the view taken in 
a series of cases beginning with the case of 
Sreemutty NittoUssovec Dossee v. Jogmdro 
Nauth Mullick (1), and it cannot be said 
that the learned Subordinate Judge exer- 
cised jurisdiction whimsically in taking 
the wish of the testator as the basis 
of his decision. Nor does it appear that on 
any other grounds the learned Subordinate 
Judge would have been justified at this stage 
in granting more maintenance. 

The lady has been unsuccessful in every 
Court even in the Privy Council and when 
her^application was filed in the Calcutta 
Court she refused an offer of R,. 1,000 
a month for maintenance made to her by 
the defendants which was described by the 
learned Judge who heard that application as 
a very fair and generous offer. Moreover 
it appears that the estate is burdened with 
heavy debts and it is impossible to say at 
present with any certainty what the income 
of the estate really is. 

It has been urged that if the maintenance 
is not increased the lady will starve. The 
contention does not impress me. The lady 
has, as I have already said, been defeated in 
every Court up to the Privy Co uncil and 
(1) 5 Indian Appeals 53. 


she has again brought this suit questioning 
the validity of the will. 

It is not disputed that under the Hindu 
Law irrespective of the will she is entitled 
to suitable maintenance and if her suit had 
been brought for maintenance it could have 
been taken up and decided quickly without 
any necessity for ad interim maintenance, 
but she has chosen again to question the 
will and has raised many technical points 
with the result that the litigation is being 
protracted. I do not suggest that she is not 
entitled to bring the present suit or that if 
she can establish her case she is not entitled 
to succeed ; but it appears to me that if she 
had been in such dire need of maintenance 
as is suggested, she would have brought her 
suit in another form. 

In all the circumstances of the case it 
seems to me that the learned Subordinate 
Judge has exercised his jurisdiction with due 
discretion and I would dismiss this applica- 
tion with costs. Hearing fee 5 gold mohurs. 

Ross, J. : - I agree. 

Application rejected, 

A. I. R. 1922 Patna 39. 

Jwala Prasad, J. 

Jangi Mahto and others — Plaintiffs -Peti- 
tioners 

v. 

Mnni Mahto and others — Defendants- Op- 
posite Party. 

Civil Revision No. 328 of 1921, decided on 
24th January, 1922. 

Prov. Sm. C C. Act, S. 25 -Grounds for— Wrong 
appreciation of evidence — High Court will inter- 
fere. 

Where the Small Cause Court dismissed plaintiff's 
case on the ground that he avoided going into witness- 
box and without properly considering the evidence in 
the case, ibe High Court reversed its decision. 

[P. 40, C. 1.] 

B, iV. Milter and Ray^ B. B. Saj'flw— for 
Petitioners. 

//. B. Mukherji- for Opposite Party. 

Jwala Prasadt J. • — This is an applica- 
cation under S. 25 of the Provincial vSmall 
Cause Court Act against the decision 
of the Small Cause Court Judge of Saran 
dated the 22nd June, 1921. The plaintiffs* suit 
was based on a hand-note executed by the 
father of defendants 1 and 2 and by 
brother of defendant No. 3. It purported 
to bear the thumb impression of the 
executant. The finger-print expert as 
observed by the Court below proved that 
the thumb impression, though slightly 
blurred, was that of Etwari Mahto. The 
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signature on the hand- note of the executant 
appears to have been made by the pen of 
his son, Muni Mahto, defendant No, 1. 
Muni’s signature on Exhibit 2-B seems to 
resemble his signature on the hand-note. 
The Court below, however, thought other- 
wise. 

The case was decided by the Court below 
against the plaintiffs upon the ground that 
plaintiff No. 3 had deposed in a former case 
that he had not got any hand-note bearing 
the thumb impression of Etwari. That 
deposition is dated the 28th January, 1918. 
The Court below, therefore, infers that 
hand-note in question was not in existence ; 
but he failed to appreciate thit the question 
was asked in the cross-examination on behalf 
of Etwari himself, the suggestion being 
that such a hand-note was executed by 
Etwari and was in the possession of the 
plaintiff. 

That was a suit for the redemption of a 
mortgage bond with respect to a land which 
was purchased by the plaintiffs. 

The plaintiffs’ case in that case was that 
the money due under the mortgage bond 
was paid off. The defendants’ case was 
that the money due under the mortgage 
bond was paid off. The defendants* case 
was that the money was not paid and 
whatever money was received was covered 
by the hand-note in question. The plaintiff 
who was examined as a witness in that case 
therefore, thought that if he had admitted 
the hand-note in question, his redemption 
case would bj prejudiced. 

Apart from this, the deposition is not 
capable of this sole interpretation that no 
hand-note was executed. Another reason 
given by the Court below for disbelieving 
the plaintiffs’ case is that the plaintiff No. 3, 
although summoned as witness by the de- 
fendants, did not appear in Court and deny 
the statement contained in his deposition of 
the 4th April, 1918, referred to above. 

Plaintiff No. 3 was a party to the suit, 
and the Court had ample power to direct 
lis personal appearance under Order 3, Rule 
I, C. P. C., failing which he could 
have been dealt with properly in the case. 
The whole case has been decided on the 
aforesaid considerations, and the oral evi- 
dence in the case relating to the execution 
of the hand-note in question was therefore 
lost sight of and has not been dealt with. 
The decision of the Small Cause Court 
Judge should therefore be set aside. 

The parties, however, do not want a re- 


mand of the case and have come to terms in 
this Court. They have filed a petition of 
compromise whereby it has been agreed that 
the suit be decreed in favour of the plaintiffs 
for Rs. 100, each party bearing its costs 
throughout. The case must therefore be 
decided in accordance with the terms of the 
compromise petition and decree prepared 
embodying the terms. 

There will be no order as to costs in 
favour of any of the parties incurred in any 
of the Courts. 

Decreed as per compromise. 

A. I. R. 1922 Patna 40. 

CoUTTS AND Ross, JJ. 

Lachhmi La/— Appellant 

V. 

King-Emperor — Opposite Party. 

Death reference No. 2 of 1922, Cr* 
Appeal No. 7 of 1922, decided on 8th Feb- 
ruary, 1922, against an order of the Judicial 
Commissioner, Chota Nagpur. , 

(a) Pardanashin Lady — Appearance in Magis* 
trates Court — Examination behind purdah in 
Sessions Court not to he allowed. 

A lady who has appeared before the Committing 
Magistrate should not be allowed to be examined 
behind a parda in the Sessions Trial. [P. 41, C. 2.] 

(b) Criminal trial — Evidence on commission in 
serious trial should be d^^precated. 

The issue of a commission for the examination of 
an important witness in a serious criminal trial is a 
procedure which is much to be deprecated and 
which should never be adopted except for the most 
cogent reasons. [P. 41, C. 2.] 

(c) Criminal P, C., S. 28S-— Deposition before 
Committing Magistrate cannot be put on record of 
Sessions Court without drawing witness's atten- 
tion to it. 

The deposition of a witness before the committing 
Magistrate should not be put in evidence in the Ses- 
sions Court without the attention of the witness being 
drawn to the portion of the statement which it is 
desired to use. [P. 42, C. 1.] 

(d) Criminal P. C,.S. 162— Statement of witness 
written by Police Officer is not admissible, 

The Police Officer can under certain circumstances 
depose to what a witness deposed to him, but the 
statement written by the Police Officer is not admis- 
sible in evideace. [P. 42, C. 1.] 

Patel— lot Appellant. 

The Advocate-General — for the Crown. 

CouttS, J*: — The appellant in tWs case, 
Lachhmi Lai, has been convicted under 
Section 302 of the Indian Penal Code for 
the murder of one Nanhak Lai and has been 
sentenced to death by the J udicial Commis- 
sioner of Chota Nagpur. Lachhmi Lai is a 
relation of Nanhak and the case for the 
prosecution is that Nanhak was returning 
home from Mirzaguni Bazaar on the 27th of 



3922 LACHHMi LAL V. BMPBROR (Coutts, J.) Patna 


August last when at about 6 p. m. he was 
attacked by Lachhmi Lai with a sword, 
The attack was made on a footpath in village 
Jaggernathdih where both the appellant and 
the deceased lived. Three persons are said 
to have witnessed the occurrence or some 
part of it, namely, M. Thagni Barhin, Dilo 
Singh and M. Laro Kumari, Nanhak’s 
sister M. Munshi Kumari heard a cry that 
Lachhmi had cut Nanhak with a sword and 
on going out she saw Lachhmi running 
away. 

She then found her brother lying severely 
wounded on Kartik Lai’s Bari. She took 
him home on a Khatia, called the villagers 
and the Chowkidar. I he Chowkidar gave 
an information to the thana three miles off 
at abput 1 A. M. the Sub-Inspector came at 
once. Nanhak was sent to the hospital and 
died there on the 3rd of September. 

I do not propose to discuss the evidence 
which has been adduced in this case, because 
the trial has been of such a perfunctory 
nature and there have been so many irregu- 
larities committed in the course of the trial 
by the learned Judicial Commissioner that 
the learned Government Advocate has said 
that he is compelled to ask for a re-trial and 
that if his prayer be not granted he does not 
propose to try and support the conviction. 

The course he has adopted is, in my 
opinion, a very right one and the only course 
which was really open to him. We are 
therefore only concerned with the question 
of whether we should acquit the accused as 
we are asked to do by the learned Counsel 
for the appellant or to order a re-trial. 

The main grounds on which the prayer 
for a re-trial is based are three: — (l)that the 
evidence of the eye-witnesses Mussammat 
Thagni and Dilo Singh has been so perfunc- 
torily recorded that it is impossible to say 
frgjp evidence whether they really saw the 
occurrence or not ; (2) that the evidence of 
one of the most important witnesses, namely, 
Mussammat Laro is not on the record and is 
therefore not available to the Crown; and (3) 
that the statement which was made to the 
Sub-Inspector of Police by Nanhak before 
his death and recorded by him has not been 
properly brought on the record. 

In regard to the first point a mere glance 
at the evidence of Mussammat Thagni and 
Dilo Singh is sufficient to show that the 
comment on this evidence which has been 
made by the learned Government Advocate 
is justified. ThagnPs examination-in-chief 


consists of five lines of print find Dilo’s of 
about double this. 

It is impossible to discover from Dilo's 
evidence where he was when he saw the part 
of the occurrence to which he deposes or 
whether in fact he could have seen any part 
of it. The same remark applies to Mussam- 
mat Thagni’s evidence and it is also impos- 
sible to discover where she was working or 
how she happened to see the occurrence. 
It may be that the witnesses are perfectly 
good witnesses whose evidence can be 
accepted but it is so sketchily recorded that 
it is impossible to come to any conclusion 
on this point. 

The next matter is in regard to the wit- 
ness Mussammat Laro Kumari. Here the 
learned J udicial Commissioner adopted a 
very extraordinary procedure. An applica- 
tion was made by the lady to be examined 
behind a parda. This is a very ordinary 
request which is made in the case of a 
pardanashin woman and the usual procedure 
is for the woman to be brought into Court 
in a Palki and examined by the Judge. If 
this had been done there would have beeni 
nothing to be said although the request was^ 
one which probably should not have been 
granted as she appears to have been exa- 
mined in the ordinary way before the com- 
mitting Magistrate; the learned J udicial Com- 
missioner, however, treated the application 
as one for examination on commission and 
directed commission to issue to one 
Mr. Friend Pereira apparently a Magistrate 
of the first class. 

In the first place the issue of a commission, 
for the examination of an important witness 
such as an eye-witness in a serious criminal 
trial is a procedure which is much to be 
deprecated and which should never be adopt- 
ed except for the most cogent reasons, yet 
not only, in this case, were there no cogent 
reasons but there was no application for is-| 
sue of commission and no reason at all for 
the issue of commission was given. Further 
no writ of commission appears to have been 
issued and there is no return to the commis- 
sioD. The woman’s evidence is merely 
placed on the record without comment. 

For these reasons alone I would not be pre- 
pared to take her statement into considera- 
tion but there is another reason why it cannot 
be accepted in evidence; namely that the iden- 
tifier of the lady does not appear to have been 
put on his oath so that there is no certainty 
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that the • woman who has been 
examined is Mussammat Laro, There is 
another matter in connection with 
Mussammat Laro’s evidence to which 
it is necessary to refer. Her deposition 
before the Committing Magistrate has 
been put in. 

There is nothing to show under what 
section this has been done, but pre- 
sumably it has been put in under Section 
288. To put in such evidence is permis- 
sible but it has been repeatedly laid down 
and it is now settled law that such state- 
ments should not be put in without the 
attention of the witness being drawn to 
the portion of the statement which it is 
desired to use. We are informed by the 
learned Government Advocate and by the 
learned Counsel for the appellant that this 
practice is not generally followed and if 
this is so I would suggest that the atten- 
tion of the Courts be drawn to the matter. 

The last point is the use which has 
been made of Nanhak’s statement to the 
Sub- Inspector. The Sub-Inspector has 
put in the statement and it has been used 
by the learned Judicial Commissioner. 
The prosecution was under certain circum- 
stances entitled to examine the Sub-Ins- 
pector as to what Nanhak had told him, 
but the statement of Nanhak recorded by 
the Sub- Inspector could not be evidence 
and it is somewhat surprising that Judge 
of the experience of the learned Judicial 
Commissioner should have fallen into this 
error. 

There are other matters in respect of 
which the procedure adopted by the learn- 
ed Judicial Commissioner is open to criti- 
cism but the points which I have referred 
to are sufficient for the purpose of indi- 
cating that it is necessary that there 
should be a re-trial. 

The learned Counsel for the appellant 
has urged that we should acquit the 
accused and this would in ordinary cir- 
cumstances I think be the correct course 
to pursue but in the peculiar circum- 
stances of the present case I would 
accede to the learned Government Advo- 
cate. There is evidence, some of which 
has been so perfunctorily recorded, that 
it is impossible to say whether it is of 
value or not and there is also evidence 
which is not properly on the record. 
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Possibly this may be partly due to the 
fault of the prosecution but it is also due 
to the fault of the trial Court. What the 
value of this evidence may be we cannot 
say, as not being on the record we cannot 
consider it, I would therefore, as I have 
already indicated, accede to the request of 
the learned Government Advocate and set 
aside the conviction and sentence and 
direct that the appellant be re- tried. 

Ross, J. :—I agree. 

Retnal ovdefed. 
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Dawson Miller, C. J. and Bucknill, J 

Iswari Prasad Singh and another — Plain- 
tiffs-Appellants 

V. 

Sahodra Kumari and another — Defen- 
dants-Respondents. 

F. A. No. 13 of 1919, decided on.8tb 
February, 1922. 

specific Relief Act of 7877, S. 42— 
applicability to Santal Par gannaS’— Court 
having jurisdiction in the Santal Pargannas 
cannot grant mere declaratory relief. 

The Specific Relief Act does not apply to the 
Santal Paragannas and there is nothing in the law 
apart from that Act which would entitle the Court 
to grant a mere declaratory decree. 2 P, L J. 379; 
19 W.R. 171; 23 W.R. 314 followed. [P. 44. C.I.] 

Dawson Miller, C* J* • — This is an 
appeal from a decision of the Subordinate 
Judge of Jamtara, a place situate in the 
Santal Pargannas, and the only question 
which arises for decision in this appeal 
is whether a Court having jurisdiction in 
the Santal Pargannas has power to grant 
a decree giving declaratory relief where 
no consequential relief is prayed for or 
could be obtained. The suit was insti- 
tuted as long ago as tue year 1907 the 
plaintiff claiming to be the reversioner of 
the estate of one Harri Narayan after the 
termination of the life- interest of his 
widow. 

It appears that many years after the 
death of her husband the widow who is 
the first defendant in the suit adopt- 
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ed a son Mukhdeo Singh who is the 
second defendant in the suit. The plain- 
tiff as reversioner shortly afterwards in- 
stituted the present suit claiming a de- 
claration that the adoption was invalid 
and not binding. The case was the subject 
of a compromise but later on the de- 
fendant Mukhdeo Singh brought suit seek- 
ing to have the compromise set aside on 
the ground that it could not bind him, 
he being a minor at the time the com- 
promise was entered into, that com- 
promise having been entered into by his 
guardian adlitem who had clearly not 
taken proper care to protect his interests 
at the time. 

The compromise was set aside b y the 
High Court at Calcutta on appeal and 
the case was ordered to proceed, It came 
before the learned Subordinate Judge who 
dismissed the suit. From that decision 
the appellant has appealed. 

By the terms of the Specific Relief 
Act of 18^7 the provisions of that statute 
are applied to the whole of India except 
Scheduled districts as defined in Act XIV 
of 1874. The Santal Pargannas are com- 
prised within the Scheduled districts and 
therefore the Specific Relief Act does not 
apply to Courts having jurisdiction to try 
cases arising within the Santal Pargannas. 
The jurisdiction to grant declaratory 
decrees was first given to the Courts in 
India by the Act of 1877 except in so far 
as that power had been given by the Civil 
Procedure Code, the Code in force at 
that time being that of 1859. 

By Section 42 of the Specific Relief 
Act it is provided that '‘Any person en- 
titled to any legal character, or to atiy 
right as to any property, may institute 
a suit against any person denying or in- 
terestejd to deny his title to such character 
ftr right, and the Court may in its discre- 
tion make therein a declaration that he is 
so entitled and the plaintiff need not in 
such suit ask for any further relief.’* 

Then there is a proviso with which we 
are not concerned and one of the cases 
set eut in the illustrations to the section 
is the case of a Hindu widow in posses- 
sion of property who adopts a son to her 
deceased husband and it states that person 
presumptively entitled to the property on 
her death without a son may in a suit 
against the adopted son obtain a declaration 
that the adoption was invalid. It is quite 
clear therefore that a suit of this nature 


was one of the very class which was pro- 
vided for specifically by Section 42 of the 
Specific Relief Act. Under Section 15 of 
the Civil Procedure Code of 1859 it was 
provided “ that no suit shall be open to 
objection on the ground that a merely 
declaratory decree or order is sought 
thereby, and it shall be lawful for the 
Civil Courts to make binding declara- 
tions of right without granting conse- 
quential relief.” 

That section is very broad in its terms 
and it follows the similar statute relating 
to the same matter in England, viz,^ 15 
and 16 Vic., C. 86, Section 50, but the 
powers there given have by a long course 
of decisions both in England and in this 
country been limited to cases where, in 
addition to the declaration sought for, 
some present consequential relief might 
also be obtained either in that or in some 
other Court. 

This question has been the subject of 
consideration on more than one occasion 
by the Judicial Committee of the Privy 
Council. In the case of Sadut Ali Khan 
V. Khajeh Ahdool Gunnee (1)^ it was laid 
down that where a declaratory decree is 
sought without consequential relief in the 
same suit the Court must see that the 
declaration of right might be the founda- 
tion of relief somewhere. That means 
that there must, at the time when the 
suit is brought, be some relief which the 
plaintiff can obtain in addition to his de- 
claration either in the same or in some 
other Court but it must bo present relief, 
and if there should be any doubt as 
to that proposition it is only necessary to 
refer to a later decision of their Lord- 
ships in the case of Sivimathoo Moothoo 
Vijici Racoon adah Ranee Kolanda puree 
Naichiar v. Doyasinga Taver (2). 

The same question came up for deci- 
sion and it was there held that the mere 
quieting of doubtful titles is not suffi- 
cient reason for a declaratory decree 
and it appeared to their Lordships to 
have been very reasonably ruled in India 
that the Court would not try ques- 
tions of title as to future interests 
where neither claimant has a right to 
present possession, especially questions of 


(1) (1873) I. A. Supt.Vpl. 163=sU B.L.R 203= 

19 W.R. 171 = 3 Sar. 229 (P,C.). 

(2) (1874) 2I.A. 169-23 W.R. 314=15 B.L, 

R. 83=3 Sar. 456 (P. C ). 
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title which;may never arise 

The same matter was considered by 
this Court in the case of Kumar Satya 
Niranjan Chakravarty v. Dwarka Nath 
Sadhu (3) and precisely the same point 
was raised in that case as is argued before 
us to-day. That was a question as to 
whether notwithstanding that the provi- 
sions of the Specific Relief Act are not 
applicable to the Santal Pargannas, 
nevertheless a Court having jurisdiction 
to try cases arising there could grant 
declaratory relief. That was an even 
stronger case than the present case. 

In that case consequential relief might 
have been asked for, although in fact it 
was not, and it was there held, which is 
not now disputed, that the Specific Relief 
Act did not apply to the Santal Pargannas 
and it was further held that having once 
arrived at that conclusion there was 
nothing in the law apart from the Specific 
Relief Act which would entitle the Court 
to grant the declaratory decree claimed 
and it was pointed out, as I have already 
endeavoured to do, that before 1877 the 
powers of the Courts in such cases were 
governed by the provisions of the Civil 
Procedure Code subject to a condition 
precedent that there were circumstances 
which might justify the grant of conse- 
quential relief. That case has been fol- 
lowed in more recent cases in this Court 
and I can see no reason whatever to differ 
from the conclusion arrived at there. 

The result is that this appeal must be 
dismissed and the respondents are entitled 
to their costs. 

Bucknilli J. ' — I agree. 

Appeal dismissed. 


(i) (1918) 1 V. L. W. 733 = 40 I. C. 174 = 
2 P. L. J. 379. 
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(Full Bench.) 

• 

Dawson Miller, C. J., Mullick and 
Jwala Prasad, JJ. 

Raj Kumar Mahton — Defendant- Appel- 
lant 

V. 

Ram Khelawan Singh — Plaintiff- Res- 
pondent. 

Second Appeal No. 543 of 1919, deci* 
dad on 24th November, 1921, from the 
decision of Sub-J., Arrah. 


(a) Civil P.C., O 23, R. not he satis* 

fled as to existence of grounds (a) and (b) of 
section — Court has no jurisdiction to pass an 
order for withdrawal. 

Where the Court is not satisfied that the cir- 
cumstances contemplated in the rule exist, then it 
has no jurisdiction to make the order for with- 
drawal with liberty. In all cases, however, where 
an order under the rule is made, it must be pre- 
sumed in the absence of proof to the contrary 
that the Court was satisfied that the conditions 
in one or other of the sub-rules (a) and (h) 
existed. In order successfully to challenge the 
jurisdiction it is not sulficient merely to point out 
that no reasons are assigned by the Court in 
making the order. [P. 46, C. 1.] 

(b) C. P. C., S. 11 — Prior decision cannot be 
challenged in collateral proceeding. 

Where jurisdiction is conferred to determine 
a particular question and the Court having juris- 
diction determines it, it can hardly be disputed 
that the decision is binding upon the parties, 
whether right or wrong, until it is set aside by 
some process known to the law in that suit. This 
may be done either by review of judgment or by 
appeal or revision where such procedure is per- 
mitted by law in the particular case. It cannot 
be done m a collateral proceeding. ,To hold 
otherwise would be to destroy the finality of all 
legal proceedings and to render a determination 
of rights by a Court of law impossible. 

Per Mullick, /. — The Court trying a subsequent 
suit is not competent to enter into the question 
whether the Court which granted the permission 
to bring a fresh suit had properly made such 
order. 48 Cal. 138 (F. B.) Followed; 44 Cal. 367; 
(1 P. L. T. 300) reported (1920) P. H C. C. 232; 
dissented. [P. 46, C, 1 ; P. 47. C.l] 

(c) C. P. C., S. 715, O. 23. R. l-^^Order under 
O. 23 P. 1. whether rcvisable 

Per Mullick, J. — Whether the order of a Court 
which has given leave to withdraw with permis- 
sion to bring a fresh suit in contravention of the 
terms of Order XXlII. Rule 1 can be revised 
under Section 115, C P. C., if the section is 
strictly construed, is a matter of some doubt But 
the practice of the Court has been to interfere 
either under the powers conferred, by Section 115 
C. P. C. or by the Government of India Act. 

[P. 47. C. 1.] 

W. H, Akhbari — for Appellant. 
Parmeshwer Day:il — for Respondent. 

Dawson MiUer» C* J. The suit out 
of which this reference arises was insti- 
tuted by the respondents before the 
Munsif at .\rrah claiming possession of 
certain lands on the ground that they 
were their zarait and not the kasht 
lands of the defendants. They were met 
by the objection that the matter was 
res- judicata on the ground that the 
plaintiffs claimed the same relief 
against the same defepd^nt^^ in a previ- 
ous suit before the Munsif at Sassarahx 
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and had withdrawn that suit, and that 
although leave had been given on that 
occasion to institute a fresh suit such 
leave was granted without jurisdiction 
and could b6 treated as a nullity in any 
subsequent proceedings. 

It appears from the record of the ear- 
lier suit that during the hearing a petition 
was presented by the plaintiffs under 
Order XXIII, Rule 1, of the Civil Pro- 
cedure Code to the following effect : — 

** In this suit there were some legal 
defects for which reason there is difficulty 
in maintaining the suit. For this reason I 
pray that permission may be granted to 
withdraw the suit with liberty to bring a 
fresh suit,*’ 

The Munsif allowed the application and 
passed an order in these terms: — 

** Suit allowed to be withdrawn with 
permission to bring fresh suit subject to 
limitation. Defendant will get costs. ” 

Subsequently the present suit was in- 
stituted and the objection mentioned was 
taken. Tt was urged that no reason had 
been given* in the order made by the 
Munsif in the previous suit and that the 
Court was entitled in the subsequent 
suit* to consider whether in fact the 
conditions mentioned in Clauses, [a) and 
(i) of Order XXIII, Rule 1 (2) existed. 
The Munsif held that he could not ques- 
tion the 1 legality of the order made in the 
previous suit and overruled the objection. 
He also found for the plaintiff’s on the 
other issues and made a decree in their 
favour. 

On appeal the Subordinate Judge 
considered that the order permitting the 
plaintiffs to withdraw the previous suit 
with permission to bring a fresh suit was 
irregular as it did not disclose the grounds 
on which the permission was given and 
Jihat it was open to him to consider 
whether there were sufficient grounds for 
giving the permission. In the result he 
considered that there was a formal defect 
within the meaning of Order XXI 1 1, 
Rule 1 (2) (a) and dismissed the appeal. 

The defendants appealed to the High 
Court and contended that the present 
suit was not maintainable inasmuch as 
the order permitting the plaintiffs to 
withdraw the previous suit with liberty 
to institute a fresh suit was without 
jurisdiction. The case came before a 
Division Bench consisting of Das and 
Adami, J., who were of opinion that the 
procedure adopted by the Subordinate 
Judge could not be supported as it was 


not within the competency of ;the Court 
trying the subsequent suit to consider 
whether the order made under Order 
XXIII, Rule 1, in the original suit was 
properly made. 

The Division Bench considered that 
whether the order was right or wrong the 
Court had jurisdiction to make it and it 
could not be called in question in a 
subsequent suit. They accordingly were 
of opinion that the appeal should be dis- 
missed. A different view, however, had 
been expressed in two earlier cases in this 
Court, Satyahadi Gountia v. Bedeadhav (1) 
and Rama Shigh v. Janak Singh (2). The 
Division Bench therefore referred the 
case to a Full Bench for decision for- 
mulating the following points of law for 
consideration: — 

(1) Can an order granting the plaintiffs 
permission to withdraw from a suit with 
liberty to institute a fresh suit in respect 
of the subject-matter of such suit be said 
to be an order without jurisdiction, if it 
is passed under circumstances not con- 
templated by Order XXIII, Rule 1 of 
the Code ? 

(2) Can such an order be treated as a 
nullity in a subsequent suit between the 
parties in respect of the subject-matter of 
the first suit ? 

Order XXIII, Rule 1 provides as 
follows: — 

(1) At any time after the institution of 
a suit the Iplaintiff may as against all or 
any of the defendants withdraw his suit 
or abandon part of his claim. 

(2) Where the Court is satisfied : — 

( a) that a suit must fail by reason of 
some formal defect, or 

(h) that there are other sufficient 
grounds for allowing the plaintiff toinstitute 
afresh suit for the subject matter of a suit 
or part of a claim, it may on such terms 
as it thinks fit, grant the plaintiff per- 
mission to withdraw from such suit or 
abandon such part of a claim with liberty 
to institute a fresh suit in respect of the 
subject-matter of such suit or such part 
of a claim. 

The first question formulated for our 
decision assumes that the order was pas- 
sed “ under circumstances not contempla- 
ted by Order XXIII, Rule 1 of the 
Code. ” By this I understand that the 
circumstances there’referred to are confi- 
ned to those mentioned in Clauses (a)and(^) 
of Rule 1, Sub- Rule (2)of the order, and do 

1) (1918) 3P. L. J. 404^:46 iTcTm 

2) (1920) I P. L. T. 300« 56 I. C. 697«192a 
P. H. C. C. 232. 
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not include a case where the Court mak- 
ing the order is not satisfied tint the cir- 
cumstances mentioned in Clause, (a) and 
(i) exist. 

If the Court is not satisfied that the 
circumstances contemplated in the rule 
9 xist then in my opinion it has no juris- 
diction to make the order, as the juris- 
diction is only conferred where the Court 
IS so satisfied. If this condition is not 
fulfilled I think it is clear that the juris- 
diction does not arise. In all cases, how- 
ever, where an order under the rule is 
made it must be presumed in the absence of 
proof to the contrary that the Court was 
satisfied that the conditions in one or other 
of the sub- Rules (a) and (d) existed. Other- 
wise it is hardly conceivable that it would 
have made the order. In order success- 
fully to challenge the jurisdiction it is not 
in my opinion, sufficient merely to point 
out that no reasons are assigned by the 
Court in making the order. 

In the present case the Munsif acted 
with the petition before him and it must 
be presumed, in the absence of any evi- 
dence to the contrary, that the circum- 
stances mentioned in the rule existed at 
least to his satisfaction. Once this is con- 
ceded, as I think it must be, it follows 
in #my opinion that the Munsif had 
jurisdiction to make the order and it is 
not open to the Court in the subsequent 
suit to question the propriety of his de- 
cision, or to consider whether in fact there 
existed a formal defect or other sufficient 
ground for the order. 

Where jurisdiction is conferred to 
determine a particular question and the 
Court having jurisdiction determines it, 
it can hardly be disputed that the decision 
is binding upon the parties, whether right 
jr wrong, until it is set aside by some 
process known to the law in that suit. 
This may be done either by review of 
judgment or by appeal or revision where 
5ucb procedure is permitted by law. In the 
particular case it cannot be done in a 
:ollateral proceeding. To hold otherwise 
would be to destroy the finality of ail legal 
proceedings and to render a determination 
Df rights by a Court of law impossible. 

There was formerly some conflict of 
opinion in the High Court at Calcutta 
as to how far an order made under Order 
XXIII, Rule 1 (2) could be called in 
question in a subsequent suit brought 
in pursuance of the leave granted by the 
order ; but in the most recent decision of 
that Court the authorities were reviewed 


and it was laid down by a Full Bench con- 
sisting of the Acting Chief Justice and 
four Judges that the Court trying the 
subsequent suit is not compefj^t to enter 
into the question whether theJCJourt which 
granted the permission to bring afresh 
suit had properly made such order ,* 
Hfiday Nath v. Ram Chanha (3). 

It is important to bear in mind that in 
that case the Court found that the Judge 
who made the order in the previous suit 
was satisfied, rightly or wrongly, that 
circumstances existed which justified such 
an order and held that jurisdiction arose 
if he was so satisfied and added “ It is 
plain that, howevf^r erroneous the order 
may be, it is not an order made by a 
Court without jurisdiction ; it is on the 
other hand an order made by a Court of 
competent jurisdiction acting with mate- 
rial irregularity in the exercise of its 
jurisdiction. The order cannot conse- 
quently be deemed null and void. The 
party aggrieved may directly impugn the 
order, and may in an appropriate proceed- 
ing invoke the aid of a superior tribunal 

to set aside the order but till it has 

been so vacated it is operative betv/een 
the parties and cannot be ignored or chal- 
lenged collaterally in a different pro- 
ceeding,*' 

I entirely concur with the view expres- 
sed by the learned Acting Chief Justice in 
that case and in my opinion the decision 
in the earlier case of Kali Pvosanna v. 
Panchanan (4) and the decisions of this 
Court in Satyaliadi Gountia v. Bederdhar 
(1) and Ra^na Singh v. Janak Singh (2) 
which followed it cannot be supported, 
'i'o the questions submitted in this refer- 
ence Iain of opinion that assuming the 
Court making the order was satisfied 
that the circumstaoces contemplated in 
Clauses {a) and (^) of Order XXIII.'Rtiiii. 
1 (2) existed the answer should be in the 
negative. 

I find that the Court was so satis- 
fied in the present instance and I would 
dismiss the appeal with costs including 
the costs of this reference. 

MuUick, J •— 'I agree that the appeal 
should be dismissed with costs including 
the costs of this reference. Whether the 
order of a Court which has given leave 


(3) (1920) 48 Cal. 138 = 24 C.W.N. 723=53 I.C. 

806=31 C.L.J. 482. 

(4) (1916) 44 Cal. 367 = 23 C.L.J. 489=33 I.C. 

670«20 C.W.N. 1000. 
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to withdraw with permission to bring a 
fresh suit in contravention of the terms of 
Order XXIII, Rule 1 can be revised 
under Seigtion 115, C.P.C. is, in my 
opinion, ifiHie section is strictly cons- 
trued, a matter of some doubt ; but the 
practice in this Court has been to inter- 
fere either under the powers conferred by 
Section 115, C. P. C., or by the Govern- 
ment of India Act and the defendant’s 
proper remedy therefore was to move the 
High Court to set aside the order grant- 
ing leave in this case. 

The order was in no sense a nullity and 
could not be questioned in a collateral 
proceeding. 

Jwala Prasadi J. I agree that the 
appeal should be dismissed with costs 
including the costs of this reference. 

Appeal dismissed. 
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Dawson Miller, C. J. and Coutts, J. 

Md, Ahdul Kasim and others — Defen- 
dants-Appellants 

V. 

Chaturbhuj Sakai — Plaintiff- Respon- 

dent. 

Hetters Patent Appeals Nos. 109, 110 
and 111 of 1919, decided on 25th May 
1921 from the decision of Adami, J., dated 
20th November 1919. 

Linfitation Act. S. 5 — Ex* parte admission — 
Respondent not aware of it — Procedure is irre- 
gular — Respondent can object in appeal. 

The admission of the appeal subject to objec- 
tion was irregular. An appellate Court ought 
not to interfere with the discretion exercised by 
the Court below, merely because, upon the 
material before it, it might have arrived at a 
different conclusion. But where no discretion at 
all is exercised it is certainly open to the party 
aggrieved to raise the question on appeal. 41 Mad 
412; 45 I. A 25 (P C.). [P. 48, Cs. 1 and 2.] 

W, H, Akbari and Harihar Prasad 
Sinha — for Appellant. 

^ Sundar Lai — for Respondent. 

Dawson Miller> C* J. : — These 
appeals are preferred under the Letters 
Patent from a decision of a single Judge 
of this Court, dated the 20th November, 
1919. The appellants are respectively 
the defendants in three suits instituted by 
the same plaintiff claiming a declaration 
that certain entries in the record-of-rights 
in favour of the defendants who were his 
tenants were not correct. The plaintiffs 
succeeded in each of the suits in the trial 
Court. The decree was passed on the 
13th September, 1917. On the 27th 
September the defendants in each case 
presented a memorandum of appeal, 


which, had the memorandum been 
accompanied by the necessary’documents 
would have been within time. 

It appears, however, that no copy of 
the decree was attached to the memo- 
randum of appeal or filed in the appellate 
Court, Therefore the memorandum 
could not be taken as having 
been properly presented. This matteft 
however, was drawn to the attention 
of the appellant and four days* 
time was allowed within which to supply 
the necessary documents. The 28th 
September was the last date of the terra 
in the lower Court and the vacation con- 
tinued until the 30th October. Accord- 
ing to the rules, therefore, the last day 
for filing a proper memorandum of appeal 
accompanied by the decree would be the 
3ist October, No copy of the decree, 
however, was in fact filed on that date. 

It appears that on the 5th November 
the appellant’s Vakil was informed that 
no copy of the decree had been filed and 
that the copy should be supplied. No 
steps were taken apparently by the 10th 
November and accordingly on the 10th 
November the case was struck off. That 
means that the memorandnm of appeal 
was rejected. That was done by the 
order of the District Judge. Subsequently 
on the 19th November, long after the 
time for presenting the appeal, the 
appellants tendered a copy of the decree 
and at the same time presented a petition 
setting out certain facts which they re- 
lied upon as sufficient reason for not 
having presented their appeal properly in 
time. Upon that petition the learned 
Judge made an order. 

Admit subject to objection,” 

By which, 1 take it, it was meant that 
the appeal should be admitted subject to 
any objection, which must be taken at 
the hearing of the appeal. Now, up to 
that time the respondents were not and 
could not have been present before 4the 
learned District Judge, the proceedings 
being entirely ex parity and it does not 
appear that any notice or intimation of 
any sort was given to the respondents 
that the appeal had been admitted out of 
time subject to any objection they might 
take at the hearing. 

. So far as the respondents could gather 
any information from the documents which 
they might have in the case all that would 
appear would be that the memorandum 
of appeal was presented on the 27 tb 
September which is clearly within time 
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and, therefore, not open to any objection 
on their part on the ground of limitation. 
When the appeal came on for hearing the 
learned District Judge after considering 
the merits of the case allowed the appeal 
but not a word was said by anybody as 
to the admission of the appeal being out 
of time nor was any objection taken by 
the respondents and there is nothing 
whatever to show that the respondents 
had any intimation that the appeal had 
not been presented quite regularly and 
within time. 

Subsequently they appealed to this 
Court and the case came, as I said, before 
a single Judge, and the question of limi- 
tation was raised. The learned Judge took 
the view that the admission of the appeal 
subject to objection by the lower Court 
was irregular and that in fact upon the 
materials disclosed in support of the ap- 
plication to extend the time there was no 
sufficient reason whatever for allowing 
the memorandum to be presented after the 
time had expired, and allowed the appeal. 

Now in appeal before us it is contend- 
ed that the learned Judge of the lower 
appellate Court was justified in adopt- 
ing the procedure he did and admitting 
the appeal subject to objection and that in 
fact in taking chat course he was exer- 
cising his discretion under section 5 of 
the Limitation Act in favour of the then 
Appellants and, he having exercised that 
discretion, it did not lie within the power 
of this Court to interfere with that dis- 
cretion, which, it was contended, had 
been properly exercised by the District 
Judge. I quite agree that an appellate 
Court ought not to interfere with the 
discretion exercised by the Court below 
merely because upon the material before 
it, it might have arrived at a different 
conclusion. 

But it seems to me that in the present 
case no discretion at all was exercised by 
the learned Judge. He merely postponed 
the consideration of the matter until the 
trial and, even then, as no notice was 
given to the respondents, the question 
was never considered. Consequently, 
even assuming that the order was in first 
instance a proper one it never became 
necessary for him to exercise any discre- 
tion on the question of limitation. 

In acting in the way he did, the learned 
Judge was taking a course which has 
been severely condemned by the Privy 


Council on the ground that such a course 
might lead to a useless expenditure 
of money and unprofitable waste of time 
and thus create considerable, embarrass- 
ment, and in the presentAase I may 
further add another reason for not adopt- 
ing that course, that if an order such as 
this, when made, is not communicated 
to the opposite party, the opposite party 
may never have an opportunity of raising 
any objection at all. 

That is exactly what happened in this 
case. If, however, it could be shown 
that the Opposite Party had an oppor- 
tunity of arguing the question before the 
lower appellate Court and failed to take 
advantage of it, then different considera- 
tion might arise but such was not the 
case. It may be that the admission -of 
the appeal subject to objection was not 
such an irregularity as to vitiate the 
judgment notwithstanding that the 
practice is objectionable ; but where no 
discretion has been exercised as to 
whether an extension of time for appeal- 
ing should be allowed it is certainly open 
to the party aggrieved to raise the question 
on appeal. 

In the case of Kyishnaswami Panikondar 
V. Ramaswami Chcttiav (1) it was distinctly 
laid down, in a case where a similar order 
to that now under consideration had been 
made, that the respondents were entitled 
to an opportunity of raising the question 
of limitation: But this order of admis- 

sion,*' say their Lordships, was made 
not only in the absence of Ramaswami 
Chettiar, the contesting respondent, but 
without notice to him. And yet in terms 
it purported to deprive him of a valuable 
right, for it put in peril the finality of the 
decision in his favour, so that to preclude 
him from questioning its propriety would 
amount to a denial of justice. It must 
therefore in common fairnfess be regarde^f 
as a tacit term of an order like the present 
that though unqualified in expression it 
should be open to re-consideration at the 
instance of the party prejudicially affect- 
ed, and this view is sanctioned by the 
practice of the Courts in India. 

It is, therefore, in my opinion clearly 
open to the present respondents to 
contest the propriety of having had the 
appeal admitted out of time. The 


(1) (1918) 41 Mad 4ia=43 I.C, 493=^45 I. A. 
25 (P. C.). 
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learned J udge before whom the appeal 
came took the same view and he went in- 
to the merits as to whether or not any 
good cau# has been shown for admitting 
the’ appeal out of time, and I must con- 
fess that it would be difficult to arrive at 
any other conclusion than that at which 
the learned Judge arrived, 

I have already given the dates which 
show that the decree was only filed in 
Court something like 19 days after the 
proper time, and the only evidence, if one 
can call it evidence, in support of the ap. 
plication for indulgence, is a petition 
presented by the appellants, unverified 
and not accompanied by any affidavit, 
which merely states that the petitioner’s 
karperdaz was seriously injured by rioters 
in a riot case, and that he was sent to 
hospital and remained senseless for seve- 
ral days, that the petitioner did not know 
that a copy of the decree was not filed as 
ordered by the Court that when the peti- 
tioner dame to enquire about the date 
the petitioner learnt about the striking 
off on account of the copy of the decree 
not being filed within the time given by 
the Court. His appeal was in the hands 
of his karperdaz and he was lying in 
hospital. That was the only mate- 
rial the Court had before it. There is 
not a word in that petition to show that 
even if the karperdaz was ill the pleader 
could not have done what was necessary 
and what in fact he ought to have done in 
the first instance, namely, file a copy of 
the decree with the memorandum. 

Again there is not a word to show 
when the karperdaz was ill or whether in 
fact his illness put it out of his power to 
assist the pleader if he required his assist- 
ance in supplying a copy of the decree 
on the 27th September. In fact there is 
no material at all upon which one can act 
in a petition of that sort, and in my 
opinion the learned Judge from whose 
decision this appeal is brought arrived at 
the right conclusion in saying that the 
appellants must fail upon the merits. 

The appeals must in my opinion be 
dismissed with costs. 

CouttS) J* •—I agree. 

Appeal dismissed. 
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Das and Adami, JJ. 

Bar Kuafin Alak Manjan Kuari — De- 
fendant-Appellant V, 

Sivear Barnard and Co, — Plain tiffs- Res- 
pondents, 

A. No. 179 of 1918, decided on 13th 
June, 1921, from an order of Sub- Judge, 
Kanchi. 

T, P, Act, S, 59 — Attesting witness — Must 
have seen execution and also subscribed as 
witness. 

The party who sees the will executed is in fact 
a witness to it ; if he subscribes as a witness he is 
then attesting witness. (49 I. C. C78) Followed. 
Attestation does not consist merely in seeing the 
execution of a document. It requires a further 
act, that is subscribing the name of the witness 
on the document as having seen the execution. 
1 P. L. J. 1129 Approved. [P. 50, C. 1.] 

Where a person does not purport to sign the 
document as an attesting witness and the docu- 
ment established that he signed the document as 
giving his approval to the transaction, and not as 
attesting witness he is not an attesting witness. 

[P.51,C. 1.] 

A, P. Upadhyay and Murari Prasad — 
for Appellant. 

Manuky Susil Madhuh MulUck and Ban- 
him Chandra De — for Respondents. 

DaS) J* : — This was a suit instituted by 
the respondents against the appellants 
to enforce a mortgage bond executed by 
the latter on the 6th April, T08. The 
suit was contested by the appellants on 
two grounds: first, on the ground that the 
mortgage bond not having been attested 
according to law was not enforcible 
against them, and, secondly, on the 
ground that the mortgage was not intend- 
ed to be acted upon and that the plaintiff 
company, by an agreement entered nto 
by and between them and Maharaj 
Kumar Jagat Mohan Nath Sahi Deo the 
husband of the defendants, in considera- 
tion of a license granted by the Maharaj 
Kumar to the plaintiffs, exonerated the 
defendants from all liabilities under the 
deed of mortgage. The learned Subordi- 
nate Judge has rejected the contentions 
advanced on behalf of the defendants 
and has given the plaintiffs a decree for 
the full amount claimed. 

I will first examine the contention 
based on Section 59 of the Transfer of 
Property Act. That section provides 
that : — 

“ Where the principal money secured 
is one hundred rupees or upwards, a 
mortgage can be effected only by a 
registered instrument signed by the 
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mortgagor 'and attested by at least two and enable a party to produce witnesses 
witnesses.” to the factum of execution in their 


The meaning of the word “ attested” 
has been considered in various cases. It 
is suflScient to refer to Bufdett v. SpiU 
bury (1) where the Lord Chancellor stated 
the law in these words, “ The party who 
sees the Will executed is in fact a wit- 
ness to it ; if he subscribes as a witness, 
he is then attesting witness,” 

It will appear then that two conditions 
must be satisfied before the validity of 
the document is established as against 
the mortgagor, first there must be at 
least two persons who see the document 
actually executed, and secondly these 
persons must subscribe as witnesses. As 
Abdur Rahim, J. said in Muniappa 
Chettiar v. Suma Vellachmy (2). Attesta- 
tion does not consist merely in seeing the 
execution of a document. It requires a 
further act, that is, subscribing the name 
of the witness on the document as having 
seen the execution. 

In the case before His Lordship, the 
mortgage bond was executed by two 
persons. One of them executed it in his 
own house in the presence of two attest- 
ing witness. Afterwards the document 
was taken to the jail, when the other exe- 
cutant executed it. The attesting wit- 
ness who had already attested the docu- 
ment, went to the jail and saw the exe- 
cution of it by the other executant, but 
they did not subscribe their names again 
as attesting witnesses after the docu- 
ment was executed by the second execu- 
tant in jail. It was held by His Lord- 
ship with the concurrence of Oldfield, J. 
that the mortgage bond could not be 
enforced as against the executants. 

It seems to me that if, as has been sug- 
gested, the rule stated by the Lord Chan- 
cellor in Burdett v. Spilsbufy (1) and re- 
cognized in Section 59 of the Transfer of 
Property Act, was deliberately adopted 
to serve as a barrier against perjury and 
fraud. See Ellis v. Smith (3). It must be 
established that the persons alleged to be 
attesting witnesses, not only saw the exe- 
cution of the document, but also subscribed 
their names on the document as having 
seen the execution. Any other view 
would open the door to fraud and perjury 

(1) (1842) 10 Chand Fin7 340 * 8 E. R. 772* 59 

R.R. 105 

(2) (1918) M. W. N. 853=49 I, C. 278= 

9 M. L. W. 5. 

(3) (1874) 1 Ves. Jur. 11 = 30 E. R. 205. 


presence when their names do not appear 
in the document as attesting witnesses. 
This is at the bottom of the rule enun- 
ciated in Ram Bahadur Singh v. Ajodhya 
Singh (4) that a person whose name 
appears on the deed merely as scribe is 
not such a witness as is required by 
Section 59 of the Transfer of Property 
Act, although he may have actually seen 
the deed executed. 

Now, how does the case stand on 
facts ? On a mere inspection of the 
document, it does not appear that it was 
attested by at least two witnesses. The 
point is of such vital importance to the 
plaintiffs that I think it necessary to set 
out that portion of the document which 
contains the signatures on the margin. 
That portion is as follows: — 

** Signature. — Srimati Alapkamanjari 
Kueri Barkuerain Sahib. By my own pen. 

** Signature. — Srimati Mohair Manjri 
Kueri Chotkurain Sahib. By my own pen. 

“ Signature, — Maharaj Kumar Jagat 
Mohan Nath Sahi Deo of Chotanagpur. 

Witnessed by. — Sarbal or Saphal.”* 

(This is due to the inability of the 
translator to read the name correctly in 
the vernacular). 

The first two signatures are of the 
appellants, the actual executants of the 
document. The third signature is of their 
husband, and the last signature is of the 
attesting witness. Prima facie^ the docu- 
ment was attested by only one witness, 
Sabral or Saphal : but it was urged on 
behalf of the appellants that, as the 
Maharaj Kumar was not one of the exe- 
cutants, he must have signed the docu- 
ment as sn attesting witness. 

The answer of the defendants to thi^ 
argument is that he does not purport to 
sign the document as an attesting wit- 
ness as Sabral or Saphal does ; and they 
rely upon the recital in the mortgage 
bond as conclusively establishing that he 
put his signature on the document in 
another capacity. That recital which has 
been moie correctly translated in the 
judgment of the learned Subordinate 
Judge runs as follows : — 

“ The deed is executed by us with con- 
sent and permission of our husband so 
that he may not in future raise objection 
to realisation of debt by sale of 

(4) I P. L. jril29:^4 T. c73^Tp.l7w;“w; 
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mortgage property (villages). Our hus- 
band signed as witness in the bond in 
evidence of the above fact.'^ 

In my judgment, this recital conclu- 
-siverly establishes that the Maharaj 
Kumar did not sign the document as an 
attesting witness, but as giving his con- 
sent to the transaction. 

It was strongly contended on behalf of 
the respondents that, as the evidence 
establishes that the Maharaj Kumar sign- 
ed the document after seeing the execu- 
tion of the document by his wives, it 
must follow that he signed as an attesting 
witness. The evidence on this point is 
conflicting, but I entirely accept the evi- 
dence of Mr. Ambler that the Maharaj 
Kumar took the document to the ladies 
who sat behind the purdah and brought 
it back alter execution to the Sub-Regis- 
trar. It was open to the learned Subor- 
dinate Judge on this evidence to find as 
he has found, that the Maharaj Kumar 
saw the •execution of the document by 
the ladies.. 

I will also accept the finding of the 
learned Subordinate Judge that the 
Maharaj Kumar signed the document 
after execution of the same by the ladies. 
But these findings of fact do not, in my 
judgment, establish that the Maharaj 
Kumar was an attesting witness to the 
document. In the first place, he does not 
purport to sign the document as an attest- 
ing witness. In the second place, the 
document establishes that he signed the 
document as giving his approval to the 
transaction, and not as an attesting wit- 
ness. I cannot distinguish this case from 
the case of a scribe who signs a document 
after seeing its execution by the execu- 
tants. 

To hold otherwise would be to open 
the door to perjury and fraud which it 
was the intention of Section 59 of the 
Transfer of Property Act to prevent. I 
hold that the Maharaj Kumar not having 
subscribed as a witness, is not an attesting 
witness. It follows that the mortgage 
bonci was not attested by at least two wit- 
nesses, and that it cannot be enforced 
against the mortgagors. 

[Judgment then proceeds to deal with 
facts.] 

Adaini. J- I agree. 

Appeal allowed. 
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JwAL\ PraS\D, J. 

Athaf Hussain and another — Accused- 
Petitioners V. 

King-Emperor — Opposite Party. 

Cr. Rev. No. 94 of 1920, decided on 8th 
April, 1920, from an order of Honorary 
Magistrate, Dinapore, dated 27th January 
1920. 

Criminal Trial — Local inspeoHon-^Notes of 
inspection must he recorded* 

Though there is no provision in the Code of 
Criminal Procedure for making local inspection 
or for keeping a note of the inspection if made, 
it has been settled by authorities that a Magistrate 
must invariably put on record a note of his ins- 
pection. 37 Cal. 340 followed. [P. 52, C. 1,] 

Akhari K. Hussain and Ragho Prasad — 
for Petitioners. 

Nawal Kishore Prasad — for Opposite 
Party. 

Jwala Prasad# J..’— The petitioners 
have been convicted and sentenced to one 
month’s rigorous imprisonment each by 
the Honorary Magistrate of Dinapore 
under Section 323, I. P. C. The petitioner 
No. 1 is the father of petitioner No. 2. 
The complainant Asgar Hussain is the 
brother of petitioner No. 1. Between the 
two brothers there is no love lost. The 
complainant had on previous occasions 
brought cases of theft and assault against 
the petitioner No, 1, which were however 
dismissed. 

The present case was brought by the 
complainant on the allegation that on the 
27th September last at 7 a.m., the peti- 
tioners waylaid the complainant while he 
was going on an Ekka to Manair Thana 
to lodge an information against the peti- 
tioners of having committed theft in his 
house on the night previous, in order to 
prevent him from going to the thana. 
The complainant received nine injuries 
on his person. The Magistrate held that 
the complainant proved his case of 
assault against both the petitioners -and 
accordingly convicted them. 

The petitioners contend that the order 
of the Magistrate is vitiated by the fact 
that he did not keep on record any note of 
the result of the local inspection which he 
held. It appears that after the close of 
the case for the prosecution and the de- 
fence, and at the request of the prosecu- 
tion the Magistrate inspected the place of 
occurrence and has referred to it in his 
judgment after discussing the evidence of 
the prosecution in the following words ; “ I 
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inspected the scene of occurrence and 
I am convinced that Asgar was first 
beaten near the Imambara and then 
down the lane/’ 

In his explanation the Magistrate says 
that he did not import anything in the 
judgment which is not in the evidence 
and therefore did not think it necessary 
to write an inspection report and that 
there is no provision in the Code of 
Criminal Procedure making it obligatory 
on a Magistrate to do so. 

In the evidence of the prosecution 
witnesses it was stated that the place of 
occurrence is west of the inhabited 
portion of the village, particularly the 
houses of the complainant and the peti- 
tioners, and that there is a ditch to the 
west of it. It is contended on behalf of 
the petitioners that the complainant’s 
case, that he was going towards the west 
from the place of occurrence to thana, is 
impossible inasmuch as the Ekka could 
not possibly cross the ditch and that 
there was no wheel track for an Ekka 
towards the west to the thana but to the 
west of the village, the way by which the 
Sub- Inspector himself is said to have 
come to the village on an Ekka after the 
information was lodged. 

The petitioners in para. 7 of the 
petition to this Court say that they 
showed this to the Magistrate when he 
was inspecting the locality. The Magis- 
trate disposed of it by his observation in 
the judgment in the passage quoted 
above. Though there is no provision in 
the Code of Criminal Procedure for 
making local inspection or for keeping a 
note of the inspection if made, it has been 
settled by authorities that a Magistrate 
must invariably put on record a note of 
his inspection, vide Bahhon Sheikh v. 
Emperor (1). 

The passage quoted above clearly 
shows that the Magistrate has used the 
knowledge derived by him from his 
inspection of the locality. The accused 
has, therefore, been prejudiced by the 
omission of the Magistrate to place on 
record a note of his inspection. I would, 
therefore, set aside the conviction and 
order a retrial of the accused by the same 
Magistrate from the stage just before he 
inspected the locality. The Magistrate 
will again inspect the locality in the 

0) C. W.N 422=5 I. C. 

365=11 C. L. J. 335. 


presence of the parties and make a noto 
of what is pointed out to him by the 
parties particularly whether an Ekka 
could go towards the west of the village 
to the thana as alleged by the prosecution 
and challenged by the defence. 

The learned counsel on behalf of the 
accused urges that the retrial ordered by 
this Court should not be held by the same 
Magistrate, but by some other Magistrate. 
I do not see any reason for acceding to- 
this suggestion for there is nothing to- 
show that the Magistrate has shown any 
bias against the accused. The omission 
to place on record a note of his inspection 
was only an error of judgment. 

After the local inspection, the Magis- 
trate will hear the parties and then record 
a fresh judgment in the case. In the 
meantime the petitioners will remain on 
the same bail. 

Retrial ordered. 
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Sultan Ahmed, J. . 

Ramdhari Ahir and another — PetK 

tioners 


V. 

King- Em per or — Opposite Party. 

Cr. Rev. No. 1 of 1920, decided on 12th 
April, 1920 against an order of Dist. 
Saran, dated 13th January, 1920. 

Criminal Procedure Code {Act V of 1898),. 
Ss, 195, Cl, (6) and 476 — Appellate Court can 
take additional evidence and direct prosecution 
under S.476. 

An appellate Court under Section 195 (6) has 
got ample powers to examine any number of 
witnesses, or to take any additional evidence, if 
he thinks fit in order to satisfy itself whether it 
should or should not grant sanction or direct the 
re-prosecution of any person. 53 I. C. 826,. 
distinguished. [P. 53, C. 2J 

P. K, Sen^ S. P, Warma and H. N, 
Sahay — for Petitioners. 

Manohar Lai — for the Crown. 

Judgment* ‘ — This is an application 
against an order of the Sessions Judge 
of Saran, dated the 13th January, I920i 
directing the prosecution of the petition- 
ers under Section 476 of the Criminal 
Procedure Code, for an offence under 
Section 193 of the Indian Penal Code. 

The circumstances under which this 
application has come to be made to this 
Court are as follows, 

A certain decree was obtained in the 
Court of the Second Munsif of Chapra, 
against one Umrao Nonia. In execution 
of that decree notices under Order XXI,, 
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Hule 22 and Order XXI, Rule 66, were 
issued. The sale proclamation was issued 
and the sale was held in execution of that 
decree. 

An application was then filed by the 
son of Umrao Nonia named Ramdhan 
Nonia for the cancellation of all the exe- 
cution proceedings and a declaration that 
the sale was a nullity because those exe- 
cution procedings were against a dead 
man and were taken fraudulently. He 
therefore applied for sanction to prosecute 
the petitioners under Section 193, I. P.C. 
There were also other persons against 
whom the application for sanction was 
directed but we are not concerned with 
them in the present application. 

The learned Munsif came to the con- 
clusion that the application should not be 
granted and accordingly rejected it. 

An appeal having been preferred 
against that order to the learned Sessions 
Judge under Section 195, Clause (6), the 
learned tjudge refused the application 
under Sectjon 195, but directed the prose- 
cution of the petitioners under Section 476 
of the Code of Criminal Procedure. Hence 
the present application to this Court. 

Mr. Sen appearing on behalf of the 
petitioners has mainly contended that 
the Sessions Judge had no jurisdiction to 
pass the order which he has done after 
recording fresh evidence in the appeal 
under Section 195, Clause (6). 

It appears that the only witness to 
prove Umrao Nonia’s death before the 
Munsif was Ramdhan Nonia who spoke 
to his father having been dead before the 
'execution proceedings. In appeal the 
learned Judge on having been informed 
that the death of Umrao Nonia had been 
reported at the thana where there was an 
entry in the death register with respect 
to his death, called for the chowkidar who 
reported the death of Umrao Nonia to the 
thana, called for the register in which 
there was an entry with respect to his 
death, and also examined the Head 
Constable who had made that entry. 

Mir. Sen contends that the learned 
Judge had no jurisdiction to take this 
evidence. It is needless to consider in 
any detail the elaborate arguments which 
he has advanced in support of this pro- 
position, because in my opinion, so far as 
the law on the point is concerned, it is 
detennined by the authorities. The case 
jreported in Budhuti* LcU v. Chhatu Gope (I) 


11) (1916) 44 Cal. 816-25 C.L.J. 193=39 !• C. 
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is conclusive on the point. This decision 
has been followed in this Court, and it 
seems to me to be too late in the day to 
contend that a Sessions Judge^ in appeal 
exercising his powers under Section 195 
(6), cannot take fresh evidence before 
granting sanction. In my opinion there- 
fore the contention of Mr. Sen on this 
point fails. 

It has been contended that on the facts 
of the present case the learned Sessions 
Judge was not justified in taking the fresh 
evidence; and he relies upon a decision 
of Mr. Justice Das in the case of J(igdeo 
Lai V. Ramlagan Singh (2). It may be 
noted that that case was under Order XLI, 
Rule 27, and it was laid down there by 
Mr, Justice Das that Order XLI, Rule 27 
of the Code of Civil Procedure, does not 
provide that in order to enable the appel- 
late Court to pronounce judgment in 
favour of a particular party additional 
evidence may be admitted in appeal. It 
only provides that where it is impossible 
to pronounce judgment at all on the evi- 
dence, the Court might admit additional 
evidence. 

Whatever may be the law under Order 
XLI, Rule 27, the Court exercising its 
powers as an appellate Court under Sec 
tion 195 (6), has got ample powers to ex- 
amine any number of witnesses, or to take 
any evidence it thinks fit in order to 
satisfy itself whether it should or should 
not grant sanction, or direct the prosecu- 
tion of any person. It would be lament- 
able if the Court's powers to satisfy itself 
before granting sanction were in the least 
curtailed. 

What, as a matter of fact, has been 
done in this case is, that the appellate 
Court had the evidence of only one wit- 
ness to prove Umrao’s death before it, 
and it therefore called further evidence 
to satisfy itself whether the statement 
made by the one witness in the case was 
acceptable or not. Whether that Evi- 
dence is sufficient for the purpose of con- 
viction of the accused or not is neither here 
nor there; it will be for the trial Court 
now to find out whether it will rely upon 
this evidence, act upon it, and convict 
the accused. 

The sole question before the learned 
Sessions Judge was whether the bar to 
the prosecution of the petitioners should 
be removed or not ; and having satisfied 
himself as the learned Sessions Judge has 
done, 1 think this Court ougnt not to 
interfere with the order that he has 


(2) (1919) 53 1. C. 826. 
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passed. 

Under these circumstances I discharge 
the rule and uphold the order of the 
learned Sessions Judge. 

The learned Assistant Government 
Advocate has asked for costs. I decline to 
accede to his prayer. 
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Roe and Coutts, JJ. 

Sheo Narain Singh and others — Peti- 
tioners 


V. 

Rampertab Rai — Opposite Party. 


Cri. Rev. No. 66 of 1919, decided on 
24th March, 1919, against an order of 
S.-Judge, Shahabad, dated 10th Febru- 

ary, 1919. 

Criminal P.C. (Act V of 1898) ,Ss, 201 and 204 
{3) — Dismissal under — Further Judicial en- 
quiry ordered by Sessions Judge — Whether 
accused entitled to notice — Issue of summons 
without holding judicial enquiry is illegal. 

In the case of a dismissal under Section 203 or 
Section 204 (3) notice to the other side is not desi- 
rable. The other side has never had notice, the 
proceedings not having reached the stage of sum- 
moning them as accused persons, and in this re- 
gard such cases are distinguished from cases in 
which accused persons have been tried and dis- 
charged. Until the accused has been brought 
before the Court either by summons or by war- 
rant he should not be allowed to come before the 
Court at all. A party who is not being tried for 
an offence is not an accused person. 32 Cal, 
1085 followed. [P. 54, C. 2.] 

P, C, Manuk and N, Sinha — for Peti. 
tioner. 

M, Yunus and 5. P. Varma — for Oppo- 
Site-Party. 

Judgment* — The petitioners in this 
case are aggrieved, firstly, by an order of 
the Sessions Judge directing a further 
judicial enquiry upon which the District 
Magistrate directed a specified Deputy 
Magistrate to bold that judicial enquiry; 
and secondly by the further proceedings in 
which the Deputy Magistrate ignored 
both the orders of the Sessions J udge and 
the District Magistrate and summoned 
the accused to answer charges which 
everybody who had looked into the matter 
at all had de9lared either to be largely 
exaggerated or wholly false as regards a 
number of the accused who have been 
summoned. 

Two grounds are taken, firstly, that 
the order passed by the Sessions Judge 


was without notice to the accused and^ 
secondly that the Deputy Magistrate had 
np jurisdiction to issue summonses until 
a judicial enquiry had been made. The 
whole case-law with regard to notice has 
been clearly and fully stated by our 
brother Jwala Prasad. 

It is sufficient for us to say that the 
view taken by the Full Bench in Cal- 
cutta in the case of Haridas Sanyal v. 
Sariiulla (1), was that in the case of a 
dismissal under Section 203 or Section 204 
(3) notice to the other side is not desira- 
ble. The other side has never yet had 
notice, the proceedings not having reached 
the stage of summoning them as accused 
persons and in this regard such cases are 
distinguishable from cases in which 
accused persons have been tried and dis- 
charged. Action in contravention of that 
Full Bench decision should not, we res- 
pectfully think, have been taken without 
further reference to a Full Bench. We 
see no reason to refer this nxitter to a 
Full Bench of this Court for ,the reason 
that we accept the argument suggested by 
the Full Bench of the Calcutta High 
Court. * 

It seems to us illogical that an accused 
should not be allowed to appear in pro- 
ceedings under Section 202 (and this is the 
settled practice of this Court frequently 
and forcefully laid down) but that he 
should be allowed to appear in proceed- 
ings purporting to revise proceedings 
under Section 202 and that, if under that 
section the proceedings are continued, 
he should again be precluded from ap- 
pearing. It seems to us far better that 
until the accused has been brought before 
the Court either by summons or by war- 
rant he should not be allowed to come be- 
fore the Court at all. The view taken in 
Sat Narain Tewaviv, Emperor (2) that a 
party who is not being tried for an offence 
is not an accused person is clearly the 
correct view. 

As regards the merits of the learned 
Sessions Judge’s original order we^feel 
that it, as framed by him and interpre- 
ted by the District Magistrate, was a 
sound order. The police had desired 
a further investigation and the com- 
plainant had prayed for a further investi- 
gation. We can see no objection to 


(1) (1888) 15 Cal. 608 (F. B ) 

(2) (1905) 32 Cal. 1085*10 C. W. N, 51. 
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the form of the orders made by the heads 
of the District, We regard the proceed- 
ings of the Deputy Magistrate Mr. Kavi- 
raj as a defiance of the orders of his 
official superiors. He should not have 
issued these summonses until he had 
made a judicial enquiry ; and we are of 
opinion that in the circumstances of the 
case the issue of the summonses against 
all the accused was outside his powers. 

We therefore cancel the order institut- 
ing proceedings against the accused 
named by Mr. Kaviraj and direct that no 
summons or warrant be issued until a 
judicial enquiry has been made and prima 
facie case disclosed against them. 

Rule made absolute, 

rm.* I* Ft* 1922 Patna S5» 

CoUTTS and Ross, JJ. 

Nazir Rai — Defendant-Appellant 

V. 

Kesho Pd, Singh Bahadur — Plaintiff- 
Respondent. 

A. No. "882 of 1919, decided on 23rd 
June 1921| from a decision of the Dist.-J., 
Sbahabad dated 9th August, 1919, 

Bengal Tenancy Act, S. 105 — Rent settled 
thereunder after Road Cess return was given 
— Bengal Cess Act, S, 20 is no bar to recovery 
of rent settled. 

The rent settled under Section 105 of the Bengal 
Tenancy Act being lawfully settled subsequent to 
the lodging of the Road Cess return is final and 
it is not open to the defendant to dispute it. 

[P. 55. C. 2.] 

Aiulkrishna Ray — ^for Appellant. 

Kulwani Sahay and Nisu Narain Sinha 
—for Respondent. 

CouttS) J* • — This matter comes before 
us on second appeal from the decision of 
the District Judge of Shahabad. The 
suit was instituted by the landlord for 
arrears of rent which had been settled 
under Sections 105 and 109(A) of the 
Bengal Tenancy Act in 1915. The de- 
fence set up by the defendants was that 
in the year 1901, the plaintiff had filed a 
road cess return wherein the jama was 
stated to be less than that settled in 1915; 
and they contended that under Section 20 
of the Cess Act the landlord was not en- 
titled to recover at a higher rate than 
that set out in the road cess return. 

The suit was decreed in the Court of 
first instance and this decree was affirmed 
by the learned District J udge on appeal 
on the ground that when the rent has 
been settled under Section 105 of the 


Bengal Tenancy Act, it did hot matter 
what might have been recited in a pre- 
vious road cess return and that the deci- 
sion under Section 105 of the Bengal 
Tenancy Act operated as res judicata. 

The main point taken before us in 
appeal is the same as that which was 
taken throughout the case, namely, that 
Section 20 of the Cess Act is a bar to 
the plaintiff recovering more than the 
amount stated in the road cess return. 
With this contention I am unable to 
agree. Section 20 of the Cess Act runs 
as follows : — 

** Every holder of an estate or tenure 
in respect of which a return has been 
made as required by this Chapter shall be 
precluded from suing for or recovering 
rent at any higher rate than is mention- 
ed in such return, for any land, holding 
or tenure included in such return, unless 
it be proved that the rent of such land or 
tenure has been lawfully enhanced sub- 
sequently to the lodging of such return.*’ 
The present case comes under the last 
portion of Clause (b). By Section 105 
of the Bengal Tenancy Act the rent was 
lawfully enhanced and this enhancement 
was subsequent to the lodging of the 
road cess return. Consequently there is 
no bar to the plaintiffs recovering at the 
higher rate on account of Section 20 of 
the Cess Act. By Section 107 of the 
Bengal Tenancy Act it is enacted that : — 
In all proceedings under Section 105 
(A) and Section 106, the Revenue Officer 
shall, subject to rules made by the Local 
Government under this Act, adopt the 
procedure laid down in the Code of Civil 
Procedure for the trial of suits ; and his 
decision in every such proceeding shall 
have the force and effect of a decree of a 
Civil Court in a suit between the parties 
and subject to the provision? of Section 
108 and 109 (A) shall be final.’* 

The rent settled, therefore, under Sec- 
tion 105 of the Bengal Tenancy Act in 
this case is final and it is not open to the 
defendant to dispute it. 

I would accordingly dismiss this appeal 
with costs. 

Rom, J.: -I agree. 

Appeal dismissed. 
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COUTTS AND MaCPHBRSON, JJ. 

Deonath Sakai — Plaintiff. Appellant 

V. 

Radha Kant Prasad — Defendant-Res- 

pondent. 

S. A. No. 842 of 1919, decided on 14th 
July, 1921. 

(a) Court Fees Act, S. 6 — Appeal memo — De- 
Uherate payment of deficient stamp — Payment 
of deficit after limitation will not save limita' 
tion. 

In a case where deficit Court* fee on a memo of 
appeal is deliberately paid and limitation goes, 
the memo would be barred by limitation not- 
withstanding the deficit is paid up afterwards. 

[P. 56. C. 2.] 

(b) Civil P. C. {1908) O, Vll, /?. 11--Plaint 
insufficiently stamped — Deficiency made up 
within time wanted by the Court — Limitation 
gone by that date — Suit is not time-barred. 

In the case of a plaint insufficiently stamped the 
Courtis bound under Order VII, Rule 11, to 
give the plaintiff time to make good deficiency. It 
is doubtful whether the Legislature intended that 
time should be given as a matter of course, even 
where the plaintiff has deliberately and without 
any excuse paid an insufficient Court-fee. The 
Court has discretion in the matter of allowing 
time for making up deficient Court fee and time 
having been granted the suit is within time under 
Order Vll, Rule 11. [P 56. C. 2.] 

Gangadhar Das and Bhusan Mukerjee — 
for Appellant. 

T. N, Sakai Kailshpathi^ Shiveskwar 
and NawalkisJiore Pd. — for Respondent. 

CouttS) J* ’.—This appeal arises out of 
the suit brought for recovery of certain 
money due on a handnote. The suit was 
dismissed by the Munsif on the ground 
that the handnote was not genuine or for 
consideration and that the suit is barred 
by limitation. Against this decree there 
was an appeal to the District Judge who, 
without considering the question of the 
genuineness of the handnote, dismissed 
the appeal on the ground of limitation 
alone, 

The question of limitation arises in the 
following way. Plaintiff filed his plaint 
on the 18th February, 1918, on a Court- 
fee of ten rupees only. It was found that 
there was a deficit Court-fee of Rs. 47-12, 
and the Munsif directed that this 
should be paid within a week. It was 
paid within a week and the suit was 
then registered and heard. Both the 
Courts below have found that the plaint 
had been deliberately filed on an insuffi- 
cient Court-fee, and that when the deficit 


Court-fee was paid the suit was barred by 
limitation, and on the authority of (3 P. 
L. J. 74), they found that the suit was 
barred by limitation. There appears to 
be some misapprehension in the mind- of 
both the Courts below in regard to this 
matter. 

The case of Ram Sakay Ram Pande v. 
Kumar Lachmi Narayan Singh (1) was a 
case referring to a deficit Court-fee on a 
memorandum of appeal and with regard 
to this the law is settled, so far as this 
Court at all events is concerned, that in 
such a case as the present the memoran- 
dum of appeal would be barred by limita- 
tion, But it is not so in the case of a 
plaint. As was remarked by Charnier, 
C. J. in that case. 

** It has been held that in the case of a 
plaint insufficiently stamped the Court is 
bound, under Order VII, Rule 11, to give 
the plaintiff time to make good the defi- 
ciency. I doubt whether the Legislature 
intended that time should be given as a 
matter of course, even where the plaintiff 
has deliberately and without any excuse 
paid an insufficient Court-fee, but it is 
too late to question the rulings on this 
point.” 

The Munsif, therefore, had discretion 
in this matter, and time, having been 
granted the suit was within time under 
Order VII, Rule 11. In these circums- 
tances the decree of the lower appellate 
Court must be set aside and the appeal 
remanded for re-hearing on the other 
points involved. Costs will abide the 
result. 

Coutt8> J. •.—•I agree. 

Case remanded. 

(1) (1917) 5 P.L. W. 18 = 42 I. C. 675= 
3P. L. J. 74. 
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Dass and Ross, JJ. 

Basant Kumar Bose — Plaintiff-Appellant 

V. 

Chairman of Giridia Municipality — De- 
fendant-Respondent. 

A. No. 250 of 1920, decided on 4th 
August, 1921, from an Appellate Decree 
of the Sub,-J., Giridia. 

(a) Bengal Municipal Act. Ss, 24 257— Bye- 
law prohibiting erection of boundary wall iM 
ultra vires. 
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Erection of a wall apart from its erection as 
Tpart of a scheme for the erection of the house 
itself, does not fall within Section 241 and a 
bye-law prohibiting the erection of a compound 
wall, is therefore ulira vires of the Municipa- 
lity. • [P. 58. C. 2.] 

(b) Practice— Judgfnent--~Judge declining 
to consider oases cited — Acts improperly. 

Where the lower appellate Court refused to con- 
sider cases cited by the appellant and reversed the 
decision of the trial Court on flimsy grounds. 

'* Held : that it was the duty of the lower appel- 
late Court to consider the cases cited and that his 
refusal to do so was improper. [P. 57, C, 2.] 

SusJiil Madhub Mullick — for Appellant. 

Bankim Chandra for Respondent 

Das* J* ‘ — This appeal arises out of a 
suit instituted by the appellant against 
the Chairman and the Commissioners of 
the Giridih Municipality for a declara- 
tion that the bye-Jaw framed by the 
defendant Municipality prohibiting the 
erection of any boundary wall within five 
feet of any public road is ultra vires and 
that the plaintiff has absolute right to 
erect this boundary wall on the edge of 
his land abutting on the public road. 

The Court of first instance in a careful 
and able judgment came to the conclu- 
sion that the plaintiff was entitled to suc- 
ceed. The lower appellate Court in a 
judgment which ought to be charac- 
terised as superficial and perfunctory has 
come exactly to the opposite conclusion. 

Before dealing with the points which 
arise in the appeal, I deem it my duty to 
record my emphatic protest against the 
manner in which the learned Subordinate 
Judge in appeal disposed of this ques- 
tion. 

Certain cases were cited before him 
which it was his duty to consider and to 
distinguish if he could. The reasoning 
employed by the learned Subordinate 
Judge for declining to consider those 
cases may be given in his own words. 

** The judgment of the learned Munsif 
shows that the plaintiff materially chang- 
ed his case at the trial. In the plaint the 
plaintiff never made the case that the 
word ‘building* occurring in the bye-law 
cannot be intended to cover a bare com- 
pound wall of certain height and thick- 
ness and that the prohibition contained in 
the bye law was not applicable to the 
erection for which plaintiff sought sanc- 
tion, That being so, I should not be at 
pains to discuss the decisions reported in 
Corporation of Calcutta v. Benoy Krishna 


Bosi (l)and Corporation of Calcuttdvjagish*^ 
warLaha (2). In the present case I should 
not enquire whether the wording ‘build- 
ing’ should be taken in its derivative 
sense or to mean a habitation. For the 
purpose of the present suit I should hold 
that the bye-law No. 13 (i) is not ultra 
vires and that plaintiflf is not entitled to 
the declaration he seeks.” 

Now in my opinion even if the plain- 
tiff* had, to use the expression of the 
learned Subordinate Judge, “changed his 
case*’ as to the meaning of the word 
“ building” or in other words, given 
another interpretation to a word used in 
the Bengal Municipal Act, it was still the 
duty of the learned Subordinate Judge to 
consider the cases which were cited before 
him by the learned Pleader appearing on 
behalf of the plaintiff. He could not 
have recourse to so frivolous an excuse 
for avoiding the difficulty of the position; 
but as a matter of fact, the allegations in 
the plaint are as clear as they can be. 

These allegations are that the Munici- 
pality has passed a bye-law preventing 
the erection of any boundary wall within 
five feet of any public road without its 
sanction and that the bye-law in question 
is ultra vires and cannot operate to the 
prejudice of the plaintiff’s right to erect 
a boundary wall on the edge of his land 
abutting on the public road. 

Coming now to the question at issue 
between the parties, I think that the 
plaintiffs are entitled to succeed. Section 
237 provides that : — 

“ Everybody who intends to erect or 
re-erect any house not being a hut, shall 
given notice in writing of his intention 
to the Commissioners, and shall accom- 
pany such notice with a description of 
the building which he intends to erect, 
and of the provision he intends to make 
in respect of drainage and laterine 
accommodation ; and the Commissioners 
may, within six weeks after the receipt 
of such notice, either refuse to sanction 
the said building or may sanction the 
said building either absolutely or 
subject to any written directions which 


(1) (1910) 12 C, L. J. 476*7 I. C. 890* 

15 C. W. N. 84. 

(2) (1908) 8 C. W. N. 487. 



58 Patna 


1922 


NA^IRUL ABDUL WAHAB (DaS| J.) 


the Commissioners may deem fit to issue 
in accordance with the rules, if any, made 
under Section 241 : Provided that the 
Commissioner shall make full compensa- 
tion to the owner for any damage which 
he may sustain in consequence of the 
prohibition of the re-erection of any 
house, or of their requiring any land 
belonging to him to be added to the 
street." 

The expression 

erect or re-erect any house not being 
a hut,’* has for the purpose of Section 238 
and Section 239, been defined to mean 

(a) any material alteration or enlargement 
of any building, (b) such alterations of the 
internal arrangements of a house as affect 
an alteration of its drainage or sanitary 
arrangements, or affect its stability. 

Now in my opinion Sections 238 and 
239 carry us back to Section 237 and, 
therefore, in order to succeed on the 
question that erection of a boundary wall 
means erection of any house not being a 
hut, it must be established that the erec- 
tion of a boundary wall is (a) any material 
alteration or enlargement of any building, 

(b) or that it amounts to such alteration 
of the internal arrangements of a house 
as effects an alteration of its drainage or 
sanitary arrangements or affects its stabi- 
lity. I do not think that it can for a 
moment be argued that it falls within (b). 
The only question is, is it any material 
alteration or enlargement of any build- 
ing? 

In my opinion material alteration or 
enlargement of any building must mean 
erection of anything on a site attached to 
or detached from any buildings standing 
on it so as to alter the structure of the 
house with all the buildings standing on 
that site ; See Keshub Chandra Sen v. CaU 
mita Municipal Corporatiou (3). In my 
opinion it cannot be argued that erection 
of a wall, apart from its erection as part 
jT a scheme for the erection of the house 
itself, does not fall within Section 237 at 
dl and therefore it does not fall within 
Section 241. I quite agree that if a per- 
Jon is building a house for the first time 
or is re-building it then the boundary 
wall which he proposes to build being 
part of the scheme of the house which he 
is erecting or re-erecting must fall within 
the scope of Section 237 and therefore of 
Section 2^. 

( 3) (1902) 7 C. W. N. 374, 


In such a case the Commissioners may 
require any land belonging to the owner 
to be added to the street provided that 
they make full compensation to the owner 
for any loss caused to him, but when he 
is neither building nor re-building the 
house, the erection of a boundary wall 
does not, in my opinion, fall within the 
scope of Section 237, that being so, the 
Commissioners had no power to frame a 
bye-law under Section 241 relating to the 
erection of a boundary wall apart from 
its erection as a part of the scheme of 
erection or re-erection of the house itselfj 

This view is supported by the decisiofi 
of Mookerjee, J., in Corporation of Cal- 
cutta V. Benoy Krishna Bose (1). I would 
allow this appeal, set aside the judgment 
and decree of the Court below and restore 
the judgment and decree of the Court of 
first instance. The plaintiffs are entitled 
to their costs throughout. 

Ross, J. I agree. 

Appeal allowed^ 

A. I. R. 1922 Patna 58. 

Das and Bucknill, JJ. 

Nazirul Haq — Defendant- Appellant 

V. 

Abdul Wahah Khan and others — Res- 
pondents. 

App. Nos. 554 and 555 offcl920, decided on 
22nd November, 1921, from the Appellate 
Decree of the District Ju ge, Monghyr. 

(a) Evidence Act (1 of 1872), S. 36, Kistwari 
Map — Statements as to possession — Are rele- 
vant. 

A Survey map presumably prepared in the pre- 
sence and to the knowledge of the parties is evi- 
dence between the parties quantum valeat. 
Primarily it is evidence of possession, which is 
always evidence of title. 10 W. R. 300 followed ; 
19 W. R. 202 referred to. [P. 59, C. 1.] 

(b) Evidence Act, S. 83 — Kistwari Maps — 

Correctness is presumed. ^ 

Court may not only presume the correctness 
of the physical features represented in the map 
but also the correctness of the statements as to the 
possession, [P. 59, C. 1.] 

Sultan Ahmed and S. Af. Tahir--iox 
Appell .nt. 

S. M. Mullick and JV. N. Sen-^-^fgx Res- 
pondents. 

Das. J. : — The point that has been ar- 
gued before us is that the learned Judge 
in. the Court below erred in relying 
upon matters of description in the 
Kistttari Map. The plaintiff bases his 
title upon the Kistwari map which 
bears the signature of Mr. Watson, 
who was at that time the Assistant 
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Superintendent of Survey. The map 
shows that there existed in the Mauxa in 
question two blocks of lands constituting 
iviojagifs^ one of which was in the pos- 
session of Lala Gurdayal, the other being 
in the possession of Purai Choudhary, 
heir of Tikaram Sipahi. 

Mr. Sultan Ahmed on behalf of the ap- 
pellants has argued before us that we 
may, if we like, presume the correctness 
of the physical features represented in 
the map, but we are not entitled to pre- 
sume the correctness of the statements as 
to the possession of Purai Chowdhary 
and Lala Gurdayal Singh in the map. I 
am unable to agree with this contention. 
Section 36 of the Evidence Act provides 
that — 

“ Statements of facts in issue or rele- 
vant facts, made in published maps or 
charts generally offered for public sale, 
or in maps or plans made under the 
authority of Government, as to matters 
usually fepresented or stated in such 
maps, charts or plans, are themselves 
relevant facts. 

T^ere are decisions, too numerous to 
mention, that the Survey map is evidence 
between the parties quantum vaUat, Pri- 
marily it is evidence of possession, but 
as hiis been pointed out, evidence of pos- 
session is always evidence of title. See 
Shosec Muhhec Dassee v. Bissessuri Debee (1). 
It has been pointed out that co-operation 
of the parties interested in the measure- 
ment is required to be sought by the Sur- 
vey Officer and that it is reasonable to 
presume that the parties were present at, 
and had notice of, the survey proceedings. 
There is, therefore, good reason for recei- 
dng survey maps in evidence on the ques- 
tion of possession between the parties. 

It has been argued that to receive 
these maps is evidence on the question of 
possession is to allow a surveyor to 
usurp the functions of a Civil Court. In 
my opinion the argument is wholly un- 
sustainable. It is true that a surveyor has 
no authority to decide any question of 
title between the parties, but as has been 
pointed out, he has authority to see what 
are the boundaries and bearings and also, 

I may add, as to who is in actual posses- 
sion of the land. 

It is unnecessary to go through the 
cases which have been decided with 


(1) (1868) 10 W. R. 343, 


reference to the question which? has been 
argued before us. I may however, usefully 
refer to Koomodinee Debt v. Poorno Chundef 
Mookerjee (2), Shmee Mookhee Dossee v. 
Bissessuree Debee (1), Ram Narain Doss v. 
Mohesh Chunder Banerjee (3), Prosonno Chun 
der Roy v. Land Mortgage Bank of India 
Limited (4) and Satcowfi Ghosh Mondal v. 
Secretary of State (5). 

I must dismiss these appeals with costs. 
Bucknill. J.:— I agree 

Appeal dismissed. 


(2) (1868) 10 W. R. 300. 

(3) 19 W. R. 202. 

(4) 25 W. R. 453. 

(5) (1895) 22 Cal. 252. 
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Ram Bhujhwan Prasad Judg- 

ment- debtor- Appellant 

v. 

Natho Ram and others — Decree-holders- 
Respondents. 

Misc. A. No. 43 of 1921, decided on 4th 
January, 1922. 

(a) Court Fees Act, SJ1 — Mortgage^decree for 
larger amount than that on which Court-fee 
was paid — Section does not apply. 

Where in a suit on a mortgage, a decree was 
passed for a larger amount than that on which 
Court-fee had been paid and the decree was 
sought to be executed without paying Court-fee 
on the excess amount decreed. 

Held, that the mortgage-suit cannot be treated 
as a suit for execution and that Section 11 does 
not apply. [P*60, C. 1.] 

(b) Civil P. C. (Act V of 1908) ,Ss. 2 (2) and 
47 — Admission of execution application-^rder 
is appealable. 

A question in execution as to whether the q?ce- 
cution can proceed or not, is an order under Sec- 
tion 47 and is therefore appealable. 

[P. 60, C. M 

Bhimala Charan Sinha — for Appellant. 

Shiveshwar Dayal — for Respondents. 

CouttS) J.:— This is an appeal against 
an order of the Subordinate J udge of 
Patna disallowing an objection in aa 
execution matter. It appears that a suit 
was brought by the decree-holder on a 
mortgage for a sum of Rs. 32,000. He 
obtained a decree for Rs. 236 only and 
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appealed against this decree to the High 
Court 

The High Court granted him a decree 
for a lakh of rupees. The decree-holder 
then attempted to execute his decree and 
the judgment-debtor objected to that, as 
Court-fee on Rs. 32,000 only had been 
paid, under the provisions of Section 11 
of the Court Fees Act, the decree could 
not be executed until the full Court-fee 
on the total amount decreed had been 
paid. 

The objection, as I have already said, 
has been disallowed and the execution 
has been ordered to proceed. A prelimi- 
nary objection has been taken by the 
decree-holder that no appeal lies as the 
question is purely one of admission of 
an execution application which does not 
come within the definition of ‘‘ decree ** 
as laid down under Section 2 of the Civil 
Procedure Code. I am unable to accept 
this contention. The question is not one 
of Court-fee but a question in execution 
as to whether the execution can proceed 
or not. 

On the merits, however, the appeal 
must fail. Section 11 of the Court Fees 
Act refers to suit for immoveable 
properties, mesne profits and accounts 
and the contention in this case is that the 
suit is one for an account. No authority 
has been shown to us for this contention 
and, in my opinion, the suit is clearly not 
one for an account. 

I agree with the view which has been 
taken by the learned Subordinate Judge 
in regard to this matter and would dismiss 
this appeal with costs. 

Ross, J--~I agree. 

Appeal dismissed, 

A. I. R. 1922 Pataa 60- 

Bucknill, J, 

Mahadeb Marwari and others — Accused- 
Petitioners 

V. 

Kishun Lai Marwari — ^Complainant- 
Opposite. Party. 

Cr. Mis. Case No. 95 of 1921, decided 
on 24th November, 1921. 

Criminal P.C. {V of 1898), S. 526 — Magis- 
trate expressing final opinion on guilt of 
aocused'-^Case should not be re-tried by same 
Magistrate, 

Even though there is ample authority for say- 
ing that because a Magistrate has tried some other 
case involving somewhat similar facts, possibly 


between tlie same parties, the case should not be 
remanded to him for re-trial, still it is highly 
desirable that such a re-trial should not be taken 
by the officer who has already expressed his final 
opinion upon the matter. [P 61, C. 1 ] 

MankUf Yunus and P. C. Roy—for 
Petitioners. 

Bankim Charm De — for Opposite- 
Party. 

Bucknill, J« ’.—This is an application 
for the transfer of a case from the file of 
William Raha, Magistrate of Dhanbad 
with second class powers, to the cogni- 
zance of some other competent Magistrate 
in the same place under the following 
circumstances. 

The petitioners here were tried before 
Mr. Raha for offences under Sections S23 
and 448 of the Indian Penal Code and 
were sentenced to various penalties. 
There was, however, an appeal against 
this decision, made to the Deputy 
Commissioner of Dhanbad who, finding 
that the proper legal procedure, parti- 
cularly with reference to Section 342 
of the Criminal Procedure Code, had 
not been complied with by Mr, Raha, 
remanded the case to him for re-trial 
from the point from which proceedings 
had begun to be irregular. 

I may also mention incidentally that 
another case (which is here described as 
the counter-case between these parties or 
some of them) had also been tried and 
disposed of by Mr. Raha in the early half 
of this year (that is to say, in April, 1921) 
while his present judgment was dated 
the 18th of July last. I have read the 
judgment which Mr. Raha gave in July, 
and no doubt he has expressed a very 
strong opinion upon the guilt of the 
accused persons. The application is now 
made to me that it is desirable and 
fair in the interests of the accused 
persons that the matter should go back 
for a re-trial to some officer other than 
Mr. Raha who has already convicted 
and sentenced these applicants and had 
as well dealt with another case between 
the parties. 

It is pointed out to me, by the learned 
Vakil for the respondents here, that 
there is ample authority for saying that 
because a Magistrate has tried some 
other case involving somewhat similar 
facts possibly between the same parties, 
that in itself does not constitute neces- 
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sarily any ground why a case should not 
be remanded to the same Magistrate for 
re-trial by him^ Similarly too, I am far 
from saying that because a Magistrate has 
already convicted a person of an offence 
and the accused, for some reason or other, 
has to be re-tried, that Magistrate is in- 
competent to try the case over again. 

I On the other hand, I think that, where 
it is possible, it is highly desirable that 
such a re-trial should not be taken by the 
officer who has already expressed his final 
opinion upon the matter. It is quite 
true that an endeavour may be made (and 
no doubt is made) to keep the mind 
entirely free from bias, and to eject from 
it any preconceived ideas which may have 
been formed in general by what has taken 
place at the earlier trial. But those are 
after all counsels of perfection, and, I am 
bound to say, that if I was in the position 
of having been convicted and sentenced 
of an offence by an individual, I should 
feel the greatest apprehension if my case 
was remanded to the same person for a 
re-trial. 

' I am satisfied that in this case the 
fairest and the most proper thing for all 
concerned will be to allow the application 
and to have the case re-tried by some 
other competent Magistrate in the Dhan- 
bad Sub-division and I order accordingly. 

Case tfansferved. 
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JwALA Prasad, J, 

Harbans Sahu and others — Appellants 

V. 

Lai Moni Kocr and another — Respon- 
dents. 

Reference under S. 5 of the Court Fees 
Act, decided on 10th March, 1921. 

(a) Specific Relief Act, S. 42 — Further relief 
•^Suit for declaration of waste by wi- 
dow^APpointment of Receiver is consequent- 
ial relief. 

Where a reversioner sued for a declaration of 
waste by a widow and for the appointment of a 
Receiver, 

Held that the prayer for the appointment of a 
Receiver was a prayer for consequential relief. 

[F. 62, C. L] 

(b) Court Fees Aot^ $. 7, C/, (ir) (o) — Suit 

for declaration and consequential relief-^ 
Court fee must he Paid on the consequential 
relief as valued by plaintiff » [P. 61, C. 2,] 


Narendra Nath Sen — for Appellants. 

Jwala Prasad, J« • — This is a re- 
ference under Section 5 of the Court 
Fees Act. 

The plaintifis are the appellants, their 
suit in the Court below having been dis- 
missed. The prayers in the plaint are : 

(1) That it may be adjudicated that the 
defendant No. 1, in collusion and agree- 
ment with defendant No. 2, her brother,, 
is wasting the heritage of Sheogulam 
deceased and (2) that either the plaintiffs 
or any other fit person may be appointed 
Manager or Receiver so that the heri- 
tage of Sheogulam may be preserved. 

The value of the suit originally given 
in the plaint was Rs. 41 ,500. The appeal 
was filed at first in the Court of the 
District Judge, valuing the appeal at 
Rs. 2,100. The appeal was returned by 
the order of the District Judge, dated the 
9th August, 1920, for presentation to this 
Court as the value of the property in suit 
was beyond the pecuniary jurisdiction of 
that Court (District Judge). If the value 
were allowed to be reduced in the first 
Court and the case were heard upon that 
valuation, then the appeal to this Court 
would be incompetent. But if the value 
in the first Court was Rs. 41,500 the 
plaintiffs have no right to reduce the 
value with a view to escape the payment 
of Court-fee. 

The next question is whether the plain- 
tiff's suit is only for declaration or also 
for consequential relief. 

The first relief referred to above is 
clearly a declaratory one. It comes under 
Section 42 of the Specific Relief Act, 
Illustration (e) of which runs as follows: — 
The widow of a sonless Hindu 
alienates part of the property of which 
she is in possession as such. The person 
presumptively entitled to possess the pro- 
perty, if he survives her, may in a suit 
against the alienee, obtain a declaration 
that the alienation was made without 
legal necessity and was, therefore void 
beyond the widow’s life-time.” 

The question for determination is 
whether the second relief, in which the 
plaintiffs claimed for their own appoint- 
ment or for the appointment of any other 
person as Manager or Receiver of 
the properties in the possession of 
widow, so that the heritage of 
Sheogulam may be preserved, is a 
consequential relief flowing from the 
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declaratidn sought for in the first relief. C. C. Das and C. S. Bauer junior 

The real test is whether the second Appellant. 


relief comes under Section 42 of the 
Specific Relief Act. By no manner of 
construction can it possibly come under 
that section. It asks the Court to disturb 
the possession of the widow and to take 
the property out of her hands and place 
it in the hands of the plaintiffs or any 
other person. The widow is entitled to 
possession of the property. She can only 
be disturbed if committing waste detri- 
mental to the interest of the reversionary 
heirs. In order to deprive her of her 
legal right to possession, the plaintiff 
sought in the first relief the declaration 
that she was committing waste of the 
property to their prejudice. 

The second relief, therefore, is in con- 
sequence of the declaration sought for in 
the first and is to my mind, a conse- 
quential relief. The order of a Division 
Bench of this Court in second appeal 
No. 206 of 1917, dated the 15th Novem. 
ber, 1917, does not give the full facts 
of the case and it cannot, therefore, 
be ascertained whether that case is on 
all fours with the present one. The 
view taken by me is supported by the 
case of Lahhmi Das v. Musammat 
Daropoti (1) and I feel that it is supported 
primarily by the construction of Section 
42 of the Specific Relief Act. 

I would therefore answer the question 
raised by the Taxing Officer as above. 

Answer accordinf^Jy. 

(1) (1913) 93 P. R. 1913 = 134 P.W.K, 1913= 

19 I. C. 859=232 P.L.R 1913. 
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Das and Adami, JJ. 

Basudeo Narain — Defendant- Appellant 

V. 

Radha Kisan (Plaintiff) and Dabindra 
Missir and others — Defendants- Respon- 
dents. 

" S. A. No. 82 of 1921, decided on 23rd 
July, 1921, against the decision of the 
Sub-J., Muzaffarpur. 

Bengal Tenancy Act (Vlll J3* C. of 1885^, 
S. 22, Cl. (2)-Oooupancy holding^Purchased 
by a co-sharer landlord — Collectorate partition 
•^Holding allotted to another co-sharer--^ 
Holding does not cease to exist. 

Where the holding of an occupancy tenant was 
purchased by a co-sharer landlord and the same 
was allotted to another co-sharer on Collectorate 
partition. 

Held : tenancy right does not cease to exist. 
There is no foundation in the Tenancy Act for 
his argument. 24 Cal. 143 and 32 Cal. 38, 
followed. [P. C, 1.] 


S. Af. Ray — for Respondents. 

DaSf J» The plaintiff and the defen« 
dant first party were co-sharers m an 
estate in which one Mithan Jha had an 
occupancy holding. Sometime in 1899 or 
1900 defendant No. 1 brought a suit 
against Mithan Jha and purchased the 
occupancy holding and has continued tb' 
be in possession of the holding which 
had belonged to Mithan Jha. There has 
recently been a Collectorate partition 
between the plaintiff and defendant No. 
1 and on such partition the lands in 
question have been allotted to the share 
of the plaintiff. Thejplaintiff, taking the 
view, that upon the purchase of* the 
occupancy holding by defendant No. 1 
that holding became the hakasht of the 
plaintiff and defendant No, 1, claimed 
to be put in possession of the land 
in dispute. The Courts below agreeing 
with the view of the plaintiff have 
decreed his suit. 

It is necessary to remember that in 
dealing with the question we are govern- 
ed by the Bengal Tenancy Act of 1885 
and we have nothing whatever to do 
with the amendment of the Act in 1907. 
Now Section 22, Clause (2) of the Bengal 
Tenancy Act, as it existed before the 
amendment in 1907, ran as follows : 

‘‘ If the occupancy right in land is 
transferred to a person jointly interested 
in the land as proprietor or the perma- 
nent tenure-holder, it shall cease to exist 
but nothing in this sub-section shall pre- 
judicially affect the rights of any Ihird 
person.** 

The question was debated so far back 
as the year 1 896 as to the position of a 
co-sharer proprietor purchasing an occu- 
pancy holding. It was ruled in the case 
of Jawadul Hug v. Ram Das Saha (1) 
that : — 

There is no law which prevents one 
of the several co- proprietors from holding 
the status of a tenant, under the other 
co-proprietors, of land which appertains 
to the common estate and that the effect 
of the purchase, by one co-owner of the 
land of the occupancy right, is not that 
holding ceases to exist, but only the 
occupancy right which is an incident of 
the holding.’* 

According to the decision of the Full 
(1) (1897) 24 Cal. 143=1 C.W.N 166. 
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Bench. 

“ There was nothing in the sub-section 
inconsistent with the continuance of the 
bolding divested of this right of occu- 
pancy which attached to it,” 

The point again came up for considera- 
tion before the Calcutta High Court in 
case of Ram Mohan Pal v. Sheikh Kachu 
(•2). The Full Bench in that case agreed 
with the decision of Jawadul Hug's case 
(1) Mr. Justice Ghose in the course of 
his judgment pointed out that since the 
Bengal Tenancy Act contemplated a 
class of raiyats diflferent from raiyais with 
right of occupancy, namely, non- occu- 
pancy vaiyatSy and since Section 22 of the 
Bengal Tenancy Act deliberately stated 
that the occupancy right shall cease to 
exist, it followed that the holding did 
not cease by virtue of the purchase by 
the co-sharer landlord. In his view the 
holding still continued notwithstanding 
the purchase by the co-sharer landlord. 

Now if this be correct then something 
must happen subsequent to the acquisi- 
tion of the holding by the co-sharer land- 
lord to put an end to the holding. It is 
suggested that the partition between the 
CO- sharer landlord puts an end to the 
holding, but in my judgment there is no 
foundation for this argument in the 
Bengal Tenancy Act and we have not 
been referred to any cases which support 
the argument put before us by the learned 
Vakil on behalf of the respondent. Ido 
not desire to express any opinion on the 
question as to what the position will be 
under the Amending Act of 1907, 

In my judgment the view taken by the 
Courts below is incorrect, and J would 
allow the appeal, set aside the judgments 
and decrees of the Courts below and dis- 
miss the plaintiff’s action with costs 
throughout. 

Adamit J- agree. 

Appeal allowed. 

(2) (1905) 32 Cal. 386=1 C.LJ. 1=9 C. W. N. 

*249 (F. B.). 
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Dawson Miller, C. J, and Coutts, J. 

Kali Dayal — Plaintiff- Appellant 

V. 

Umesh Prasad and others — Defendants. 
Respondents. 

L. P. A. No. 104 of 1920, decided on 
14th December, 1921, from a decision of 
Das, J. 

(a) Civil P. C. (Act V of 1908) S. iI--Parties 
and Representatives — Auction-purchaser is 
representative of judgment-debtor , and will 
be bound by previous litigation between judg- 
ment-debtor and another. 

The auction-purchaser is the representative of 
the judgment-debtor and seems to be on the same 
footing as the person claiming under him. A 
person claims through or under another when he 
derives his title through that other either by 
assignment, inheritance or succession or when he 
holds a subordinate title granted by the other, and 
except in cases specially provided for by state or 
common law he can have no better title than the 
person through or under whom he claims and to 
such a case Section 11 of the Civil Procedure 
Code applies. [P. 67, C. 2; P. 68. C. 1.] 

(b) Evidence Act^S 115 — Estoppel and res- 
judicata — Difference. 

Estoppel is a rule of evidence precluding a 
person from denying the truth of that thing which 
he has induced another person to believe to bo 
true whereas res judicata is founded on the prin- 
ciple that there should be an end to litigation 
when once it has been decided between the parties. 

[P. 65, C 1.] 

(c) Bombay High Court Rules, R. 35 — No 
translation of document Provided — Document 
cannot be referred to. 

An appellant who wishes to rely upon any 
documents is bound under the rules to have pro- 
vided translations of them for the Court and in 
the absence thereof, the said documents cannot 
be referred to by the appellant in argument. 

[P. 66, C. 1.] 

(d) Execution sale — What passes undet^ 
Only passes the title of the judgment- debtor. 

The general rule applicable to sales in execu- 
tion of decrees is that no man can transfer to 
another a better title than he himself possesses.* 

[P. 67. C. 1.] 

5. iV. Sahay—^iot Appellant. 

C. C. Bass for S. if. Mullih — for Res- 
pondents. 

Dawson Miller, O J. This is an 
appeal under the Letters Patent by the 
plaintiff from a decision of Das,]., set- 
ting aside the decree of the Officiating 
District Judge of Bhagalpur and restor- 
ing that of the Munsif dismissing the 



64 P&tna J^ali dayal v. umbsh prasad (I»awson Miller, C. J.) 


1922 ! 


suit. 

The suit was instituted in 1916 by the 
plaintiff, the auction-purchaser, at an 
execution sale of a holding measuring 35 
acres 72 decimals against the landlords 
claiming (1) to set aside a rent decree 
obtained by the landlords against the 
previous tenants and (2) a declaration 
that the rent of 1 1 annas per bigha is 
payable upon a measurement expressed 
in bighas according to the kamarkhole 
system, viz , 57 bighas 3 cottahs and not 
as claimed by the landlords according to 
the kamar band system which amounts to 
70 bighas. The previous tenants were 
also added as second party defendants 
but are not directly interested in the liti- 
gation and have taken no part in this 
appeal. 

The present appeal is concerned only 
with the second part of the claim above- 
mentioned, and the question for determi- 
nation is whether the plaintiff’s suit is 
barred by the doctrine of res judicata^ the 
issue having been determined in a pre. 
vious litigation between the plaintiff’s 
predecessors in-title and the landlords 
who aie the first party defendants in 
this suit. 

The facts giving rise to the dispute are 
as follows: — In 1911 the landlords 
brought a suit (No. 495 of 1911) in the 
Court of the Munsif at Bhagalpur against 
the second party defendants, who may 
be referred to as the tenants, claiming (i) 
recovery of possession of the land in ques- 
tion which they described as measuring 
70 bighas according to the hamat hand 
system or alternatively (ii) assessment of 
a fair rent. Shortly afterwards in 1912 
the tenants sued the landlords in title 
suit No. 62 of 1912 in the same Court for 
a declaration that the same lands measur- 
ing according to the kamarkhole system 
57 bighas 3 cottahs were their lakheraj 
lands. 

These suits were tried together and 
decided by the same judgment. The 
tenants’ suit failed and was dismissed. 
The landlords’ suit also failed in so far 
as it sought for khas possession but suc- 
ceeded on the question of assessment of 
rent which was assessed at 1 1 annas per 
bigha. The judgment did not in terms 
decide the area in bighas upon which rent 
should be payable, but in the decree 
signed in pursuance of the judgment the 
rent was stated as Rs. 48 annas 2, being 
11 annas on 70 bighas, the measurement 
claimed by the landlords. 


In 1914 the landlords sued the tenants^ 
for rent in rent suit No, 111-31 of 1914 
claiming at the rate of 11 annas on 70 
bighas or Rs. 48-2” 0 altogether. In that 
suit an issue was raised as to the number 
of bighas upon which the rent was paya- 
ble, the tenants alleging that the area 
properly assessable to rent was 57 bighas 
3 cottahs according to the kamarkhole sys- 
tem and not 70 under the kamar hand 
system with a total rental of Rs. 354'ff 
after deducting G bighas as not fit for cul- 
tivation. 

That suit including the said issue was 
decided on the 13th May, 19l5 in favour 
of the landlords and against the tenants. 

Subsequently on the 20th July, 1915 
the holding was brought to sale by the 
landlords in execution of their decree for 
costs in the litigation of 1911 and 1912 
and was purchased by the plaintiff. The 
attachment process and the sale certi- 
ficate in that sale indicated that there was 
a charge upon the holding for the amount 
of the rent decree obtained by the land- 
lords in the rent suit No. 111-31 of 1914. 
The landlords then put in execution that 
rent decree and again put the propefty up 
for sale. 

The plaintiff, after an objection by him 
under Order XXI, Rule 58 of the Civil 
Procedure Code had been disallowed, 
deposited the decretal amount under the 
provisions of Section 170 of the Bengal 
Tenancy Act and shortly afterwards, in 
1916, instituted the present suit claiming, 
as already stated, to set aside the decree 
obtained by the landlords in the rent suit 
of i9l4, on the ground of fraud, and 
asking for a declaration that the proper 
area of the holding was that arrived at 
according to the kamarkhole measurement, 
57 bighas and not 70 bighas as pre- 
viously decided. 

The sale in execution of the rent decree 
was then stayed pending the hearing of 
the suit. In answer to the claim the land- 
lords pleaded, inter alia that it was barred 
by the doctrine of res judicata as well as 
by estoppel and 5th and 6th issues fram- 
ed were stated in general terms thus : — 
5. Is the suit barred by the doctrine of 
res judkata ? 6. Is the suit barred 
by the principle of estoppel ? The 
learned Munsif considered that the doc- 
trine oi res judicata did not apply, but 
that the plaintiff, having purchased the 
property with full knowledge of the 
charge for the rent, viz., Rs. 48-2 0 de- 
creed in the rent suit No. 111-31 of 1914,, 
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could not afterwards turn round and be 
permitted to question the validity of 
that decree and further that as the rent 
had also been settled in the title suit 
No. 469 of 1912, although this might not 
operate as the plaintiflf not 

having been a party to it, it was strong 
evidence against him and that in any 
case the principle of estoppel precluded 
him from raising the question of area and 
rental. In the event he dismissed the 
suit with costs. 

It is manifest that the learned Munsif 
was labouring under some confusion as 
to the principle underlying the doctrine 
of estoppel and res judicata^ as has been 
pointed out by the learned District 
Judge before whom the case went on 
appeal. The learned District Judge 
came to the conclusion that the Munsif 
was wrong in applying the doctrine of 
estoppel and that if there was anyestoppel 
it was an estoppel by judgment which 
is the same thing as res ji^dicata. With 
this part of ^his decision I entirely agree. 

The doctrine of res judicata is some- 
times treated in text-books as a branch of 
the doctrine of estoppel and is referred to 
as estoppel by judgment. The doctrine 
of estoppel, properly so called, is dealt 
with in Section 115 of the Evidence Act. 
There is, however, a difference in the 
principle upon which the two doctrines 
are based. Res judicata in this country is 
founded on the principle that there should 
be an end to litigation as to any issue 
between the parties when once that issue 
has been directly determined between 
them by a Court of competent jurisdic- 
tion ; and it affects not only the original 
parties but all others afterwards claiming 
under them and litigating under the same 
title. It bars fresh litigation at the outset. 

Estoppel is a rule of evidence based 
on the principle that a man who by his 
acts or statements has induced another 
ito believe a thing to be true should not 

K '*' rwards be heard to deny the truth of 
thing to the prejudice of the other 
[who acted upon the belief so induced. 

In the present case no facts are dis- 
closed which would bring the doctrine of 
estoppel into operation, but if the plain- 
tiflF is bound by the judgment iri the 
previous litigation then the doctrine of 
res judicata applies. The learned District 
Judge considered that if the present 
suit had been between the landlords and 
the previous tenants the latter would 
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have been effectually met by the plea of 
res judicata and with this part of his 
decision I am again in agreement. 

He was of opinion, however, that a 
purchaser at an execution sale who 
purchased the right, title and interest 
of the judgment^debtor was not a 
person claiming under the latter and 
was therefore not bound by the 
rule of res judicata^ and might again, in a 
suit between himself and the landlords 
re-open the matters already decided 
between his predecessor-in-title and 
the landlords. He then found as a fact 
that the havtarkhole system of measure- 
ment prevailed in the Mouzah in which 
the land is situated and that the area 
upon which rent was payable, expressed 
in bighas, was 57 bighas 3 cottahs and 
not 70 bighas. 

He accordingly allowed the appeal to 
that extent but dismissed that part of the 
claim which sought to set aside the rent 
decree as he found it was not obtained by 
fraud and with that we are no longer 
concerned. 

From this decision the landlords ap,. 
pealed to this Court and contended that 
the claim was barred by the rule of res 
judicata. The learned Judge before whom 
the appeal came decided that the plain- 
tiff, as auction-purchaser of the holding 
sold in execution of a money.decree, was 
bound by the result of the previous liti- 
gation between his predecessors-in-title 
and the landlords and that the plea of res 
judicata was a bar to the suit. He 
accordingly set aside the decree of the 
District Judge and restored that of the 
Munsif. From that decision the present 
appeal is brought by the plaintiff. 

It was contended by the learned 
Counsel on his behalf, in the first place, 
that the auction-purchaser who buys in 
execution of a money- decree is not bound 
as between himself and the landlord by 
any previous litigation between the lahd- 
lords and the tenants whose interest he 
has purchased, and secondly, that the 
only decision, pleaded in the written 
statement as a bar was the judgment in 
suits No. 496 of 1911 and No. 62 of 1912| 
which were tried together, and that the 
question of the proper measurement of 
the land was left undecided in that 
judgment notwithstanding the decree. 

It is convenient to dispose of 
the second point first. It is not 
disputed that a direct issue was raised 
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upon the (^[uestion of measurement in the 
rent suit of 1914 which was decided in the 
landlords* favour and against the plaintiff 
on the 13th May, 1915 before tenants 
acquired his interest. But it is said this 
judgment was not pleaded as a bar. We 
have not seen the pleadings in the suit as 
they form no part of the record before us 
on appeal. But if the appellant wished 
to rely upon those documents it was his 
duty under the rules to have provided 
translations of them for the Court, which 
he has not done. 

We are unable therefore to say how far 
his instructions are accurate when he 
says that the only decision pleaded as 
m judicata was that came into the litiga- 
tion of 1911 and 1912, It appears, how- 
ever, from the judgments of both the 
Munsif and the District Judge in the 
present case, which are before us, that 
not only the judgment in those suits but 
also the judgment in the rent suit 
No.lll — 31 of 1914, where the point was 
determined, were relied upon and dealt 
with as supporting the defendants* plea 
and the issue framed was, as already sta- 
ted, in general terms and not confined to 
any particular judgment. 

It seems clear therefore, whatever the 
exact form of the pleading may have 
been, that the judgment in the rent suit 
was relied upon without objection at the 
trial and on appeal before the District 
Judge, and when the matter came before 
Mr. Justice Das it does not appear from 
his judgment that the point was ever 
taken that the judgment in the rent suit 
could not be relied upon. Had objection 
been taken to the evidence of the decision 
in the rent suit at any stage of the 
proceedings a formal amendment of the 
written statement, if in fact it was defec- 
tive, would doubtless have been allowed, 
and even at this late stage I should be in. 
dined in the circumstances mentioned to 
allow such an amendment, if I thought it 
necessary, as by so doing the nature of 
the suit would in no way be altered nor 
would any further evidence be necessary 
to determine the real issue between the 
parties. 

I do not, however consider such a 
course necessary. The High Court Rules 
in Chapter IX specify the papers which 
shall be printed in the paper book in first 
appeals and in second appeals where the 
value exceed Rs. 50. These include, inlet 
aliay the plaint and written statement. In 
a second appeal not exceeding Rs. 80 in 


value, which this is, the paper book which 
is prepared by the Court free of charge 
to the parties does not contain the plea, 
dings, but under Rule 35 the appellant 
must before the hearing of the appeal 
serve on the respondent a copy or trans- 
lation of any document upon the construc- 
tion of which he considers the determi- 
nation of the appeal depends and provide 
another copy or translation for the use’ 
of the Bench, and if he fails to do so he 
shall not without special leave of the 
Bench refer to such document at the 
hearing. 

The appellant throughout the case 
has raised no objection until now that the 
judgment in the rent suit should not be 
taken into consideration, and has allowed 
the plea raised in the written statement 
to be treated as if it were properly framed 
so as to admit of evidence of that judg- 
ment. If in fact it is defective, an 
amendment would cure the defect and in 
view of the attitude of the appellant, who 
even now has not provided translation 
of the document, he relies upon, I think, 
leave to refer to it should be refused. 

The other point raised by the appel- 
lant depends on whether the previous 
tenants whose interest the appellant 
purchased at the execution sale are par- 
ties under whom he claims within the 
meaning of Section 11 of the Civil Pro- 
cedure Code. The appellant relies upon 
a dictum of Lord Justice James in pro- 
nouncing the judgment of the Judicial 
Committee in Anundo Moyee Dos^ee v. 
Dhonendro Chunder Mookerjee (1). That 
appeal was determined on the facts in 
favour of the respondent, it being found 
that the mortgage relied on by the appel- 
lant as the foundation of his title was 
made after the attachment of the property 
in pursuance of a decree in execution of 
which the respondent purchased. 

It was therefore unnecessary to deter- 
mine what the rights of the parties would 
have been if the attachment had been 
posterior to the mortgage. Theh 
Lordships, however, expressed* the 
opinion that even in the latter 
case, the execution purchaser, who 
took without notice of the encumbrance 
thinking he had an absolute title and 
who held possession for 12 years as 
absolute owner, was not in the .same 
position as the mortgagor or a person 
claiming under a voluntary alienation 

(1) (1870) 14 M. I. A. 101=8 B. L. R. 122= 
16 W. R. 19=2 Suth.457=2 Sar, 698 (P. C.K 
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from him. On the assumption that no 
notice of the mortgage was proved, their 
Lordships thought that the possession of 
the purchaser was the possession of a 
person claiming to be owner and that he 
could plead the limitation regulations by 
which he could set up a title by adverse 
possession against the mortgagee. 

This dictum, however, does not decide 
that the execution purchaser in all cases 
acquires a better title than the previous 
owner. It seems to me it is merely an 
exception to the general rule and should 
not be extended so as to destroy the 
effect of the rule in all cases of a sale 
in execution of a decree. Other excep- 
tion may arise by statute as in the case 
of sales in execution of a rent decree 
under the Bengal Tenancy Act, or under ‘ 
the Law merchant in England in the 
case of sales in market overt. But I 
apprehend that the general rule is that no 
man can transfer to another a better title 
than hediimself possesses. 

The next case relied on by the appel- 
lant was ilusst, Imrit Kooev v. Lalla 
Dehu Pershad Singh (2) in which Sir 
Richard Couch, C. J., held that the exe- 
cution purchaser, the defendant in the 
suit, was not bound by statements made 
by the judgment- debtor on a previous 
occasion as he was not in the position of 
a person who takes a conveyance direct 
from the parties. It is not quite clear 
from the judgment how far the learned 
Chief Justice meant to rule that the 
doctrine of estoppel would not apply in 
such a case. 

There is nothing in the report to show 
that the statement made by the 
defendants’ predecessor was one which 
the plaintiffs had acted upon so as to 
place themselves in any worse position. 
Nine years later in 1881, Direndranath 
Sannial v. Ramkumay Ghose (3), it was de- 
cided by thejudicial Committee and it was 
held that the purchaser in execution 
* ‘notwithstanding he acquires merely the 
right, title and interest of the judgment- 
debtor, acquires that title by operation 
of law adversely to the judgment-debtor, 
and free from all alienations or incum- 
brances effected by him subsequently to 
the attachment of the property seld in 
execution,” 

It will be observed that the alienations 
and incumbrances which do not bind the 
j)urchaser are expressly limited to those 

(2) (1872) 18 W. R. 200. 

(3) (1881) 7 Cal. 107=81. A. 65=4 Sar, 213 

(P. C.), 


arising after attachment. From the date 
of attachment, the judgmenUdebtor’s 
powers of disposal are of no effect as 
against the purchaser who by operation 
of law takes adversely to the judgment- 
debtor at least from the date of attach- 
ment. The execution-purchaser is there- 
fore in . a better position than the 
purchaser by private treaty, but only to 
the extent to which the law operates in 
his favour from the date of the attach- 
ment. These decisions have been taken 
in some later cases as authority for the 
proposition that the execution purchaser 
was not the representative of the judg- 
ment-debtor so as to bring him within the 
rule of estoppel. [See Lala Parhhu Lai v 
Mylne (4).] 

This view however can, in my opinion, 
no longer be supported in face of the judg- 
ment of the Judicial Committee delivered 
by Sir Richard Couch in Mahomed 
Mozufftr Hosssin v. Ki short Mohun Roy (5) 
in which it was laid down that where the 
principle of estoppel applied as against 
the judgment-debtor the execution 
purchasers were in the same position 
and were equally bound by it as they 
purchased only his right, title and 
interest. 

More recently in 1909 the Calcutta 
High Court held in Dehendra Nath Sen v. 
Mirza Abdul Samad Seraji (6) that the 
purchaser at the execution sale is bound 
by the same rule of estoppel as the 
judgment- debtor on the principle that 
the former has purchased merely the 
right, title and interest of the latter and 
does not consequently occupy a position 
of greater advantage and that the con- 
trary view is not supported by authorities 
nor is defensible on principle. If then 
the execution purchaser as the represen- 
tative of the judgment-debtor is bound 
by the doctrine of estoppel in cases, 
where the latter would have been bound, 
what is his position with regard t6 the 
application of the doctrine of res judicata 
in similar circumstances. 

No argument has been adduced why 
we should differentiate the two cases. 
The representative of the judgment- 
debtor in the one case seems to| 
me to be on the same footing as! 
the person claiming under him in 
the other. A person claims through or 
und er another when he derives his title 

(4) (1887) 14 Cal. 401. ~ 

(5) (1895) 22 Cal. 909=22 1. A. 129=6 Sar. 

583. 

(6) (1909) 10 C L. J 150*1 1. A. 264. 
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through that other either by assignment, 
inheritance or succession or when he 
holds a subordinate title granted by the 
lother, and except in cases specially pro- 
vided for by statute or common law he 
can have no better title than the person 
Ithrough or under whom he claims. 

In my opinion Section 11 of the Civil 
Procedure Code applies to the facts of 
this case as to bar the appellant’s suit 
and this appeal should be dismissed with 
costs. 

CouttS. J- I agree. 

Appeal dismissed. 
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Dawson Miller, C. J. and Coutts, J. 

Chandra Mohan Dttiia and others — 
Defendants- Appellants 

V. 

Sasihala Dasi and others — Plaintiffs- 
Respondents. 

Letters Patent Appeal No. 63 of 1920, 
decided on 21st June, 1921, from a judg- 
ment of Sultan Ahmed, J., in S. A. No. 
184 of 1919, dated lOth May, 1920. 

(a) Deed — Construction — Two ladies to hold 
certain property for life , and the plaintiff to 
get it after death of both of them — On death 
of one of the ladies, plaintiff cannot claim half 
the property. 

Where a compromise provided that two ladies 
should get and hold certain property for their 
lives and after the death of both of them the 
plaintiff should get the same. 

Held : that the ladies are joint tenants of the 
property and the plaintiff is not entitled to 
recover possession of any portion of the proper- 
ties until the death of both the ladies. After the 
death of both of them the plaintiff will take 
possession of the lands. [P. 69, C. 2.] 

{hi C. P. C , S. 100 — New point in second 
appeal, cannot be allowed. 

A new point taken for the first time in second 
appeal before High Court without having any 
evidence on record or any finding to support it 
shoi^ld not be allowed to be raised. [P. 70, C. 1.] 

A, B. Mukerjee — for Appellants. 

S. Mullick and N. N. S^n — for Respon- 
dents. 

CouttSi J- • — This is an appeal from 
the decision of a Judge of this Court 
sitting alone in second appeal. The suit 
was brought by two ladies — Srimati Sasi- 
bala Dasi and Srimati Nistarini Dasi for 
recovery of Mas possession of the whole 
of certain properties mentioned in 
Schedules Ka and Ga of the plaint and 
for possession of Jhalf the property men- 


tioned in Schedule Kha of the plaint, by 
ejectment of defendant No. 1 wbo was in 
wrongful possession. There was also a 
claim for mesne profits and costs. 

The land is in Mouza Ranguni and it 
appears that two annas of that Mouza 
belonged originally to one Srishtidhar 
Dutta the husband of plaintiff No. 1, 
Srimati Sasibala Dasi. Srishtidhar had 
two brothers, the father of Chandramo- 
han Dutta who is defendant No, 1 and 
Prasanna Kumar Dutta who is now dead 
and whose widow Srimati Sumitra Dasi 
is the second defendant. After the death 
of her husband, plaintiff No. 1 was dis- 
possessed of her husband’s property and 
in J902 she instituted a suit for recovery 
of khas possession after partition by metes 
and bounds. The suit was compromised. 

By the terms of the compromise the 
property claimed by the plaintiff was 
divided into the three portions which are 
described in Schedules Aa, Kha and Ga 
of the present plaint, the plaintiff’s title 
was admitted but it was agreed that she 
should get khas possession of the property 
mentioned in Schedule Ka only. Her 
mother-in-law, Sunayana Dasi, and Hhe 
defendant No. 2 in the present suit, the 
widow of Prasanna Kumar Dutta, were 
to hold possession of the lands described 
in Schedule Kha for life as maintenance 
and the plaintiff No. 1 and her mother- 
in-law Sunayana Dasi were to have joint 
possession of the Ga schedule property. 

Subsequently to the compromise decree 
Sunayana, the mother-in law of the plain- 
tiff No. 1 died and the case of the plain- 
tiff No. 1 is that she came into posses- 
sion of the whole of the lands in Schedule 
Ga and half the lands in Schedule Kha, 
A rent suit was then instituted by the 
landlords against her in respect of a por- 
tion of the property. They obtained a 
decree and took out execution and a pra- 
clamation for sale issued in respect of the- 
whole of the two annas. 

Thereupon the defendant No. 1, who, 
as I have said, is the nephew of the plain- 
tiff No. I’s husband, in order to protect 
whatever rights he might have, deposited 
the decretal amount, namely, Rs. 37. He 
then filed an application under Section 6, 
Reg. XX of 1890, he was put in posses- 
sion and was in possession of the property 
for the years 132^ and 1323. Meanwhile^ 
however, the plaintiff No. 1 had leased 
a portion of the property to her mother,^ 



1922 


CHANDRA MOHAN V. SASIBALA DASI (CoUttS, J.) . 


Patna 69 


the plaintiff No. 2 and in 1323 when the 
latter tried to take the produce of the 
lands she was prevented from doing so b)' 
the defendant No. 1. 

A criminal case was brought by the 
plaintiff No. 2 which failed on the 
ground that the question was in the 
nature of a civil dispute and the defen- 
dant No. 1 remained in possession. The 
plaintiff No. 1 accordingly brought this 
suit for recovery of possession and eject- 
ment on the ground that the amount de- 
posited by the defendant No. 1 has been 
fully realized and that the plaintiffs are 
therefore entitled to recover possession. 

I'he only part of the property with 
which we are concerned in this appeal is 
the half share of the Schedule Kha lands 
claimed by the plaintiff. In regard to 
this the defendants’ contention is that 
under the compiomise the plaintiff is not 
entitled to a half share on the death of 
Sunayana and further that he has not 
been holding possession of this property 
as statutory mortgagee as alleged by the 
plaintiff but that the defendant No. 1 has 
-been holding the lands under the defen- 
dant No. 2 by virtue of a settlement from 
long before the year 1322. 

The suit was decreed in the Court of 
'first instance but, so far as half the Kha 
lands were concerned, on appeal to the 
District Judge the suit was dismissed. On 
second appeal to this Court half the Kha 
lands were decreed to the plaintiff and it 
is against this decision that the defen- 
dant No. 1 has filed this appeal. 

In the appeal before the learned Judge 
■of tins Court the first contention was that 
by the terms of the compromise the 
plaintiff was, on the death of Sunayana, 
entitled fo possession of half the Kha 
lands. This was the main ground of the 
appeal and it was successfully urged, but 
it was further urged and held by the 
learned Judge of this Court that the 
plaintiff No. 1 having actually got pos- 
session of half the Kha lands and the 
defendant No. 1 not having a better title 
than the plaintiff and the Rs. 37 
which he deposited in Court having been 
paid off, the plaintiff was entitled to 
succeed. 

Now with regard to the first of these 
points. The relevant portion of the 
compromise decree runs as follows: — “De- 
fendant No. 2 Srimaty Sunayana Dasi 
and the widow of late Prasanna Kumar 


Dutta will take into possession the lands 
of Schedule Kha for maintenance for life. 
The defendants Nos. 1 and 3 will have no 
objection to this. After the death of both 
of them the plaintiff will take possession 
of the lands to which defendants Nos. 1 
and 3 will have no objection.’’ It ap- 
pears to me that there can be no doubt 
as to the construction of this term of the 
compromise. It is clearly a grant of 
this land to the two ladies for life as main- 
tenance, that is to say, they are joint 
tenants of the property and even on the 
first sentence of this portion of the com- 
promise alone I would be prepared to 
hold that the plaintiff was not entitled to 
recover possession until the death of both 
the ladies. 

But if there were any doubt that doubt 
is set at rest by the last sentence: “After 
the death of both of them the plaintiff 
will take possession of the lands. ” This 
is a clear statement that it is only after 
the death of both ladies that the plaintiff 
will get possession and in my view there 
can be no possible mmbiguity. This was! 
the view which was taken by the learned! 
Subordinate Judge in First Appeal and 
in my opinion there can be no doubt on 
the point. 

I now come to the next point, namely, 
that the plaintiff having actually come 
into possession of half the kha lands on 
the death of Sunayana and the defendant 
No. 1 not having been able to show a 
better title than the plaintiff and the 
amount which the defendants deposited 
having been recovered, the plaintiff is 
entitled to succeed. If the facts were 
correct the conclusion would also be 
correct, but there appears to have been 
some misapprehension as to the facts m 
the mind of the learned } udge of thisCourt. 

To establish the fact of the plaintiffs 
actual possession after the death of Su- 
nayana he has relied on the pleadings and 
he says that the allegation of the 
plaintiff’s possession was distinctly made 
in the plaint and was not controverted 
in the written statement# This, however, 
is hardly correct, for in his written 
statement the defendant has distinctly 
stated that the defendant No. 1 does 
not hold possession as a statutory mort- 
gagee but that the plaintiff No. 1 is 
in possession by virtue of a settlement 
from defendant No. 2. This is clearly a 
denial of the plaintiff’s possession in her 
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own right and there is no finding of any 
of the Co rts on the point. The fact 
is that this point was a new one taken 
for the first time in appeal to tips Court 
and there was no evidence on the record 
and no finding to support it. 

I In these circumstances it cannot be 
jassumed that the plaintiff was in posses- 
ision except by virtue of a settlement from 
defendant No. 2 and this being so the 
icontention fails. 

For the reasons I have given I would 
decree this appeal with costs. 

Dawson Miller, C. J.:~I agree. 

Appeal allowed. 
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Das AND AdaMI, JJ. 

Mt, Hira Bibi — Defendant Appellant 

V. 

Ramdhan Lai and others — Plaintiffs- Res- 
pondents. 

Appeal from Original Decree No. 35 of 
1918, decided on 10th June, 1921, from a 
decision of the Diet. J., Gaya, 

(a) Transfer of Property Act (IV of 1882A 
S. 59 — Proof of attestation is not necessary 
where execution is admitted by defendant — 
Evidence Act, S. 70. 

Attestation of a mortgage-deed within the 
meaning of Section 59 of the Transfer of Property 
Act must be made by the w'itnesses signing their 
names after seeing the actual execution of the 
deed and that mere acknowledgment of signature 
by the executant is not sufficiert. When the wit- 
nesses say that they signed the document as wit- 
nesses on the admission of one of the executants 
such attestation IS wholly insufficient. 44 Cal. 345; 
22 C. W. N. 444 ; 4 P. L. J. 511 followed. 

The admission of the defendant in a mortgage- 
suit readers it unnecessary for the plaintiffs to 
prove that document was executed and attested in 
the manner required by Section 59 of the Trans- 
fer of Property Act. [P. 71. C. 2 ; P. 72, C,2.] 


(b) Pardanashin lady — Knowledge of trans- 
action — Independent advice — Absence of , is not 
of itself fatal to validity of deed. 

Inability to prove that the lady had independent 
advice is not of itself fatal to the validity of the 
deed. The legal protection which the Uw gives 
to a pardanashin lady cannot be transmuted into 
a legal disability. It is a question of fact in each 
case whether the obtaining of independent advice 
would really have made any difference to the 
executant. If upon a review of the facts, which 
include the nature of the thing done and the 
training and habit of mind of the grantor as well 
as the proximate circumstances affecting the exe- 
cution, the conclusion is reached that the obtain- 
ing of independent advice would not really have 
made any difference in the result, the deed ought 
to stand [P. 72. C. 2 ] 

(c) C, P. C., O. 34, R. 4 — Mortgage-suif^ 
Plaintiff is entitled to decree against all cxecu^' 
tants. 

In a mortgage action the plaintiffs are entitled 
to a mortgage- decree against the executants of the 
mortgage. It is entirely foreign to the scope of 
the suit to consider what is the exac?t interest 
possessed by each of the defendants, 

[P. 73, C. 2.] 

S, Ahmed y N, N. Sen and SivesJm'ar 
Dayal—iox Appellant. 

Manukf Gan^adhar Das^ S. M. Miillick 
Sivnandan Rai and Sant Prasad — for 
Respondents. 

Dasi J- : — This was an action by the 
plaintiffs respondents to enforce a inert- 
gage bond executed in their favour by 
defendant No. 1, the appellant before 
us, and by the other defendants who are 
respondents before us. The learned Dis- 
trict Judge has granted a decree for the 
full amount claimed, as against defend- 
ant No. 1, but he has dismissed the suit 
as against the defendants other than de- 
fendant No. 1. 

The mortgage bond was executed by 
defendant No. 1 by her adult son de- 
fendant No. 2, by her minor sons def^end- 
ants Nos. 3 to 5, by the minor son of 
defendant No. 2 and by defendant No. 7, 
the husband of defendant No. 1, 
This mortgage bond was executed on the 
l7th August, 1906, as a security for an 
advance ofRs. 29,000 made by the- 
plaintiffs to the defendants. It appears, 
however, that Rs. 4,700 were subse- 
quently returned by the defendants to th^ 
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plaintiffs so that the principal sum claim- 
ed in his action is Rs. 24,300. 

It is the common case that the proper, 
ties which were secured by the mortgage 
bond of the 17th August, 1906 belong to 
defendant No, 1, who has an interest in 
these properties under the will of one 
Madan Mohan Lai. This Madan Lai, to 
whom the properties originally belonged, 
died sometime in 1882 leaving a will, 
dated the 21st December, 1881, whereby he 
appointed defendant No. 7 as the execu- 
tor of the will. He devised the properties 
to one Ratan Bibi, the mother of defend- 
ant No, 1 for her life and upon her death 
to defendant No. 1 for her life and after 
her death to her descendants. Ratan Bibi 
died on the 14th October, 1903, and it is 
undisputed that at the time when the 
mortgage bond was executed defendant 
No, 1 was entitled to these properties for 
her lifetime. 

On behalf of the appellants two ques- 
tions haye been argued before us ; first, 
that the mortgage bond was not attested 
in the manfter required by Section 59 of 
the Transfer of Property Act, and second- 
ly, fehat the mortgage bond cannot be en- 
forced as against defendant No. I inas- 
much as she is a pardanashin lady and 
was entirely under the influence of her 
husband defendant No. 7, and inasmuch 
as the learned District Judge has found 
that in entering into the transaction she 
did not receive any independent advice 
and that her husband defendant No, 7 
mismanaged the estate and that one of 
the objects of the transaction was to 
exonerate defendant No. 7 from the effects 
of his mismanagement. 

I will first consider the question whe- 
ther the mortgage bond was validly attest- 
ed. Section 59 of the Transfer of Property 
Act lays down that, where the principal 
money secured is one hundred rupees or 
upwards a mortgage can be effected only 
by a registered instrument signed by the 
mortgagor and attested by at least two 
witnesses. It has been laid down by the 
Judfcial Committee that attestation of a 
mortgage deed within the meaning of 
Section 59 of the Transfer of Property 
Act must be made by the witnesses sign- 
ing their names after seeing the actual 
execution of the deed and that mere ac- 
knowledgment of her signature by the 
executant is not sufficient. 

As has been said on very high authority, 
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** attest*' means that the persoji shall be 
present and see what passes and shall 
when required, bear witness to the facts. 
The Lord Chancellor summed up the con- 
clusion at which he arrived in these 
words : — “ The party who sees the will 
executed is in fact a witness to it ; if he 
subscribes as a witness he is then 
an attesting witness.” (Burdsttv. Spils- 
bury) (1). 

How then does the present case stand 
on facts ? The document itself does not 
show that it was attested in the manner 
required by Section 59 of the Transfer of 
Property Act. There are indeed numer- 
ous persons who have subscribed their 
names as witnesses but each and every 
one of them subscribed his name as a 
witness on the admission of due execution 
by the executants. 

Mr. Manuk, on behalf of the plaintiffs- 
respondents suggests that the form as 
used by the witnesses is admittedly in« 
correct because they undoubtedly saw the 
execution of the document by at least the 
male executants of the same. That may 
be so but so far as the form is concerned, 
it certainly does not satisfy the require- 
ments of Section 59 of the Transfer of 
Property Act. 

When we come to the actual evidence 
of these witnesses the case stands on no 
better footing. The plaintiffs have exa- 
mined five witnesses on this point and 
they all say that they signed the docu- 
ment as witnesses on the admission of one 
of the male executants. This is wholly 
insufficient and if there was nothing else in 
the case I would be compelled to dismiss it. 

But it was argued that it was wholly 
unnecessary for the plaintiffs to prove the 
execution of the document, as defendant 
No. 1 in her evidence has admitted exe- 
cution of it. There can be no doubt that 
defendant No. 1 in her evidence admitted 
having executed the document and the 
question which we have to considar is 
this : Does this admission render valid 
that which according to the decision of the 
Judicial Committee is invalid? Section 70 
of the Evidence Act provides as fol- 
lows: — 

“ The admission of a party to an 
attested document of its execution by 
himself shall be sufficient proof of 
its execution as against him though 
it be a document required by law to oe 
ar~(1843; id Ch. and Fin 340*8 E^. 772. 
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attested.** ’• 

It has been held that provided the 
admission is made during the course of 
the trial it will dispense with the neces- 
sity of calling the attesting witnesses and 
of proving due execution of the document. 
The learned authors of WoodrofFe on 
Evidence say as follows : 

Attestation is only a form of solemn 
proof required in certain contested cases 
by special legislative enactments and it 
is difficult to understand why witnesses 
should be called to prove a document 
against a party who formally admits 
that it is a valid document as against 
him.*’ 

This view has been accepted in a series 
of cases. In the case of Satish Chindra 
Mitya v. Jogendya Nath Mahalnohis (2), 
it was held that the effect of Section 70 
is that the proof by calling attesting 
witnesses is dispensed with when the 
party executant admits execution of the 
document. In the case of Niharan 
Chandra Sen v. Ram Chandra Sen (3), 
it was held that admission of execution 
of an attested document by the executant 
or by a person representing his 
interest is sufficient proof of its execution 
against the person making such admis- 
sion. These cases were followed in this 
Court in the case of Nageshwar Prashad 
V. BaeJm Singh (4). 

If the matter were res integra I should 
doubt whether the admission of a party 
can render valid that which is invalid. 
The question is : Is the rule enunciated 
in Section 59 of the Transfer of Property 
Act, a rule of law affecting the validity 
of the mortgage or is it a rule of evi- 
dence affecting the proof of the docu- 
ment ? If it be a rule of evidence 
the question becomes one of proof and 
the admission of a party would be 
in circumstances quite sufficient. But 
if it be a rule of law then it 
is difficult to understand how the 
admission of a party, helps the solution 
of the problem. 

My own view is that Section 70 of the 
Evidence Act operates only where the 
mortgagee has not given any evidence at 
all of due execution of the document by 
the mortgagor, but relies on the admis- 
sion by the mortgagor. If for instance 
the mortgagor admits the execution of the 
document in the written statement it is 

(2) (i9l6) 44 CaI. 345^ 24~C.L. J, l75 = 34 

862*20 C, W. N. 1044. 

(3) (1917) 22 c. W. N. 444=44 I.C. 984. 

(4) (1911) 4 P. U J. 511*53 I.C. 79. 


wholly unnecessary for the mortgagee to 
adduce any evidence as to the execution 
of the document. But the matter would 
stand on an entirely different footing if 
the mortgagee produces his evidence of 
execution and that evidence establishes 
that the document was not attested in the 
manner required by Section 59 of the 
Transfer of Property Act. 

I am, however, bound by the decisions 
of the Calcutta High Court and of this 
Court. In accordance with those deci- 
sions I must hold that the admission of 
the defendant renders it unnecessary for 
the plaintiffs to prove that the document 
was executed and attested in the manner 
required by Section 59 oi the Transfer of 
Property Act. 

I now come to the next question 
argued on behalf of the appellant. The 
learned District Judge has found that 
the appellant did not receive any in- 
dependent advice in the matter. He has 
also found that by this document her 
husband defendant No. 7 is exonerated 
from the effects of his mismanagement 
and that this bond has thrown the 
burden of the debts on the estate itself. 

It has been held by the Judicial 
Committee in the case of Kali Bahsh 
Singh V. Ram Gopal Singh (5) that 
inability to prove that the lady had 
independent advice is not of itself fatal 
to the validity of the deed. Lord Shaw 
in the course of his judgment put the 
whole law on the subject in this form. 

The legal protection which the law 
gives to a pardanashin lady cannot be 
transmuted into a legal disability. 

As I understand the law, it is a ques i 
tion of fact in each case whether the| 
obtaining of independent advice would 
really have made any difference to the 
executant. If upon a review of 
the facts which include the nature of 
the thing done and the training and 
habit of mind of the grantor as well 
as the proximate circumstances affecting^ 
the execution, the conclusion is reached 
that the obtaining of independent advice 
would not really have made any differ- 
ence in thei'esult, the deed ought to stand. 

In order then to test the validity of the 
argument we have to enquire into the 
nature of the transaction. As I have 
said there was an advance of Rs. 24,300 
made on this document. Now as the 
document says this mortgage-debt was 

(5) (1913) 36 All. 81*21 I.C. 985*41 I. A. 23 
(P. C.) . 
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incurred in order to enable the mortga- 
gors to pay off certain debts apparently on 
the mortgagors. I will take these antece- 
dent debts one by one in order to see 
whatthe independent advice would have 
been had the defendant No. 1 taken such 
independent advice. 

The first is an item of Rs. 5,119 3 due 
to one Mathura Persad on a decree. It 
•appears that Mathura obtained a mort- 
gage^decree against the present defen- 
dants on the foot of a mortgage execu- 
ted by Baijnath Persad as executor under 
the Will cf Madan Mohan Lai, The 
present appellant contested that suit on 
the ground that her husband had no 
authority to mortgage the properties. But 
the learned Subordinate Judge who heard 
that suit decreed the claim of Mathura 
Persad as against all the defendants. The 
money advanced by the plaintiffs was 
paid to Mathura Persad on the date when 
the property was put up for sale on exe- 
cution of tjhe decree obtained by Mathura. 

There is little doubt that this decree 
was binding upon the appellant and that 
no one could have advised her not to pay 
off this decretal amount. The next item 
is an item of Rs. 3,386 due to Sri Kaller 
Sukul on the foot of a mortgage-decree 
obtained by Sri Kaller Sukul against the 
present defendants on the 14th February, 
1905. It was impossible for the appel- 
lant to resist this decree. The next item 
is one of Ks. 4,6S4 paid to discharge the 
claim of Upendra Nath Sirkar against 
the present defendants, Upendra Nath 
Sirkar obtained a mortgage decree against 
the defendants and in execution of the 
mortgage-decree put up the properties 
mortgaged for sale. The next item is one 
of Rs, 3,5l+ due to Ambika Persad on,a 
mortgage executed by the present defen- 
dants in his favour on the 8th December, 
1905. 

It appears from the recitals in the 
mortgage bond that the money was 
borrowed from Ambika Persad in order 
to save certain properties from sale in 
execution of decree obtained against the 
defendants. It is impossible to say that 
this mortgage bond was not binding upon 
defendant No. 1. The next item is one 
of Rs. 9,912 due on the foot of a mort- 
gage executed by the present defendants 
in favour of Amrit Singh on the 1st 
August, 1904. The recitals in the mortgage 
bond show that there were considerable 
litigations between defendant No. 1 and 
her mother Mussammat Ratan Bibi and 
that it was further necessary for the 


defendants to institute a suit in order to 
avoid a thika pcitta granted by Ratan Bibi 
in favour of one Lachman Singh. I am 
unable to say that this bond was not 
binding on defendant No. 1. 

It is unnecessary to deal with the other 
items because these cover the amount 
actually advanced by the plaintiffs to the 
defendants. It has, in my opinion, been 
established that the document was read 
and explained to the lady and as the lady 
took patt in all the previous transactions 
which were binding on her it is impossi- 
ble to say that any one whose advice she 
may hav^e sought would have advised her 
not to execute this mortgage bond. 

I am of opinion, therefore, that the 
absence of independent legal advice does 
not render the mortgage bond imenforci- 
ble in such a case as against defendant 
No. 1. 1 must, therefore, dismiss this 

appeal with costs. 

There is a cross-objection on behalf of 
the plaintiffs-respondents. I hey urge 
that the suit should have been decreed as 
against all the defendants and not merely 
as against defendant No, 1. This conten- 
tion, is, in my opinion, entitled to prevail. 
We are not in this action concerned with 
the question of construction of the will 
under which the defendant No. 1 takes a 
life-estate. This is a mortgage action 
and the plaintiffs are entitled to a mort- 
gage-decree against the executants of the 
mortgage. It is entirely foreign to the 
scope of the suit to consider what is the 
exact interest possessed by each of the 
defendants. 

I would allow this cross-objection. 
The result is that the plaintiffs will be 
entitled to a mortgage-decree against all 
the defendants. Period of redemption 
six months from the date of this judg- 
ment. 

Adamii J- I agree. 

Appeal dismissed and evoss objections 

— allotved* 

A I R. 1922 Patna 73. 

Das and Bucknill, JJ. 

Bazavi Ha jam and another — Accused- 
Appellants V. 

King Emperor — Respondent. 

Cr. A. No. 176 of 1921, decided on 
20th December, 1921, against the judg- 
ment of Offg. S. J., Shahabad, dated 30th 
September, 1921. 

Criminal trial-^Evidenoe — Thumb impres* 
sion of accused taken in Court for comparison 
^^onviation based on such comparison by 
expert'll s highly irregular^Evidenoe Act, 
S. 73, 
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A Court should not convict a person of a serious 
crime solely and entirely upon similarity of 
thumb-marks or finger prints, without any corro- 
borative circumstances to support this evidence. 
The very fact of the taking of a thumb impression 
of an accused person for the purpose of possible 
manufacture of the evidence by which he could 
be incriminated, is in itself sufficient for setting 
aside the conviction upon the understanding and 
u^n the assumption that such was not really a 
fair trial. 

There is no law by which an accused person 
can be, either by words or by gestures or by ex- 
posing himself to certain physical treatment, made 
to implicate himself in the crime with which be is 
charged. When he is on trial such au idea is 
highly repugnant to all thoughts of the proper 
administration of justice in this or in any other 
British Country. [P, 74, C. 1 ; P. 75, C. 2.] 

P. P. Varma — for Appellants. 

Nandkeolyef — for the Crown. 

Bucknilli J. “This is an appeal by 
two persons named Bazari liajam and 
Barhmdeo Kahar who were convicted by 
the Officiating Sessions Judge of Shaha- 
bad on the 30th of September of this year 
and sentenced respectively to three years’ 
rigorous imprisonment : the first accused 
for false impersonation under Section 
82 (c) of the Indian Registration Act and 
the second accused under Section 82 (d) 
of the same Act. 

IS The circumstances under which these 
convictions were recorded are somewhat 
unusual and the assessors both thought 
that the evidence was not sufficient to 
justify the accmsed being condemned. 

In the first place it must be admitted 
and is indeed admitted by the Officia- 
ting Sessions Judge that with one 
exception there was no material against 
either of the accused. The story upon 
which the prosecution was based was 
that a certain deed purporting to have 
b^en executed by one Ram Prasad 
Pande at the Koilwar Sub-Registry 
Office at the end of March of this year, 
was not in fact executed by that indivi- 
dual but was executed by the first 
accused who represented this Ram Pra- 
sad Pande and incidentally placed his 
thumb impression upon the document. 
That is all. 

Now when the accused was brought 
before the Court ; both in the Magistrate’s 
Court and in the Sessions Court, an 


altogether unusual practice, and one 
which I cannot but too strongly depre- 
cate, was followed of (in some way or 
other, I do not understand how) obtain- 
ing a thumb-print of the accused, * and, 
then, after having done so a gentleman 
from the Finger-print Criminal Depart- 
ment, was called in each Court who, 
thereupon, by means of his codes of 
finger-prints, declared to the Magistrate 
and to the Officiating Sessions Judge 
that the thumb-marks on the deed and 
on the paper which bad been marked by 
the accused in Court were identical. 

This is the only piece of evidence of 
any cogency whatever against the accused. 

I think that, apart from the fact that I 
should be rather sorry without any 
other corroborative circumstances to 
convict a person of a serious crime solely 
and entirely upon similarity of thumb- 
marks or finger-prints, the very fact of 
the taking of a thumb impression from 
an accused person for the, purpose of 
possible manufacture of the evidence by 
which he could be incriminated, is in 
itself, sufficient to warrant one in setting 
aside the conviction upon the under- 
standing and upon the assumption that 
such was not really a fair trial. 

I know of no law by which an accused 
person can be, either by words or by 
gestures or by exposing himself to certain 
physical treatment, made to implicate 
himself in the crime with which he is 
charged. When he is on trial such an 
idea is highly repugnant to all thoughts 
of the proper administration of justice in 
this or in any other British country. 

I think, therefore, that it is impossible 
that these convictions and sentences 
should be supported, that they must be set 
aside and the accused must be enlarged. 

Da8» J- agree. I ought to add 
that the balance of the evidence,^ in my 
opinion, is entirely in favour of the 
appellants. It is not denied that Ram 
Prasad had in fact executed a sale-deed 
in favour of his step-mother Mussammat 
Anandia and his wife Mussammat Etwaro 
Kuer. It is of course suggested that the 
document was taken from him by undue 
influence or by force ; it does not matter 
which ; but the important fact is that the: 
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execution of the document by Ram 
Prasad, is not denied. 

The sole question which the learned 
Sessions Judge had to try was, did Ram 
Prasad himself present the document for 
registration before the Registration autho- 
rity ; or, the appellant Bazari imper- 
sonated Ram Prasad before the Regis- 
tration authority. The prosecution case is 
based on two important facts, that first, 
Ram Prasad was a minor and that it is 
highly improbable that any Registration 
authority would have registered a 
document presented (as it must have been) 
by a minor ; and, secondly, that Ram 
Prasad was so ill at that time that it is 
highly improbable that he could have 
presented the document before the Regis- 
tration authority. 

The learned Sessions Judge discussed 
both these points. On the first point he 
came to the conclusion that the evidence 
on behalf of the prosecution was 
unsatisfactory and that it did not establish 
that Ram Prasad was in fact a minor on 
the 29th of March 1921. On the second 
point again the learned Sessions Judge 
has refcorded a finding that the prosecution 
evidence is unconvincing. Therefore, it 
seems to me that it was dangerous to 
bonvict the appellants or the sole testi- 
*mony of the finger-print expert. 

Now the learned Sessions Judge con- 
sidered the point whether the evidence 
of the finger-print expert received any 
corroboration. He conceded that the 
appellants could not be convicted with- 
out such corroboration but he has 
recorded a finding to the effect that the 
evidence of the 'finger-print expert had 
received corroboration. 

Now the view of the learned Sessions 
Judge is this : He says first of all that 
the accused are residents of the village 
with which the executants of the docu- 
ment, that is to say. Ram Prasad and Ram 
Chandra Pande, are connected. The 
learned Sessions Judge thinks that this 
evideupe corroborates the testimony of 
the finger-print expert. Secondly the 
learned Sessions Judge was impressed by 
the fact that the complainant mentioned 
the name of the accused very early in the 
proceeding. He also took that as another 
corroborating circumstance. 

I wholly disagree with the view of the 
learned Sessions Judge. This evidence, 
in my opinion, does not at all corroborate 


the evidence of the finger-print expert. I 
agree with my learned brother that it was 
extremely dangerous to take the finger- 
print impression of an accused person in 
a Court of law. 

I agree that the convictions are 
unsustainable and that the convictions 
and sentences of the accused persons 
must be set aside, 

Conviction set aside. 
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Das and Adami, JJ. 

Raja Nil Kanth Narain Singh — Plaintiff- 
Appellant 

V. 

Niharan Chandra Sarkar and another — 
Defendants- Respondents. 

F. A. No. 166 of 1919 , decided on 10th 
February, 1922. 

(a) Lease — Construction-^Condition about 
payment of any tax or road cess does not in- 
clude income-tax on Royalty, 

Where a clause in a kahuliyat ran as follows: — 
** In respect of land covered by this Kahuliyat 
or any portion thereof or in respect of coal busi- 
ness, if any tax or road cess be assessed on you 
by Government, then I shall pay the same ” 

Held : the lessee was liable to make good to 
the lessor the road cess and the Health Board 
cess also ; Section 10 of the Bengal Act (V of 
1912) referred to. 

No doubt royalty is one of the sources of the 
income on which the income-tax is levied : but 
income-tax is a personal tax and, therefore, the 
lessor has no right to recover the amount of the 
Income-tax from the lessee under the above 
clause. [P. 76, Cs. 1 & 2.] 

(b) Landlord and Tenant — Mines and Miner- 
als — Royalty. 

Royalty represents the lessor’s share of the 
profits made from the business. [P. 76, C. 1,] 

N, C. Sinha — ^for Appellants. 

S. K, Bhattacharjee and .13, C. De — for 
Respondents. 

DaS) J* : — We are concerned in this ap- 
peal with the construction of the 19th 
paragraph of the kahuliyat executed by 
the defendant in favour of the plaintiff. 
That paragraph runs as follows: — in 
respect of the land covered by the 
kahuliyat or any portion thereof or in 
respect of the coal business, if any tax 
or road-cess be assessed on you by 
Government, then I shall pay the same.** 
The plaintiff contends that the defendant 
is bound to pay him the road cess,| the 
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Health Board cess, and the Income-tax 
which the Government has imposed on 
him in respect of the royalty receivable 
by him from the defendant. The learned 
Subordinate Judge has come to the 
conclusion that the plaintiff would be 
entitled to recover from the defendant 
the Road cess and the Health Board cess 
levied on him by the Government 
but for the fact that he has not 
given any evidence as to the actual 
assessment. 

So far as the income-tax is concerned, 
the learned Subordinate Judge has 
negatived the plaintiff’s claim. The 
plaintiff has appealed against that portion 
of the judgment which has dismissed his 
claim ; the defendant has presented a 
cross-objection and contends that 
the learned Subordinate Judge erred 
in holding that the plaintiff, if he had 
given evidence as to the actual assess- 
ment, would be entitled to recover the 
road cess and the Health Board cess 
levied on him by the Government. 

1 will first deal with the question of 
road cess. It was urged on behalf of the 
defendant that he is not liable to make 
good to the plaintiff the road cess levied 
on him by the Government, inasmuch 
as that cess has been levied in respect 
of the royalty receivable by the plaintiff 
from the defendant, and not in respect 
of the land covered by the hahuliycit nor 
of the coal business. It was argued that 
royalty is in reality the price paid for a 
portion of the soil, the payment whereof 
is distributed over a number of years ; 
but it seems to me that the royalty 
represents the lessor’s share of the 
profits made from the coal business. 
In my opinion, the learned Subordinate 
Judge has correctly decided the question 
of liability against the defendant. 

It was then urged on behalf of the 
plaintiff that the learned Subordinate 
Judge could have given him a decree by 
a mere arithmetical calculation. It was 
pointed out that there was evidence before 
the Court as to the royalty receivable by 
the plaintiff for the period in suit, and 
it was argued that all that the Court 
had to do was to calculate the sum 
payable by the defendant to the plaintiff 
at the rate of one anna per rupee. But 
under the agreement, the defendant is 
liable to make good to the plaintiff the 
road cess assessed on him by the 
Government. We do not know what the 


assessment was, and arithmetic will not 
solve the difficulty. The decree passed 
by the learned Subordinate Judge on this 
point must stand. 

The question of the liability of the 
defendant for the Health Board cess 
stands exactly on the same footing. 
Section 10 of the Bengal Act (2 of 1912) 
provides that the expenses of the Mines 
Board of Health shall be charged to all 
owners of mines and all persons who 
receive royalties. The discussion again 
turns on whether royalty can be regarded 
as the lessor’s share of the profits made 
from the coal business. If, as I hold, it 
can be so regarded, then it is clearly a 
tax levied on the plaintiff in respect of 
the coal business. In my opinion Hhe 
decision of the learned Subordinate 
Judge on this point is right and must be 
affirmed. 

The only other point is as to the income 
tax levied on the plaintiff. I am unable to 
agree with the plaintiff that any income- 
tax was levied on the plaintiff in respect 
of the coal business. Income-tax is a 
personal tax. No doubt the royalty 
represents the lessor’s share or the 
profits made from the coal business, and 
it is one of the sources of the income 
on which the income-tax is levied ; but 
it is one thing to say that royalty is 
one of the sources of income on which 
the income tax is levied ; and quite 
another thing that the income-tax is 
levied in respect of the royalty. 

In my opinion, the clause in the 
agreement on which reliance is 
placed by the plaintiff was intended 
to apply, and apply only, to such taxes 
as might be levied either in respect of 
the land, the subject matter of the 
lease, or in respect of the local business. 
It was not argued that the income-tax 
was levied in respect of the land which 
is the subject-matter of the lease. In 
my opinion, it was not levied in respect 
of the coal business, though, in assess- 
ing the tax, the income-tax authorities 
were entitled to take into consideration 
the income made by the plaintiff from 
the coal business. The plaintiff’s con- 
tention on this point fails and must be 
overruled. 

I would disipiss this appeal with costs. 
The cross-objection must also be 
dismissed. 

Adami, J.:— I agree. 

Appeal and cross-objections dismissed. 
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Jwala Prasad, J. 


Basawan Pandey — 2nd Party-Petitio- 
ner 


V. 

Tilak Gope and others — Opposite- 
Party. 


Criminal Revision No. 46 of 1922, 
decided on 17th February, 1922, from an 
order of the Magistrate, Samastipiir dated 
14th December, 1921. 

(a) Criminal P C. (V of 7898), S. 145— Non- 
compliance with requirements of Cl, (J ) — 
Amounts to grave irregularity . 

In a proceeding purporting to be under Sec- 
tion 145, Criminal Procedure Code (V, of 1898), 
notice was not served upon the parties or their ple- 
aders, nor was it served upon the locality, as is re- 
quired by Section 145, no written statement was 
filed by parties nor any evidence, oral or docu- 
mentary, was adduced. 

Held, that the non-compliance of the aforesaid 
requirements constituted such a grave irregulari- 
ty that, when it has caused a failure of justice or 
a prejudice to any party, will make the order 
under Section 145 vitiated and the jurisdiction of 
the Magistrate is affected and that the High 
Court has jurisdiction to set aside the Order. 
4 P.L.W. 183, followed. [P. 78, C. 2.] 

(b) Practice — Trial — Hasty disposal is dep- 
recated. 

A reasponable expedition in the performance 
of one’s work is no doubt commendab'e, but an 
attempt to cut too short the procedure prescribed 
by law would amount to an inexcusable haste and 
perfunctoriness, [P. 79, C, l.j 

Manohar Lai and S. N, Rai — for Peti- 
tioner. 

Janak Kishore—ior Opposite- Party. 

Jwala Prasad, J. :--This is an appli- 
cation against an order of the Magistrate 
of Samastipur dated the 14th December, 
1921, under Section 145 of the Code of 
Criminal Procedure, 

In the proceeding Tilak Gope, Chhedi 
Gope and Musammat Bhikuni, wife of 
Chhedi Gope, figure as the 1st party and 
Basawan Pandey as the 2nd party. The 
dispute relates to three bighas odd kathas 
of lancj which was sold in execution of a 
rent decree, and was purchased on the 
8th of April, 1919 by the 2nd party. He 
obtained delivery of possession from the 
Civil Court on the 9th of June, 1921, 
(corresponding to the 19th of jaith 
1328). 

Upon an information lodged by the 
Chawkidar on the 9th of October, the 
junior Sub-Inspector of Police submitted 


a report, dated the 23rd of October, 1921, 
holding that the land was in possession of 
the 2nd party and asking for a notice 
under Section 144 of the Code of Criminal 
Procedure against the members of the 1st 
party, and also for taking action under 
Section 107 of the Code. The Senior Sub- 
Inspector also enquired into the matter 
and submitted his report on the 3 1st of Oct- 
ober, 1921, pending that of the junior Sul>. 
Inspector. In that report also the Police 
found that the 2nd party was in posses- 
sion of the property in dispute and the 1st 
party “seemed to be aggressive” and 
were trying to dispossess the 2nd party by 
force. He, therefore, asked for a notice 
under Section 144 to be issued against the 
1st party, and a proceeding under Sec- 
tion 145 to be instituted “to clear off the 
future disturbance.” 

On the 10th of November, the Magis- 
trate called upon 1st party to show cause, 
why a proceeding under Section 107 of the 
Code should not be drawn up against 
that party. Cause was shown by the 
members of the 1st perty on 
the 1st of December separately. Tilak 
Gope filed one petition and Chhedi and 
his wife filed another petition. Tilak 
in his petition alleged that he had taken 
settlement of the land from Basawan 
Pandey, the 2nd party, some three years 
ago, namely, one bigha six kathas, at an 
annual rental of Rs. 5, and since then he 
has been in possession of the property. 
He objected to the proceeding under Sec- 
tion 107 on the ground that the dispute 
was concerning land, and consequently 
a proceeding under Section 145 should be 
instituted. Before that, another petition 
by Tilak was filed on the 29th of Octo- 
ber to the same effect. We are not con- 
cerned with the petition filed by Chhedi 
Gope and his wife in the present 
case. 

On the 2nd of December the Magistrate 
heard the parties, and Chhedi’s wife whs 
directed to produce copies of certain sud- 
hharna deeds by the 8th of December. On 
the 8th of December the case was adjou- 
rned to the 13th of December. On the 
13th of December the Magistrate passed 
the following order: “Heard parties. Draw 
up a proceeding under Section 145 and 
put up to-morrow”. The next day^ that 
is, on the 14th December the Mag- 
istrate passed the following order : 
^‘Orders passed.” In the order in 
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question/ he has upheld the Civil Court 
dakhildsitani in favjur of the 2nd 
3 party Basawan Pandey, and against 
Chhedi Gope and his wife musammat 
Bhikuni, members of the 1st party. 
Chhedi Gope was the judgment-debtor in 
the Civil Court decree. Neither he nor 
his wife now dispute the order of the 
Magistrate. The order must therefore 
stand so far as they are concerned. 

The 2nd party challenges tho order 
with respect to 1 bigha 6 kathas claimed 
by Tilak in respect of which the Magis- 
trate has declared the possession of Tilak 
under Section 145 of the Code. The 
Magistrate has shown no cause. Tilak 
has appeared in this case and has oppos- 
ed the application of the 2nd party through 
a vakil. It is obvious that the order of 
the Magistrate cannot be sustained for a 
.minute. 

On the 13th of December the Magis- 
trate directed proceedings to be drawn up 
and the case to be put up the next day. 
The order sheet does not show for what 
purpose the case was to be put up and 
what was to be done the next day. There 
appears to be a proceeding drawn up in 
the record purporting to be under Section 
145 of the Code of Criminal Procedure. 

This proceeding was not served upon 
the parties or their pleaders, nor was it 
served upon the locality as is required by 
Section V45, Clause (3) of the Code. No 
written statement was filed by the parties, 
nor any evidence, oral or documentary 
seems to have been adduced by them. It 
is contended on behalf of Tilak, one of 
the members of the 1st party, that the 
parties were present on the 13th of De- 
cember, and the order to draw up a pro- 
ceeding under Section 145 was passed 
in their presence, and consequently there 
was no necessity of a copy of the proceed- 
ing to be served upon them under Clause 
(3) of Section 145 of the Code. 

He cannot advance a similar argument 
in favour of dispensing with service of 
notice on the spot. His argument with 
respect to the non-compliance of the 
aforesaid clause of Section 145 is that at 
best it is only an irregularity and does 
not vitiate the trial or affect the jurisdic- 
tion of the Court which passed the order 
under Section 145. The clause in ques- 
tion 3 of Section 145 was newly added 
in the present Code of Criminal Proce- 
dure (1898), in order to give the parties 


full opportunity of putting in their claims 
and also to any other person who may be 
interested in the subject-matter in dis- 
pute. 

The first is intended to be achieved by 
directing the service of notice upon the 
parties, and the second by service of the 
proceeding upon a conspicuous place at 
or near the subject-matter of dispute^ 
The Legislature has not added this pro- 
vision in vain, and the reason of this ad- 
dition has been fully discussed by me in 
the case of Ram Sahay Chowdhury v. Deo- 
nandan Prasad (1). 1 have also in that 

case discussed the history of this change 
in the law, its effect and the authorities 
bearing upon it whatever difference there 
may be as to whether the non-compliance 
with the requirement of Clause (3) of the 
section is an illegality or an irregularity. 

There has been a consensus of view 
upon the point that the non-compliance 
of the aforesaid requirement constitutes 
such a grave irregularity as, when it has 
caused a failure of justice or a prejudice 
to any party the order under Sectioil 145 is 
vitiated and the jurisdiction of the Magis- 
trate is affected. As a result of my in- 
vestigation into the authorities, I observed 
in that case that all the Judges agreed 
that the High Court had jurisdiction to set 
aside the order, when the provisions in 
Clause (3) of Section 145 were not com 
plied with and the parties were prejudiced 
thereby. Taking the proviso at its lowest 
there can hardly be any doubt that its 
non-compliance in the present case has 
gone to the root of the jurisdiction of the 
Magistrate. 

Basawan Pandey, 2nd party-petitioner 
before us, has had in his favour the Civil 
Court writ of delivery of possession of 
such a recent date as the 9th of June, 1921. 
Tilak claims through Basawan on the 
basis of an alleged permanent settlement 
3 or 4 years, ago. The police reported 
that he has no document in his fa’^our, no 
receipt of payment of rent and no evid- 
ence of possession. His settlement was 
not admitted. It lay upon Tilak, who 
claims possession of the land as against 
the Civil Court dakhaldehani, to prove 


(l) (1918) 4 P. L. W. 183*43 I, C. 103. 
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that he took a valid settlement of the 
land from Basawan and that he actually 
cultivated and grew the crop in question. 

No evidence was given by him in this 
case.' The learned Magistrate talks of 
having heard the parties and considered 
their evidence. I wonder what that evi- 
dence is. Surely it cannot be any evi- 
dence oral or documentary under the 
Evidence Act. The Magistrate does not 
particularise that evidence in his judg- 
ment. The only reason, why he thinks 
that Tilak, a member of the 1st party, is 
in possession of the land, as stated by the 
Magistrate to be, is that the possession 
was delivered by the Civil Court on the 
9th of June, 1921 and it was too late for 
the 2nd party to cultivate the land and 
grow makai and marwa. This is not evi- 
dence but a surmise. 

The real issue before him was as to 
who cultivated and grew the crops upon 
the land in question. Unless it was 
admitted by Basawan, the 2nd party- 
petitioner, the Magistrate was not in a 
position to hold that the 1st party must 
have necessarily cultivated it without 
any evidence of witnesses to prove it. He 
does not also refer to any document, if 
any, which would conclusively shew the 
crops on the land were grown by the 1st 
party. The 2nd party has, therefore, 
been seriously prejudiced by the order in 
question, and the order must be set aside. 

The Magistrate has not even consider- 
ed the effect of a permanent settlement 
set up by the 1st party. Such a settle- 
ment is not admissible without a regis- 
tered document ; whereas Basawan who 
was not the decree-holder purchased the 
property at an auction sale only recently. 
His right to settlement would arise after 
his purchase and dakhaldekani. 

To draw up a proceeding on the 13th 
December and to pass a final order on 
the 14th December is an extraordinary 
feat that could be performed only by the 
Magistrate in question, He is capable 
of doing so is obvious from a similar pro- 
cedure adopted by him in Criminal Revi- 
sion No. 17 of 1922. A reasonable ex- 
pedition in the performance of one's 
work is no doubt commendable, but an 
attempt to cut too short the procedure 
prescribed by law would amount to an 
inexcusable haste and perfunctoriness. 
The Magistrate has not, it seems to me, 
propedy apprehended the procedure laid 
down in Section 145 of the Code. It is 


summary! but it cannot be cut too short. 
I have, therefore, no hesitation in setting 
aside this order of the Magistrate. The 
rule is made absolute. 

I do not think the Civil Court dakhal^ 
dehani which the Magistrate has upheld 
in this case, so far as Chhedi and his wife 
two members of the 1st party are con* 
cerned, canbe so lightly treated as the 
Magistrate has done so far as Tilak is 
concerned. The polic i reports upon 
which the action was taken by the Magis- 
trate and which were the only documents 
before him at that stage clearly showed 
that the Civil Court dakhaldekani was 
given effect to and that the 2n J party was 
in possession of the land, and Tilak was 
only creating troubles. 

In case of future dispute, I have no 
doubt the Magistrate will take proper 
action to prevent a breach of the peace. 

Rule made absolute. 
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Dawson Miller, C. J. and Bucknill, J. 

Jugal Kishote Marwavi and others — 
Plaintiff s- Appellants 

V. 

Bahu Homeshwar Singh and others — 
Defendants- Respondents. 

F. A, No. 10 of 1919, decided on 4th 
February, 1922. 

(a) Contract — Construction — License to out 
trees and make sleepers on payment of royalty 
— Whole document should be considered to find 
out the true intention of Parties. 

The appellants entered into a contract with 
the respondents who were the owners of certain 
lands whereby the appellants undertook to cut 
15,000 sleepers every raanth for 9 months and 
after they were counted by the respondents, pay 
the latter the royalty thereon, that if through 
negligence the appellants do not cut the said 
amount of sleepers, they should nevertheless pay 
up the royalty on 1,35,000 sleepers for the said 9 
months and that a breach of the terms of the 
contract by the appellants would entitle the res- 
pondents to re-enter the land and put an end^to 
the contract. The appellants failed to cut the 
necessary number of sleepers for two months. 
The respondents also did not count the number 
of sleepers that had been cut and the appel- 
lants did not pay the respondents any royalty. 

Held : that considering the document as a whole 
the intention of the parties was that the right to 
re-enter arose only on the non-payment of the 
price of sleepers actually cut and not on the 
failure to prepare the necessary number. Further 
the liability to pay for the sleepers cut depended 
on the respondents having counted them. There- 
fore, as the respondents had not counted the 
sleepers, the appellants were not bound to pay 
therefor and the respondents could not put an 
end to the contract, [P. 83. C. 2.] 
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(b) Contract Act, S, 7 i’-Damages-- Profits 
that would be made if contract subsisted is 
the measure. 

The principle of assessment of damages is that 
the party entitled thereto is to recover the profits 
which he would have made, if the contract had 
not been cancelled. [P. 83, C. 2.] 

P. C. Manuka A, Sen and /. Prasad — 
for Appellant. 

S. S. Ahmad j N. C. Sinha and N. C, 
Ghosh — for Respondents. 

Dawson Milleri C- J- ^ — This is an 
appeal by the plaintiffs from a decree of 
the Subordinate Judge of Bhagalpur 
dated the 21st November, 1918. 

The appellants who are contractors 
carrying on business at Bhagalpur insti- 
tuted the suit on the 10th May, 1916, 
against Maharaj Kumar Atmaj Babu 
Ekradeshwar Singh, the proprietor of 
an estate at Madhipura in the Bhagalpur 
district of this province, claiming dama- 
ges for breach of contract. Alternative 
relief was claimed in the plaint but this 
has been abandoned and is not the sub- 
ject of this appeal. The defendant died 
after the suit was instituted and his three 
sons the present respondents were 
substituted as defendants in his place. 

On the 23rd May, 1915, the appellants 
entered into a contract in writing with 
the respondents* father, who may con- 
veniently be referred to as the landlord, 
whereby they acquired the right for a 
term of just over four years to cut 
sakhua trees in the jungles of certain 
villages in the landlord’s estate for the 
purpose of making sleepers, upon which 
a royalty was payable by the contractors 
at certain named rates. The deed 
recites that the first party (the landlord) 
at the request of the second party (the 
contractors) has agreed to sell to them for 
the term named the jungles for the pur- 
pose of making sleepers. 

The contract is not strictly a sale and 
it is not contended that it is a lease. It 
is in the nature of a license to cut trees 
and make sleepers on payment of a 
royalty at certain rates, varying accord- 
ing to the dimensions of the sleepers. 
When work had been in operation for a 
short period the landlord cancelled the 


contract and re-took possession. This 
he was entitled to do, provided the 
contractors had not fulfilled certain- 
conditions specified in the contract. 

The main question for determination 
in this appeal is whether the contractors 
committed a breach of the conditions 
which would entitle the landlord to 
cancel. The third clause is important, 
as it is mainly upon the construction of 
this clause that the landlord’s right to 
cancel depends. 

It reads as follows : — “We, the second 
party, shall, during the term [each year 
from the month of Kartik up to the end 
of Assarh] get 15,000 sleepers of every 
measurement prepared every month and 
shall, after they are counted according 
to the contract, pay to the first party the 
price thereof, according to the rates 
mentioned above, without any objection 
to this ; neither we, the second <party, nor 
our reoresentatives shall raise any objec- 
tion. If we do so, the first party shall 
be competent to cancel this deed and 
stop the cutting of the trees in the lands 
specified below, without waiting for the 
expiry of the terms of this agreement. 
Be it noted that during the term 
(of the lease) every year from the month 
of Sravan to the end of Aswin, we, the 
second party, shall try our best to cause 
as many sleepers of different measure- 
ments to be prepared as possible, and 
after getting them counted according to 
the contract, pay the price thereof, in 
accordance with the rates mentioned 
above, to the first party on taking receipt 
therefor. 

The second party shall on no account 
without sufficient reason willingly 
stop the preparation of sleepers 
during these three months, Let it be 
known that we, the second party, will 
have to prepare 1,35,000 (one lakh 
and thirty-five thousand) sleepers of dif- 
ferent measurements every year ‘during 
the nine months from Kartik to Assarh 
in accordance with the terms specified 
above. If through negligence on the 
part of us, the second party, we fail to 
prepare so many sleepers, no plea, regard- 
ing deficiency in the number of sleepers 
put forward by us, shall be entertained 
and we, the second party, shall be held 
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liable to pay on demand the price of the 
entire number of one lakh and thirty.five 
thousand sleepers to the first party. ** 

The contract is dated the 23rd May, 
1915 which corresponds to the 24th 
Baisak 1322 F. The months, from 
Kartik which is the second month in 
the Fusli year up to the end of Assarh, 
are roughly speaking the dry season of 
the year, although the rainy season be- 
gins generally about the beginning of 
Assarh which corresponds to the middle 
of June. 

Whatever be the exact interpretation 
of this clause, it is clear that the obliga- 
tion of the contractors was to cut 15,000 
sleepers a month, during the nine months 
from the beginning of Kartik to the 
beginning of Assarh, making 1,35,000 
altogether, and that, during the other 
three months from Srawan to Assin, 
they were to do the best they could with- 
out any Qxpress obligation to cut any 
particular quantity. (Here the contents 
of Clauses 4, 5 and 6 are given in brief 
which are not material). 

It is not disputed that the contractors 
failed to prepare during the month of 
Kartik 15,000 sleepers, and that the 
work had not progressed as rapidly 
as has been anticipated, although 
by the end of the second month. Aghan 
or the beginning of the third month, 
Pous the out-turn was rapidly improv- 
ing. On the 2nd of Pous corresponding 
to the 23rd December, 1915 the landlord 
wrote to the contractors terminating the 
agreement. 

Up to this time about 20,000 sleepers 
had been prepared according to the appel- 
lants but rather less than half that 
number according to the respondents. It 
is admitted that those which had been 
prepared had not been counted and sealed 
and numbered in accordance with Clause 
5 of the agreement and no payments 
had been made. (Here evidence regarding 
the course followed up by each party 
leading to termination of contract is 
discussed.) 

I think there can be no dispute that 
under the terms of the contract the ap- 
pellants were not liable to pay for any 
sleepers, until the same had been counted 
and sealed by the landlords* men. As 
the sleepers differed in dimensions and 
the rates payable varied with the dimen- 
sions, it follows that the amount payable 
could not be ascertained until there had 
been a counting by the landlord in accord. 

1922 P—11 & 12 


ance with the contract. 

The respondents' case is that they were 
prevented from counting by the action of 
the appellants, and that in any event 
whether the sleepers were counted or not* 
the appellants were Habit' to cut and pay 
for a minimum of 1.5,000 sleepers each 
month from Kartik to Assarh and that 
they had failed to pay for any. As to 
the first part of this contention, I am 
satisfied that the appellants did not 
prevent the respondents from counting in 
accordance with the contract the number 
of sleepers actually cut (Evidence on this 
point is then discussed). 

The second part of the respondents* 
contention depends upon the interpreta- 
tion of the contract. The construction 
of this document is by no means free 
from diUicully. The main question which 
arises is whether the first part of Clause 
3 coupled with Clause 6 gives the land- 
lord the right to cancel the contract, if 
during the first or any succeeding month 
from Kartik to Assarh the contractors 
should fail to prepare and pay for 15,000 
sleepers; or whether the right to cancel 
arises, only in the event of the contractors 
objecting to pay for the sleepers actually 
prepared and counted during each month. 

In determining this question I think it 
is necessary to consider the document as 
a whole, as the other provisions appear 
to throw some light upon the true inten- 
tion of the parties. It was clearly a 
matter of some anxiety to the landlord 
that there should be no mistake about 
his right to monthly payments for the 
sleepers actually cut and counted during 
the month, and that in any event, if through 
negligence the contrictors should not 
prepare 1,35,000 sleepers in the 9 dry 
months from Kartik to Assarh, he should 
be paid for that quantity. He safeguards 
his right as to payment in several ways. 
First of all by Clause 3 he might c-'^rtainly 
cancel the contract, if the contractors 
objected to pay for the monthly out- turn 
when counted. 

This is not disputed by the contractors. 
He could also stop the further cuttino- of 
the trees, and by Clause 5 it is stipulated 
that the contractors are not entitled 
to lake away the sleepers after they 
have been counted, sealed and num- 
bered unless they first pay the price. 
Clause 6 deprives the contractors, in the 
event of a failure to pay for the months, 
out-turn, of the right to cut any trees 
in the succeeding month, and further in 
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the same event gives the zamindar the 
right to take possession, at the envl of the 
succeeding month, of all the trees and the 
right to claim damages for any loss 
suffered and to declare the deposit for- 
feited. 

It will be observed that, both under 
Clause 5 and under Clause 6, the rights of 
the landlord and the restrictions imposed 
on the contractors, only arise in the event 
of non-payment of the price of sleepers 
actually prepared each month and not in 
the event of a failure merely to prepare 
the stipulated number and pay for them. 
It is obvious, however, that if the con- 
tractors neglected to fulfil their under- 
taking to cut 15,000 sleepers during each 
of the dry weather months or 1,35,000 
each year during these months, the total 
payments would fall short and the land- 
lord would suffer a loss of income. 

It is, therefore, stipulated at the end of 
Clause 3 that, if through negligence the 
contractors should fail to prepare so many 
sleepers, they should nevertheless be 
liable to pay on demand the price of the 
entire number of 1,35,000. It seems to 
me that it was intended by this clause 
that, if at the end of the 9 months the 
total number cut during those months 
should fall short of 1,35,000 the contrac- 
tors should be liable to pay for that quan- 
tity on demand, if, and only if, the defi- 
ciency was due to their negligence. This 
part of the clause indicates that the obliga- 
tion to cut and prepare at the rate of 
15,000 each month was not an absolute 
obligation, carrying with it the liability to 
cancelment of the deed, if, for any reason 
whatever, the actual number should fall 
short of the stipulated number. 

If however the respondents’ interpreta- 
tion of the first part of Clause 3 be accept- 
ed, it would follow that, if for any reason 
the number of sleepers prepared during 
any of the 9 months should fall 
short of 15,000 ,the contractors’ liability 
to pay for 15,000 would arise, whether 
they were counted or not and whether 
the deficiency was due to his negligence 
or any other reason. I cannot accept 
this interpretation as expressing the 
intention of the parties, nor do I think 
that it is the natural interpretation of the 
first part of Clause 3. That clause 
imposes two obligations upon the con- 
tractors (1) to prepare in each year of 
the term 15,000 sleepers every month 


from Kartik to Assarh and (2) after they 
are counted to pay the price thereof. . 

It will be noticed that the right to 
cancel only arises if the contractors object 
to do something. As I read the clause, 
this can only mean, if they object to pay 
for the sleepers prepared and counted. 
They certainly did not object to cut them. 
They may have failed to do so, but 
their liability to pay for those which they 
failed to cut is controlled by the latter 
part of Clause 3 and depends upon whether 
or not the deficiency is due to their negli- 
gence. This question moreover only 
arises, if there is a deficiency for the 
whole 9 months from Kartik to Assarh, 
in other words, if during these months 
they fail to cut and prepare 1,35,000. 

This seems to imply that they may 
during that period make up in subsequent 
months any deficiency there may have 
been in an earlier month or months. If 
therefore the liability to pay for' the defi- 
ciency only arises at the end of Assarh 
and in the event of negligence, the earlier 
part of the clause can only be read con- 
sistently with the latter part by confirm- 
ing the right to cancel cases in which the 
contractors object to pay for those sleepers 
which have been actually prepared and 
counted during the preceding month. 

I f the respondents* contention is right, 
then the contractors had to pay, for 
sleepers not counted and passed by them. 
But, as no sleepers could be taken away 
by the contractors until counted and 
sealed, it would follow that the contrac- 
tors would have to pay and yet await the 
landlord’s pleasure before they could 
deliver a single sleeper to their customers. 
I think the landlord’s obligation to count 
and seal and the contractors’ obligation 
to pay must be treated as reciprocal, and 
that the landlord had no right to demand 
payment, until the s’eepers were counted 
and sealed and their sizes ascertained. 
Until this had been done the exact sum 
payable could not be determined ahd the 
contractors could not remove them. 

The matter may be tested in another 
way. Suppose the contractors were to 
cut say 4,000 sleepers only during the 
month. If these consisted entirely of 
the two larger dimensions, say in equal 
moieties the royalty on which was 17 
and 14 annas respectively, their liability 
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contractors paid this sum and refused to 
pay for any more then, on the respon- 
dents' construction, the landlord could 
cancel. 

Suppose however that they had cut 
none at all during that month what 
would then be their liability ? It is con- 
ceded on behalf of the respondents that 
the contractors were not bound to cut the 
larger sleepers first. If they had the op* 
tion of cutting the small sleepers first, 
they would not be liable for more than 
15,000 at the smallest rate viz., 3 annas 
per sleeper, if that number remained still 
uncut. The liability in that case would 
bet Rs. 2,818-8-0 or less than the sum 
actually paid, and yet in the case suppos- 
ed the contract could, according to the 
respondents, be cancelled. 

In case there should be any doubt as to 
the meaning of Clause 2 of contract, it is 
important to state that the respondents 
concede that the words, ‘‘of the length of 
10 ft. and of the other length in order as 
mentioned above,” in the translation 
masked Exhibit 1 did not impose an obli- 
gation to cut the sleepers in the order 
mentioned in the schedule of rates and 
their own translation at page 220 of the 
paper book makes this clear. That 
translation reads thus : — “But the second 
party ought first to have sleepers 
prepared of the length of 10 ft., 
and the other respective lengths mention- 
ed above.” 

The learned Subordinate Judge took 
the view with which I agree, that the 
mere failure to cut 15,000 sleepers in the 
month would not entitle the respondents 
to terminate the contract. He was of 
opinion however that the non-preparation 
of the stipulated number coupled with 
non-payment of the price thereof would 
enable to cancel the contract. He further 
thought that the appellant’s liability, if 
they failed to prepare the stipulated 
number, was the royalty payable on 
15,000 ^sleepers of the largest dimen- 
sions. 

With great respect to the learned Judge, 
I think he failed to give proper weight to 
those terras in the contract, which to 
my mind make it essential for the land- 
lord to count and seal the sleepers before 
the liability could be either ascertained 
or demanded. I further think that in 
the event of failure to prepare the stipu- 
lated number, the liability could in no 
case be more than the value of the smal- 


a conflict of evidence as to tito mtnber 
which were cut by the eawi 0# Martik and 
the learned Jud^e gave preference to the 
evidence of the respondents in this res- 
pect. 

But one of the main objects of having 
the sleepers counted by the landlord was 
to obviate any conflict between the par- 
ties on this point so that the liability 
could be ascertained ; and this operation 
was in my view, essential before any 
liability at all arose. In the view I take, 
it follows that the landlord improperly 
terminated the contract and dispossessed 
the appellants and rendered himself lia- 
ble to damages. 

It was strenuously urged, however, by 
the learned Government Advocate on be- 
half of the respondents that under Clause 
6 of the contract the landlord was entitled 
to re-take possession at the end of the 
second month, if the price of the sleepers 
prepared during the firs^ month was not 
paid in full ; and that, as no payment had 
in fact been made, this clause immediate- 
ly came into operation. This argument 
however in my opinion fails to take into 
consideration the other conditions of the 
contract, which provided that payment 
shall only be made after the sleepers had! 
been counted according to the contract 
and that the obligation to count lay upon 
the landlord. 

It was argued however that, as under 
Clause 5 the contractors had the option of 
counting the sleepers for themselves, if 
the landlord failed to do so, they could not 
rely upon the fact that no counting had 
taken place. Clause 5 however does not 
impose any obligation to count upon the 
contractors but merely gives them an 
option to do so, which they may exercise 
or not as it suits their convenience. 

If they were anxious to get the slee- 
pers removed in order to fulfil their enga- 
gements, they might take advantage of the 
option contained in Clause 5 ; if on 
the other hand they were in no hurry 
to get the sleepers removed there was 
no obligation upon them either to 
count them or to pay the price, and 
they committed no breach of duty which 
would entitle the landlord to the benefit 
of Clause 5. 

The learned Subordinate Judge foundl 
that, if damages were to be awarded, the 
appellants were entitled to recover the 
profits which they would have madCf if 
the contract had not been cancelled, it 
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is conceded that this principle of the 
assessment of damages is the correct one 
but it is contended that the appellants 
had not made out that they would neces- 
sarily have made a profit of Rs. 6,17,876- 
12-0 set out in Schedule E of the 
plaint. 

The evidence given by the appellants 
as to damages stands uncontradicted and 
I am satisfied that the prices claimed by 
them as those at which the sleepers could 
have been sold during the years in ques- 
tion, are not in excess of the market 
rates prevailing. The evidence of Sarat 
Kumar Roy an Assistant Engineer in the 
Public Works Department at Bhagalpur 
proves the rates payable by his Depart- 
ment for similar classes of unwrought 
sleepers during the years in question and, 
taking the lowest rate, viz., Rs. 2-8-0 per 
cubic foot for similar timbers, it is 
obvious that the rates claimed in Schedule 
E of the plaint work out very much 
lower, in fact very little more than half 
the prevailing rates. 

For instance sleepers 6’ X 8’* X at 
Rs. 2-8-0 per cubic foot would come to 
3-12-0 per sleeper, whereas the rate 
claimed is Rs. 2-0 0 ; iO’ X 10’» X at 
Rs. 2-8-0 per cubic foot would come to 
Rs. 8-10-10, whereas the rate claimed is 
Rs. 4-4-0, and the other charges for the 
Other sleepers work out at about the same 
proportion. These rates are those at 
which the sleepers were offered to the 
Bengal and North Western Railway. 
It is proved that the Railway 
Company did not cavil at the rates but 
were not in want of sleepers at 
the time when the offer was made, 
and it cannot be assumed that the con- 
tractors had any firm offer at these rates. 

They were however as already stated, 
certainly not in excess of the 
prevailing market rates. The rokars 
of • the contractors showing the 
actual expenses incurred have been 
produced and the expenses deducted in 
Schedule E are not shown to conflict with 
the actual expenses appearing in the 
fokars. It is not clear however that 
anything has been allowed for cartage 
from the jungle to the Madhipura rail- 
way station, the prices claimed being 
free on truck at Madhipura, and some- 
thing ought to be allowed for this. Some 
allowance should also be made for the 
chapter of accidents. 


The contract extended over four years,.. 
and the damages claimed are based on tha 
assumption that everything went smoothly 
and that the contractors were able, to^ 
dispose of the whole of their stock of 
sleepers. Whether they could have done 
so or not must remain a matter of con- 
jecture. Moreover the expenses neces- 
sary to turn out the requisite number of 
sleepers per month, must have been con- 
siderably increased, and one cannot assess 
the damages with anything like mathe- 
matical accuracy in a case of this sort.. 
The personal energies of the plaintiffs^ 
released from the contract could also be 
directed into other channels of enterprise. 
Taking all these matters into considera- 
tion, it seems to me that the sum of 
Rs. 2,00,000 would amply compensate 
the plaintiffs for the loss they have 
suffered by the defendants* breach of 
contract. 

I would allow the appeal, set jside the 
decree of the trial Court and enter 
a decree in favour of the plaintiffs 
for the sum of Rs. 2,00,000 with 
proportionate costs here and in the Court 
below. 

Appeal allowed, 
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JwALA Prasad, J. 

Parmeswar Rai and others — Accused-- 
Petitioners 

v. 

King Emperor — Opposite Party. 

Cri. Rev* No*, 37 of 1922, decided on 
15th February, 1922. 

(a) Criminal P. C. fV of 1898), S. 144 (J)-— 
General order — Order not to hold new hat in 
same day as the old hat is not a general order 
and is valid. 

Although a general order under Section 144 
of the Criminal Procedure Code (V of 1898) 
restraining the holding of a hat or market is not 
permissible, an order, prohibiting the holding of 
the market on the same days as the old market 
with a view to prevent a breach of the peac^, is 
legal. Kuntram Shaha Roy and others v. Mea- 
jan {18 W, R. Cr. 47l and Nagendranath 
Biswas V. Rakhal Das Sinha (23 C. W. N. 141) 
followed. [P. 86, C, l.j 

(b) Penal Code, S. 188 — Disobedience of order 
under S. 144 — Offence only when, annoyance^ 
injury or obstruction is caused thereby. 

Disobedience of an order under Section 144, 
Criminal Procedure Code is punishable only 
when the disobedience of the order of the 
Magistrate caused any annoyance, injury oc 
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^obstructioQ. [P. 87, C. 1.] 

(C Cf, Pro. Code, S. 476^-^rder to prosecute 
— Not setting forth all the elements of offence 
— Is illegal. 

In giving direction for a prosecution the Court 
4i bound to find that there is a prima facie case 
with respect to all the elements which are essential 
io constitute the offence with respect to which the 
order is passed. An order not setting forth all 
the elements of the offence is without jurisdiction. 

[P. 87, C. 2.j 

G. C. Pal — for Petitioner. 

Asst, Government Advocate — for the 

Crown. 

Jwala Prasadi J* i — This rule relates 
to an order of the Magistrate, dated the 
l^th January 1922, directing the prosecu- 
tion of the petitioners under Section 188, 
1. P. C. 

’On a report of the Police, dated the 
18th of November, 1921, a notice was 
issued under Section 144 of the Code of 
Criminal Procedure against certain per- 
sons, forbidding them to hold a new 
bazar and to interfere with the long- 
standingiold Gondra Bazaar. This order 
was disobeyed and the offenders were 
prosecuted and convicted under Section 
1S8, I. P. C. 

The Police on the 13th of December, 
1921, reported that, in spite of the convic- 
tion of the aforesaid persons, their friends 
and helpers are threatening ‘‘ to break 
again the old Gondra Bazaar ’* and are 
determined to hold a new Bazaar quite 
close to it and are ready to create a 
serious breach of the peace. Accordingly 
he prayed for a general notice against the 
people, preventing them from going to 
the particular plots, where the new bazaar 
was proposed to be held and to persuade 
customers to sit on the new bazaar. As 
prayed by the Police, the Magistrate 
directed a general notice to be issued on 
the public and served on the spot, in the 
following order : — 

Issue a general order directed to the 
public frequenting the new market, or 
attending it to buy or sell, requiring them 
not to do so for the space of 2 months 
from* date of service, and not to help in 
any way the continuance of the new 
bazar, so that thereby there may be a 
speedy remedy to prevent an imminent 
breach of the peace between the old bazar 
people and those sitting up and continuing 
the new one.** 

On the 20th of December, the Sub- 
Inspector of Police reported against the 
{present petitioners, stating that in spite 


of the order of the Magistrate ' under 
Section 144, these persons sdt the orders 
at defiance and did not care for the legal 
orders duly pro mulgated. They persu- 
aded people and customers to sit in the 
new bazar, though they were quite willing 
to obey the orders and go to the old 
bazar.*' Says the Sub- Inspector, ‘‘They 
have deliberately disobeyed the orders, 
and I therefore pray that they may be 
prosecuted under Section 18 1. P.C. for 

such disobedience.*' 

The Magistrate called upon the peti- 
tioners to show cause, why they should 
not be prosecuted for the disobedience of 
the order under Section 144 lawfully pro- 
mulgated. On the 4th of January, 1922, 
the petitioners showed cause. They denied 
that they ever held the market and 
also that any market was held on the 
land in question, or that they kept any 
shop thereon. They also attacked the 
o'der of the Magistrate and the notice 
issued against them on various legal 
grounds. In short, they disclaimed any 
connection with the new bazaar or the 
plot on which it was held. They also 
denied having in any way disobeyed the 
order of the Magistrate. 

The Magistrate on the same day con- 
sidered that objection and held that no 
sufficient reason was shown, as to why 
the order under Section 476 of the Code 
of Criminal Procedure should not be 
passed directing their prosecution. He 
held that. “ the notice was a general notice 
directed to the public under Clause (3) of 
Section 144, Cr, P. C., in order to prevent 
an imminent likelihood of a breach of the 
peace between the people connected with 
the two bazaars, the old and the new, 
meeting at the same place and on the 
same days of the week.*’ 

Continuing the Magistrate says that 
“ Every member of the market, going to 
the bazaar, prohibited under the said order, 
which was duly promulgated by be^t of 
drum, and helping by his presence to 
continue the bazar in defiance of the said 
order which was a lawful one, is liable to 
prosecution for disobedience of order 
under Section 188, I. P. C. The local 
Police has reported that these men after 
the proclamation persuaded the people 
and the customers to sit on, in the new 
bazaar.** 

It was contended that the order of 
the Magistrate under Section 144 was 
wholly illegal and without jurisdiction. 
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inasmuch a.s it was a general order pro. 
hibiting nomew market to be held in the 
vicinity of the old market, and such an 
order was calculated to interfere with 
the lawful exercise of the right of the 
people owning and possessing the land 
on which the new market was held. 

It is true that the general order under 
Section 144 of the Code restraining the 
holding of a hat or market is not permis- 
sible ; Rakhal Das v. Emperor (1), But 
the notice in the present case, which has 
been read to me, shows that the prohibi- 
tion related only to the holding of the 
market on the same days as the old 
market is held and the object of the pro- 
hibition is to prevent a breach of the peace. 
The order passed by the Magistrate and 
the notice issued under Section 144 in the 
present case are covered by the decision 
of a Full Bench in the case of Bykantram 
Shaha Roy and others v. Meajan (2) and 
also by the decision in the case of Naf^en- 
dra Nath Biswas v. Rakhul Das Sinha (3), 
which has been quoted by the Magistrate 
in his explanation submitted to this 
Court. 

The last ruling has discussed the previ- 
ous authorities in the case and h is held 
that the order, such as the one that was 
passed in the present case under Section 
144 is legal. It is also clear that the dis- 
obedience of such an order is punishable 
under Section 188, 1. P. C., pro- 
secution for which might start either 
by the sanction given under Section 1^5 
of the Code of Criminal Procedure, or by 
an order passed under Section 476 of 
the Code. This view is also supported 
by the case of Projapat Jha v. Empe- 
ror (4). 

I therefore hold that there is no defect 
or want of jurisdiction in the order pass- 
ed by the Magistrate under Section 144 
of the Code of Criminal Procedure. It 
is not a general order, but it only prohi- 
bits the holding of the new market on 
the*same days as those on which the old 
market is held. The prohibition, against 
any person going to the place and sitting 
there for the purpose of holding the mar- 
ket or for the purpose of helping others 
and customers to carry on the market, 
seems to me to be covered by Section 144 
under which a Magistrate may direct 

(1) (1915) 19 C. W. N. 248=15 LC. 655. 

(2) 10 B L R. F. B. 434= 18 W. R.Cr 47. 

(3) (1919) 23 C. W, N 141^49 I.C. 97. 

44) (1910) 14 C. W. N. 234 = 5 I.C. 154. 
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“any person to abstain from a certain act.’* 

The fact that the petitioners have no 
concern with the land in question in the 
sense that they do not own or possess it, 
does not absolve them from the respon- 
sibility of obeying the prohibition enjoin- 
ed upon them under Section 144 and 
directing them to abstain from doing the 
aforesaid act. Their contention would 
have applied had the order of the Magis- 
trate been *‘to take certain order with 
certain property’’ in the possession or 
under the management of those persons 
under another clause of Section 144. 
Therefore in agreement with the view of 
the learned (Government Advocate, I 
hold that the petitioners cannot plead in 
their defence that they are not liable 
for prosecution under Section 188, T, 
P. C. because they do not own or possess 
the land in question. 

The order under Section 144 was there- 
fore valid and a disobedience of that 
order is punishable under Section 188 
I. P. C. and, if the petitioners 
in defiance of the order of the Magistrate 
under Section 144 went to the place and 
persuaded people and customers to s^t in 
the new market, they disobeyed the order 
of the Magistrate ; but the disobedience 
of such an order itself is not punishable 
under Section 188, unless that disobedi- 
ence “ causes or tends to cause obstruc- 
tion, annoyance or injury to any person 
lawfully employed.” In other words, the 
petitioners would not come within the 
purview of Section 188, unless the dis- 
obedience of the order of the Magistrate 
caused any annoyance, injury or obstruc- 
tion to the old Bazar, which was being 
held in the vicinity. The petitioners deny 
in their petition, showing cause, having 
committed the offence. 

Now, let us see whether the order of 
Magistrate under Section 476 of the Code 
of Criminal Procedure does in any way 
take into account the fact that there was 
no obstruction, annoyance or injury caus- 
ed to the rival market. The order of the 
Magistrate is silent upon the point. It 
stops short with holding that the petitio- 
ners disobeyed the notice promulgated 
under Section 144 of the Code of Criminal 
Procedure. The report of the police is 
also silent upon the point, and the only 
ground urged by the police for an actioi) 
to be taken under Section 188, I. P. C. is 
that the petitioners “did not care for the 
legal orders duly promulgated.” It 
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appears to me that neither the Police nor 
the Magistrate directed their minds to 
the most essential element for cons- 
tituting an offence under Section 188, 
I. P. C,, namely, that the disobedience 
complained of must cause, or tend to 
cause, obstruction, annoyance or injury 
to any person lawfully employed. Now, 
if a conviction had taken place in the 
absence of the aforesaid element requisite 
for an offence under Section 188, the 
conviction would h«ive been set aside ; 
Bfojo Nath Ghoss and another v. 
Empress (5). 

It may be urged, and it has been urged 
by the learned Government Advocate 
in this case, that the previous reports of 
the Police clearly indicated that there was 
a serious danger to a breach of the peace 
and the order of the Magistrate passed 
under Section 144 also sets forth the 
said fact ; but that is not enough. That 
was a condition required to be fulfilled 
for the initiation of the proceeding 
under Section 144 and for the notice 
to be issued under that section, under 
which a Magistrate can assume jurisdic- 
tion, only when there is a danger to a 
breach of the peace. The prosecution for 
the disobedience of an order can only lie, 
when the subsequent disobedience of the 
order promulgated under Section 144 
was likely to cause annoyance, obstruc- 
tion or injury to a person lawfully 
employed. 

The reply to the argument of the 
learned Government Advocate was 
given by Prinsep, J. in the case of Brojo 
Nath Ghose and another v. Empress 
(5) in the following orders : “Now, 
there is not only no evidence as to the 
probable result of disobedience to the 
order under Section 144, but there is no 
sufficient ground upon which such a 
finding could have been arrived at. No 
doubt, within our experience the esta- 
blishment of a rival hat, at a place near 
to an old hat and to be held on the same 
day, has often led to a breach of the 
peacs, but it would not be safe or proper 
that such occurrences do sometimes take 
place should alone form a sufficient 
ground for a conviction under Section 188, 
I. P. C. It would be as well to consider, 
the prevalence of a crime in a particular 
locality was evidence that the accused 
did commit such a crime without any 

evi dence thereof.” 

(5) (1900) 4 C. W. N. 226. 


The present case has not reached the 
stage of conviction, but only h^s reached 
the direction, by the Magistrate ordering 
under Section 476 of the Code of Cri- 
minal Procedure ;but the principle of the 
aforesaid decision should apply to the 
case in its present stage also, inasmuch 
as in giving direction for the prosecution 
the Court is bound to find that there was 
a prima facie case with respect to all the 
elements which are essential to consti 
tute the offence with respect to which 
the order under Section 476 of the Code 
is passed. An order, which does not set 
forth all the elements of an offence cover, 
ed by it, is therefore without jurisdiction. 

Under similar circumstances their 
Lordships of the Calcutta High Court 
in the case of Pro j a pat J ha and others v. 
Emperor (4) referred to above, set 
aside the sanction given by the Magis- 
trate for a prosecution under Section 188, 
I. F. C. Their Lordships observed.: “A 
Magistrate should not sanction a prose- 
cution under Section 188, unless he thinks 
that all the elements necessary for a 
conviction are present. In the judgment 
of the Magistrate and in the subsequent 
order of the Sessions Judge, there is 
nothing to show that either officer ever 
applied his mind at all to the question 
whether the disobedience of this order 
caused, or tended to cause annoyance, 
injury, obstruction or a riot. In the 
explanation (as in the present case) 
submitted by the Magistrate he has 
entirely ignored the two grounds on 
which the rule was issued and has con- 
fined himself to discussing other points 
in the petition with respect to which he 
was not consulted. We therefore derive 
no assistance from his explanation in 
dealing with this point. There is noth 
ing to show, as we have stated, that the 
Magistrate thought that disobedience to 
his order tended to cause a riot. That 
being so, we think the sanction is wrong, 
and must be set aside.” 

Accepting the soundness of the afore- 
said view, I set aside the order passed in 
this case against the petitioners under 
Section 476 of the Code of Criminal 
Procedure. The proceedings are quashed. 

Order set aside* 
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Bahu Raghunath Prasad Singh and 
(Defendants)-Appellants. 
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Rameshi^fay Singh Bahadur (Plaintiff) 
and Ram Bishen Singh and others — (De- 
fendants)-Respondents, 

F. A. 80 of 1919 and S. A. 733 of 1919, 
decided on 9th February, 1922. 

Compromise^ Agreement to he hound by 
survey map — Is binding on parties — Evidence 
Act, S. 35, 

v\ here the parties consent to be bound to regard 
the boundary line as laid by the survey authori- 
ties as conclusive, they cannot afterwards ques- 
tion the correctness of the same. fP, 88. C, 2 ] 

Sultan Ahmed, S. M Mullick, N. N. 
Sen and Jagannath Prasad — for Appel- 
lants. 

Hasan Imam, P. TV. Sinha and Mttrari 
Prasad — for Respondents. 

Da8) J. • — The only point which arises 
in this appeal is, whether the Revenue 
Survey line showing the boundary be- 
tween the plaintiff’s Mouzah Bhowa 
Parwal and the defendants, Mouzah 
Nagrah as laid by the Revenue Survey 
authorities on the cadastral survey map 
of Bhowa Parwal is binding upon the 
defendants. It appears that, in the course 
of the cadastral survey, there arose a 
a boundary dispute between the parties 
sometime in 1905. The parties agreed 
that the Revenue Survey boundary line 
should be the boundary between the two 
mouzahs. 

They filed a petition before the Survey 
authorities, asking that the boundary be- 
tween the two mouzahs “ may be fixed ac- 
cording to the Revenue Survey map of 
Mouzah Bhowa Parwal of 1846 and of 
Mouzah Baijnathpur Jaidev otherwise cal- 
led Nagrah of 1847.” The documents show 
that the Assistant Superintendent of Sur- 
veys laid the boundary according to 
the compromise between the par- 
ties. The decision of the Assistant 
Superintendent of Surveys is dated the 
6th February, 1905, and the proceed- 
ings show that the line was actu- 
ally laid according to the Revenue 
Sul'vey map of the two mouzahs and in 
the presence of the parties. 

Mr. Sultan Ahmad on behalf of the de- 
fendants-appellants, has urged before us 
that his clients are undoubtedly bound 
by their consent to the effect that the 
Revenue Survey maps should decide the 
question between them: but heaigues 
that he has never consented to accept 
the boundary line as laid down by the 
Survey authorities as correctly represent- 
ing the Revenue Survey boundary line. 


Now the whole object of the proceed- 
ings of 1905 was to end the dispute be- 
tween the parties as to the boundaries of 
their villages ; and, in my opinion, the 
consent of the defendants amounted to 
this, that they bound themselves to regard 
the boundary line as laid by the Survey 
authorities as conclusive between the 
parties. This is the view of the learned 
Subordinate Judge, and in my opinion 
that view is correct. 

But the point still arises whether the 
defendants 11 and 12 are bound by the 
decision of the Survey authorities. It 
appears that they are recent purchasers 
and that their predecessor-in-title having 
a one anna share in the Mouzah was not 
a party to the petition which was filed 
before the Assistant Superintendent- of 
Surveys. It is urged by Mr. Sultan 
Ahmad that so far as the defendants 11 
and 12 are concerned, they are entitled to 
dispute the correctness of the line as laid 
down by the Survey authorities. 

It appears, however, that they do not 
claim any proprietary title to the soil. In 
the partition proceedings which took 
place between the co-sharers of Mouzah 
Nagrah, they were allotted Touzi No.*3294 
which lies to the south of the Mouzah. 
In their written statement they do not 
put forward any title to the actual soil 
but then they say that they have got a 
right of ferry. No doubt it is open to 
them to challenge the tide of the plaintiff 
to the soil, but then the plaintiff produces 
the decision of the Revenue authorities, 
based on the compromise between all the 
co owners, who are interested in the soil. 
That being so, it is not open to them to 
challenge the decision, based as it was, on 
the compromise between the parties who 
had the title to the soil. 

In my opinion the decision of the learn- 
ed Subordinate Judge is correct and 
must be affirmed. 

I would dirniss this appeal with costs. 

Adami> J. I agree. 

Appeal dismissed^ 
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COUTTS and Ross, JJ, 

Ajodhya Prasad Singh and another -Ap- 
pellants 

v. 

King- Em per or — Opposite-Party . 

Criminal Appeal Nos. 181 and 186 of 
1921. 
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Criminal 7' rial-^G rounds for conviction-^ 
Case vague as to time of occurrence — Unreliable 
evidence — Accused is entitled to acquittal. 

Where the prosecution case was vagiie and 
the findings of the Sessions Judge were not as 
clear as they might be as to the time when the 
alleged offences had been committed, and vrhere 
the prosecution evidence was that of a servant who 
was not what might be called a particularly res- 
pectable witness 

Held, that the accused was entitled to be 
acquitted. [P. 90, C, 2 and P 91, C. 1 ] 

No inference of complicity in cr'me can be 
drawn froin the fact of friendship between accus- 
ed who are co'vi'lagers, and because of their 
being co-villagers it was quite natural that they 
should know each other. [P. 91, C. 2.] 

P ,K, Sefiy G, C. Pal and A^ AT. Chaud* 
ary — for Appellant. 

The A ssit. Government Advocate — for the 
Crown. 

Coutt8> J- • — The appellants in these 
cases are Bejoy Kumar Chakraburty, 
Assistant Station Master at Bhabhua 
Road Railway Station on the East Indian 
Railway, and Thakur Ajodhya Prasad 
Singh, a Small Zamindar of the Shaha- 
bad district, residing at village Mohania 
close to the Bhabhua Road Station. Bejoy 
has been convicted under Section 477-A 
of the Indian Penal Code for intentionally 
falsifying what is known as the blank 
card register and also under Section 4r8 
of the I. P. C, for dishonestly dis- 
posing of tickets Nos. 0723 and 0724 
in violation of his trust as a servant of 
the East Indian Railway Company. He 
has been sentenced to three years’ rigo- 
rous imprisonment under each of the 
Sections. 

Thakur Ajodhya Prasad Singh has 
been convicted of being dishonestly in 
possession of the aforesaid tickets know, 
ing that they were property in respect of 
which criminal breach of trust had been 
committed and has beien convicted under 
Section 411 of the 1. P. C. He 
has also been convicted of abetting 
the criminal breach of trust of which 
Bejoy has been convicted under Section 
408 read with Section 109, I. P, C. 
and ^has been sentenced to two 
years’ rigorous imprisonment under each 
of these Sections. The sentences have 
been made to run concurrently. 

The prosecution case, as will presently 
appear, is somewhat vague, and the find- 
ings of the learned Sessions Judge are 
not as clear, as to the time when the alleg- 
ed offences had been committed, as they 


might be ; but, as I understand the pro- 
secution case, it is shortly as follows. The 
appellant Bajoy, as the Assistant Station 
Master of the Bhabhua Road station, was 
in possession of a series of blank return 
tickets for issue to passengers when neces- 
sary. The blank return tickets are printed 
in the following form 


Outward half 

Return half 

INTER CLASS 

INTER CLASS 

Bhabhua Road 
to 

Miles 

Fares Rs. 

to 

Bhabhua Road 
Return journey to be 
completed. 

within days from 

midnight of date of 
issue. 


and when a ticket is issued to a passen- 
ger an entry is made in a register which 
is known as the blank card register. This 
register shows the date of issue of the 
ticket, the destination, the number of the 
ticket and the price paid. 

The prosecution case is that on the I9th 
of May, 1920, Bejoy took from his series 
of blank intermediate class tickets ticket 
Nos.: 0723, 0724 and 0725. He left these 
tickets blank but entered them up in the 
register to which I have already referred 
as being issued to a station Saryidraja 
close to Bhabhua Road station for which 
the fare was a few annas. Ajodhya wish- 
de to travel to Plardwar and on the 1 2th of 
June, he went to the Bhabhua Road sta- 
tion with two servants and there he got 
from the Assistant Station Master, Bejoy, 
the tickets which had already been enter- 
ed up in the regivSter as having been issu- 
ed for Saiyidraja station. 

The tickets, however, were filled up* for 
Dehra Dun which is a long and expensive 
journey from Bhabhua Road. Ajodhya 
then travelled with his two servants 
to Hard war on these tickets. As 
they did not go as far as Dehra Dun 
but got out at Hardwar which is one 
or two stations short of Dehra Dun, 
they did not have to give up the 
tickets, because they were able to 
say that they were breaking their 
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journey there. The reason for not pro- 
ceeding to* Dehra Dun is that if they had, 
the tickets would have had to be given 
up ; they would then have been sent 
back to the Audit Office and checked there 
with the return halves of blank tickets 
issued from Bhabhua and other Railway 
stations and it would at once have been 
discovered from the numbers of the 
tickets that a fraud had been com- 
mitted and that these tickets 
which had been entered in the register 
for a short distance had in fact been used 
for a long journey. 

Ajodhya, however, got ill at Hardwar 
and was treated by a certain Hakim 
called Djndeyal. Hakim Dindeyal 
wanted to return to Allahabad but before 
going, apparently he wanted a fee from 
Ajodhya. Ajodhya was hard up, so in 
lieu of a fee he presented Hakim Dinde- 
yal with the return halves of the tickets 
on which he had travelled to Hardwar, 
namely, tickets Nos : 0723 and 0724 and 
told him to travel on these. Hakim Din- 
deyal with his grand son then started off 
for Allahabad. Shortly before they got to 
Lucknow, however a ticket examiner 
came to examine tickets and looked at 
the return halves of the tickets which 
Dindeyal presented to him. 

As intermediate return tickets under 
the Oudh and Rohilkhand Railway rules 
could only be issued to soldiers, the 
ticket examiner asked Dindeyal where 
he obtained the tickets, and Dindeyal 
told him that these return halves had been 
given to him by Ajodhya Prasad of 
Hardwar in lieu of a fee for medical 
advice. Dindeyal by so doing admitted 
that he had committed an offence and 
he was prosecuted and fined under Sec- 
tion 114 of the Railway Act. 

The matter, however, did not end here 
and enquiries were set on foot with 
regard to the tickets with the result, that 
it was discovered that Ajodhya and his 
servants had travelled to Hardwar on 
tickets which, from the entry in the 
Bhabhua Road Station blank card regist- 
er, appeared to have been issued for 
Sayidraja. It is on these facts that the 
two appellants have been prosecuted and 
sentenced. 

There appears to have been some 
doubt in the mind of the prosecution and 
also in the mind of the learned Sessions 
Judge as to when the offences, with 
which these accused persons have been 
charged, were committed ; and that this 


is so will appear from the charges and 
from the statement of the prosecution 
case which I have given above. The 
first charge against Bejoy, of which he 
has been convicted, is that he on the.lQth 
day of May, 1920, falsified the blank card 
register. This is correct according to the 
prosecution case as now presented, but 
the second charge is that he committed 
the offence of criminal breach of trust in 
regard to the tickets on the 19th of May 
also. 

This is incorrect, because according to 
the prosecution story as now given 
the offence was not committed on the 
19th of May but on the 12th of June. 
The charges against Ajodhya are that 
he committed the offence under Section 
411 on or about the 19th May and the 
9th June, 1920, and that he committed 
the offence of abetting criminal breach 
of trust on the 19th May. Here again 
according to the prosecution story the 
dates are incorrect. The offence are now 
alleged to have been committed by him 
on the 12th of June, 1920. 

It will thus appear, as I have already 
said, that there has been some doubt both 
in the mind of the prosecution and of the 
learned Sessions Judge as to when the 
offences were committed, and I am not 
altogether satisfied that on this ground 
alone the appellants would not be entitled 
to succeed. But apart from this I am 
not satisfied that the charges have been 
established. A good deal of evidence has 
been taken and a very elaborate judgment 
has been written, a great portion of 
which is taken up with the investiga- 
tion and the duties of the different offi- 
cers on the Railway ; but when we 
come to consider what in fact the evi- 
dence against these accused persons is, it 
will at once appear, that the convictions 
are unsustainable. 

So far r‘S Ajodhya is concerned the 
evidence against him is (1) that he was 
in possession of the tickets ; (2) that his 
servant Bindheswari has given evidence 
that at the time Hakim Dindeyal was 
arrested Ajodhya confessed that he had 
committed a fraud in respect of these 
tickets in collusion with the Assistant 
Station Master ; (3) that somewhere about 
April 1920 Ajodhya had been found at 
Dehri-on Sone travelling with a blank 
ticket which had been filled up from 
Howrah to Bhabhua and (4) that he is 
a friend of the Assistant Station Master.. 
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So far as the first point is concerned, 
there is no doubt but it in no way shows 
that Ajodhya was privy to any fraud that 
may have been committed, if indeed there 
were such a fraud. 

We next come to Bindheswari’s evi- 
dence and it is admitted by the learned 
Assistant Government Advocate that it is 
on this evidence that the prosecution case 
must stand or fall. The learned Sessions 
Judge has believed this witness. I am 
afraid, however, that I am unable to place 
the same reliance on his evidence as the 
learned Sessions Judge has done, Bin- 
dheswari was at the time of the alleged 
fraud temporarily a cook in the service of 
Ajodhya, but he has since then joined a 
Ramlila party and it appears that he 
often has to earn his livelihood by begging. 
He is therefore not, what might be called, 
a particularly respectable witness. 

His evidence is that he went first to the 
Railway station and that Ajodhya came 
just before the train started with the 
tickets and that at the time of Dindeyal 
Hakim’s arrest he made the confession 
already referred to. Now Ajodhya says 
that hfe sent Bindheswari ahead to buy 
the tickets and he did so. Ajodhya is a 
small Zamindar and, so far as we know, 
a respectable person. It is a case of one 
person’s word against another and where 
we have the word of such a person against 
the word of a witness of the class of Bin- 
dheswari, there can, 1 think, be no reason, 
able doubt that the statement of Ajodhya 
is preferable. 

It would in my opinion be in the high- 
est degree unsafe to accept the evidence 
of a witness such as Bindheswari without 
corroboration. Moreover it is very un- 
likely that Ajodhya would have confessed 
to such a person, unless in fact that per- 
son were an accomplice ; and if he be an 
accomplice it is settled law in this coun- 
try that his evidence should not be accept- 
ed without corroboration. I next come to 
the Dehhri-on Sone inciilent. This rests 
on the iincorroborated statement of the 
Assistant Station Master of Dehhri on- 
Sone, that on some occasion (he do^s not 
know the date) he saw Ajodhya at this 
Railway Station and Ajodhya showed him 
a blank ticket which had been filled up 
from Howrah to Bhabhua. The learned 
Sessions Judge has placed much reliance 
on this evidence. 
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In the first place, the evidence, is of a 
such vague character and thef witness 
know so little about other tickets which he 
has seen that I have grave doubts as to the 
truth of his evidence ; but apart from this 
even if it were true, I fail to see how it 
assists the prosecution, for Ajodhya may 
have been travelling, if in fact he 
were travelling at all, on a perfectly 
good ticket. It is true that there is na 
entry in the blank card register of any 
ticket having been issued from Bhabhua 
Road to Howrah about that time, but it 
might very well be that if in fact Ajodhya 
were travelling, he was travelling on a 
ticket wdiich had been issued from 
Howrah. 

The incident therefore would not assist 
the prosecution in any case ; and as I 
have already said, I have also very great 
doubt as to the truth of the evidence. The 
last point is the friendship between Ajo 
dhya and Bejoy. As has been said by the 
learned Sessions Judge, no inference of 
any kind can be drawn from this, because 
they are co villagers, and being co-villag- 
ers, it was quite natural that they should 
know each other. 

I now come to the case of the appellant 
Bejoy Kumar Chakraberty. The case 
against him is that he falsified the blank 
card register on the l9th of May and that 
he committed criminal breach of trust by 
giving the tickets Nos. 0723 and 0724 to 
Ajodhya. There is no direct evidence 
that B^joy made the entry in the register 
on the 19th May, but even assuming that 
he did so it does not follow that he has 
committed any offence. Bejoy says that 
the tickets must have been issued on that 
date and he cannot remember whether he 
issued them himself or not. 

He also says that, if the tickets were 
issued in a hurry at the last moment, he 
might have made a mistake and the return 
halves of the tickets might not have been 
filled up, and that subsequently the fraud 
was committed either by Ajodhya or by 
some one else. The explanation is not 
an improbable one and it gains probabi- 
lity from the fact that the only evidence 
we have, namely the evidence of 
Bindheswari, is to the effect that Ajodhya 
came to the station at the last moment. 
Moreover there is nothing on the 
record to show that the tickets were 
got from the Assistant Station Mas- 
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vter on the 12th of June and not on the 
19th of May 1920, except the fact that 
the impressed date stamps on the tickets 
are the 12th June 1920. How this date 
on the 12th of June got on to the tickets 
we do not know, but it is not less likely 
that this date was fraudulently obtained 
than that Bejoy made a false entry in his 
register. 

It has been suggested by the learned 
Counsel for the appellant that the tickets 
are not the tickets which were issued by 
Bejoy on the 12th of June, but that some- 
how a duplicate set of tickets got into 
the series which was with Bejoy, and 
that they have been abstracted and used 
by some one else. This is a suggestion 
which I am unable to accept. I believe 
the tickets to be the tickets which were 
entered up in the register of the 19th of 
May 1920, and it is clear that a fraud has 
been committed in connection with them, 
but that the fraud was committed by 
Bejoy is mere surmise. 

In this connection I would note that 
the only evidence with regard to the 
writing on the tickets is that it is not the 
hand writing of Bejoy. If this evidence is 
believed, and no reason has been shown 
why it should not be believed, it is clear 
thj;t Bejoy cannot be convicted. 

In the result theng after a careful con- 
sideration of the cases against both the 
appellants, I am satisfied that the charges 
against them have not been established, 
I would accordingly set aside the con- 
viction and sentences and acquit the ap- 
pellants. 

Ross, J- I agree. 

Conviction set aside, 

A. I. R. 1922 Patna 92- 

Das and Bucknill, JJ. 

Mohamad Musa — (Defendant No. 17) 
Appellant 

V. 

,B. Edal Singh and -Plain tiffs - 

Respondents. 

A. No. 61 of 19 8 decided on 23rd Nov. 
1921, from an order of Sub-J., Patna. 

(а) Civil P.C.,0, 34, R. 5— Final decree do^s 
not put an end to — Mortgage lien. 

A mortgage lien must not in law be considered 
to have been extinguished by the final decree 
passed in the mortgage suit. The settled view 
of equity is that, though a personal covenant is 
extinguished by a judgment upon it, the charge 
remains notwithstanding the judgment, which 
does not determine the security or put an end to 
the charge. 22 Ch. D. 98, 3l Cal. 863 — refer- 
«*edto. [P.93,C. 2.] 

(б) r. P. A., S. fOI-^Subrogation--^ Person 


paying off mortgage^decree is entitled to stand 
in the shoes of the mortgagee, 

A moiigaged properties to B, and sub'^cquently 
sold a p .irtion of it to C. B. obtained a final 
decree lor sale as against A and C Thereafter 
A borrowed from D and paid off moftgage- 
decree 

Held ■ that D, was entitled as against C, to 
stand in tbe shoes of B and enforce his rights 
against th^ properties ’^purchased by C. 

[P. 94, C. 2 and P. 95. C. Z] 

Pumendu Narain Sinha and Nitai 
Chandra Ghosh ox Appellants. 

Kulwant Sahey and Rai Guru Sharan 
Persad — for Respondent, 

— I am of opinion that this ap- 
peal must be dismissed. In order to under- 
stand the point that has been argued 
before us it is necessary to state the follow- 
ing facts : On the 2Sth October, 1904| the 
mortgagor-defendants executed a mort- 
gage bond in favour of one Munshi 
Singh in respect of certain properties 
including a 2 as, 15 dam share in 
mouza Deojibagh, which is the subject- 
matter of the present appeal. By two 
subsequent transactions, one dated the 
22nd June, 19 lO, the other dated the 
12th November, 1912 the defendant 
No. 17, the appellant before us, acquired 
a good title to a 2 fl5 15 dam share in 
mouza Deojibagh, subject to the mort- 
gage in favour of Munshi Singh. 

In 1913 Munshi Singh sued upon his 
mortgage and cited defendant No, 17, 
as a defendant in his action. He got 
the usual mortgage decree on the 22nd 
December 1913 and the final decree on 
the 2^th January 1915. Defendant 
No. 17, it will be noticed, did not 
appear in the action nor did he 
make any attempt to save the pro- 
perty which he had purchased. But 
the mortgagor defendants, with a view 
to save the properties from sale, bor- 
rowed Rs. 13,000 from the plaintiffs and, 
as a security for the loan, executed 
a mortgage bond in favour of the 
plaintiffs in respect of certain properties 
with which defendant No. 17 is "not 
concerned. 

It was found, however, that there 
was a much i larger sum of money 
then due to Munshi Singh, and Munshi 
Singh proceeded to sell the mortgaged 
properties, including the property in 
which defendant No. 17 was interested, 
in execution of his mortgage-decree. The 
mortgagors defendants then applied to 
have the sale set aside under Order 
XXI, Rule 90 of the Cobde, ut before the 
application could be beard and disposed 
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of, they raised further loans frona the 
plaintiffs, discharged the debt due to 
Munshi Singh, and induced the auction- 
purchaser to consent to have the sale set 
aside. These loans were raised on the 
29th October, 1915, and 3rd December, 
1915, respectively on the security of cer- 
tain properties including 2 as. 15 dam 
share in Deojibagh in which defendant 
No. 17 was interested. The present suit 
was brought to enforce the securities of 
the 25th October, 1914, 29th October, 1915, 
and the 3rd December, 1915 respectively. 

We are in this appeal concerned onlY 
with the question whether the plaintiff^ 
are entitled to a decree in respect of 2 
as, 15 dam share of Deojibagh. The 
position taken up by the appellant is this, 
that his purchase being antecedent to the 
transaction of the 29th October, 1915, 
and the 3rd December, 1915, respectively 
his interest in the property purchased by 
him cannot- be affected by these transac- 
tions, I am unable to agree with this 
contention. 

Defendant No. 17, was a defendant in 
Munslii Singh’s action, and had the right 
and opportunity to redeem the mortgages. 
He did not, however, avail himself of 
that opportunity but left it to the mort- 
gagors- defendants to redeem the mort- 
gages. Upon such redemption, tiie mort- 
gagor defendants became subrogated to 
the position of Munshi Singh in relation to 
defendant No. 17 and became entitled to 
enforce the mortgages as against defen- 
dant No. 17 just as Munshi Singh could. 
But, in order to pay off Munshi Singh, the 
mortgagors-defendants had to borrow 
money from the plaintiffs. In my opinion, 
the plaintiffs stand exactly in the position 
of Munshi Singh or the mortgagors- 
defendants in relation to defendant No. 17. 

The proposition, in the form in which 
I have stated it was not contested by the 
learned Vakil for the appellant, but he 
argued that neither the mortgagors-de- 
fendants nor the plaintiffs could claim the 
right to enforce the security as against 
defendant No. 17, as it must in law be 
considered to have been extinguished by 
the final decree passed in Munshi Singh's 
action on the 28th January, 1915. If 
the learned Vakil be right in his conten- 
tion, then it must be conceded that the 
position of the plaintiffs is one of diffi- 
culty. 
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But there is neither principle nor 
authority for the view which has been’ 
strenuously pressed before us by Mr. 
Purnendu Narin Sinha on behalf of the 
appellant. So far as principle is concern- 
ed, it will be found in the settled view of 
equity that, though a personal covenant 
is extinguished by a judgment upon it, 
the charge remains notwithstanding the 
judgment, which does not determine the 
security or put an end to the charge See 
Popple V. Sylversier (1). The question is 
also covered by authorities, see Bihijan 
Bihi V. Sachi Bewah (2). 

On the last mentioned case, an in- 
genious argument was advanced to us by 
Mr. Sinha. It was argued that, however 
correct the decision might have been 
under Section 89 of the Transfer of Pro- 
perty Act, the position now is different 
under the Civil Procedure Code. The 
only basis of the argument is that section 
89 of the Transfer of Property Act 
now finds its place in the Civil Procedure 
Code as Order 34, Rule 5. Section 89 of 
the Transfer of Property Act ran as 
follows : — 

** If in any case under Section 88 the 
defendant pays to the plaintiff or into 
Court on the day fixed as aforesaid the 
amount due under the mortgage, the 
costs, if any, awarded to him and such 
subsequent costs as are mentioned in 
Section 94, the defendant shall (if neces- 
sary) be put in possession of the mort- 
gaged property but if such payment is 
not so made, the plaintiff or the defendant, 
as the case may be, may apply to the 
Court for an order absolute for sale of 
the mortgaged property and the Court 
shall then pass an order that such pro- 
perty or a sufficient part thereof be sold, 
and that the proceeds of the sale be dealt 
with, as is mentioned in Section 88, and 
thereupon, the defendant’s right to re- 
deem and the security shall both be ex»- 
tinguished,” 

The question constantly arose in the 
Law Courts as to whether there was any 
right in the mortgagor judgment-debtor 
to stop the sale of the mortgaged pro- 
perty by payment of debt before the 
sale actually took place, although an 
order absolute for sale might have 

(1) (1883) 52 L.J. Ch. 54*31 W. R. 116* 

47 L. T. 329*22Ch. D. 98. 

(2) (1904) 31 Cal. 863*8 C. W. N. 684. 
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already been passed. 

The Civil Procedure Code conceded 
that right to the judgment- debtors, but it 
used to be argued that as the right to stop 
the sale by payment of the debt was in 
fact the right of redemption, such a right 
could not exist after an order absolute for 
sale has been passed, as Section 89 of the 
Transfer of Property Act provided that 
upon an order absolute for sale, the 
defendant’s right to redeem and the 
security shall both be extinguished. 

The difficulty in the construction of 
Section 89 led to a conflict of decisions, 
but that conflict was put an end to by the 
decision of the Special Bench of the 
Calcutta High Court in the case already 
cited. The Calcutta High Court took 
the view that the concluding words of 
Section 89, viz,^ 

Thereupon the defendant’s right to 
redeem and the security shall both the 
extinguished ** 

related to the actual sale and distribu- 
tion of the proceeds and not to the order 
absolute for sale. In other words the 
defendant’s right to redeem and the 
security remain in full force until the 
actual sale and the distribution of the 
proceeds. 

Section 89 of the Transfer of Properly 
Act has now been repealed and re-enact- 
ed in Order 34, Rule 5 of the Code, but 
there is this important matter for consi- 
deration, that the concluding words of 
Section 89 to which I have already 
referred have not been re-enacted. 

I regard the omission to re-enact the 
concluding words of Section 89 as 
deliberate. It marks the sense of the 
legislature that those words were capable 
of being misunderstood as in fact they 
were misunderstood. In my opinion, the 
provision of Order 34, Rule 5 is far more 
unfavourable to the appellant than the 
provision of Section 89 of the Transfer 
of Property Act. 

It was, however, argued that the mort- 
gagor judgment-debtor may have the 
right to stop the sale by payment of 
the debt before the sale, but that is a 
right which is now conferred on him 
by the Code and not by the law of 
mortgage. In other words, the right to 
stop the sale is in no sense a redemption 
of the mortgage. In my opinion, 
the problem is not solved by a reference 
to the Code ; but I do not appreciate 
the distinction between the right to 
redeem and the right to stop the sale by 
payment of the judgment debt. In order 


to solve the problem, we must examine 
the view which equity took of a mort- 
gage transaction. That view will be 
found in the judgment of Fry. L. J. to 
which I have referred. 

I hold that the final decree passed in 
Munshi Singh’s action did not extinguish 
the security, and that the plaintiffs, by 
virtue of the advance made to the mortr 
gagor defendants, who, for their owh 
protection, were obliged to discharge th^ 
mortgage debt of the appellant to 
Munshi Singh, are subrogated to the 
position occupied successively by Munshi 
Singh and the mortgagor-defendants in 
relation to the appellant^ and are entitled 
to enforce the security as against the 
appellant. 

I would dismiss this appeal with costs. 

BucknilL J* —This ^ was an appeal 
from a decision of the Subordinate Judge 
of the Second Court of Patna, dated the 
22nd of December, 1917. The circum- 
stances under which this litigation took 
place were very simple ; but in order to 
understand exactly how this appeal ^arises, 
it is necessary to refer to them very 
shortly. 

Some of the defendants in the action 
had borrowed money from one Munshi 
Singh on mortgage. After this transac- 
tion these defendants sold to one Maulvi 
Muhammad Musa, who was the i7th 
defendant in these proceedings and who 
having since died is here duly represent- 
ed, a certain portion of the property 
mortgaged. It is stated that Maulvi 
Muhammad Musa did not in fact have, 
at the time of his purchase, a notice of 
the encumbrance upon the property 
which he brought ; whether this is really 
true or not, does not seem to be here 
very material. 

In 1913 Munshi Singh brought an 
action upon his mortgage ; in that suit 
Maulvi Muhammad Musa was joined, 
with many others, as one of the defend- 
ants ; amongst those others was the 
presen c plaintiff. Munshi Singh obtain- 
ed a preliminary decree and this decree 
was made absolute in 1915, The 
properties were sold and purchased by 
certain persons but possession was never 
granted to the auction-purchasers, 
because an agreement was come to 
under which Munshi Singh’s claim was 
satisfied. What, so far as here is materi- 
al, really took place in connection with 
this compromise is that the present 
plaintiff, Babu Edal Singh, made arrange- 



1922 md. MUSA V. EDAL SINGH (Bucknill, J.) Patna ^5 


ment primarily with the judgment- deb- 
tors to pay off the amount due to Munshi 
Singh and, for the security of what he 
advanced for this purpose, took certain 
mortgages from the judgment-debtors of 
the properties which included, that pro- 
perty which had been purchased by 
Maulvi Muhammad Musa, subject to 
Munshi Singh’s prior encumbrance. 

In 1916, the plaintiff brought the 
present suit upon his mortgage bonds ; 
again many persons interested were 
joined as defendants and, as I have stated 
before, Maulvi Muhammad Musa, and, 
now his representative since his death, 
was the l7th defendant. He obtained a 
decree ; but Maulvi Muhammad Musa or 
his 'representative at the trial and here on 
appeal contends that the plaintiff cannot 
sell the property which had been pur- 
chased originally by him (Musa). I find it 
somewhat difficult to understand exactly 
what was the legal proposition put for- 
ward by thelearned Vakilfor the appellant. 

But, so far as I could gather, it 
seems to have been contended that the 
appeUant was not a party to the agree- 
ment by which the plaintiff paid off the 
debt due to Munshi Singh and that in 
consequence Munshi Singh’s encum- 
brance was by the compromise perma- 
nently taken off the property which the 
appellant had purchased irom them, 
because by the payment by the plaintiff 
of the judgment-debtor’s debt to Munshi 
Singh the appellant had had his title 
cleared of any burden. In order to see 
whether there is any force in his conten- 
tion, one must endeavour to ascertain 
exactly what really took place. 

It must, in the first place, be admitted 
for both legal and equitable purpose here 
that the appellant’s purchase was 
undoubtedly subject to Munshi Singh’s 
mortgage ; when Munshi Singh brought 
his suit the appellant was joined as a 
defendant ; he had obviously then an 
opportunity of paying off the amount due 
in order to protect his encumbered owner- 
ship of the property which he had 
bought. But apparently he did nothing 
for it would seem that he did not 
appear at the hearing of the suit and a 
decree was passed against him, as it was 
against several other defendants, ex parte. 

What was the effect of this ; there was 
thus a decree against him which was in 
due course made absolute. The property 


was then put up for sale and wa*s actually 
sold; but, before the delivery of posses- 
sion, the arrangement to which I have 
referred already was come to. vVe have 
not unfortunately got before us the full 
record of the execution proceedings, but, 
it would appear that, on the 1st of 
December, 1915, the compromise petition 
was filed whilst on the 4th of the same 
month the order sheet of the Subordinate 
Judge reads : — 

“ The parties have filed a solehnama. 
The case need not be tried ; the case is 
disposed of according to the solehnama.” 

It is difficult to see what attitude couid 
possibly have been taken up by the 
appellant with reference to this compro- 
mise which would have been effective to 
protect his interest, unless he did come 
forward either at the trial of the case 
(which he did not) or as an auction-pur- 
chaser (which he did not) or as one who 
was ready to undertake the obligation 
undertaken by the plaintiff. 

I do not know whether he was actually 
served with the final petition for compro- 
mise which was ultimately effected. I 
am inclined to assume that he was, and, 
to think that even if he was not, it makes 
no difference to his position. The plaint- 
iff, to my mind, when he had paid off the 
judgment-debtor’s indebtedness to Munshi 
Singh, satisfied the decree and, what is 
more important, the Subordinate Judge 
finds as a fact that it was the intention of 
the judgment-debtors and of the plaintiff 
that the plaintiff should be (as he was) 
placed in the position in which Munshi 
Singh had been (and no doubt in a better 
position supplementarily with regard to 
encumbrances upon the judgment-debtor’s 
property). 

It is suggested that the plaintiff cannot 
in equity be thus subrogated to Munshi 
Singh’s status, but I cannot see that 
there is any force in this contention. 
Where a person in agreement with judg- 
ment-debtors undertakes to relieve them 
from their debt to the judgment-creditor 
on the condition that he takes over from 
the judgment- creditor the security which 
that judgment-creditor possesses, it, in 
my opinion, constitutes a subrogation, 
the validity of which does not allowj 
serious argument. 

The appellant had his rights through- 
out the course of the proceedings ; 
he never chose to exercise them in any 
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way ; he allows judgment to go against 
him ex^pavte] and, therefore, has permitted 
his right, which, after all, was no more 
than an equity of redemption, to be ex- 
tinguished by operation of law. With the 
subsequent compromise it seems to me 
that he was in no way concerned and that 
it would be absurd to suggest that having 
never, when he could availed himself of 
his equities, he should be now heard to 
say that having not done so, his equity 
should be given effect to. 

I think that the Subordinate Judge 
was correct in his view and that the 
appeal must fail. I, therefore, consider 
that the appeal should be dismissed with 
costs. 

Appeal dismissed. 


A. I. R. 1922 Patna 96- 

Das and Adami, ]]. 

Diffamhar Mahton — Defendant No. 2- 
Appeilaiit 

V. 

Dhanvaj Mahton and others — Plaintiffs- 
Respondents 

F. A. No. 121 of 1919, decided on 1st 
February, 1922. 

Hindu Law — Partition — Son v. father — 
Grandsons are not necessary parties — C.P.C , 
O 1, R. 3. 

Under the Hindu Law it is open to the grand- 
sons to claim partition as against their grand- 
fathers. In a suit of partition by sons against 
their father grandsons are proper, but not neces 
sary parties [L. 96, C. 2 ] 

Nirsu Narain Sinha — for Appellant. 

Siva Narain Bosc--f or Respondents. 

Da8» J. • — This appeal is directed 
against a preliminary decree in an action 
for partition. The only question which 
has been argued before us is, that the 
plaintiff did not cite as parties to the action 
certain persons who would be entitled to a 
share on partition. 

Now the plaintiffs are the sons of de- 
fendant No. 1, and defendant No. 2 is also 
a son of defendant No. 1. It is argued 
before us that the plaintiffs should have 
brought oil the record their sons and the 
sons of defendant No. 2. The learned 
Subordinate Judge has taken the view 
that grandsons are not entitled to claim 
partition as against the grandfather. I 
am not prepared to uphold the view of 
the learned Subordinate Judge in this res- 


pect. No doubt a Full Bench of the Bom- 
biy High Court in the case of Apaji 
Narhar Kulkarni v. Ram Chandra Ravji 
Kiilkarni (1), took the view that it ia not 
open to a grandson to maintain an action 
for partition against a grandfather, but 
all the other High Courts have dissented 
from that view, see Jognl Kishore v. Shih 
Sahai (2), Rameshwav Pd. Singh v. Lachnii 
Pd. Singh (^), and Snhhi Ayyav v. Gancsa 
Ayyar ( ^). 

In my opinion, it was open to the grand- 
sons to claim partition as against the 
defendant No. 1. But the question in the 
present action is somewhat different, 
namely, whether these grandsons were 
necessary parties in an action for parti- 
tion. In my opinion, the distinction be- 
tween a proper party and a necessary 
party is not always recognised. It may be 
that the grandsons were proper parties 
in the present action, but I am not pre- 
pared to admit that they were necessary 
parties. They were fully represented in 
the action by their father and there is no 
prejudice to their interest by the decree 
which his been pronounced by the learn- 
ed Subordinate Judge. 

But the learned Vakil on behalf of the 
appell mt makes a grievance, and I think 
that the best course to adopt in this mat- 
ter would be to bring the grandsons on 
the record as parties to the suit. The 
learned Vakil for the plaintiffs undertakes 
to present an application to the Court 
below for the purpose of bringing the 
sons of the plaintiffs and the sons of 
defendant No. 2 on the record as party 
defendants. The names of these added 
parties will be mentioned in the decree 
and the Commissioner will proceed to 
make the partition in accordance with 
the decision of the learned Subordinate 
Judge, If however, the added defendants 
wish to have shares allotted to them, they 
must apply to the Court for that purpose, 
and in that case the learned Subordinate 
Judge will give the necessary directions 
to the Commissioner. 

Subject to this variation, this appeal 
will stand dismissed, but without costs. 
Adami> J- I agree. 

Order accordingly. 

(1) (18^) 16 Bom. a'J. 

(2) (1883) 5 All. 430 = 1883 A. W. N. !02 

(F. B.). 

(3) <1903) 31 Cal. 111 = 7 C. W.N. 688. 

(4) (1895) 18 Mad. 179. 



1922 


BIR narayan V. KING EMPEROR (Jwala Pfasad, J.y 


Patna 
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Jwala Prasad, J. 

Bir Narayan Singh — Petitioner 

V. 

King -Emperor — Opposite- Party. 

Cr. Rev. No. 612 of 1921, decided on 
22nd January, 1922, against an order of 
Deputy Magistrate, Daltonganj, dated 
17th September, 1921. 

(a) Practice-^ Judgment of acquittal — Opi‘ 
nion casting slur on accused also noted after 
judgment is complete — The opinion is irrele- 
vant and should he expunged. 

No suggestions of any kind can be made against 
accused when a verdict of not guilty is recorded 
except that of establishing his complete inno- 
cence. 

(b) Police Manual, Chap. XII, para. 31 i — 
Object of — Pule does not apply to Magistrates 
trying the case. 

The object of Police Ivlanual, Chapter XIII, 
para. 314, is to have a record of the opinion of 
the Magistrate upon the first information reports 
and final reports in cognizable cases received 
from stations and outposts. The rule does not 
apply to Magistrates trying the case. 

[p. 98, c. z:\ 

The* High Court has power to expunge irrele- 
vant matter in the order under its general superin- 
tendence under the Government of India Act 

[P. 89, C. 2 & P. 100, C. 2 ] 

Sambhu Saran — for Petitioner. 

if. L. Nandkowlyar — for the Crown. 

Jwala Prasad} J- • — This rule was is- 
sued by Adami and Bucknill, JJ., against 
the following order passed by the Magis- 
trate of Daltonganj, dated the 17th Sep- 
tember, 1921 : — 

At the same time my impression after 
going through all the evidence and Police 
papers, etc., in the case is that the case is 
not false. I do not believe that any money 
was extorted from Rain Pratap Singh, 
but it seems to me that the other two 
complainants were made to pay some 
money before they were let off, but on 
account of their being influenced by Ram 
Pratap Singh and Jai Prakash Singh, who 
wanted to improve upon the facts, they 
have not told a genuine story and have 
mixed up facts and thus made their evi- 
dence untrustworthy and unsafe. Enter 
true ; Sections 3S4 and 3S4-114, I. P. C.” 

The petitioner is the Sub Inspector of 
Police and was called upon to stand his 
trial before the Magistrate upon charges 
under the aforesaid Sections 384 and 
384-114, 1, P. C. along with, one Mahadeo 
Puri, for having extorted money from 
three persons, namely, Ram Pratap Singh 

1922 P—13 & 14 


(P. W. 1) Badri Dusadh (P.* W. 2) and 
Bhukhan Dusadh (P. W. 3) of village 
Sundipura, in connection with an enquiry 
into a case of wrongful confinement, as- 
sault, etc., alleged before the Sub-Inspec- 
tor by a woman, Deomonia Mallahin, 
against 24 persons of the village. 

The defence in the case of the accused 
was that the entire case was false and 
concocted, having been engineered by a 
veteran enemy of the accused. The trial 
ended in the acquittal of the accused of 
all the charges. The Magistrate exa- 
mined the facts of the case and the evi- 
dence in a very great detail. 

The case of the prosecution and the 
witnesses on behalf of the prosecution 
was that money was paid to the accused 
persons on the 6th day of their arrival in 
the village. To rebut this the defence 
filed diaries of the case of Deomonia 
Mullaliin from the 16th to the 20th of 
April, showing that the Sub-Inspector 
reached village Sundipura on the 16th of 
April, at 11 A.M., and left the village at 
4 P.M., on the 20th, and thereby proving 
that he could not be in the village on the 
date on which the extortion is said to 
have taken place. 

In support of this, the Sub Inspector 
also filed the personal diary of the Head 
Constable, Abdul Rashid. The learned 
Magistrate accepted the defence case to 
be true and stigmatised the case of the 
prosecution to be false in the following 
words : — 

“ Thus there can be no doubt that the 
statement that money was paid to the 
accused persons at Sundipura on the sixth 
day of their arrival there (on the 2lst 
April, 1921) is false,” 

Similarly he characterised the state- 
ment of the witnesses on the point in the 
following words : — 

“ That it was perhaps forgotten that 
the witnesses thereby rendered their evi. 
dence valueless by their statements being 
shown to the contrary to facts.” 

The learned Deputy Magistrate, proved 
by means of documentary evidence, 
stated by him in his judgment that Ram 
Pratap Singh complainant had per- 
jured himsell: at every material point of 
the case. He relied upon the bail bonds 
(Exhibits G. H. I. J. and K.) containing 
the thumb impressions of the bailors, 
showing that those persons were pre^ 
sent in Daltonganj Court on the 19th of 
April and consequently if any pay- 
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ment was made, it must have been made 
on or before the 19th of April. ** 

As to the persons named above having 
been called upon by the Sub- Inspector 
for the purpose of negotiation at or about 
the time the search of the house was 
made, the learned Magistrate accepted 
the version of the accused that the 
houses were searched by the head cons- 
table and that the Sub-Inspector was 
examining the complainant and the 
witnesses on the 18th and 19th and 
took bail from the accused on the 5th 
day. This he arrived at also upon a re- 
ference to the documentary evidence in 
the case, and came to the following 
conclusion : — 

“ The prosecution evidence on this 
point has already been shown to be un- 
reliable and the prevaricating statements 
made by the prosecution witnesses on 
these points clearly show that they were 
not speaking the truth. I hold that the 
defence version on this point is the 
correct one. 

As regards the actual payment and the 
motive for payment, the learned Magis- 
trate devoted three typed pages of his 
judgment in order to show the material 
contradictions and improbabilities in the 
story told by the complainants and 
their witnesses of their having been 
threatened to be tied by ropes and 
having made the payments alleged 
by them to the Sub -Inspector. He 
held that Ram Pratap Singh and 
his cousin Jai Prakash Singh were the 
most influential men in the village and 
were clever men and could not easily be 
duped into doing a thing they did not like. 

As a result of the close investigation 
and scrutiny of the evidence upon 
the point of payment by the three persons 
Ram Pratap Singh, Badri Dusadh and 
Bhukhan Dusadh, the learned Magistrate 
recorded clear and a definite finding in 
the following words : — 

It will be seen from the above that 
the prosecution evidence is discrepant 
and self- contradictory almost at every 
point regarding payment and time and 
motive. The diaries of the case of 
Deomonia conclusively show that all the 
prosecution witnesses have told lies 
regarding the date of payment. ” 

He also criticises the attitude of Ram 
Pratap Singh and Jai Prakash Singh in 
the tpatter. He closes his examination 
of the evidence in the following words : — 
From the above it will be seen that 


the prosecution evidence is insufficient 
and unconvincing and having been re- 
butted in material details by the much 
more convincing defence eviderxe in the 
form of documents cannot be accepted. 
Coupled with the nature of the evidence, 
there are the irregularities in the proceed- 
ings, and the effect of all these taken 
together is to make the case a failure. 

The result is that I hold that the prose- 
cution has failed to prove its case and 
I find that none of the two accused is 
guilty of the charges framed against him. 
I accordingly acquit them under Section 
258, Cr. P. Code. ” 

The trial of the case and the enquiry 
into the charges of the accused ended 
here. The only issue before the Court 
upon the charges was whether the pro- 
secution proved its case or not against 
the accused, or to put it shortly, whether 
the accused were guilty or not of the 
offences charged. All the points that 
arose in connection with the charges for 
the determination of the Court were set 
forth in the preceding paragraphs of his 
judgment and his decisions were recorded 
thereon seriatim with detailed reasons- 
for those decisions. The judgment, 
therefore, was complete, and after the 
aforesaid verdict of acquittal was re- 
corded no other point arose before the 
Magistrate. 

It is said that the remark in question 
was added obviously for the purpose of 
administrative entry of the case being 
true or false, under paragraph 314, 
Chapter XII of the Police Manual, Now 
the object of this rule is to have a 
record of the opinion of the Magistrate 
upon the first information reports and 
final reports in cognizable cases received 
from stations and outposts. Clause (d)* 
of the rule requires the entry of the case 
to be in the form of one of the following 
in the general register : — true, inten- 
tionally true, mistake of law, mistake of 
fact, non- cognisable or not investigated, 
and the order, with respect to the entry, 
is to be made by the Magistrate of the 
district, the Magistrate in charge of cri • 
minal cases at Sadar and the Magis- 
trate in charge of sub-divisions [vide 
Clause (d). 

This rule does not apply to Magistrates 
trying the case. The register has to 
be filled in by the classes of Magis- 
trates mentioned above, and he is ob- 
viously to do that upon the result of the 
case. The Magistrate trying the case may- 



1922 


BiR NARAYAN tK KING-EMPEROR (Jwala Pfasad, J.) Patna 99 


not necessarily be one of the three kinds 
of Magistrates, namely, the District 
Magistrate, the Magistrate in charge of 
Criminal Cases in Sadar or the Sub Divi- 
sional Magistrate, as is contemplated by 
the rule. Therefore, it was not the 
judicial function of the Magistrate, who 
tried this case, to record this order in his 
judgment of the case. That judgment 
was a judgment of acquittal, and on a 
perusal of that judgment another M igis- 
trate (whose duty was to record an entry 
in the register) was to find out what 
should be the nature of the entry. The 
entry in question is purely executive and 
administrative, and after the case had 
ended in the acquittal of the accused, the 
Magistrate had nothing more to decide as 
to what his personal impression was as 
regards the guilt or innocence of the 
accused. The judgment recorded in the 
present case by the Magistrate was a 
judgment entirely in favour of the 
accused.^ -Nowhere throughout the judg- 
ment he suspected the defence made by 
the accused. 

On the other hand, he accepted all the 
counter- versions of the case, at each stage, 
made by the accused. In the present case 
the accused being a responsible officer, 
namely, the Sub Inspector of Police 
chose to give evidence and his own ver- 
sion of the case. He took upon himself 
the responsibility of disclosing what truly 
happened. He did not content himself 
with only throwing doubt upon the case 
of the prosecution to obtain an acquittal 
by reason of the benefit of the doubt, as 
is often done by an accused in an ordi- 
nary position. He went further and laid 
his own case in order to show what the 
truth was. The investigation of the Magis- 
trate, and, I may observe, a careful and 
searching investigation, led to the con- 
clusion that the prosecution case was 
improbable, false and concocted at every 
stage, and that the version of the accused 
was true in its substance. 

In vain have I ransacked the judgment 
of the Court to find out a single sentence 
about doubt and suspicion thrown upon 
the case of the defence. It was, as I may 
be able to say, an honourable acquittal. 
Even a judgment of acquittal, merely 
upon the benefit of doubt being given to 
the accused by reason of suspicious cir- 
cumstances in the case of the prosecution 
is entitled to be regarded as a complete 


exoneration of the accused. A judgment 
of the type, recorded by the Magistrate 
in the present case, stands on a still higher 
footing and is a verdict of an honourable 
exoneration of all the charges and stigma 
cast upon the accused. 

Still with a view to make a record of 
an executive character the Magistrate 
thought it best to give his own impression 
and an impression derived, as he says 
(1) from the evidence generally which he 
had already discussed in detail and come 
to the conclusion that the prosecution case 
was false and the version of defence was 
true, (2) an impression derived from the 
Police papers, most of them may not be 
relevant and the accused had not the 
opportunity to meet and (3) an impression 
derived from whatlhe says “etc,*' which 
is too '^''ague to find place in the judgment. 
The Magistrate was not entitled to use all 
these kinds of expressions against the 
accused, in order to give him a character 
which may injure the accused and which 
may throw a suspicion upon the careful 
judgment that he had already recorded 
just preceding the paragraph in ques- 
tion. 

The leading case of King v. Plummer (1) 
is an authority for the proposition that 
no suggestions of any kind can be made 
against the accused when a verdict of not 
guilty is recorded except that of establish- 
ing his complete innocence. Bruce, J., in 
that case observes : — 

As to the note by Mr. Greaves in 
Russell on Crimes, 4th Ed., Vol. Ill, 
Page 146, referred to in the judgment of 
Wright, J., where it is suggested that a 
verdict of not guilty is not to be taken as 
establishing the innocence of the person 
acquitted, because the verdict may have 
been arrived at simply in consequence of 
the absence of evidence to prove the guilt, 
I think, it is a very dangerous principle to 
regard, a verdict of not guilty, as not 
fully establishing the innocence of ‘the 
person to whom it relates.*’ 

This decision has been followed in a 
number of cases in India, Emperor 
v. No7ti Go pal Gupta (2), Pulin 
Behari Das v. King- Emperor (3) 

(1) (1902) King’s Bench Division 339=20 Cox. 

C. C. 243=71 L.J KB 805 = 51 W.R. 137. 

(2) (1911) 38 Cal. 559=15 C. W. N. 593= 

lOI.C. 582 -12 Cr. L. J. 286. 

(3) (1912) 16C.W.N 1105=15 C. L. J. 517= 

16 1. C. 257=13 Cr. L. J. 609. 
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and Rajen^fa Narain Singh v. Emperor 
(4). Judgments of acquittal are not 
admissible in evidence even in a case 
^where the character of the person is 
directly under enquiry under Section 110 
of the Code of Criminal Procedure ; 
far less can it be permitted to be 
used by the Magistrate in this case for 
the purpose for which he recorded it in 
his judgment, namely, to throw a slur 
upon the character of the Sub* Inspector 
for executive or administrative purposes, 
that is, to complete a record or register 
as required under the Police Manual. 
Even assuming for the sake of argument 
that the trying Magistrate in the present 
case could under the Police Manual 
make an entry as to the case being false 
or true, his direction to enter the case 
** true ” is against his clear finding that 
it is false. 

Now, what is the meaning of the words 

Enter true Sections 384 and 384-114, 
I. P. C.” recorded by the Magistrate? 
An entry made under the said rule of the 
Police Manual of the falsity of a case, 
such as “ Enter false ” has been interpre- 
ted to mean a discharge of the accused 
or a dismissal of the complaint even 
where the word “dismissal*' was not re- 
corded under Section 203 of the Code of 
Criminal Procedure. Therefore, the true 
interpretation of the words “Enter true. 
Sections 384 and 3S4-in, I. P. C.” 
means that the case of the complainants 
of a particular charge of extortion, which 
formed the subject matter of specific 
charges against the accused, was true. 

This is wholly inconsistent with what 
the learned Magistrate has himself recor- 
ded in his judgment that the case of the 
prosecution was not proved and was con- 
cocted and false. The principal charges 
under Sections 384 and 3844 14, I. P. C., 
which the Magistrate now wants to be 
recorded as true, were held by him to be 
false. Therefore, this entry, if it has any 
Judicial meaning, is inconsistent with the 
considered judgment of the Magistrate 
and is sought to be supported only upon 
his impressions. As a judicial order it is, 
therefore, illegal, and is not in accordance 
with his judgment. 

No reason has been given and there- 
fore, it must not stand in the judgment. 
As an executive order, it has no business 
to be there in a judicial pronouncement, 
without giving proper opportunity to the 
(4) (1912) 17 2^*18“i7^3149= 

16 C.L. J. 467=:14Cr.L. J 5 


accused of meeting those impressions. 
The privilege of passing an opinion in a 
case of this kind has been over-stepped. 
Non-compliance with the strict provi- 
sions of the law took away the privilege 
which was given to the Magistrate against 
the subject. Such an entry has been inter- 
preted by certain authorities as an entry 
of a purely executive character. If it is so, 
the Magistrate exercising the judicial func 
tions has to divest himself for a moment of 
his executive powers and has to forget 
himself that he has to deal with the per- 
son before him as an executive authority. 

What he would have done in his exe- 
cutive capacity, we are not concerned 
with. What he will do in his executive 
capacity we do not want to know, nor cg.n 
we stand in his way ; but we do not want 
that a judicial pronouncement should be 
disfigured, and the judicial functions exer- 
cised by a Magistrate should be blurred 
in the manner in which the Magistrate 
has done in the present case, do not 
at all want to enter into a general enquiry 
into the character of the Sub- Inspector. 
He may or may not be habitual offender; 
all the specific charges brought against 
him have been held not to be true and he 
has been acquitted without any sugges- 
tion of misconduct. 

It has also been argued that this Court 
cannot interfere with the order m ques- 
tion. 1 have clearly shown that if it is a 
judicial order, this Court has power to 
deal with it. If it is an executive order, 
it must not remain in the judgment. 
Taking any view of the case, this Court 
has jurisdiction in the case. It has been 
said that Section 439 of the Code of Cri- 
minal Procedure does not intend to cover 
a case of this kind, where the order passed 
is not based upon the evidence but upon 
an impression, the order being to enter 
true. When the order is deleted, the 
reasons in the preceding paragraph must 
also go. 

The High Court has also power to 
deal with a case of this kind under its 
general superintendence under the Gov- 
ernment of India Act. The power of the 
High Court to delete irrelevant orders 
of this kind has been upheld in the 
case of Emperor v. Thomas Pellako (5) 
where the irrelevant remarks and the 
Judge’s opinion on certain matters con- 
tained in the judgment were ordered to 
be expunged and deleted on the 


(5) (19121 14 I. C. 643. 
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ground that they were ** ill-judged and 
should not have found a place in a judg- 
ment in a criminal trial.*' This case is 
stronger than that. 

I ’would, therefore, direct that the order 
of the Magistrate, whether it is execu- 
tive or judicial in the two concluding 
paragraphs of his judgment should be 
expunged. 

Rule made absolute. 
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Dawson Miller, C. J. and Ross, J. 

Government Advocate — Appellant 

V, 

Gopal Bandu Das — Accused- Respon- 
dent. 

Govt. Appeal No. 1 of 1922, decided on 
1st March, 1922, against the order of the 
acquittal, dated 21st November, 1921. 

Penal Code, S. 499 — Defamation — Publica- 
tion of unjustifiable matter — No imputation 
agamst specific person or persons — No offence 
is committed. 

However reprehensible and morally unjusti- 
fiable the words complained of may be, they must, 
to be actionable, contain an imputation concern- 
ing some particular person or persons whose 
identity can be established. An imputation 
against an association or collection of persons 
jointly may also amount to defamation within the 
meaning of the Section 499, I. P. C , but at the 
same time it must be an imputation capable of 
being brought home to a particular individual or 
collection of individuals as such, [P 103, C. 2.] 

jfiT. L. Nandkeolyar — for the Crown. 

Dawson Miller, C- J- This is an 
appeal under Section 417 of the Criminal 
Procedure Code against the acquittal of 
Gopa Bandhu Das who was tried before 
Mr. S. C. Bose, Magistrate of the First 
Class stationed at Khurda Sub-division 
in the Puri District. The charge upon 
which the respondent was tried was that 
of publishing a defamatory libel under 
Sectipns 499* 500 of the Indian Penal Code. 
The complainants are 4 constables sta- 
tioned at the Begunia Police Station in 
the Puri District who allege that they have 
been brought into contempt and hatred 
and their characters seriously defamed by 
the publication of the libel in question. 

The respondent is alleged to be the 
editor, and is proved to be the printer and 
publisher of a weekly newspaper named 


the “ Samaj ’* printed in the OViya langu- 
?tge and published from Satyabadi in the 
Puri District. The article complained of 
appeared in the issue of the 13th August, 
1921. It is headed “Serious if true** and 
after stating * ‘We hear that last week a 
boy with a labourer was going through 
Begunia taking his young adult sister to 
her mother-in-law’s house,” it proceeds 
to describe how the boy just before even- 
ing left his sister by the roadside some 
distance from the Begunia hat at the call 
of nature and the labourer having also 
left her to purchase betel, two constables 
afterwards dragged the woman away and 
shut her up in a room not far off locking 
the door and sitting outside with the key 
in their possession. On his return the boy 
not finding his sister began to cry and 
made enquiries of various people. 

It then continues “ Some boys were 
playing near by. They had seen the two 
constables drag the woman away. Hav- 
ing got the information from them, ihe 
brother went to the constables. On ask- 
ing the constables about his sister they 
replied in the negative. He entreated 
them in various ways to open the door. 
The constables in return gave him a good 
beating while the boy was coming crying 
after being beaten, he saw Ajoy Babu, 
the S. D. O. of Khurda coming in a 
motor car. He ran to him, threw himself 
on the road and besought him. Ajoy Babu 
stopped the motor-car and went to the 
place of occurrence. He asked the con- 
stables for the key to open the room. 

The constables having refused he broke 
open the door with kicks and entered into 
the room. He found the young woman 
naked and strangled to death by hanging 
herself with her wearing cloth. All this 
happened within an hour. He has sent 
up the dead body and the constables. We 
hear that certain higher police officers have 
been sent up. But we do not know the real 
facts of the case. ” 

There can be no dispute that this article 
contains very serious charges of mis- 
conduct against two constables which, if 
true, would show that they were 
totally unfitted to act as such and 
were guilty of gross impropriety. On 
the evidence it is abundantl proved 
that there is not a word of truth from 
beginning to end in the whole of this 
story. The complainants contend that 
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the article in question is an imputation 
against their character they being the 
only 4 constables stationed at Begunia 

thana. 

It is also proved that the immediate 
effect of this article was to lead people to 
believe that the misconduct referred to in 
the article had been committed by some 
or other of the police constables stationed 
at Begunia. The people at the hat 
treated them with contempt and despite 
their disclaimer would not believe that 
the allegations were not true, having 
been published in the The con- 

stables in question also received numer- 
ous letters and postcards from their 
friends and relatives enquiring about the 
affair and asking if it were true. 

It is also certain that the publication of 
an article of this sort must have caused 
considerable anguish of mind to the 
complainant who undoubtedly were for 
sometime, at all events, treated by many 
of the people in the neighbourhood with 
ridicule and contempt. If this was the 
object of the writer of the article there 
can be no doubt that from his point of 
view it was successful as the complain- 
ants were insulted and abused by the 
villagers for having committed an act for 
which there was no shadow of foundation 
in truth. 

As soon as it was brought to their 
notice the police made searching enquiries 
but could elicit nothing as to how the 
rumour got about. Neither the police 
nor any of the witnesses who were called 
at the trial ever heard of such a rumour 
before it appeared in the respondent’s 
paper. The respondent, who states that 
he is a leader of what is known as the 
non-co-operation movement in Orissa and 
that his paper, the Samaj is considered 
an influential organ of the movement has 
not deigned to give any evidence as to 
how he came to publish this unfounded 
rumour in his newspaper or to disclose 
the source from which he derived the 
information. 

He takes up the attitude that to enter 
upon any defence in this case would be 
contrary to his principles as a non-co- 
operator. The tenets of thj political 
creed to which he subscribes, however, 
have not prevented him from putting in a 
long written statement covering about 3 
pages of closely printed matter in which 
he admits printing and publishing the 


paragraph after reading it and seeks to 
justify his conduct on the ground of 
the discharge of journalistic duties that 
all cases of injustice and oppression 
should be published with a view to 
drawing to them the attention of the 
authorities and of the public to set matters 
right or to take such action as the situa- 
tion may demand. 

It does not appear to have occurred to 
him that the publication of such an 
article was bound to have the effect of 
seriously injuring the reputation of the 
police in the neighbourhood and more 
particularly those stationed at Begunia 
and to subject them to insult and annoy- 
ance ; nor does it appear that he ever 
stopped to consider whether there was 
any foundation ol truth for the rumour 
which he alone and those connected with 
his newspaper appear to have heard. 
His attitude appears to be, judging from 
the argumentative matter dii^closed in the 
written statement that every- rumour, 
however ill-founded and however much 
pain it may give to those concerned, 
which comes to the ears of the editor of 
a newspaper should at once be published 
broadcast to the public, provided, the 
paper states it does not vouch for the 
truth of the story. 

This he contends is acting in good 
faith and for the public good in the dis- 
charge of his journalistic duties as the 
publication of the paragraph, made in the 
manner in which it was, would lead 
people to doubt the truth of report and 
would go a great w^ay in saving the 
reputation of those who had been damaged 
by the wide currency of the rumour. The 
matter was drawn to the attention of the 
respondent by a letter from Mr. Guise, 
the Superintendent of Police at Puri, 
written on the 23rd August to the Editor 
of the Samaj in which he states that he 
would be obliged if the editor could sup- 
ply him with the name of the correspond- 
ent of the original report who brought the 
matter to his notice, this information 
being required for the purpose of a 
departmental enquiry into this serious 
allegation. 

The reply to this, written by the 
manager on the 1st September 
was a regret that owing to the 
absence of the editor from the 
station a reply could not be sent in 
time but added that the paragraph 
referred to contains sufficient material 
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for an enquiry either judicial or depart- 
mental for the disclosure of the whole 
truth about the report, and that the letter 
was being sent to the editor for a further 
reply. A further letter, dated the 3rd 
September from Mr. Guise asking for 
further information in reply to the previous 
letter was answered by the Manager on 
the 24th September referring Mr. Guise 
to an article appearing in the issue 
of the paper of that date. This article 
refers to an earlier paragraph in the issue 
of the 27th August which stated that ** the 
truth or otherwise of the rumour about 
the Begunia incident which appeared in 
the Samaj of the 13th last has not yet 
been known. We are enquiring about it. 
On receipt of information we shs'll pub- 
lish in due time.*’ 

The article of the 74th September then 
proceeds in a manner which, if anything, 
aggravates the original offence. It says 
“ we heard of the occurrence from various 
people. It was of course a rumour. But 
considering the form which this rumour 
assumed in various places in the mufassil, 
we thought it our duty to publish it in 
the paper to ascertain the truth or other- 
wise thereof. Rumours are not always 
unfounded. Indeed many hidden truths 
are often found in rumours. In publish- 
ing this rumour in the paper we expected 
that the real facts would be forthcoming 
from the local authorities and the public. 

In the meantime, we, too, were not 
idle. However it appears from our en- 
quiries that this rumour originated in the 
following manner. At the time when 
this occurrence took place a Punjabi was 
found at Jatni taking away a woman of 
Begunia side and he went away leaving 
her there. A few days before this a 
murder has been committed in Bolgarh 
side. Babu Ajoy Chandra Das the S.D.O. 
of Khurda was then inquiring into it. 
To a combination of these two events 
may be traced the origin of the rumour.** 

It apparently did not occur to the 
editor or publisher to ascertain the truth 
or otherwise of the rumour from the 
police station at Begunia or by making 
enquiries on the spot before jumping to 
the conclusion that it was their duty to 
publish it in order to find out the truth. 
The slightest enquiries on the spot and 
from the police would have put the res- 
pondent in possession of the facts which 
^ould at once have shown him that his 
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duty lay, certainly not in putjlishing the 
rumour, but, in contradicting it, if any 
action at all on his part would appear 
necessary. 

Having read the article complained of 
and the evidence in the case one is driven 
to the conclusion that its publication was 
altogether unjustifiable and cannot be 
excused on any supposed ground of 
journalistic duty. A very little reilection 
I feel sure, ought to convince the res- 
pondent that to publish without regard to 
the feeling of those against whom it is 
directed every foul rumour that may be 
reported to him cannot be justified by any 
recognised standard of editorial duty; and 
especially is this case when, as here, 
the untruth of the rumour could easily 
have been established by a few simple 
enquiries on the spot. I cannot help 
regretting that even after enquiries had 
been made and its untruth demonstrated 
there is no expression of regret either 
in the written statement or in the subse- 
quent articles published in the news- 
paper for the publication of this false 
rumour. 

It does not follow however that its 
publication necessarily amounts to an 
offence under Section 499 of the Indian 
Penal Code. However reprehensible and 
morally unjustifiable the words complained 
of may be they must, to be actionablCj 
contain an imputation concerning some 
particular person or persons whose identi- 
ty can be established. An imputation 
against an association or collection of 
persons jointly may also amount to de- 
famation within the meaning of the sec- 
tion but at the same time it must be an 
imputation capable of being brought 
home to a particular individual or 
collection of individuals as such,. 
The article in question is not directed 
against the constables of the Begunia 
thana collectively so that they, as a body, 
could assert that each and all of them bad 
been libelled. 

Nor can it be said that any two ascer- 
tained individuals have been the object 
of the attack. It is unnecessary 
that the person whose conduct is 
called in question should be described 
by name it is sufficient if on the 
evidence it can be shewn that the 
imputation was directed towards a par- 
ticular person or persons who can be 
identified. In the present case the 
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imputation complained of was directed 
against tw® constables only and it would 
be impossible in my opinion upon the 
facts disclosed to ascertain with any 
degree of certitude who those two consta- 
bles were. They may have been, and in 
fact were taken by the villagers to have 
been, two constables attached to 
the Begunia thana but there is nothing 
to indicate which were the two in 
question. 

Had the attack been directed towards 
all four of the constables at Begunia so 
that they could be identified, I think 
they would have had a collective cause 
of complaint which would have been 
sufficient to found a charge of criminal 
libel. It is not even certain that the 
persons aimed at were any of the consta- 
bles stationed at Begunia but even could 
a legitimate inference be drawn to this 
effect it would in my opinion afford no 
ground for a charge of publishing a 
defamatory libel. 

Certain cases have been drawn to our 
attention by the learned Assistant 
Government Advocate in support of this 
appeal to show that whatever the inten- 
tion of a person charged if the defama- 
tory words can reasonably be considered 
as applying to a particular individual or 
individuals an action will lie but in each 
of those cases the individuality of the 
person or persons attacked has been 
proved and I am not aware of any 
modern case which has decided that an 
action will lie for defamatory words 
written concerning one or other person 
out of a particular class unless his 
identity can he established. The respon. 
dent has not been represented in this 
appeal and we have therefore not had the 
assistance of any argument on his behalf 
and the old cases all seem to shew that 
an action will not lie for defamatory 
words which might apply equally to any 
one or more persons out of a larger 
class. 

In Sir John Bourn's case (1) where a 
party in a cause said to three men who 
had just given evidence against him one 
of you three is a perjurer ” it was held 
that no action lay. In James v. Rutlesh 
(2) it was said if the defendant said to 
a master “ one of thy servants hath 
robbed me ’* in the absence of special 
circumstances no one could sue, for it 

' llFuSQarc^roT Elk7w ^ ETir 74 f, 

<2) (1599) 4 Co. R. C. P. 170=76 E. R. 900. 


is not apparent who is the person slan- 
dered ; and there are many other cases 
to the same effect. The rule is that if 
the words used contain no reflection upon 
a particular individual or individuals but 
may equally well apply to others although 
belonging to the same class an action 
will not lie. 

“ So if the words reflect impartially 
upon either A or B or upon some one of 
a certain number or class and there is 
nothing to shew which one was meant 
no one can sue. Where the words reflect 
on each and every member of a certain 
class each or all can sue ” Odgers on 
Libel and Slander, 5th Ed. (147.) 

In the present case I am reluctantly 
driven to the conclusion that it is 
impossible in the circumstances for any 
two of the complainants to show that 
they were the individuals aimed at 
by the article in question and however 
morally unjustifiable t mt article may be 
I think this appeal must be dismissed. 

Ross, J- I agree. 

Appeal dismissed. 
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Das and Adami, JJ. 

{Maharaj Kumar) Jagat Mohan Nath 
Sah Deo — Appellant 

v. 

Kalipado Ghosh — Defendant-RespondenL 

F. A. from Original Decree No. 163 of 
1919, decided on 1st February, 1922, 
against the decision of the Dist.J., 
Ranchi. 

(a) Tori — Defamation — Privilege — Suit for 
damages against Vakil for words used in 
argument docs not lie. 

Plaintiff alleged that in course of arguments 
defendant, a vakil, used very abusive language 
against plaintiff and described him as a liar and 
swindler without justification and out of sheer 
personal grudge and malice against him with the 
malicious intent of lowering him in estimation of 
public. 

Held : with regard to counsel, the question of 
malice, bona fide and relevancy cannot be raised.- 
The only question is whether what is complained 
of has been said in the course of the adminis- 
tration of the law If it is so, the case against the 
counsel must be stopped at once. [P. 106', C. 1.1 

(b) Practice — Justice — Equity and good con^ 
science to be applied where no statutory direc- 
tions exist. 

In all cases for which no specific statutory- 
directions are given in India, Judges are 
bound to act according to justice, equity 
and good conscience and the principles of 
justice, equity and good conscience applicable 
in such circumstances should be identical 
with the corresponding rules of the Common 
Law of England (10 Mad. 2S) followed^. 
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(11 Q. B. D. 588.] •{24 C.W. N. 982) referred to. 

[P. 106, C. I.] 

Yunus, P. Dayal, A. P. Upadhya and 
Murari Prasad — for Appellant. 

B. N. Mitter, S, M. Mullick and B. C. 
De — for Respondent. 

Das, J.:-This was an action by the 
appellant for recovery of Rs. 1,00,000 as 
damages from the respondent. The 
learned District Judge without going into 
the evidence has dismissed the suit on the 
ground that the plaint disclosed no cause 
of action. We accordingly assume for 
the purpose of our decision that the alle- 
gations made in the plaint are correct. 
The question which we have to determine 
is that, assuming that the allegations in 
the plaint are correct whether the plain- 
tiff is entitled to recover damages for 
defamation as against the defendant. 

The defendant is a vakil practising in 
the District Court of Ranchi. The plain- 
tiff alleges that owing to some report 
made by him to the Maharaja of Chota 
Nagpur, whose vakil the defendant is, 
the defendant began to act against the 
interest of the plaintiff. He further 
allege^ that he was examined as a wit- 
ness in a certain action brought by 
Messrs. Sarkar Barnad and Co., against 
the plaintiff’s wives and that in the course 
of his argument on behalf of the plaintiffs 
in that case the present defendant, who 
appeared as the vakil on behalf of 
Messrs. Sarkar Barnard and Co., “ used 
very abusive language against the plain- 
tiff and described him as a liar and swind- 
ler without any justification and out of 
sheer personal grudge and malice against 
him with the malicious intent of lower- 
ing the plaintiff in the estimation of the 
public.” 

These are the allegations of the plain- 
tiff and we have to determine whether on 
these allegations the plaintiff is entitled 
to claim any damages from the defendant. 

The leading casein England is Munster 
V. Lamb (1). In that case it was admitted 
on behalf of the plaintiff that so long as 
an advocate acted bona fide and said what 
is relevant, owing to the privileged occa- 
sion, defamatory statements made by him 
did not amount to libel or slander, 
although that would have been actionable 
if they bad not been made whilst he was 
discharging his duty as an advocate. 

(1) (1883) 11 Q. B, D. 588=32 W. R. 248= 
52 L. J.Q.B. 726. 


Patnt 

But it was contended that an kdvocate 
cannot claim the benefit of his privilege, 
unless he acts bona fide^ that is for the pur- 
pose of doing his duty as an advocate 
and unless what he says is relevant. 
Precisely the same argument has been 
advanced before us by Mr. Yunus who 
has argued the appeal on behalf of the 
appellant. Brett, M, R., after discussing 
the cases which establish that an action 
would not lie either against judges or 
witnesses although they speak malici- 
ously and without reasonable or probable 
cause, said as follows : 

“ If upon the grounds of public policy 
and free administration of the law the 
privilege be extended to Judges and wit- 
nesses, although they speak maliciously 
and without reasonable or probable 
cause, is it not for the benefit of the ad- 
ministration of the law that counsel also 
should have an entirely free mind ? Of 
the three classes, judge, witness, and 
counsel, it seems to me that a counsel 
has a special need to have his mind clear 
from all anxiety. 

A counsel’s position is one of the utmost 
difficulty. He is not to speak of that 
which he knows: he is not called upon to 
consider whether the facts with which he 
is dealing are true or false. What he has 
to do, is to argue as best as he can, with- 
out degrading himself, in order to main- 
tain the proposition which will carry with 
it either the protection or the remedy 
which he desires for his client. If amidst 
the difficulties of his position he were to 
be called upon during the heat of his 
argument to consider whether what he 
says is true or false, whether what he 
says is relevant or irrelevant, he would 
have his mind so embarrassed that he 
could not do the duty which he is called 
upon to perform. For, more than a Judge, 
infinitely more than a witness, he wants 
protection on the ground of benefit to the 
public. The rule of law is that what as 
said in the course of the administration 
of the law is privileged ; and the reason of 
that rule covers a counsel even more than 
a Judge or a witness. 

“To my mind it is illogical to argue that 
the protection of privilege ought not to 
exist for a counsel, who deliberately and 
maliciously slanders another person. The 
reason of the rule is, that a counsel, who 
is not malicious and who is acting bona 
fide^ may not be in danger of having 
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actions B/ought against him. If the rule 
of law were otherwise, the most innocent 
of counsel might be unrighteously harass- 
ed with suits, and therefore it is better to 
make the rule of law so large that an in- 
nocent counsel shall never be troubled, 
although by making it so large counsels 
are included who have been guilty of 
malice and misconduct’^ and then the 
learned Judge laid down the law as fol- 
lows : — *‘with regard to counsel, the ques- 
tions of malice, bona fides and relevancy, 
cannot be raised ; the only question is, 
whether what is complained of has been 
said in the course of the administration of 
the law. If that be so, the case against 
a counsel must be stopped at once. 

It is admitted in this case that the 
words complained of were uttered by the 
defendant in the course of the administra- 
tion of law. That being so, the action 
could not be maintained against the 
defendant if the question as between the 
plaintiff and the defendant arose in Eng- 
land. 

But it has been urged by Mr. Yunus 
that the rules of English Common Law 
are not applicable in this country and 
that we are bound in the administration 
of the law in this country by the rules 
formulated by the Indian Penal Code. 
To this argument a conclusive answer 
has been given by the Full Bench of 
the Calcutta High Court in the case of 
Satish Chandra Chahravarti v. Ram Dayal 
De (2) Mukherji, A. C. J., delivering the 
judgment of the Full Bench said as 
follows. 

It is necessary to emphasise that in 
this country, questions of civil liability 
for damages for defamation and questions 
of liability to criminal prosecution for de- 
famation do not, for purpose of adjudica- 
tion, stand on the same basis ; as regards 
the former, we have no modified law ; as 
regards the latter, the relevant provisions 
are embodied in the Indian Penal Code.” 

That learned and distinguished Judge 
then pointed out that in all cases for 
which no specific statutory directions are 
given, Judges are bound to act according 
to justice, equity and good conscience 
and that there is a large preponderance 
of judicial opinion in favour of the view 
that the principles of justice, equity and 
good conscience applicable in such cir- 
cumstances should be identical with the 
corresponding relevant rules of the Com. 

(2) A. I. R. 1921 Cal. r=* 48 Cal. 388. 


mon Law of England. 

Mr, Baikuntha Nath Mitter who ap- 
peared on behalf of the respondent has 
convinced us by his very able and lucid 
arguments that the principles embodied 
in Munster v. Lamb (1) are equally appli- 
cable to this country and that to depart 
from the rule enunciated in England 
would be to affect the administration of 
justice in this country. The decision of 
the Madras Full Bench in the case of 
Sullivan v. Norton (3) completely supports 
the arguments of Mr. Baikuntha Nath 
Mitra. 

I have considered all the decisions on 
the point, and I am not prepared to differ 
from the decision of the Madras High 
Court in the case to which I have refer- 
red. In my opinion the view taken by the 
learned District Judge is right and ought 
to be affirmed, f would dismiss this ap- 
peal with costs. 

Adami. J- agree. 

A ppeal dismissed. 

(3) (1887) 10 Mad.'^lS. B.)’. 
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JwALA Prasad, J, 

East Indian Railway Co. —Defen dant- 
Petitioner v. 

Kali Chav an Ram Prasad — Plaintiff- Op- 
posite Party. 

Civ. Rev. No. 367 of 1921, decided on 
January 27th, 1921, against the decree of 
the Sub- Judge, Gaya dated 12th July, 
1921. 

(a) Railways Act, S. 72 — Risk Note Form B — 
Railway Co. guilty of wilful neglect — Risk 
Note is of no avail. 

Where the loss of goods consigned to a Railway 
administration is due to its wilful neglect, the risk 
note cannot be pleaded as freeing it from all res- 
ponsibility. [P. 107, C. 2.] 

(b) Railways Act, S 77 — No notice necessary 
in case of non-delivery of goods. 

Section 77 requires notice to be given to the 
Ry. Co., only incases of “Loss destructi )n or 
deterioration*’ of goods consigned to it. Notice 
will not be necessary in cases of non-delivery. 

[P. 109, C. 1.] 

(c) Railways Act, S. 77 & 140 — ** Railway 
administration — Agent assigning power to 
G. T. M. — Notice to G. T. M. is sufficient. 

Where the Agent of a Railway Company has 
assigned his powers to deal with claims, to the 
General Traffic Manager, 

Held] that notice to the latter is notice to the 
“Railway administration*’ 42 M. L. J. 202 Poll. 

CP. 110, C, 1.] 

(d) Prov. Sm. C. Courts Act, S. 25— Nc» injus- 

tice in Court below— High Court will not inter- 
fere. [P. no. C 2.1 

Siva Narayan Bose — for Petitioner. 
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Shiveshwar Dayal and Bvij Kishon 
Prasad — for Opposite Party. 

Jwala Prasad» J* This is an appli- 
cation .by the defendant (the East Indian 
Railway Company) under Section 25 of 
the Provincial Small Cause Court Act 
against a decree, dated the 12th of July, 
1921, passed in favour of the plaintiff by 
the Subordinate Judge of Gaya in the 
exercise of his powers as a Small Cause 
Court Judge. 

The plaintiff despatched from Howrah 
a consignment of 7 packages of red lead, 
soda and other miscellaneous articles to 
be delivered to him at Warsaliganj, a 
station on the South Bihar Railway. 
Four of these packages were delivered 
to the plaintiff and the remaining 3 were 
not. Consequently the suit out of which 
this application has arisen was instituted 
by the plaintiff on the 2nd of April, 1921, 
for recovery of price of the said articles as 
compensation for their non-delivery to 
the plaintiff. 

The defendant resisted the claim of the 
plainti^* and pleaded; 

(1) that the plaintiff’s suit was barred 
by the terms of an agreement embodied 
in what is known as the Risk Note Form 
B (Appendix E of Railway Act IX of 
1890) executed by the plaintiff ; 

(2) that there was no wilful neglect on 
the part of the railway administration or 
its servants or any theft of the goods in 
question by the servants of the Railway 
Company, on the other hand the goods 
in question were lost on account 
of robbery from the running train ; and 

(3) that the plaintiff’s suit is barred 
by Section 77 of the Railway Act on 
account of any notice not having been 
served in due time upon the Railway 
administration or Company as is requir- 
ed by the said section. 

All these objections have been over- 
ruled by the Court below and decided 
against the defendant. These grounds 
have been reiterated in this Court on 
behalf of the defendant and it is urged 
that the findings of the Court below on 
all these points are erroneous in law. 

The Court below has found that the 
goods in question were lost not on 
account of a running train robbery, nor 
on account of any theft, but on account 
of “the wilful neglect on the part of the 


defendant’s servants.” This is -a finding 
of fact. It is however, urged that this 
finding is vitiated on account of the onus 
of proof having been wrongly laid upon 
the defendant, and not upon the plaintiff, 
as the Court below ought to have done in 
view of the Risk Note B executed by the 
plaintiff. This contention is wholly 
unjustificable, and the following passage 
from the judgment of the Court below is 
a complete answer to it : “I also do not 
doubt that having given Risk Note B the 
burden of proof was on the plaintiff to 
prove wilful neglect of the Company’s 
servants.” 

This rule is well established by a 
series of decisions. The Court, therefore, 
laid the onus upon the plaintiff to prove 
wilful neglect on the part of the defend- 
ant. Upon the evidence on behalf of the 
plaintiff the Court records the finding that 
“ the wilful neglect of the defendant’s 
servants is responsible for the non-deli- 
very of the articles,” Upon the evidence 
offered on behalf of the defendant the 
Court has held that the defendant’s 
servants were negligent in not putting 
“ any lock to the door ” of the wagon and 
thereby affording sufficient temptation 
to thefts by the Railway servants.” 

The evidence on behalf of the defend- 
ant has been fully considered in great 
detail by the Court below and, as a result 
of the consideration of the evidence of 
both sides the Court has held that there 
was no theft or running train robbery by 
strangers, but that the goods were lost on 
account of the wilful neglect on the part 
of the defendant’s servants. 

Upon this finding of the Court below 
the risk note in question is of no avail to 
the defendant. The defendant company 
cannot plead the Risk Note in question, 
as freeing the defendant from all respon- 
sibilities when the loss of the property ini 
question is due to the wilful neglect of 
the Railway administration or theft or 
neglect of its servants, or as is expressly 
mentioned in the exception contained in 
the Risk Note. The proviso in the Risk 
Note does not apply, as the Court below 
has expressly held, that there was no 
robbery from the running train. We 
cannot in revision dispute the finding of 
fact of the Court below and the finding 
of fact arrived at in this case disposes of 
the first two grounds. 
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To my mind the Risk Note in question 
has no application to the present case. 
The suit of the plaintiff is not on account 
of “ any loss, destruction or deterioration 
of’^ or damage to ** the consignment in 
question to which only the Risk Note in 
question applies. His suit is for com- 
pensation on account of non-delivery of 
the goods consigned to the Company 
which the defendant was bound to deliver 
to the plaintiff. Ever since the company 
failed to deliver the articles to the plain- 
tiff, he in all his letters to the virious 
officers of the Railway administration, 
including the Agent of the East Indian 
Railway Company had been demanding 
the goods back or the price thereof. 

The Company never replied to his 
letters saying that the goods were lost or 
destroyed. Rather the letter of the 2nd 
of February from the Claims Superinten- 
dent, Howrah therein he asked for the 
original Bijak from the plaintiff, shows 
that the Company’s case never was that 
the goods was lost or destroyed. It is 
expressly stated in paragraphs 2 and 3 of 
the plaint that the plaintiff’s case was 
based upon non-delivery of the goods. 

It was for the first time alleged in the 
written statement that from enquiry the 
defendant had come to know that loss 
was due to robbery on the running train. 
The lower Court has disbelieved the plea 
set up by the defendant of the loss of the 
goods in the manner alleged by the Com- 
pany and has expressly held that it was a 
case of non-delivery of the goods to the 
plaintiff by the Railway Company. There- 
fore the Risk Note in question does not 
apply to the case. 

The last ground urged on behalf of the 
defendant IS that the plaintiff's claim is 
barred by Section 76 of the Railway Act, 
for.wantofa proper notice indue time, 
to the Railway administration or the 
Company, On behalf of the plaintiff it 
is urged, 

(1) that no notice was required to be 
served in this case upon the defendant 
under Section 76 of the Act, and 

(2) that due notice was given to the 
defendant. I have fully considered the 
arguments on both sides and the law on 
the subject and I think that both the con- 
tentions of the plaintiff must prevail. 
Section 77 requires notice to be given 
only in case of a claim for “compensa- 


tion for the loss, destruction or deteriora- 
tion of animals or goods delivered to be 
so carried.” The Court below has found 
that the plaintiff’s claim for compensation 
has been made on account of the “ non- 
delivery’’ of the articles and not for the 
loss, “ destruction or deterioration” of 
the same, and consequently the Court has 
held that Section 77 does not apply to the 
present case. 

In the view of the Court below the dis- 
tinction drawn by it between the claim 
for non-delivery and the claim for “ loss 
destruction or deterioration’’ of property 
in charge of a carrier is a real one and 
finds support from the wordings in Sec- 
tions 30 and 31 of the Indian Limitation 
Act. Section 30 refers to a claim against 
a carrier for compensation for losing or 
injuring goods, that is, for loss, destruc- 
tion or deterioration of goods and Article 
31 refers to a claim against a carrier for 
compensation for non-delivery or delay in 
delivering goods. 

The view taken by the Court below is 
supported by the history of how Article 
31 was for the first time introduced in 
the present Limitation Act of 1S89 in 
order to cover the case of non-delivery as 
distinguished from a case of loss, destruc- 
tion or deterioration of property in the 
hands of a career, such as, the Railway 
Company. There was a difference of 
opinion as to whether a case of non-deli- 
very of goods would come under Articles 
49, 115, or 30 of the Limitation Act. 

Now, in the case of a claim for loss, 
destruction or deterioration to the pro- 
perty, the limitation would run from the 
date when the loss or injury occurred to 
the goods, and in the case of non-delivery 
from the time when the goods ought to 
have been delivered and were not deliver- 
ed. This led to the difference of opinion 
that Article 30 would not apply to the 
case of non-delivery and possibly Article^ 
49 or Il5 should apply. There is again a 
cardinal difference between the non- 
delivery” and the “loss, destruction or 
deterioration’’ of goods while in charge 
of a career, such as, the Railway Com- 
pany. 

In the former there is a deliberate with- 
holding of the property from the person 
entitled to its delivery and in the latter the 
loss, destruction or deterioration takes 
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place on account of certain extraneous 
causes. In the latter case, there is no 
deliberate withholding of the property 
though there may be wilful neglect in 
not taking proper care of the goods. 
Articles 30 and 31 apply to the Railway 
Company as carriers of goods and there- 
fore the distinction recognized in those 
Articles applies to the goods mide over 
to a Railway Company for transit. 

Sections 72 to 77 of the Act apply to 
the case of “loss, destruction or deterio- 
ration” of goods made over to a Railway 
Company for transit. Their responsibi- 
lity is that of a bailee under Sections 15 1, 
152 and 161 of the Indian Contract Act 
of 1872, as expressly laid down in Sec- 
tion 72 of the Railway Act. Clause (2) 
of the Section provides for an agreement 
whereby the aforesaid responsibility can 
be limited Risks Notes inForms A and B 
in Appendix E are in accordance with 
this clause (2). Section 77 requires a 
notice of the claim arising out ot “ loss, 
destruction or deterioration” of goods 
delivered to be carried by a Railway Com- 
pany, to be given to the Railway admini- 
stration within six months from the date 
of delivery of goods for carriage. 

This is obviously with a view to enable 
the Railway administration to make an 
enquiry and investigation as to whether 
-the loss, destruction or deterioration was 
due to the plaintiff’s laches or due to the 
wilful neglect of the Company or its ser- 
vants, or due to the theft or robbery com- 
mitted by the servants of the Company. 
Unless notice of the loss, destruction or 
deterioration is given promptly, the 
enquiry would be prejudiced and there- 
fore Section 77 prescribes that notice 
must be given within six months from 
the date of the delivery of the goods. But 
in a case of non-delivery such an enquiry 
will not be necessary. In this view also 
Section 77 has no application and the 
Company is not entitled to a notice in 
case of non-delivery. 

The plaintiff expressly stated in the 
plaint that the defendant was not entitl- 
ed to any notice inasmuch as the claim is 
for non-delivery of the goods. Still notice 
was given to the Agent of the Railway 
Company and also to the Traffic Manager 
“who settles all claims and to whom the 
Agents also refers claims for disposal.” 
It will appear that in this case proper 
notice was given to the RailwayCompany. 
The goods was despatched on the 27th 


of April, 1920. On the 23rd of July, 
1920, the plaintiff preferred his claim to 
the Divisional ITaffic Manager, East 
Indian Railway Company, Howrah, givi- 
ing the details of the packages which 
were not delivered to him, with the price 
ol the same. 

He did not receive any reply to that. 
He therefore wrote another letter, dated 
the 7th October, 1920, claiming the deli- 
very of the property to him or its price, 
failing which, he said, he would be com- 
pelled to take assistance of the Court. 
This also was not attended to. On the 
3rd November he addresses another letter 
numbered 108, to the Agent of the East 
Indian Railway Company repeating the 
claim and intimating that in case of not 
getting redress from him, he would seek 
his remedy in Court. 

In this letter he referred to the previous 
letters (Exhibits 2 A afid2B addressed to 
the Divisional Traffic Manager, Howrah. 
This letter was received by the Agent on 
the 5th November. This also was not 
attended to. On the 14th December, 1920, 
the plaintiff sent a letter through his 
pleader addressed to the A^^ent of the 
East Indian Railway Company ; and 
this letter bears an endorsement of the 
Agent to the effect “G- T. M. for dis- 
posal. 

it does not appear how it was disposed 
of and the plaintiff appears to have writ- 
ten another letter No. 16 R. K., dated 
the 19th January, 1921, to which he re- 
ceived the following reply from the Claims 
Superintendent, East Indian Radway 
Company, dated the 2nd February, 1921 : 

“ Willf you. [)leasj send me the original 
Bcejak in this case under a registered cover 
for inspection and return”. What hap- 
pened thereafter does not appear, and 
the plaintiff then instituted the suit on 
the 2nd Apil, 1921. 

The notice to the Agent is, no doubt, a 
few days beyond six months, but the 
notice to the 1 raffic Manager was promp- 
tly given, namely, within 2 months. 

The plaintiff states in his plaint that 
notice was given to the Traffic Manager 
“ who settles all claims and to whom the 
Agent also refers claims for disposal.” 
On behalf of the plaintiff it is urged 
that this fact has been proved in 
this case, namely, that the Traffic Mana- 
ger is the person who settles all 
claims and to whom the Agent refers 
claims for disposal, and consequently 
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the notice given to him was sufficient. It 
appears that the plaintiff substantiated his 
case by evidence which evidence was 
neither challenged in cross-examination 
nor was it rebutted by any substantive 
evidence on behalf of the defendant, in 
spite of a number of witnesses examined 
on behalf of the defendant. 

On the other hand, upon the notice 
given by the plaintiff to the Agent on the 
4th of December, 1920, the Agent endor- 
ses thereon the following order : G.T.M. 
for disposal.” This shows that the “ G. 
T. M,” had the full power to settle the 
claim of the plaintiff and materially cor- 
roborates the case of the plaintiff that the 
General Traffic Manager is the person to 
whom power has been assigned by the 
Agent. Therefore the plaintiff has proved 
in the present case that there was an as- 
signment of the power of settling claims 
to the General Traffic Manager and the 
notice given to him was therefore proper. 

Section 77 requires a notice to be given 
to Railway administration. ** Railway 
administration” as defined by Section 3 
(6) means the “ Railway Company” in 
case of a Railway administration by Rail- 
wtty Company such as the East Indian 
Railway Company. A notice to be served 
upon the Railway administration may be 
served upon the Agent of the Railway 
Company. There are authorities to show 
that wheu an assignment is proved, notice 
to the General Traffic Manager is suffi- 
cient ; vide M. Scshachallam Chetty v. 
Traffic Manager i His Highness the Nizam's 
Guaranteed State Railway Company^ Limit- 
ed^ (1), Madras and Southern Maharatha 
Railway Company Limited v. Bhimappa (2), 
Radha Sham Basak v. Secretary of State{3)^ 
V, Woods^ Agent to the Assam-Bengal Rail- 
way Company v. Mehar AH Be pari (4), 
Secretary of State v. Dip Chand Puddar (5), 
vide also the recent decision of a Full 
Bench of the Madras High Court in 
Mahadeva Aiyar v. South Indian Railway 
Company Limited (6). 

Therefore if any notice was necessary 
I think, in the present case upon the 

M = lo m. l. t. 236= 

12 I. C. 76= (1911) 2 M. W, N. 195. 

(2) (1912) 23 M. L. J. 511=17 I. C, 419. 

(3) (1915) 44 Cal. 16=34 I. C. 130=20 C. W. 

N.790. 

(4) (1908) 13 0. W. N, 24=3 I. C. 479= 

4 M L. T. 427. 

(5) (1897) 24 Cal 306. 

(6) A. L R. 1922 Mad. 362=45 Mad. 135 

(F, B.). 


evidence, the notice to the General Traffic 
Manager was sufficient. The Full Bench 
of the Madras High Court in the case 
referred to above discussed all the cases 
on the point and held that it was open to 
the paint iff to show that by its rules or 
course of conduct the Railway Company 
held out to the public that . notices might 
be given to an officer, such as, the Dis- 
trict Traffic Superintendent, instead of to 
the Agent 

Lastly, although no notice according 
to law is necessary, the plaintiff in the 
present caso had given ample notice not 
only to General Traffic Manager but also 
to the Agent of the East Indian Railway 
Company as already detailed in the ear- 
lier part of this judgment. I, therefore, 
agree with the view of the Court below 
that Section 77 does not bar the plaintiffs 
obtaining a relief against the Railway 
Company in respect of the non-delivery 
of the goods in question. 

In the circumstances of the case, on 
account of the inexplicable conduct of 
the servants of the Railway Company 
and on account of their not attending to- 
any of the requests of the plaintiff, it is 
obvious that the plaintiff's case was in 
the main true as it has been found by the 
Court below. In the circumstances of 
the case justice lies on the side of the 
plaintiff and this Court will not exercise 
the discretionary power under Section 25 
of the Small Cause Court Act unless any 
injustice is done by the Court below. 
When justice is on the side of the plaint- 
iff, this Court will be slow to interfere on 
a technical point like notice being short 
by a few days, even if there were any 
substance in that contention. The words 
of his Lordship Farran, C, J., in the case 
of the Poona City Municipality v. Raghu- 
nath Ramji (7) may fitly be appropriated 
to the present cases. 

In the second place, the defendants 
have no merits on their side. According 
“to the finding of the Small Cause Court, 
which has not been challenged, and 
which there is no reason to distrust, 
the goods imported into Poona in this 
case have actually become the property 
of Government, and the plaintiff is on 
the merits entitled to the refund which 
he has obtained, though from the certi- 
ficate alone he may not be able to 
prove his right, and he has not taken. 

(7) (1897) 21 “Bom 250. 



1922 CHANDRAMA KUBR V, 

the precautions which entitle exporters 
under Rules 14 to 17, inclusive, to a re- 
fund/’ In Agent and Manager of the 
South Indian Railway Company v. Vengu 
Pattar{8) his Lordship Mr, Justice Phillips 
declined to set aside a decision of the 
Small Cause Court under the Act upon 
the ground that there was no merit in the 
plaintifF^s case. To do that, his Lordships 
said, would be to do injustice in the case. 

In terms of the aforesaid decision 
I dismiss the rule with costs. Hearing 
fee one gold mohur. 

Rule discharged* 

(8) (1911) 11 M L. T. 380=12. I. C. 169. 
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Das and Adami, JJ. 

Chandrama Kuer and another — Defend- 
ants-Appellants 

V. 

Ram Gay an and others — Plaintiffs-Res- 
pondents. 

A, No. 25 of 1919, decided on 24th J anu- 
ary 1922, from an original decree of the 
Sub- Judge, Shahabad. 

(a) Practice — Appellate Court — Should see if 
trial Court misdirected itself . 

An appellate Court ought not to differ from 
the trial Court on questions of fact unless there 
are strong and weighty reasons for doing so. 
The appellate Court has, however, certain res- 
ponsibilities, as an appellate Court and it is bound 
to examine the evidence with a view to see 
whether the trial Court in giving its judgment did 
not misdirect itself. [P 112, C. 1.] 

(b) Evidence Act (I of 1872i--S* 32 {2)—En^ 
tries in a deceased illiterate ChaukidaPs diary 
not in his hand are not admissible. 

Entries made in the diary of a deceased illite- 
rate Chaukidar not by the Chaukidar himself but 
by other persons at his instance, are not admis- 
sible under Section 32 (2) of the Evidence Act ; 
2 P. L. J. 42 followed. [P. 113, C. 1.] 

(c) Hindu Law — Adoption — Authority from 
husband — Evidenoe-^Appreoiation of. 

Where the plaintiffs sued for a declaration 
that a widow had no authority to adopt and that 
she did not adopt and the evidence in the defend- 
ant’s side which was more valuable and weighty 
than that of the plaintiffs showed that the widow 
had asked for Police help at the time of adoption. 
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Held: that the adoption must be held to be 
established. 

Kulwant Sahai and Samhhu Satan — for 
Appellants. 

Sivanarain Bose — for Respondents, 

DaSf J* .‘—This appeal raises the ques- 
tion whether any authority was given 
to Musammat Chandrama Kuer, one of 
the defendants-appellants by her deceased 
husband, Brij Nandan Singh, to adopt a 
son to him and whether Musarnmat 
Chandrama Kuer did in fact adopt de- 
fendant No. 2, the other appellant before 
us, as a son to her deceased husband. 
The plaintiffs, who are the respondents 
before us, claim to be the reversioners of 
Brij Nandan Singh, and their case is 
that Brij Nandan Singh died suddenly 
on the 24th Baisak 1308 corresponding 
with 27th April, 1901 and that he gave no 
authority to his widow to make any adop- 
tion to him. 

Their case further is that there was in 
fact no adoption and that they are en- 
titled to a declaration to the effect that 
the widow was neither entitled to, nor did 
she in fact, make an adoption to her 
deceased husband. The defendants resist 
the plaintiffs’ action and they contend 
that Brij Nandan was ill for about 
twenty-four days and that on the 21st 
Baisak 1308 corresponding with the 24th 
April 1901, that is to say, three days 
before his death, he gave authority to 
Musammat Chandrama Kuer to adopt a 
son to him and that Musammit Chandra* 
ma Kuer did in fact, in pursuance of the 
authority given to her by her deceased 
husband, adopt the second defendant as a 
son to him on the i7th May 1916. 

On the pleadings, the learned Sub- 
ordinate Judge framed the following 
issues : — 

1. Is the suit as framed tenable ? 

2. Have the plaintiffs right to sue ? 
Are they reversionary heirs to Brij Nan- 
dan Singh ? 

3. Whether defendant No. 2 has been 
adopted as alleged by defendant No. 1 ? 

4. Did Brij Nandan Singh give de- 
fendant No. I authority to adopt ? 

5. Is the suit barred under Section 42 
of the Specific Relief Act ? 

6. Is the adoption of defendant No. 2 
illegal and invalid and without the 
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permission of Brij Nandan Singh ? 

7, Is the suit tenable against the 
principle of facttm valet ? 

8. Are the plaintiffs entitled to any 
relief ? 

The learned Subordinate Judge has 
found that plaintiff No. 1 was the rever- 
sionary heir of Brij Nandan Singh and 
was entitled to maintain the action. He 
thought that Section 42 of the Specific 
Relief Act did not bar the suit and 
accordingly answered issue No. 5 in the 
negative and issue No. 1 in the affirma- 
tive. He considered issues Nos. 4 and 6 
together as in fact they raised the same 
question and answered those issues in 
favour of the plaintiffs. 

On a review of all the evidence in the 
case he came to the conclusion that Brij 
Nandan Singh did not give any authority 
to his widow to adopt a son to him and he 
also came to the conclusion that the 
widow did not in fact make any adoption. 
In the result he decreed the plaintiffs’ 
suit and made the declarations in favour 
of plaintiff No. 1 substantially as claimed 
by him in the plaint. 

The questions raised in this appeal are 
questions of facts and I entirely agree 
with the learned Vakil for the respondents 
that we ought not to differ from the trial 
Court, unless there are strong and 
weighty reasons for doing so. We have, 
however, certain responsibilities as an 
appellate Court and we are bound to 
examine the evidence with a view to see 
whether, in giving judgment iu favour of 
the plaintiff No, 1, the learned Judge did 
not misdirect himself. 

Now the way in which the learned 
Judge dealt with the whole case has been 
severely criticised by Mr. Kuhvant Sahay 
on behalf of the appellants. It was 
pointed out that although the learned 
J udge refused to consi ler the evidence of 
MusammatChandrama Kuer, and Musam- 
mat Jagatraj Kuer, the sister-in-law of 
Musammat Chandrama Kuer, on the 
ground that they were interested witness- 
es, he strongly relied upon the evidence 
of Ram Gavan Singh plaintiff No. 1 and 
Keshwar Singh another of the plaintiffs 
although they were far more interested in 
the result of the suit than the witnesses 
whose names I have just mentioned. 

Now in supporting the case of adoption 
Musammat Chandrama Kuer was really 
asserting that she had divested herself 
of any proprietary interest in the estate 
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of her deceased husband. There is there- 
fore no /rma/a-rfe ground for rejecting 
her evidence which was really against her 
pecuniary interest. On the other hand, 
the result of the suit would have serious 
effect on the fortunes of the reversioners. 
This was the first argument of Mr. 
Kulwant Sahay on the judgment itself. 

Next he argued that the witnesses 
examined on behalf of the defendants 
deserved some consideration, whereas 
the learned Subordinate Judge dismissed 
them with the remark that some of them 
were relatives of Brij Nandan Singh, 
whereas others were partisans of Gokhula 
Prasad Singh, the father of defendant 
No. 2. It was pointed out that there is 
absolutely no evidence in the record to 
establish that any of the witnesses 
examined on behalf of the defendants is 
a partisan of Gokhula Singh and that to 
be a relative of Brij Nandan Singh is no 
disqualification whatever, since a relative 
of Brij Nandan Singh is likely to know 
the facts of the case. 

But as a matter of fact, out of 17 wit- 
nesses examined on behalf of the defen. 
dants only 4 are relatives of Brij Nandan 
Singh defendant No. 4 who is the brother 
of Musammat Chandrama Kuer ; defen- 
dant 12 who says that he is a relative of 
Brij Nandan Singh, but does not say 
what the relationship is ; Gokhula Prasad 
Singh, the nephew of Brij Nandan Singh 
and the father of defendant No. 2, and 
Jagatraj Kuer, the widow of his brother. 
In my opinion, the learned Subordinate 
Judge has not dealt fairly with the evi- 
dence which was adduced on behalf of 
the defedants. 

But it is remarkable that although 
he rejected the testimony of 
witnesses examined on behalf of the 
defendants on the ground that they were 
relatives of Brij Nandan Singh, still he 
made it a matter of comment that the 
defendants did not examine any of the 
gotias of Brij Nandan Singh residing in 
the village. The failure to exainine the 
gotias who resided in the village is 
capable of a very simple explanation It 
is not likely that the gotias could contem- 
plate with equanimity the prospect of the 
property passing out of the family to the 
family of the sister’s son of Brij Nandan 
Singh. 

It is not unreasonable to assume 
that they would have a 
great deal of sympathy with the 
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rw^rsipners. In regard to the witnesses 
examined on behalf of the defendants, it 
may be pointed out that they were mostly 
men of wealth, position and respectabi- 
lity and were not in the slightest degree 
interested in the result of the suit. 

[Here the learned Judge examined the 
correctness of an entry in the diary of a 
deceased illiterate Chowkidar sought to be 
used as documentary evidence by the 
plaintiffs ] 

In the next place I have very grave 
doubt whether the entry was at all ad- 
missible in evidence- It was argued by 
the learned Vakil for the respondents 
that it was admissible under Section 32 
(2) of the Evidence Act, but that clause 
is clearly not applicable. It was held by 
the late Chief Justice of this Court and 
Roe, J. in the case of M. Naina Koer v, 
Gobardhan Singh (1) that entries made in 
the diary of a deceased ilLterate Chowki- 
dar, not by the Chowkider himself but by 
other persons at his instance, are not ad- 
missible under Section 32 (2) of the Evi- 
dence Act. 

Had the entry in this case been made 
by Bilat Ahir, then no doubt it would be 
admissible under Section 32 (^) ; but it 
was not; and it has not been established 
that it was the duty of Ramlagan in the 
ordinary course of business to record 
these matters. But in the view which I 
take of the entry, the question of law 
does not arise. 

[The learned Judge then examined the 
oral evidence of some of the witnesses to 
find out the cause of the death of Brij 
Nandan.] 

It is unnecessary to go through all the 
evidence adduced on behalf of the de- 
fendants. It is sufficient to say that it 
appears to us to be reliable and of a class 
superior to that to which the witnesses 
called on behalf of the plaintiffs belong. 
Their evidence receives strong C(;rrobora- 
tion from the account book which has 
been adduced in the case and there is no 
reason , whatever why it should not be 
acted upon, I ought to mention that the 
evidence of the ladies who were examined 
on commission have made a deep impres- 
sion on me. They seem to have given 
their evidence in a straightforward man- 


(1) (1919) 2 P. L. J. 42==37 I. C. 424=* (1919) 
P. H. C. C. 352. 
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ner and there is no prima facii xqrsoh to 
reject their testimony. I quite concede 
that if Chandrama Kuer had attempted 
by adoption to benefit her father’s family 
her evidence might be open to very grave 
suspicion ; but the adoption which she 
sets up is that of the son of a nephew of 
her husband. The adoption was a natural 
one and against her pecuniary interest. 

There is no suggestion in the case that 
there was any enmity between her and 
the plaintiffs and there is no reason at al 1 
why she should have divested herself of 
her proprietary interest in the estate in 
favour of one who did not belong to her 
father’s family, but was a relation of her 
husband ; specially as there is no sugges- 
tion that there was any enmity between 
her and the plaintiffs. 

The learned Subordinate Judge thought 
that the surrounding circumstances stood 
against the case of an adoption. The 
learned Subordinate Judge accepted the 
following facts for his decision on the 
point, Brij Nandan had no issue by his 
first wife though he had lived with her 
for 12 years from the time of the marriage. 
He then married defendant No 1 and his 
married life with Chandrama Kuer did 
not last more than 6 or 7 years. 

In the opinion of the learned Subordi- 
nate Judge it is improbable that Brij 
Nandan should have given an authority 
to his wife to adopt a son as there was no 
reason why he should not have a child by 
her before his death. If the case of the 
plaintiff sthat Brij Nandan died suddenly 
be accepted, then there may be something 
in the view which has been taken by the 
learned Subordinate Judge; but in my 
opinion the plaintiffs have entirely failed 
to establish that Brij Nandan died sud- 
denly. 

1 accept the case of the defendants that 
Brij Nandan had a protracted illness 
lasting for 24 days. If that be so, then 
what are the facts ? first, that Brij 
Nandan married Chandrama Kuer obvi- 
ously with the intention of having a son 
by her, secondly he was seriously ill and 
it may be that he took the view that 
he will not recover. It is not possible 
to say what was in the mind of Brij 
Nandan as he lay ill for 24 days ; but in 
my opinion, there is nothing improbable 
in the story set up by Chandrama Kuer 
that after an illness lasting for 24 days 
Brij Nandan gave authority to adopt a 
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son to him. 

The learned Subordinate J udge thought 
that, as on the evidence of defendants, 
the condition of Brij Nandan had not 
materially changed on that critical day, 
namely, the 21st Baisak it is improbable 
that he could have given her permission 
that day. That is the first line of attack 
adopted by the learned Subordinate 
Judge. The question in my opinion is 
not what view the defendants and their 
witnesses took of the illness of Brij 
Nandan, but what view Brij Nandan him- 
self took of it. As to that there can of 
course be no evidence. 

The learned Subordinate Judge, then 
changing bis line of attack, thought that 
Brij Nandan must have had brain com- 
plications on the 21st Baisak^ and there- 
fore he was not in a proper state of mind 
to give any authority to his wife to adopt 
a son. The foundation for this opinion 
is that there are entries in the book of 
account showing that Kastufi Attar 
were purchased on the 20th and 21st 
Baisak, The learned Subordinate Judge 
says that everybody knows that Kasturi 
and Attar ate given to patient when there 
are brain complications and that accord- 
ingly if the defendants’ account book be 
genuine, Brij Nandan was suffering from 
brain complications on the 21st Baisak, 

In my opinion the reasoning is far too 
speculative to merit any examination. 
It may be that these articles were pur- 
chased for future use, if occasion arose 
for them ; but no conclusion can be 
founded on the sole fact that Kasturi and 
were purchased on the 20th and 
21st Baisak, In my opinion having regard 
to the fact that Brij Nandan had lived 
through at least 18 years of married life 
without having a son the story told by 
the defendants becomes inherently pro- 
bable. I hold that Brij Nandan did give 
authority to Chandrama Kuer to adopt a 
son to him. 

The next question is, did Chandrama 
Kuer adopt a son in pursuance of the 
authority which was given to her ? Now, 
on this point the evidence is all one way 
but the learned Subordinate Judge has 
come to the extraordinary conclusion that 
there was no adoption by the widow. 
Now it may be pointed out that, if in fact 
Chandrama Kuer wanted to set up defen- 
dant No, 2 as her husband’s adopted son, 
there is no reason at all why she should 
not have gone through the ceremony of 
adoption. The question would have 


stood on a different footing had it been 
raised after the death of Chandrama 
Kuer. There is absolutely no reason to 
hold that there was in fact no adoption 
when it was in the power of Chandrama 
to go through the ceremony of adoption. 
The evidence in my opinion is conclusive 
on the point. 

It appears that before the adoption, 
Chandrama Kuer took the precaution for 
asking for police help as she thought that 
the plaintiffs might create disturbances. 
Exhibit A is a personal diary of Sub- 
Inspector B. K. Roy and his report shows 
that he “ left the police station for Bur- 
diha with constables Suleman and 
Sukhdeo Missir to see that no breach of 
the peace takes place at the time of adop- 
tion of a son to Chandrama as ordered by 
the Magistrate.” 

The Sub-Inspector has given evidence 
in the case and he says that he did go to 
Burdiha in order to preserve peace. The 
learned Vakil for the respondents has 
argued that his evidence is not evidence 
of adoption for he does not say that he 
was present at the ceremony of adoption. 
This is true but the evidence of the' Sub- 
Inspector proves that Chandrama Kuer 
had made preparations for the adoption. 
In my opinion, it is impossible to say that 
no adoption in fact took place if Chan- 
drama Kuer had in fact asked for police 
and was prepared to go through the cere- 
mony of adoption, With what object, it 
may be asked, would Chandrama Kuer 
not go through that ceremony if it was 
her desire to do so ? 

There is no evidence on the other side 
worth considering. They were admitted- 
ly not present at the adoption and their 
evidence cannot possibly establish any- 
thing. In my opinion there is abundant 
evidence to establish that defendant 
No. 2 was in fact adopted by defendant 
No. 1 on the 17th May, 1916. 

I would allow this appeal, set aside the 
judgment and decree passed by the learn- 
ed Subordinate Judge and dismiss the 
plaintiffs* suit with costs in this Court 
and in the Court below, 

Adami> J- J— I agree. Appeal allowed. 
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Dawson Miller, C. J. Das and 
Adami, JJ. 

Jugeshwer Misra and others — Decree- 
holders- Appellants V. 

Nath Koeri — Judgment-debtor- Respon- 
dent. 
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Mis. Appeal No. 97 and 3 of 1921, 
decided on 16th January, 1922, from an 
order of District Judge, Muzaffarpur. 

Bengal Tenancy Act—Non'transferaUe 
oooupancif holding^Sale of the holding in exe- 
cution of the moneydecree against the holder is 
valid. 

A decree-holder, not being the landlord of the 
holding, can, against the will of the judgment- 
debtor and without the express consent of the 
landlord of which there is no evidence, cause a 
portion of the judgment-debtor’s occupancy hold* 
ing to be sold in execution of a money-decree. 
Further a landlord who has obtained against his 
tenant a money-decree can, in execution thereof 
sell the non-transferable occupancy holding 
without the tenant’s consent. 

[P. 115, C. 2; P.117, C. 2.] 

Kulvant Sahey and B hag wan Prasad — 
for Appellant. 

Nisru Narain Sinha — for Respondent. 

DaSfJ*: — The question raised in this 
appeal is a very important one. It has 
been consistently held in this Court that 
except under certain circumstances non- 
transferable occupancy holdings cannot be 
sold. The decisions of our Court are 
admittedly based on the decision of the 
Full Bench of the Calcutta High Court 
in what is known as Dayamayi^s case (1). 
The Special Bench of the Calcutta High 
Court in the case of Chandra Benode 
Kunduv,Sk, Ala Bux {Z) has consider- 
ably modified the first rule laid down in 
Dayamoyee's case (1). 

It in effect says that the tenant cannot 
object to a sale if the landlord consents to 
it. In the case before us it is the land- 
lords who have brought the occupancy 
holding to sale and the question is 
whether the tenants can object to the sale 
of the occupancy holding. On the deci- 
sions of the Patna High Court, based as 
they are on Dayamoyee^s case (1) the 
tenants can object, but on the decisions 
of the Special Bench of the Calcutta 
High Court in case (2) the tenants cannot 

object.” 

• 

We are at present unable to say that 
the decision in Dayamoyee^s case (1) is 
erroneous, but we consider the point as 
of very great importance as cases 


of this nature are always comiAg before 
us. We think that the question ought 
to be decided by the Full Bench of this 
Court. 

Place the matter before the learned 
Chief Justice for his orders. 

Dawson Miller, C* J.:— These two 
appeals were referred to the Full Bench 
for final determination and were ordered 
to be heard together. The questions for 
determination are similar though not 
precisely the same in each case. 

Miscellaneous Appeal No. 97 of 1921 
arises out of an order of the District 
Judge of Muzaffarpur affirming an order 
of the Munsif passed in execution 
proceedings and allowing the judgment- 
debtor*s objection to the sale of a portion 
of his non transferable occupancy holding 
in execution of a money- decree passed in 
favour of the appellant who is not his 
landlord. 

The Munsif and the District Judge 
who considered that the case was 
governed by the decision of this Court 
in Macpherson v. Debt Bhusan Lai (3) 
allowed the objection and dismissed the 
execution proceeding. 

On appeal a Division Bench of this 
Court referred the case to the Full Bench 
for determination and ordered it to be 
heard together with Miscellaneous Appeal 
No. 3 of 1921 which had previously been 
referred. 

The point which arises for determina- 
tion in Miscellaneous Appeal No. 97 of 
1921 is whether the decree- holder, not 
being the landlord of the holding, can, 
against the will of the judgment- debtor 
and without the express consent of the 
landlord of which there is no evidence, 
cause a portion of the judgment- debtor’s 
occupancy holding to be sold in execution 
of a money-decree, there being no local 
custom of transferability. 

The case Macpherson case (3) does 
not directly determine the question arising 
in this appeal. The question there was 
between landlord and tenant, the land- 
lord seeking to execute the money .decree 
against his tenant’s holding and not 
against a portion only. The precise 
point, however, arose and was decided 
against the decree-holder in the earlier 


(]) (19H) 42 Cal. 172=18 C. W. N. 971 = 
27 1.C. 61«20 C.L.J. 52 (F, B,). 

(2) AJ.R. 1921 Cal. 15*48 Cal. 184 (S,B.) 


(3) (1917) 2 P,L. J. 530*421. C. 34 



ca^ Qf Sadavi Kunwari v, Palaknath 
i?<»f (4). 

So far as I am aware it has never been 
directly decided that an occupancy holder 
cannot transfer an interest in a part of 
his holding to another even without his 
landlord’s consent, provided he does not 
abandon or relinquish the whole hold- 
ing. Such a transaction does not create 
a new tenancy between the purchaser and 
the landlord without recognition, but it is 
binding between the tenant and the pur- 
chaser ; and the latter has a subsisting 
right notwithstanding the absence of re- 
cognition by the landlord. It may be a 
precarious right dependent largely on the 
good will of the tenant but the transaction 
affords no ground for ejectment under 
Section 25 of the Bengal Tenancy Act. 

Moreover the case of Dayamayi v. 
Ananda Mohan Roy Chaudhiivy (1) upon 
which the respondent relies lays down in 
clear terms that the transfer of the whole 
or a part of the holding is operative 
against the tenant where it is made volun- 
tarily and that where the transfer is of a 
part only of the holding the landlord 
though he has not consented is not ordi- 
narily entitled to recover possession of 
the holding unless there has been (a) an 
abandonment within the meaning of Sec- 
tion 87 of the Bengal Tenancy Act, or 

(b) a relinquishment of the holding, or 

(c) a repudiation of tenancy. 

The question, therefore, arises whether 
the tenant can be made to do involun- 
tarily at the instance of creditor that 
which he can do voluntarily. In Agarjan 
Bihi V. Panaula (5), which was also relied 
on by the respondent the power of volun- 
tary transfer was said to be the measure 
of the power of involuntary alienation. 
Exactly the same view had been express- 
ed some 30 years earlier in Dwavhi Nath 
Missew. Harfish Chandra [6) ^ where it 
was laid down that there was no ground 
for distinguishing a voluntary sale from 
a sale in execution. 

In Agarjan BihVs case (5), it was, 
however, held that the purchaser of a 
portion of non-transferable raiyaii joU 
could not obtain joint possession without 
the landlord’s consent and that the tenants 

(1916) 1 P. L. J. 257*33 I. C, 937=3 p7 

L. W. 104. 

(5) (1910) 37 Cal. 687=14 C. W N 779*; 

61. C. 452= 12 C. L 1.169. * 

(6) (1879) 4 Cal. 915. 


other than the vendor in possession of a 
portion of the jotc could question th© 
validity of the transfer. The interest of 
the co sharers of the jote were involved 
in that case which should not be lost sight 
of. Assuming, however, that Diyamayee^s 
case (1) is good law, in so far as it denies 
the landlord’s right to question a volun- 
tary transfer of a portion of the holding, 
except under special circumstances not 
arising here, it is difficult to see why that 
which the tenant can alienate at his will 
cannot be the subject of a sale in execu- 
tion of a decree against him. 

But Dayamayec's case (1) further laid 
down with regard to involuntary transfers 
of the whole or a part of the holding that 
they are valid as against the raiyat only 
where the raiyat with knowledge fails or 
omits to have* the sale set aside. In so 
deciding the Full Bench was merely apply- 
ing to sales of a whole or a part of the 
holding the principle, embodied in Bhiram 
All Shaikh Shaikdar v. Go pi .Kanth Sha* 
ha (7) which was to the effect that an 
occupancy holding was net saleable at 
the instance of the occupancy raiyat or 
of any creditor of his other than his land- 
lord seeking to obtain satisfaction of his 
decree for arrears of rent. Bhiram Ali*s 
case (7) was decided in 1897 and for the 
first time laid down the proposition there 
broadly seated. 

It excluded the case of a landlord 
seeking to sell in execution of a money 
decree, but up to that time there had been 
no decision to the effect that the holding 
could not be transferred in execution 
where the landlord was a consenting 
party. Indeed from 1834, when the 
Sudder Dewanny Adaulat in the case of 
Neel Kanth Roy v. Kasheenath Ghose (8) 
issued Construction No. 890 up to 1897 
the power of transfer with the landlord’s 
consent appears not to have been ques- 
tioned. Bhiram AlVs (7) was generally, 
though not consistently, followed by the 
Calcutta High Court until 1920, when the 
whole question of the transferability of 
occupancy holdings was elaborately dis- 
cussed and the authorities from the earli- 
est times as well as the statutes relating 
to the subject were considered by 
the Special Bench of the Calcutta Higk 


(7) (1897) 24 Cal. 355=1 C. W. N. 396. 

(8) (1834) Sudder [Dewanny 268. 
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Court in Chandfa Benode Knndti v. Ala 

Bux ( 2 ). 

The view presented on behalf of the 
tenant in that case was that the right of 
occupancy was a personal right or privi- 
lege and not an interest in land capable 
•of transfer, and that the only incidents 
attaching to the right were those con- 
ferred by the Rent Acts of 1869 and the 
Bengal Tenancy Act of 1885 as subse- 
quently amended. It was sought to ex- 
plain the cases where a voluntary transfer 
of the whole or a part of the holding had 
been upheld as against the tenant, of 
which many instances might be cited, as 
founded on the doctrine of estoppel or the 
rule that transferor cannot derogate from 
the grant and it was argued that involun- 
tary transfers might be explained on the 
ground of waiver. 

It is difficult, however, to see how these 
doctrines could apply so as to validate a 
transfer in a case where, ex hypothesis 
there was nothing that could be transfer- 
red. The Special Bench consisting of the 
Acting Chief Justice and six other Judges 
unanimously decided that the case of 
Bhiram AH Shaik Shaihdav v. Gopi Kanth 
Shaha (7) was wrongly decided and over- 
ruled that and subsequent decisions based 
upon it; It further decided that the pro- 
position laid down in Dayamayi v. Ananda 
Mohan Chaudhury (1), which related to 
the transfer of occupancy holding apart 
from local usag^, required modification 
and that the first proposition there laid 
down should be stated thus : 

“ The transfer of the whole or a part 
is operative as against the rdiyat^ Whether 
it is made voluntarily or involutitarily,” 

This decision by establishing the 
validity as against the raiyat of all cases 
of transfer of a whole or a pirt of the 
holding recognised the test formulated 
by Jackson, J., in Dwarka Nath Misiev 
V. Hurrisk Chundev (6) in 187^ that the 
measure of the liability to involuntary 
alieiiatioh is the j^ower of voluntary 
^li^natidn and removed all difficulty 
Which riitght arise in the application of 
feifection 60 o^ the Ciyil Procedure Code, 
Which renders sdleable in execution, all 
propdtty of the judgment-debtor over 
Which hi has d disposing ^dwer. It 
fiitthisr dfecidted that the right of an dccU- 
pahcy hold# aii iiiterest in land ind hot 
merely a p#sonai right. 


We have been asked by the learhed 
Vakil for the respondent to disseht frdln 
the views expressed by the Special 
Bench in Chandra Benode Kukdn's case (2) 
and the arguments addressed to us have 
been along the same lines as those there 
advanced. In my opinion that case 
correctly expresses the law and the con- 
trary view expressed by this Court in 
Sadavi Kunwari v. Palahnath Rat (4), 
which followed that part of Dayamayi^s 
case (1), which was dissented from by the 
Special Bench, should no longer be 
followed. I would answer the point df| 
law above formulated in the affirmative. 
The appeal is accordingly decreed and 
the application for execution allowed with 
costs in all Courts including the costs of 
this reference. 

Miscellaneous Appeal No, 3 of 1921. 

This appeal raises nearly the same 
question but the facts are somewhat 
different. In this case the landlord is the 
decree-holder and his tenant is the judg- 
ment-debtor. The decree is a nioney- 
decree. The landlord sought to execute 
his decree by attachment and sale of his 
tenant’s occupancy holding. It must be 
conceded in such a case that the landlord 
consents to the transfer. The Munsif 
and the District Judge dismissed the 
application for execution being bound by 
the decision of this Court in Maepherson 
V. Debi Bhusan Lai (3). 

In view of the recent decision of the 
Special Bench of the Calctitta High 
Court in Chandra Benode Kundu v. Ala 
Bux (2), the case was referred oh appeal 
to this Court for decision by a Full Behch. 
The question for determination is Whether 
a landlord who has sued his teriattt and 
bbtained against him a money- dectee, 
chn in execution thereof sell the non- 
transferable occupancy holding of his 
tenant without the latter’s consent. 

This question is precisely that which 
arose for determination in ChaHdrd 
node Kmduds case (2) and with whibh I 
hdve already expressed my cdiicutrbnce 
in the above judgment. I would, there-! 
fore, aiiswer the quesfibh in thb atfirtha-' 
tive and hold that Maepherson v. Debi 
Busan Lai's case (3) was wrongly decided. 
Thb appeal should b e deefhed aiid the 
Application for exechtioh allbwedl with 
host in dll the lowet tourts incliiding 
iM cofetS of the Appedl to the BtJgh 
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Court, but not of this reference in which 
the parties did not appear. 

Das, J* I agree. 

Adamii J :— I agree. 

Appeals allowed, 

A* I. R* 1922 Patna 118. 

COUTTS AND MaCPHERSON, JJ, 

Bfij Behari Lai — Plaintiff- Appellant 

V. 

Chairman^ Daltonganj Municipality — 
Defendant Respondent. 

S. A. No. 897 of 1920, decided on 2nd 
August, 1921, from the appellate decree of 
the Dist. J., Daulatganj. 

Bengal Municipal Act, Ss. 237 and 241 — Buil- 
ding of a Chhapari is an erection requiring 
sanction — Suh-sunction with reservation in 
the absence of rules under S. 241 is ultra vires. 

The building of the verandah is an erection 
or re-erection within the meaning of Section 237 
of the Bengal Municipal Act, and, therefore, 
sanction is necessary But unless rules are made 
under Section 241, the Municipality must either 
grant or refuse sanction without reservation 
where no such ru es are framed, a sanctionwith 
reservation is ultra vires and can be disregard- 
ed. ^ [P. 118, C. 2; P 119. Cs. land 2.] 

Kailas pathy aid Shiveshwar Dayal — 
for Appellant. 

Kulvant Sahay — for Respondent. 

Coutts, J‘* — This was a suit for decla- 
ration that the plaintiff had a right to 
build a verandah on his house in the 
Daltongunj Municipality and for a per- 
manent injunction restraining the Munici- 
pality from demolishing it or any part 
of it 

It appears that the plaintiff had an old 
house which he pulled down and in the 
year 1910 he obtained sanction to build a 
two-storeyed house in its place. In 1918 he 
applied for sanction to build the veraniah 
in question in this suit and sanction was 
given with the reservation that it was not 
to extend towards the road beyond a cer- 
tain line marked AA in the map. The 
plaintiff disregarded the reservation and 
built the verandah. The Municipality then 
ordered him to demolish it and it is on 
account of this order that the present suit 
has been brought The suit was dismissed 
by the Munsif and on appeal to the Dis- 
trict Judge that decision was upheld. The 
plaintiff appeals to this Court on two 
grounds : — 

0) that the building of the verandah is 
not an erection or re erection within the 
meaning of Section 237 of the Bengal 
Municipal Act, and, therefore, no sanction 


is necessary, and 

(2) that the reservation in the sanction 
is ultra vires and the plaintiff is entitled 
to disregard it. 

So far as the first point is concerned 
there is no difficulty. The verandah^ it is 
true, was erected on the site of an old 
verandah but that the old verandah had 
disappeared even before 1910. We have 
been referred to Chairman of Gaya Municu 
pality V. Sham Lai Gupta (1) but the cir- 
cumstances of that case were entirely 
different to those of the present case 
which clearly comes within the provisions 
of Section 237. This contention, therefore, 
fails. 

The second point, however, is a more 
difficult one and on this, I am of opinion 
that the appellant must succeed. Section 
237 enacts that the Commissioners 

“ may sanction the said building either 
absolutely or subject to any directions 
which the Commissioners may deem fit 
to issue in accordance with the rules, if 
any, made under Section 241.^* 

In the Daltongunj Municipality no- 
rules have been framed under Section 241 
and the contention is that this being so, 
the Commissioners must either refuse or 
grant sanction absolutely and without 
reservation. There can, I think, be little 
doubt that this is so. It is urged on be- 
half of the respondent Municipality that 
if the Commissioners can sanction abso- 
lutely they can certainly sanction subject 
to reservation. This at first sight seems 
plausible, but if it were the correct view, 
the words “ to issue in accordance with 
the rules, if any, made under Section 
24r’ would be superfluous. 

It is further urged that the words ** if 
any*’ mean that if no rules are made 
under Section 241 the Commissioners 
may make any reservation they like. I am 
unable to accept this interpretation be- 
cause if it were correct there would be 
no object in the Commissioners making 
rules under Section 241 and thus fettering 
their discretion. The question is by no 
means free from doubt, but in my 6pinion 
the correct interpretation of the law is 
that unless rules are made under Section 
241 the Municipality must either grant or 
refuse sanction without reservation. 

Lastly it is contended on behalf of the 
respondents that the plaintiff having 

~Tl) (19)7) 3 P. L. J. 33=2 P. L. W. 190» 
141 1.C. 713= (1917) P.H.C.C. (Sup.) 338. 
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accepted the sanction subject to the re- 
servation, he is not entitled now to say 
that the reservation is ultra vires. This 
cannot be so, because if the restriction is 
ultra vires he is not bound by it and is 
entitled to disregard it ; so that the whole 
question depends upon whether the 
restriction is ultra vires or not. In the 
present case, in the absence of rules made 
nnder Section 241, I am of opinion that 
it was ultra vires. 

For this reason, therefore, I would set 
aside the decrees of the lower Courts and 
I would decree the suit with costs. The 
plaintiff-appellant will have a declaration 
that he is entitled lo erect buildings in 
accordance with his notice under Section 
237.(1) and the defendant will be restrain- 
ed by injunction from demolishing such 
buildings on the plea that they have been 
or are being constructed in contravention 
of a legal order of the Commissioners 
passed under Section 237 (1). 

Macpher8on> J.:— I agree. The ap- 
pellant fails on the first point because in 
building the verandah and rooms he 
certainly erected or re-erected house 
within the meaning of the enactment. 
But his second contention succeeds. The 
appellant duly gave notice to the 
Commissioners under Section 237 (1), 
the Commissioners accorded sanction to 
the erection, not absolutely but subject to 
“ written directions ” ; the only clog on a 
sanction which is contemplated by that 
section, consists of “ written directions ” 
issued “ in accordance with the rules if 
any made under Section 241 ; the exist- 
ence of rules under Section 211 regulating 
** the erection or re-erection of house, 
not being huts is, therefore, a condition 
precedent to the issue of “ written direc- 
tions ’’ under Section 237 (1) ; no such 
rules having been made by the Commis- 
sioners of the Daltongunj Municipality, 
the order of the Commissioners upon the 
appellant’s notice was not a “legal 
order ” within the meaning of that 
expression in Section 238 (i) since, hav- 
ing failed to utilize the enabling Section 
241, they could only either refuse or 
sanction absolutely. As he had not 
contravened “a legal order ’* no action 
could be taken by the Commissioners 
against the appellant under Section 
238 (IJ. 

The provision applicable is Section 238 
(2) and the Commissioners having 


neglected or omitted within .six weeks 
after the receipt of appellant’s valid 
notice under Section 237 (1) to make and 
deliver to appellant any legal order, that 
is, an order of refusal or of absolute 
sanction in respect of his notice, they 
are deemed to have sanctioned the 
proposed “ house ” absolutely. On the| 
above finding Section 242 (A) also has no 
application at all. The Commissioners 
have, therefore, no right to interfere with 
the erection of the verandah and rooms, 
so long as it is in accordance with the 
plaintiff-appellant’s notice under Section 
237 (1). Appeal allowed, 

A I. R. 1922 Patna 119. 

Dawson Miller, C, J. and Coutts, J. 

Kamla Prasad Chaudhuri — Plaintiff - 
Applicant v, 

Kunj Behari Mander~Defenda,nt-Oppo^ 
site Party. 

Civil Rev. No. 2 of 1920, decided on 
22nd March, 1920. 

Civil P, C. (Act V of 1908), 0. 47, R, /— 
Review— Omission to raise a point of law is 
not an error apparent on face of the record 
and cannot afford sufficient reason for 
review. 

A mere omission to raise a point of law, which, 
had it been raised, might and probably would, 
have brought about a different result, is not 
necessarily “ a mistake or error apparent on the 
face of the record ” for which a review can be 
claimed. Although it is difficult and perhaps 
undesirable to attempt to define precisely the 
meaning of the words “ any other sufficient rea- 
son" in Order 47, Rule 1 , yet from the earlier part 
of the clause it is clear that a point which might 
have been but which is not discovered at the trial 
by the exercise of due diligence, is not intended 
by the section to afford any sufficient reason for 
review 20C,W.N. 1099, distinguished. 13 Cal. 62, 
followed. [P* 120, C. 2.] 

C. C. Das and S. N.Bose — for Appli. 
cant. 

Dawson Miller» C. J* • — This is an 
application by the plaintiff for a review 
of a decision of this Bench, dated the 2nd 
February, 1920. The decision, which it 
is sought to review, decided that a trans- 
fer of an occupancy holding, which was 
only transferable with the consent of 
the landlord, was liable to be set aside 
at the instance of the landlord to the 
extent of his proprietary share. It appears 
from the facts of the case that the holding 
was mortgaged to the 12 annas proprie- 
tors of the mauza, and was sold after a 
mortgage-decree had been obtained by 
them against the occupancy holder, not 
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in pursuance of that decree, but privately 
to the plaintiff in the suit, who was the 
holder of the other four annas proprietary 
share in the mauza. 

It is contended before us in support of 
this application that the sale of the hold- 
ing was really a sale in order to pay off 
the mortgage- debt due by the occupancy 
holder to his mortgagees, and that the 
money was used for that very purpose, 
and that therefore any objection by the 
landlords who were the mortgagees to 
the sale of the property in these circum- 
stances would be a clog upon the equity 
of redemption. No authority has been 
quoted to us in support of the proposition 
that in the case of a mortgage to the 
landlords of a raiyati holding, where the 
holding is not transferable without the 
consent of the landlords, they are bound 
to permit the mortgagor to transfer the 
holding to anybody whom he may choose 
in order to put himself in funds to pay 
off the mortgage ; but even assuming 
that this was a point of law which would 
probably be decided in favour of the 
present applicant, we have to consider in 
this case whether he has in fact disclosed 
any reason for allowing the present peti- 
tion for review. 

The facts of the case were known from 
the very start. The case itself is a very 
old one. It was instituted in 1911. It 
was remanded by the High Court at 
Calcutta for decision upon certain ques- 
tions relating to the transferability of the 
holding and whether the defendants were 
estopped from questioning the plaintiffs’ 
title. That was some years ago, at all 
event before the year 1916, and the case 
came up after remand to this Court on 
appeal ; and throughout that period it has 
never been suggested by anybody that 
the refusal of the defendants, the 12 
annas proprietors, to assent to the trans- 
fer of the property was a clog upon the 
equity of redemption. After all these 
years, when much money has been spent 
upon the litigation and after a decision 
has been given by this Court, we are 
asked to allow the plaintiff an opportu- 
nity of reviewing that judgment in order 
that he may put forward and argue this 
pAnt of law. 

In support of his application he has re- 
ferred to the case of NuH Midh V. Amhicd 
SUngh (1). That case appears to me to 
have gbne Very far. No special reason is 

(1) (1916 44 Cal. 47*20 C. W. N. 1099^ 
34I.C. 869*24 C. L. J. 140. 


assigned for granting the application for 
review in the judgment of the Chief 
Justice, but in the judgment Of Mr. 
Justice Mooketjee it is laid down lhat> 
where a point of law might have been, 
but was not, raised in the Court below, 
that is good reason for allowing a review; 
and he goes further and says that in such 
a case “ the alleged error, if it be an 
error, is apparent on the face of the 
record.” 

It may be that cases such as that ought 
in certain circumstances to be reviewed, 
but I cannot accept it as a rule of univer- 
sal application, nor do I think that it 
necessarily follows, that in such cases it 
is an error apparent on the face of the 
record. It may be that in certain cases 
an application for review on the grounds 
which 1 have just referred to may be 
justified by the words in Order 47, Rule 1, 
which provide that a review may be 
granted “ for any other sufficient reason.” 
But I am not satisfied that the mere 
Oitiission to raise a point of law, which, 
had it been raised might and probably 
would have brought about a different 
result, is necessarily a “ mistake or error 
apparent on the face of the record” for 
which a review can be claimed. 

There have been other decisions, one 
of which is of the Bombay High Court, 
in which a review was allowed also on 
the ground that an important question of 
law had not been raised in the case and 
it was a matter which affected the general 
commercial community of Bombay. In 
such a case it may well be that there were 
“other sufficient reasons” for allowing a 
review within the meaning of Order 47, 
Rule 1. But in the case of Gopdl Chandra 
Lahiri v. Solomon (2) the Chief Justice, 
Sir Richard Garth, decided that although 
it is difficult and perhaps undesirable to 
attempt to define precisely the meaning 
of the words “ any other sufficient reason 
in Section 623 of the Civil Procedure 
Code of 1882 (which corresponds now to 
Order XL VI I, Rule 1), yet ftom the 
earlier part of the clause it iS clear that a 
point which might have been, but which 
was not discovered at the trial by the 
exercise of due diligence, was not intend^ 
ed by the section to afford any sufficient 
reason for review. 

It is obvious in this case that, if 
there is any real substance in the point 
Which has now been tirged before lis 


(2; (1886) 13 Ca]« 62. 
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that point might easily have been discover 
ed ahd indeed ought to have been disco- 
vered by due diligence during the long 
and protracted course of this case ; but 
nobody up to the present moment has 
ever considered the question or argued 
the point in any of the Courts before 
Which the case has come ; and it certainly 
does not appear to us that the matter is 
one of such general importance to the 
agricultural community of this province 
that we ought on that ground to admit the 
present application. 

In my opinion, although there are cases 
where an application of this sort ought 
to be allowed, I do not think that the 
mere fact that a point of law which might 
have been raised was not raised in the 
case is necessarily in itself sufficient to 
entitle the applicant to have his case re- 
viewed, and it would be a dangerous pre- 
cedent if we were to lay down a general 
rule that in all such cases a review ought 
to be granted. There are no other special 
reasons that I can see in the present case 
which would entitle the applicant to have 
the case now re-opened. It does not 
affect the interests of anybody else except 
those immediately concerned. The ques- 
tion is not one which is, likely to crop 
up very frequently in the future and if it 
does then the matter can be decided. 

In the present case it seems to me that 
no satisfactory reason has been made out 
for granting this application and it must 
be refused. 

CouUs, J. I agree. 

Application refused^ 
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Roe and Jwala Prasad, JJ. 

Ramghulam Singh and others — Plairitiffs- 
Petitioners 

v. 

Sheodeonarain Singh — Defendant-Oppo- 
site- Party. 

Civ. Rev. Nos. 226 to 229 of 1918, 
decided on 14th March, 1919, against 
dn order of SiibJ., Muzaffetpur dated 
19th August, 1918. 

Civil P*C. (Act V of msj. O. IX, R. iS^Ap 
pUcation under^diimiesed fordefault — Petition 
M6 iet aiide does not He^ttoron it he tremted 


as a rivieUf appUcaiion^Nor doe$ S. 153 of 
the code apply-^Civil P. C., 0. 17. P. h S. 153. 

No appiicAtion under Order IX will lie against 
an order under Order IX. 4 P* L. J. 135 (F. B.) 
followed. 

Order XLVII does no* apply in a cai^e. where 
the order passed under Order IX was made by an 
officer other than the officer who made the origi- 
nal order under Order IX, Section 153 also can- 
not apply to the matter, as the dismissal order 
was not an error or defect in the proceedings, 
and it may have been an erroneous order as made 
on the merits. The onljr rtoedy open to the 
aggrieved minors is to appeal against the original 
order made under Order IX. [P. 121, C 2.] 

Lachmi Narain Singh — for Petitioners. 

Khurshcd Hussain — for Opposite- Party. 

Judgment • — The facts of this case are 
that a suit was decreed on contest against 
certain defendants and ex parte against 
certain other defendants, who, it 
appears, were minors. The minors 
applied to have the ex parte decree 
made against them set aside. They 
made default in appearance and their 
application under Order IX was rejected. 

Thereupon they made a further appli- 
cation under Order IX, asking that the 
dismissal of their former application 
under Order IX for default should be set 
aside. The lower Court has made that 
order after going into the merits of the 
case. In appeal it is contended that the 
order Was made without jurisdiction inas- 
much^as Order IX has no application to 
applications under Order IX. 

Having regard to the Full Bench deci- 
sion in the case of Bhubaneswar Prasad 
Singh V. Tilakdhari Lai (1). We must 
hold that in this Court at least no appli- 
cations under Order IX will lie against an 
order made under Order IX, The order 
made by the lower Court is therefore set 
aside. We are asked to regard the Order as 
made under Order XLVII. That we 
cannot do for it was an order made by an 
officer other than the officer who made the 
original order, nor can we say that Section 
153 has any application to the matter. 
The dismissal order was not an error or 
defect in the proceedings, it may have 
been an erroneous order as made on the 
merits. The only remedy open to th^ 
aggrieved minors is to appeal against the 
original order made under Order IX, 

The application is therefore allowed 
With costs and the order restoring the 


(1) 4 P. L. J.155*49 I. C. 619 * (1919) P4 H. 
C C. 75 (F, 0a 
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original application under O. IX is set 
aside. The original applications will 
stand dismissed for default subject to any 
appeal that may be made against them. 
This order will govern the analogous 
cases. We give a consolidated hearing 
fee of three gold mohurs. The record 
may be sent down as early as possible. 
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Das and Bucknill, JJ. 

Kumar Kalikanand Singh and others — 
Defendants- Appellants. 

V. 

Shiva Nandan Prasad Singh and others — 
Plaintiffs-Respondents. 

A. Nos. 85 and 86 of 1918, decided on 
19th July, 1921, from the appellate decree 
of Sub-J., Monghyr. 

(a) Hindu Law^Joint family — Manager — 
Debt incurred for purchasings property for 
benefit of estate — Lender not acting mala-fide 
— Debt is binding on family. 

The karta of a joint family is entitled to bor- 
row money in order to purchase property under 
certain circumstances. If the lender is shown to 
have Acted mala fide , he cannot ask the Court 
to uphold the charge in his favour against the 
heir, grounded on a necessity which his wrong 
has helped to cause. The lender cannot act merely 
upon the representation made to him by the 
manager but he is bound to make an honest 
enquiry into the necessity of the loan with refer- 
ence to the parties with whom he is dealing, that 
is to say, with reference to the representation 
made to him by the parties with whom he is 
dealing. The necessity for the enquiry, is an 
equitable rule framed for the protection of the 
lender. If the lender does so enquire, and acts 
honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condi- 
tion precedent to the validity of the charge and 
the lender is not bound to see to the application 
of the money. A complete codification of the 
evidence that would, in all cases, establish a case 
of mala tides against the lender is impossible. 
Provided that the transaction is one into which a 
prudent owner would enter, the manager of a 
joint family is entitled to bind the joint family pro- 
perties by a mortgage executed by him. It is 
wholly immaterial whether the minors join in the 
mortgage or not. As a matter of law, they cannot 
join in the transaction ; the transaction binds the 
joint family properties, although there be no 
registration, and consequently no execution on 
behalf of the minors. [P. 126, C. 2; P. 135, C.I, 2; 
P. 186.C2:P 143, C. 1; andP. 144, C 1.] 

(b) Evidence Act, S. 114 — Presumption must 
be against party suppressing accounts. 

Where the creditors of a family prima facie 
established that a purchase by the manager was 
for the benefit of the family but the defendants 
asserted that the property was not yielding a pro- 
per income and that therefore it was an improvi- 
dent transaction. 

Held: it was for the defendants to establish 
their case by production of their account books, 
when they are sought to be suppressed every pre- 


sumption consistent with facts must be made 
against the defendants. [P. 130, C. 1, 2.] 

(c) Evidence — Proof of document can be 
waived by parties but not relevancy. 

The question of relevancy of a document is a 
question of law and can be raised at any stage 
but the question of proof is a question of proce- 
dure and can be waived by the parties. 

[P. 143, C.I,] 

(d) Deed^Construction — All parts must be 
construed harmoniously — Erroneous addition 
to previous correct description will not vitiate 
latter. 

The best construction of deeds and the one most 
satisfactory to the Courts is to make each part 
expound the other, so as to make all parts agree 
and if a doubt arises as to the construction of a 
grant and the doubt can be removed by construing 
the deed adversely to the grantor, this will be 
done. As soon as there is an adequate and suffici- 
ent definition of what is intended to pass by a 
deed, any subsequent erroneous addition will not 
vitiate it. [P. 145, C. 1 ; P. 146, C. 1.] 

(e) Hindu Law — Debt-* Antecedent debt, 
doctrine of, is applicable only when relation- 
ship of father and son exists. 

The doctrine of antecedent debt in Hinduism 
exists only when the relationship of father and 
son exists. [P, 153, C. 1.] 

Manuk f S, N, Sahai^ Hari Bhusan 
Mookerji, Kulwant Sahay, 5. N, Polity 
D. N, Sircar and Baikunth Nath Mitter — 
for Appellants. 

P. K. Sen^ C. C. Das^ A, C, Sen, Syed 
Hyder Imam, Purnendu Narain Sinha, 
Naresh Chandra Sinha and Abani ^ Bhusan 
Mookerji — for Respondents, 

Da8> J* • — The substantial question 
which we have to decide in these appeals 
is, whether the plaintiffs are entitled to 
enforce the mortgage bonds executed in 
their favour on 18-7-1904, and on 
7-11-1912, against the minor sons of the 
executants. The bond of 18-7-1904, 
forms the subject-matter of Suit No. 464 
of 1914 and of Appeal No. 85 of 1918 ; 
the bond of 7-11-1912, forms the sub- 
ject-matter of Suit No. 465 and of Appeal 
No. 86 of 1918. The material facts are as 
follows : — 

Kumar Srinandan Singh, the Malik Ze> 
mindar of extensive properties known as 
Srinagar Raj, died sometime in 1880 
leaving a widow, Jugrama Koer, and 
three minor sons, Nityanand Singh, 
Kamalanand Singh and Kalikanand 
Singh. Nityanand was the son of Srinan- 
dan by a predeceased wife, and Kamala- 
nand and Kalikanand were his sons by 
Jugrama Koer. In 1882, the Court of 
wards took up the management of the es- 
tate on behalf of the minor proprietors and 
continued to be in possession of the estate 
until the year 1891 when Nityanand, hav- 
ing attained his majority, took over the- 
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management from the Court of Wards, 
In the same year, Rani J ugrama Koer, 
as the next friend of her minor sons 
Kamalanand and Kalikanand, instituted 
a partition suit against Nityanand, and, 
on the 30th June, 1892, a final partition 
decree was by consent passed awarding 
one third of the estate to Nityaiiand and, 
two-thirds of the estate to Kamalanand 
nnd Kalikanand jointly. 

It is important to remember that this 
decree did not effect a division of the pro- 
perties by metes and bounds, but that it 
provided for separate collection of the 
rents, issues and profits according to the 
shares of the parties which were defined 
and acknowledged in the decree. It is 
also important to remember that the 
Banaily Raj and the Srinagar Raj (origi- 
nally consittuting one Raj) are tenants- 
in-common in most of the properties 
which formed the subject-matter of the 
partition suit, and that the share allotted 
to Nityanand was 2 annas 4 pies in the 
properties constituting the Srinagar and 
Banaily Raj. 

On the 14th June, 1894, Nityanand 
borrowed Rs. 2,00,000 from the plaintiffs 
on the security of his the 2 annas 8 pies^ in 
Tuppa Jaraalpur, Nawhatta, and in 
twenty-two other items of properties, and 
executed a mortgage bond in favour of 
the plaintiffs agreeing to pay interest on 
the money advanced at the rate of per 
cent, per annum. On the 6th March, 1899, 
he borrowed a sum of Rs. 3,50,000 from 
the Banaily Raj, on the security of the 
entire share allotted to him on partition 
and executed a mortgage bond in favour 
of the Banaily Raj, agreeing to pay 
interest at the rate of seven per cent, per 
annum with half yearly rests. 

In 1901, the Banaily Raj, sued upon 
the security of the 6th March, 1899 and, on 
the 11th March, 190 ^jobtained a mortgage- 
decree against Nityanand. By the 12th 
September, 1903, the claim of the Banaily 
Raj against Nityanand on the foot of the 
mortgage-decree of the 11th March, 1902, 
amounted to Rs. 4,89,679. On that date, 
a very important transaction took place 
which it is necessary to mention at this 
stage, Kamalanand and Kalikanand, 
both of whom were now of age, purchased 
the decree obtained by the Banaily Raj 
against Nityanand for the sum of 
Rs. 4,89,679 and, as a security for the 
payment of the purchase-money as well 


as for an advance of Rs. 11,000 ‘made oa 
that date by the Banaily Raj to Kamala- 
nand, and Kalikanand, they executed a 
mortgage bond in favour of the Banaily 
Raj agreeing to re-pay the sum of 
Rs. 5,00,000 with interest thereon at 6 
per cent, per annum with half-yearly 
rests “ on the expiry of one year from 
the date of the bond,** that is to say, on 
the 12th September, 1904. It appears 
that the sum of Rs, 579 was paid in cash 
by Kamalanand and Kalikanand to the 
Banaily Raj. 

That was the first step taken by 
Kamalanand and Kalikanand to prevent 
the family properties from going into the 
hands of strangers. The next step, 
obviously, was to purchase ifrom Nitya- 
nand such interest as he still had in the 
properties, namely, his equity of redemp- 
tion ; and this they did on the 28th 
October, 1903, for the sum of Rs. 60,000, 
out of which they paid Rs. 6,000 in cash 
to Nityanand and retained the balance in 
their hands agreeing to pay Rs. 300 per 
month to him during his natural life. 

By the purchase of the 28th October, 
1903, Kamalanand and Kalikanand made 
themselves liable to discharge the debt 
due by Nityanand to the plaintiffs on the 
mortgage of the 14th June, 1894. On 18th 
July, 1904, the position was as follows : — 

The plaintiffs claim on the foot of the 
mortgage of the l8ih J uly, 1904, amounted 
to Rs. 4,33,135. Banaily’s claim on the 
foot of the mortgage of the 12th Septem- 
ber, T 03, amounted to Rs. 5,25, T5. On 
that date, Kamalanand and Kalikanand 
took a loan of Rs. 3,09,000 from the 
plaintiffs and discharged the mortgage of 
the 12th September, 1903, in favour of 
Banaily Raj by the payment of 
Rs. 3,00,000 and by the execution of a 
fresh mortgage in its favour for the 
balance still due to it, that is to say, for 
Rs. 2,25,000, Rs. 815 apparently having 
been paid by them out of their own 
funds. They also discharged the mort- 
gage of the 14th June, 1894, executed by 
Nityanand in favour of the plaintiffs by 
executing a fresh mortgage in favour of 
the plaintiffs binding themselves in the 
sum of Rs. 7,33,135 which included the 
sum of Rs. 3,00,000 advanced to them by 
the plaintiff on that date. 

On the 18th July, 1904,, 
therefore, two important transac. 
tions took place ; first, in con* 
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sideratidh, of the sum of Rs. 4,33,135 on 
that datfe due and owing to the plaintiffs 
by Nityanand, whose equity of redemp- 
tion had meanwhile vested in Kamala- 
nand and Kalikanand, and in considera- 
tion of a present advance of Rs. 3,00,000 
made by the plaintiffs to Kamalanand 
and Kalikanand, the latter executed a 
mortgage bond in favour of the former 
agreeing to pay interest on the sum 
due at the rate of 6 per cent, per annum 
with half-yearly rests ; secondly, in con- 
sideration of the sum of Rs. 2,25,030, 
which still remained due and owing by 
Kamalanand and Kalikanand to the 
Banaily Raj, the former, in substitution 
of the security of the 12th September, 
1903, created a fresh security in favour 
of the latter and agreed to pay interest 
at the rate of six per cent, per annum 
with half-yearly rests. The mortgage 
bond executed by Kamalanand and 
Kalikanand on the 18th July, 1904 in 
favour of the plaintiffs is the subject- 
matter of suit No. 464 of 1914 and Appeal 
No. 85 of 1918. 

Kamalanand died on the 14th April, 
1910 leaving three sons, Ganganand, born 
on the 24th September, 1893, Ainbika- 
nand, since deceased, and Achtitanand, 
born on the 31st Mdrch, 1907. He did 
not in his life-time take any steps to 
discharge the debt due to the Banaily Raj 
on the security of the 18th July, 1904, 
On the 7th November, 1912, the total 
suni due to the Banaily Raj was 
Rs. 3,34,000. 

On that date, Kalikanand for self and 
as guardian of his minor sorts and 
nephews borrowed another sum of 
Rs. 3,00,000 trom the plaintiffs and dis- 
charged the debt due to the Banaily Raj. 
It appears that they paid out of their owU 
funds Rs. 3-^^,000 to the Banaily Raj. The 
mortgage which they executed in favour 
3 f the plaintiffs on the 7th November, 
1912 is the subject-matter of Suit Nfo. 465 
3 f 1914 and Appeal No 86 of 1918. 

The only serious defeiice put forward 
to the claim of the plaintiffs was by the 
minor sons of Kunalanand and Kalika- 
nand who contended that the joint 
family properties could not be affected 
by the transactions of 18th July, 19l04, 
and the 7th November, 1912, The defence 
One which is familiar to the Cdlitts 
of in this country, riamely, that 
there wae no justifying necessity for the 


loan, and, as it conferred rx6 benefit bh 
the joint family, the properties belong- 
ing to the joint family are not answerable 
for the claim of the plaintiffs. There 
were certain other points raised in the 
written statement of the defendants 
which it will be our duty to consider; 
but the substantial question raised is one 
of fact, namely, were the debts incurred 
for a justifying family necessity or in 
order to confer a benefit on the joint 
family ? 

The learned Subordinate Judge dealt 
with the question in a judgment of great 
ability and fairness. He thought that the 
question of legal necessity or benefit did 
not really arise, as the securities sued 
upon were given in order to enable 
Kamalanand and Kalikanand to discharge 
obligations not only antecedently incurred 
but incurred distinct and separate, ot in 
other words, apart from the security sued 
upon. Dealing then with the question 
of fact, he came to the conclusion that, 
though there was no legal necessity for 
the loans, still the securities were enforce- 
able against the joint family as the debts 
were incurred for the benefit of the joiht 
family. 

According to the view of the learned 
Subordinate Judge, it was a distinct 
advantage to the joint family to retain 
Nityanand's one- third share in the family 
and as that share was worth more thntt 
sixteen lakhs of rupees, and as Kalika- 
liand and Kamalanand paid Rs. 9,67,000 
for it, the transaction was intrinsically 
beneficial to the family. 

Examining the case from another 
standpoint, the standpoint of the actual 
profit made by the joint family from the 
transaction, the learned Subordiiiate 
Judge found that though the joint family 
had to pay Rs. 60,000 a year as interest 
on the debts iticurred by KamaiaUand 
and Kalikanand, Nityanagd’S share tvas 
worth at least Rs. 95,0du a year. As 
there may be some doilbt aS to the actuall 
fihding of the learned Subordinate^ judge 
on this point, it is as wfeil to etpUih that, 
accorditig to the learned Subordihate 
Judge, Nityanand derived a ptbfit of dt 
feaSt Rs. 80,000 a yedr ftbrn hi§ shdr^ Of 
the properties after rrieetihg the GbvetiU- 
rheiit demahas, tent payable to superior 
landlord and establi^hrueht charged, bt 
'V^hich the last iteui cOet Nityahdttd 
Its. 15,000 a year. Ah thete is feviiehoo 
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on the record from the side of the defend- 
f^ts themselves that the joint family 
4id |ipt incur any additional expenditure 
|n respect of establishment charges by 
the purchase of Nityanand’s share beyond 
Rs. 30 per month, the learned Subordi- 
nate Judge thought that that is a matter 
which ought to be taken into considera- 
tion in estimating the benefit that ac- 
crued to the joint family. In the result, the 
learned Subordinate Judge gave the 
plaintiffs mortgage-decrees for the full 
amount claimed by them. 

It was not contended by Mr. Manuk 
in this Court that the full consideration 
was not paid by the plaintiff in respect 
of the securities which the plaintiffs are 
seeking to enforce against the defendants. 
Nor was it contended that the money 
advanced by the plaintiffs did not go in 
full to discharge the prior obligation of 
Kamalanand and Kalikanand. It is not 
the case of the defendants that the money 
advanced by the plaintiffs was paid into 
the hands of Kamalanand and Kalika- 
nand and was wasted and dissipated by 
the latter in immoral and extravagant 
living. 

Indeed, the evidence is conclusive that 
after satisfying their own claims in 
respect of the transaction of the 14th 
June, 1894, the plaintiffs paid the ba- 
lance of the money advanced directly 
into the hands of the Banaily Raj, 
first in reduction of its claim against 
Kamalanand and Kalikanand on the 
mortgage of the 12th September, 1903, 
and then in satisfaction of its entire 
claim against Kamalanand and Kalika- 
nand. 

It was, however, contended by Mr. 
Manuk that justifying necessity there 
was none for the loans, and, as 
for benefit, however beneficial, the trans- 
action might have been to Kamalanand 
and Kalikanand, it has not, in its 
result, benefitted the joint family as a 
whole. 

I propose first to consider whether the 
transaction of the 12th September, 1903, 
was binding on the joint family ; for 
if it was, then the plaintiffs start with 
an initial advantage in their favour for 
it is conceded that as to part of the 
charge in one appeal, and the whole 
of the charge in the other appeal, 
they were created by substitution of 
new securities for old ones. It is 
therefore, of the utmost importance to 


consider the binding character of the 
transaction of the 12th Septeihber, 
1903. 

Mr. Manuk’s argument is, that that 
transaction was an improvident transac- 
tion into which no prudent owner would 
enter. He accordingly argues that the 
charge must fail in its entirety, and the 
plaintiffs* suit dismissed. 

Now, what was the transaction of the 
12th September, 1903? It will be remem- 
bered that by the compromise decree 
passed on the 30th June, 1892 (Exhibit 
60) there was a disruption of the joint 
family consisting of Nityanand on the 
one hand and Kamalanand and Kalika- 
nand on the other. That decree did 
not effect a division of joint family 
properties, but it did provide for the 
separate collection of rents, issues and 
profits by the parties in proportion to 
their shares in the joint family properties. 

Nityanand, in the course of his ma- 
nagement of one-third share, incurred 
heavy liabilities both to the plaintiffs and 
to the Banaily Raj. Banaily Raj ob- 
tained a mortgage-decree against Nitya- 
nand for Rs. 4,57,159 12*6 on the Jlth 
March, T^02. On the 12th September, 
1903 the liability of Nityanand, on the 
foot of the decree obtained by the Banaily 
Raj amounted to Rs. 4,89.67-^-3 9. On 
that date, Kamalanand and Kalikanand, 
in order ultimately to buy up the share 
of Nityanand, purchased the decree ob- 
tained by the Banaily Raj against Nitya- 
nand for the sum of Rs. 4,89,679-3-9, and 
taking a fresh advance of Rs. 10,320-12-3 
executed a mortgage bond in favour of 
the Banaily Raj for Rs, 5,00,00 i, on the 
28th October, 1903, Kamalanand and Kali- 
kanand obtained a transfer to them of 
the equity of redemption that was in Nit- 
yanand in consideration of a sum of 
Rs. 6,000 paid to Nityanand in cash and 
an annuity of Rs. 3 600 a year during the 
term of his natural life which was valued 
at Rs. 54,000. 

Now, in my view, the mortgage of the 
12th September, 1903 (Exhibit 35) and 
the purchase of the 28th October, 1903, 
(Exhibit 52) must be considered as one 
transaction. It is necessary to remember 
that the share of Nityanand purchased by 
Kamalanand and Kalikanand on the 28th 
October, 1903, was subject to charges,, 
first, in favour of the plaintiffs, secondly 
in favour of the Banaily BaJ, and, lastly 
in favour of his mother Jugrama Koer. 
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The plaintiffs* claim against Nityanand 
on foot of the mortgage executed by 
Nityanand in favour of the plaintiffs on 
the 14th June, 1895 amounted, at this 
date, to about four lakhs of rupees. 
Banaily Raj*s claim, as has been mention- 
ed, was Rs. 4,89.679. His mother was 
entitled to get Rs. 333-5-4 per month 
which at fifteen years’ purchase may be 
capitalized at Rs. 60,000. The conside- 
ration money paid or agreed to be paid to 
Nityanand was Rs. 60,000. 

^It will appear, therefore, that Kamala- 
nand and Kalikanand paid rupees 10 lakhs 
for the share of Nityanand. The ques- 
tion which we have to decide is, was the 
transaction a prudent one on the part of 
Kamalanand and Kalikanand. 

It was argued by Mr. Manuk that 
Hindu Law does not permit the karta of 
a joint Hindu family to charge the joint 
family properties except in the case of a 
justifying neceisity,and as justifying neces- 
sity there was none for the transaction of 
1903, that transaction was not binding on 
the joint family. In my view, the argu- 
ment is wholly inadmissible in view of 
the decisions of the Judicial Committee. 

It is sufficient to refer to two cases, the 
earliest and the latest, decided by the 
Judicial Committee. In the celebrated 
case of Hunooman Prasad Panday v. Musam- 
mat Bahooee Munraj Konwcrce (1) Lord 
Justice Knight-Bruce laid down the law 
as follows : — 

“ Upon the third point, it is to be ob- 
served that under the Hindu Law, the 
right of a hona fide incumbrancer who has 
taken from a de facto manager a charge on 
lands created honestly, for the purpose of 
saving the estate, or for the benefit of the 
estate, is not (provided the circumstances 
would support the charge had it emanated 
from a de facto and de jure manager) affect- 
ed by the want of union of the de facto, 
with the de jure title.” 

And again : — 

“ The power of the manager for an in- 
fant heir to charge an estate, not his own, 
is, under the Hindu Law, a limited and 
qualified power. It can only be exercised 
rightly in a case of need, or for the bene- 
fit of the estate. But where, in the parti- 


( 1 ) (1855) 6M. I. A. 393«2 Suth. 29=1 Sar. 
' 632 (P. C.). 


cular instance, the charge is one that a 
prudent owner would ma’<e, in order to 
benefit the estate, the bom fide lender is 
not affected by the precedent mismanage 
ment of the estate. The actual pressure 
on the estate, the danger to be averted, or 
the benefit to be conferred upon it, in the 
particular instance, is the thing to be re- 
garded.’* 

In the case of Mama Lai v. Karu 
Singh (2), decided by the Judicial Com- 
mittee on the 29th July, 1919, the question 
at issue was, whether the mortgagee was 
entitled as against the joint family to 
enforce a mortgage executed by the karta 
to raise a loan in order to enable him to pay 
a premium on a lease which the karta 
taken for the benefit of the family. The 
Judicial Committee answered the ques- 
tion in the affirmative. Incidentally, it 
decided that the karta of a joint family 
was entitled to borrow money in order to 
purchase property. 

I have next to consider whether the 
transaction was for the benefit of the 
family, as to which question, the onus is 
undoubtedly on the plaintiffs. It will be 
remembered that there was a mortgage by 
Nityanand in favour of the plaintiffs so 
far back as the 14th June, 1894, and Raja 
Kamaleswari Prasad, one of the plaintiffs, 
swears that, at that time, he ascertained 
that the income which Nityanand derived 
from his one third share was Rs. 1,50,000. 

Now there is no question that the evi- 
dence of the plaintiffs on this point must be 
accepted, for it is admitted in the written 
statement of the minors that the income 
derived by Kamalanand and Kalikanand 
in respect of two thirds share of the 
family properties was not less than 
three lakhs of rupees.** Naranath Jha, 
one of the witnesses examined on behalf 
of the defendants said that “ the income 
of Kumar Nityanand was about rupees 
4 lakhs.” 

Now, the question which the plaintiffs 
have to answer is this : would a prudent 
owner give 10 lakhs of rupees fora 
property which yielded an income of IJ 


(2) (1919) IP. L.T.6«36I.C, 766*13 M.L. 
W, 652 (P.C.). 
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lakhs ? Asa business man, Raja Kama- 
leshwari had no difficulty in answering 
the question in the affirmative. He 
makes three points in his evidence as to 
the benefit conferred on the family by 
the purchase: first, (to quote his own 
words) the purchase was cheap at the 
price ; secondly, no additional establish- 
ment charges were incurred by the family 
by this purchase ; and, histly, there would 
have been insurmountable difficulties in 
the way of the family, if Nityanand’s 
share had passed into the hands of 
strangers. 

The first point needs no argument. 
The learned Subordinate Judge has shown 
that the value of Nityanand’s share was 
at least 16 lakhs of rupees and that the 
transaction was pnrna facie beneficial to 
the family. The conclusion of the learn- 
ed Subordinate Judge on this point is far 
too favourable to the defendants, for I 
have no doubt whatever, as I shall 
presently show, that the value of Nit- 
yanand’s share was over twenty lakhs of 
rupees. 

The second point is not so claar ; but 
as the learned Subordinate J udge has ac- 
cepted Raja Kamaleshwar’s evidence on 
this point; and as it is corroborated by 
the evidence of the defendants* witness, 
Zahurul Hussain, I ought not to differ 
from the learned Subordinate Judge on 
this point. That evidence is agaixi inhe- 
rently probable, as it does not require 
two persons to collect rent from the same 
tenant. 

It will be remembered that the compro- 
mise decree in the partition suit did not 
effect a division of the properties ; it 
merely provided for the separate collec- 
tion of rents, and it is probable, as the 
plaintiff says, and as Zahurul Hussain 
admits and as the learned Subordinate 
Judge has found, that no additional esta- 
blishment charges were incurred by the 
family as a result of the purchase. Now 
the acceptance of this evidence has impor- 
tant results for the value of Nityanand’s 
share must be far greater to the defendants 
than to Nityanand. 

The third point, to my mind, is per- 
fectly clear. The share of Nityanand 
was part of the Srinagar Raj. It consist- 
ed not only of the Zemindari properties; 
but valuable hamat and joU lands and 41 
tillages comprised in 7 putni mahals, and 6 
(tillages comprised in one darputni mahal, 


I have said before, but it is neqessary to 
repeat, that the partition between the 
brothers did not effect a division of the 
properties. It was manifestly undesirable 
to let in strangers into the land. The 
question was not merely one of sentiment ; 
but one of imperative necessity. The Raj 
Banaily had advertised Nityanand’s 
share for sale in execution of its mort- 
gage-decree against Nityanand. 

It is improbable that, at the auction- 
sale, one purchaser could have been found 
for Nityanand’s share. Banaily Raj was 
obviously unwilling to purchase, for it 
sold the decree to the defendants. Now 
if the integrity of that share had been 
broken up at the auction sale, compli- 
cations of the worst kind would have 
arisen in the management of the two- 
thirds share which was in the defendants. 
This does not require any argument ; it is 
a matter of experience, and, in my 
opinion, the plaintiffs were entitled to 
assume that the transaction was one into 
which any prudent owner would enter. 

The plaintiff’s evidence, therefore, 
raised a prima facie case of necessity and 
benefit, and it was for the defendants to 
rebut that case by cogent evidence. Now 
the evidence on behalf of the defendants 
may be placed under two heads; first 
that the transaction was the result of 
impulse and not of forethought on the 
part of Kamalanand who carried it 
through in defiance of the advice of Kali- 

kanandand of numerous friends whom he 

consulted ; and secondly, that the transac- 
tion has, in fact, not benefited the joint 
family. 

On the first point much reliance was 
placed on the opinion given by Babu 
Jogendra Nath Mukherji, Vakil, and on 
his evidence. The opinion (Exhibit A) 
was given on the 6th September, 1^01, 
and was with reference to the purchase 
not of the entire share of Nityanand, but 
of his interest in Pargana Dhapur. The 
case for opinion showed that the transac- 
tion could not be a profitable one and the 
Vakil had no difficulty in advising his 
client not to enter into the transaction. 

The only point established by this 
document is that Kamalanand ac- 
cepted the advice of his Vakil and 
declined to purchase the share of 
Nityanand in Pargana Dhapur. Now in 
his evidence, it was sought to establish 
that his opinion related to the purchase 
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pf Nityanand’s share which took place 
exactly two years from the date of the 
opiniop. Now this is obviously not so, 
ps the opinion itself shows. It was with 
reference to his opinion that he gave his 
evidence and in his examination-in-chief 
he stated that he did not consider the 
purchase beneficial at the price named, 
and that he gave his reasons in the opi- 
nion which had just been exhibited. 

In his re-examination, however, he 
gave another reason for advising against 
the purchase, not the reason of the 
lawyer but the reason of the friend of the 
fantily. That reason may be given in his 
own words : — 

“ Judging from the past management of 
the estate,** so his evidence runs, ** by the 
th^n proprietors and the manner in which 
they were spending money, they would 
not be able to pay off the debt that might 
arise in consequence of the purchase, but 
they would go on spending whatever they 
could, leaving the debt as a further 
burden on their already encumbered 
estate.** 

Now, he admits that this was a reason 
that operated on his mind and that he did 
not convey it to the proprietors. That, 
in my opinion, is entirely irrelevant. The 
case for opinion showed that the pur- 
chase of Parganna Dhapur could not be a 
beneficial one ; he said so in his opinion, 
and his advice was accepted by the pro- 
prietors. If, as was suggested, he gave 
another opinion at the time of the 
purchase of the entire share of Nityanand 
that opinion has not been produced, and 
we cannot speculate as to what his opi- 
nion was. 

If he was against the purchase, it is 
certainly remarkable that his name should 
appear as a witness to the transaction by 
wfiich Nityanand conveyed his share to 
Kamalanand and Kalikanand. A lawyer 
may witness a document, though he may 
be opposed to the transaction ; but then 
he gives his opinion on the facts that are 
placed before him ; but a friend of the 
family, for such he has been described by 
Mr. Manuk, does not usually witness a 
transaction which he does not approve 
of. The evidence of Babu Jogendra 
Nath Mukherji is entirely irrelevant, 
except in so far as it establishes that the 
advice as regards the purchase of 
parganna Dhapur was accepted by 
Kamalanand. 


The next evidence is that of the 
defendant, Kalikanand. He says that 
there were various consultations before 
the purchase, and that they were alwaye 
of opinion that the purchase would not 
be a beneficial one. He admits, however,, 
that Mr. Weatherall was strongly in 
favour of the purchase. Now, Mr. Wea-^ 
therall was the manager of the estate 
under Kamalanand and Kalikanand, and 
was the Receiver of Nityanand*s one- 
third share. He was, therefore, pre- 
eminently in a position to give correct 
advice in regard to the purchase. 

Now, the prominent argument employ- 
ed by Kalikanand in the discussions with 
his brother was that the income from the 
property was not sufficient to pay 'the 
interest on the loan. Now this is absolu- 
tely false, as I shall presently show. The 
argument was that the estate was already 
encumbered. Now, as to this, the only 
reliable evidence is the plaint filed by the 
Maharaja of Darbhanga against the 
family to enforce a mortgage bond exe- 
cuted by Kamalanand Singh and Kalika- 
nand Singh on the 7th May, 1900, to secure 
an advance of Rs. 3,50,000 made by the 
Maharajah to the executants. 

We do not know what the defence of 
the defendants was to the suit, nor do we 
know whether the Maharaja has recover, 
ed judgment against the defendants. 
But Kalikanand’s evidence is that that 
was an entirely immoral debt not bind- 
ing on the joint family. If, at the time 
of the transaction in suit, Kalikanand 
believed that the debt due to Maharaja of 
Darbhanga was an immoral debt and was 
not binding on the joint family, he could 
hardly have told his brother that there 
were various encumbrances affecting the 
jointly family properties. 

I altogether disbelieve his evidence 
that he ever advised against the purchase. 
He could easily have prevented the 
transaction by refusing to execute the 
necessary documents. But he did exe- 
cute all the documents and it is not open 
to him to suggest that he was altogether 
opposed to this transaction. 

The next important evidence is that 
of Jainandan jha, the present manager 
of the defendants. His evidence 
establishes that there were protracted 
consultations before the transaction was 
concluded and that hisab Utah took 
place in the house of Babu Jogindra- 
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Nath Mukerji,as a result of which Babu 
Jogindra Nath gave a written opinion 
against the purchase. That written opi- 
nion has not been produced, and we have 
the undoubted fact that Babu Jogindra 
Nath was a prominent witness to the 
transaction. Now the hisab hitab would dis- 
close the fact (as I shall presently show) 
that the transaction would be an exceed- 
ingly profitable one to the family. 

I need not pursue the subject any fur- 
ther but I ought to refer to the evidence 
of two other persons, Madho Ram who 
has been strongly relied upon by 
Mr. Manuk and Padrath Jha. Madho Ram 
is a rich jeweller and cloth merchant of 
Benares and it appears that he used to be 
extensively patronised by Lady Curzon. 
He is in addition, a money-lender who 
has still to get about three lakhs from the 
defendants. He says that he has been a 
friend of the family for a long time and 
that Rani Jugrama sent for him and his 
uncle when negotiations were taking 
place for the purchase of Nityanand’s 
share. 

The advice which he gave to the family 
was that the transaction would be an un- 
profitable one as the income of the pro- 
perty to be purchased would not be suffi- 
cient to pay the interest on the loan. Now 
the value of his evidence must depend on 
whether the argument which he advanced 
had any foundation in fact. If in point 
of fact every one knew that the income 
was largely in excess of the interest to be 
paid on the loans that argument could not 
possibly have been put forward by him 
or by any one else. Quite apart from this 
the evidence of this friend of the family 
must be received with caution. 

According to his evidence he knew that 
the family was in involved circumstances ; 
and yet he does not scruple to go year after 
year to Srinagar to sell his wares. He 
knew that the debts incurred by Kamala- 
nand were all for immoral purposes ; 
and yet he never hesitated to lend money 
to Kainalanand at high rates of interest, 
I have no doubt whatever that he is an 
interested witness, for the chance of his 
recovering his three lakhs of rupees is 
somewhat remote, unless the plaintiffs’ 
claims in these actions fail. 

The evidence of Padarath Jha esta- 
blishes that there were various persons 
who were in favour of the purchase, 
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Mr. Weatherall, Nand Kishore Phowdhry 
Naranath Jha and Jai Chedan Jha. He 
adds, however, that he was himself op- 
posed to the purchase. 

My conclusions on this point are as 
follows : — 

1. The transaction was the result of 
much deliberation and anxious consider- 
ation. Not only did Kamalanand take 
advice of many persons, but he went into 
the question of accounts and took the 
opinion of his pleader on this point, 

2. That opinion not having been pro- 
duced, we must assume that it was in 
favour of the purchase, especially as the 
examination of the accounts would esta- 
blish that the transaction would be a pro- 
fitable one for the family. It is probable 
that the Vakil supported the transaction, 
as he was a witness to it ; and we know 
that when, two years previously, the 
Vakil advised Kamalanand not to pur- 
chase Parganna Dhapur, he acted on the 
advice. 

3. Mr. Weatherall was the most com- 
petent person to advise in the matter, and 
his advice was undoubtedly in favour of 
the purchase. 

4. The evidence on which Mr. Manuk 
has relied, is wholly unconvincing as it 
fails at a crucial point, namely, in esta- 
blishing that the income available from 
Nityanand’s share was not sufficient to 
pay the interest on the loan. 

I now come to the next point, namely 
whether the transaction has in fact bene, 
fited the joint family. Noneon this point 
the most material evidence would be the 
account-books, but these have not been 
produced by the defendants. Mr. Manuk, 
however, contended before us that the 
issue of benefit or no benefit being upon 
the plaintiffs, it was not his duty to pro- 
duce the books of account. 1 quite agree 
that it was for the plaintiffs to establish 
that the transaction was entered into for 
the benefit of the family, but the plaintiffs, 
in my judgment, have given sufficient 
evidence to throw the burden on the 
defendants. 

The defendants meet the evidence of 
the plaintiffs by the substantive case that 
the income from Nityanand’s share pur- 
chased by Kamalanand and Kalikanand 
was not sufficient to pay the interest on the 
loans taken by them to enable them to buy 
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that share. In my view it was for the 
defendants to establish that case by the 
production of their books of account. 
The following observations of Lord 
Justice Knight Bruce in the case already 
cited [Hunoomanpevsad Panday v. Musam- 
mat Bahooee M unraj Koonweree (1)] are 
peculiarly applicable to this question : — 

“Consequently, this dictum j' said the 
learned Lord Justice referring to the 
dictum of the Sudder Dewani Adawlat at 
Agra on the question of onus of proof in a 
case which need not be cited, “ may per- 
haps be supported on the general principle 
that the allegation and proof of facts, 
presumably in his better knowledge, is to 
be looked for from the party who posses- 
ses that better knowledge, as well as on 
the obvious ground in such suits of the 
danger of collusion between father and 
sons in fraud of the creditor of the former. 
But the case is of a description wholly 
different, and the dictum does not profess 
to be a general one, nor is it so to be re. 
garded. 

“Their Lordships think that the ques- 
tion, on whom does the onus of proof lie in 
such suits as the present, is one not capa- 
ble of a general and inflexible answer. 
The presumption proper to be made will 
vary with circumstances, and must be 
regulated by and dependent on them. 
Thus, where the mortgagee himself with 
whom the transaction took place, is 
setting up a charge in his favour made by 
one whose title to alienate he necessarily 
knew to be limited and qualified, he may 
be reasonably expected to allege and 
prove facts presumably better known to 
him than to the infant heir, namely, those 
facts which embody the representations 
made to him of the alleged needs of the 
estate, and the motives influencing his 
immediate loan.” 

The mortgagee was not a party to the 
transaction which we are at present 
considering, that is to say, the transac- 
tion of 1903. The defendants, from their 
books of account, have an accurate 
knowledge as to the truth of the 
allegation made by them, namely, that 
the income from Nityanand’s share was 
not sufficient to pay the interest on the 
debts incurred by Kamalanand and Kali- 
kanand. The proof of facts is accordingly 
to be looked for from the defendants who 
possess this accurate knowledge. I am 
of opinion that the books of account 


having been suppressed by the defendants, 
we are bound to make every presumption 
consistent with facts against the defend- 
ants. 

The learned Subordinate Judge has 
found that the nett income available to 
Nityanand was at least Rs. 80,000 a year 
and that as the interest payable by the 
defendants on the debts incurred by them 
for the purpose of acquiring the share 
was Rs. 60,000 a year, the transaction 
was undoubtedly a beneficial one to the 
family, a transaction into which a prudent 
owner would enter. 

The learned Subordinate Judge has 
also found that the establishment charges 
cost Nityanand Rs. 15,000 a year and 
that the defendants after their purchase 
saved this amount as they incurred no 
additional expenditure in respect of esta- 
blishment charges. On the finding of 
the learned Subordinate Judge, therefore, 
the nett income available to the defend- 
ants from Nityanand’s share was at least 
Rs. 95,000 a year. The conclusion at 
which the learned Subordinate Judge 
arrived was based on the admissions made 
by the defendant’s witnesses. 

It d^es not require much ingenuity to 
see that the transaction must have been a 
profitable one to the defendants, as they 
had to pay Rs, 60,000 as the interest on 
the loans. 

The finding of the learned Subordinate 
Judge was attacked before us by the 
appellants as well as by the respondents. 
On behalf of the appellants it was urged 
th it the oral admission made by their 
witnesses should not have been relied 
upon by the learned Subordinate Judge, 
but that he should have acted upon the 
Report of the Survey and Settlement 
operations of Srinagar Estate which took 
place in the year IS'^? — 88. 

The argument is a bold one, seeing that 
it was within the power of the defendants 
to give accurate and precise information 
to the Court as to the income derived 
by them from Nityanand’s share. But I 
agree that if the vSurvey and Settlement 
Report make it impossible for us to 
accept the conclusion of the learned 
Subordinate Judge on this point, we ought 
not to accept it. 

I must not be understood, how- 
ever, to suggest that the learned 
Subordinate Judge did not con- 
sider the Report of the Survey and 
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Settlement Operation. He did consider 
it and thought that this conclusion re- 
ceived strong corroboration from that 
Report. 

Mr. Manuk’s whole argument is based 
on the table at page 40 of the Report 
which shows that the total rent demand 
of the 16 annas Srinagar Raj was 
Rs. 2,79,418 and that the actual profit was 
'Rs. 1,97,3^0 8 8j after taking into account 
the Government revenue and the putni 
rent payable by the estate, but not the 
establishment charges which, according 
to Mr. Manuk, must have been at least 
Rs. 45,000 a year. He accordingly argues 
that the nett profit of the entire estate 
could not have exceeded Rs. 1,50,000 and 
that the nett profit fromNityanand’s share 
could not have exceeded Rs. 50,003 a 
•year. 

But, as has been pointed out by the 
learned Subordinate Judge, there are 
materials in the Report itself which con- 
clusively establish that the position must 
have altered considerably between 1887- 
88 and 1903. For instance, the report 
shows at page 72 that the Banaily Raj 
and Srinagar Estate held between them 
10,568 acres of cultivated, but not rent 
paying, land as sir land and 84,867 acres 
of uncultivated land as roads, waste land, 
etc. 

Now the Srinagar Raj had admittedly 
8 annas share in all these lands, so that 
apart from the actual rent demand, the 
Raja must have received a considerable 
income from these lands which must have 
considerably increased as waste lands 
were gradually brought under cultiva- 
tion. Mr. Manuk has contended before 
us that the profit derived from the sir 
lands must have been taken into consi- 
deration in giving the share of the rental 
which went to the Srinagar Estate, and 
that there is no evidence, that the 
waste lands have been brought under 
cultivation. 

On the first point, Mr. Manuk relies 
upon the statement which appears at page 
40 of the Report to the effect that the 
rent include receipts from halhasli and 
jaidadi lands estimated at Rs. 1 8-0, per 
acre. Mr. Manuk’s point is that the hal- 
hasli and jaidadi lands are part of toe sir 
land mentioned at page 72 of the Report 
and that the rental shown in the table at 
page 40 included such profit s as were 
made from the sir lands. In my opinion 
-there is no foundation for the argument 


that halhasli and /titWoiinands are part of 
the5>> lands mentioned at page 72 of the 
Report. 

Now halhasli and Jaida Ul^ndsaxt rent 
paying lands, as the Report at page 48 
shows. They are peculiar to the Bhagal- 
pur District and are found chiefly in the 
Khubkhand Parganna of Bhagalpur. It 
is not correct to refer to the lands as hah 
hasli or jaidadi. These are names given 
to a special tenure existing between land- 
lord and tenant in Bhagalpur District 
and particularly in Khubkhand Perganna 
of Bhagalpur. Now the sir lands men- 
tioned at page 72 of the Report are ex- 
pressly stated to be not rent- paying and it 
will be found that they are not confined 
to Bhagalpur, but are distributed amongst 
the different districts in which the Sri- 
nagar Raj is interested. 

On the second point, I quite agree that 
there is no evidence that the waste lands 
mentioned at page 72 of the Report were 
brought under cultivation before the year 
1903. But that is entirely irrelevant. 
The plaintiffs do not rely upon the Settle- 
ment Report, Exhibit M, at all. It is 
the defendants who rely upon it. It is 
their case that this Report conclusively 
establishes that the nett income available 
to Nityanand could not have exceeded 
Rs. 50,000. 

It is sufficient for the plaintiffs to say 
in reply that the Report cannot be ac- 
cepted as a safe guide as to what the 
position was in 1903. The Report 
makes it perfectly clear at page 41 
that all this waste land, (21-21 per 
cent, of the area actually settled with the 
proprietors), was available for settlement 
with raiyats. 

There are other points which emerge 
from the Report which make it impossi- 
ble for us to rely upon it as showing the 
nett income available to Nityanand in 
1903. The statements at page 30, page 
33, page 34, page 35 and page 36 show 
that there was a large percentage, of 
lands which were culturable but not 
cultivated. 

In other words, they were all available 
for immediate settlement. Then, again, 
it appears that there were large tracts 
of lands which were not taken up 
for settlement and were not included in 
the statement appended to the Report. 
For instance, 7,554 acres in ll villages 
in Haveli Parganna, in which the 
Srinagar Raj had a small share, were 
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altogether r excluded from the Report (see 
paragraph 11, page 27). So also were 
23 villages in Daphur Parganna, as they 
were not under cultivation and were 
covered with grass and jungle (see para- 
graph It, page 27). So also were 9,188 
acres as there were adverse decisions in 
boundary dispute cases. 

I do not suggest for a moment that all 
these lands became profitable lands in 
1903. But I do suggest that all the 
different circumstances to which I have 
referred make it impossible for us to rely 
upon the report as showing what was the 
nett income available to Nityanand in 
19D3. 

Mr. P. K. Sen on behalf of the res- 
pondents has contended before us that 
the estimate of the learned Subordinate 
Judge on the question of income is far 
too favourable to the defendants. He 
says that the nett income available to 
Nityanand was far in excess of 
Rs. 95,000 a year. 

It must be said in favour of the learned 
Subordinate Judge that he made no 
attempt to arrive at a precise figure. His 
finding is that the nett income available 
to Nityanand was at least Rs. 80,000 a 
year and that in purchasing the share, 
Kamalanand and Kalikanand made a 
further saving of at least Rs. 15,000 
a year, as they incurred no additional 
expenditure in respect of establishment 
charges. 

Now, in my view, it is possible to 
arrive at a conclusion as to the nett 
income on the admitted evidence in the 
case. First, there can be no possible 
room for controversy that the gross 
income of 1 6 annas Srinagar Raj is ^ 
lakhs. That was the common case of the 
parties up to a particular date. The 
plaintiff in his evidence states that Rs. 1 J 
lakhs was the income from Nityanand’s 
share. 

The defendants in their written state- 
ment admit that Rupees 3 lakhs was the 
income of two thirds share in the posses- 
sion of Kamalanand and Kalikanand. 
Durga Prasad, the mukhtar-am of the 
Srinagar Raj, supports in his evidence 
the written statement of the minor 
defendant as to the income. Naranath 
Jha, who served the Srinagar Raj in 
various capacities and was examined on 
behalf of the defendants, admits that the 
income of Nityanand’s share was Rupees 

lakhs. 

We are, therefore, on safe ground in 


accepting Rupees lakhs as the gross 
income of the entire Raj. In order now* 
to arrive at the nett income, we must 
deduct, first, the amount payable in- 
respect of Government revenue and 
cesses, secondly, the amount payable to 
the superior landlords in respect of the 
ftttni mahals and lastly, the expenses 
incurred for the management of the 
estate. Now, the Settlement Report 
(Exhibit M.) shows that the Government 
revenue in respect of the entire estate 
was Rs. 58,142 and that the putni rent 
payable by the proprietors was Rs. 23,859 

In regard to establishment charges 
no difficulty arises, as it is the defen- 
dants’ case that it cost the proprietors 
Rs. 45,000 a year under this head. Then 
only remains the question of cesses, and 
this is merely a matter of calculation. 
We know from the Statute that one anna 
per rupee is payable on the gross income ; 
and, on the hypothesis that the gross 
income of the entire Raj was Rupees 4J 
lakhs, the cess payable by the proprietors 
must be Rs. 28,125. Now, these figures 
receive strong corroboration from the 
admitted evidence in the case. 

It will be seen that, on these figures- 
Rs. 86,267 was payable by the Raj in 
respect of Government revenue and 
cesses. Jainandan Jha, a relative 
of the defendants and the Assistant 
Manager of the Raj, said in his 
evidence that Rs. 85,000 to Rs. 86,000 
was payable on account of land revenue 
and cesses. Naranath, who is also inti- 
mately connected with the Raj, says 
that the entire revenue payable by the 
Srinagar Raj inclusive of cesses is 
between Rs. 80,000 and Rs. 90,000. 

These admissions are most important 
for they establish that the cesses payable 
by the Raj must be about Rs. 28,000 for 
there can be no controversy that the 
Government revenue is Rs. 58,142. If 
once we get the cesses, there is no diffi- 
culty in ascertaining the income of the 
Raj. 

In whatever way you may look at the 
evidence, there can be no doubt whatever 
that the gross income of the Raj is 
Rs. 4,50,000 and that the cesses payable 
by the Raj amount to Rs. 28,125. 

By a simple arithmetical calculation it 
is possible to say, with tolerable certainty, 
that the nett income of the entire Raj 
must be Rs. 3,39, 874 or thereabout, and 
that Nityanand’s share of this income- 
must have been Rs. 1,13,000. 
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We are now in a position to say whe- 
ther the transaction has in fact benefited 
the family. The capitalized value of 
Nityanand’s share at twenty years’ pur- 
chase is Rs. 22,60,000, and for this the 
family gave Rupees ten lakhs. I miy 
point out that the learned Subordinate 
Judge, with his local knowledge, took the 
value of his share at twenty years’ pur- 
chase, and Mr. Manuk in his argument 
before us, did not assail this method of 
valuation. 

We may look at it from another point 
of view. In calculating the nett savings 
effected by Kamalanand and Kalikanand, 
we must, as I have shown before, add the 
sum of Rs. 15,000 to Rs. 1,13,000. In 
oth*er words, the nett income available 
to Kamalanand and Kalikanand was 
Rs. 1,28,000 a year. Out of this sum they 
had to pay Rs. 60,000 a year by way of 
interest, and Rs. 4,000 a year to Rani 
Jugrama for and by way of her mainte- 
nance. This left them with a clear profit 
of Rs. 64,000 per year. 

In my opinion, it cannot be suggested 
for one moment that in this particular 
instance, the charge is not one that a 
prudent owner would make. On the one 
hand, a very large profit was made by the 
joint family as a result of this transac- 
tion; on the other hand, the family not 
only consolidated the ancestral properties, 
but averted a danger, a real danger, by 
this transaction. Had Nityanand’s share 
passed as it might, to ten different per- 
sons, a partition suit would of necessity 
have followed and, apart from the uncer- 
tainty as to allotment which such a suit 
would have involved and the loss of 
income during the pendency of such a 
suit, the costs of prosecuting such a suit 
would have been a serious burden on the 
estate. 

I am of opinion that the charge in 
favour of the Banaily Raj was created 
honestly for the safety and the benefit of 
the estate and that the transaction was 
binding on the joint family. 

There is one argument of Mr. Manuk 
which I must not omit to consider. He 
says that Rani Jugrama purchased cer- 
tain properties belonging to Nityanand in 
execution of her decree against him and 
that, in calculating the income available to 
the defendants by the purchase of Nitya- 
mand's share, we ought to ignore the 
income of these properties which passed 
to Rani Jugrama, Mr. Manuk relies upon 


Exhibits J and J-1, Exhibit J shows that 
Rani Jugrama, on the 8th October, 1901, 
purchased two different lots of properties 
belonging to Nityanand for Rs. 505 each, 
each of which she valued at Rs. 500. 
Exhibit J-1, shows that on the 11th 
August, 1900, she purchased three lots of 
properties belonging to Nityanand, one 
which she valued at Rs. 303 for Rs. 500, 
the other which she valued at Rs. 500 for 
Rs. 900, and the third which she valued 
at Rs. 800 for Rs. 1,460. 

It is sufficient for me to say that the 
properties are so insignificant in value 
that their income, whatever it may be, 
may be safely ignored. But I quite agree 
with the learned Subordinate Judge that 
there is no reliable evidence that Rani 
Jugrama ever got possession of these pro- 
perties. 

I hold that the charge created by Kali- 
kanand and Kamalanand in favour of the 
Banaily Raj on the I2th September, 1903 
was operative against the joint family of 
which Kamalanand was the kavta. 

I now come to the mortgage (Exhibit 
II) executed by Kamalanand and Kalika- 
nand in favour of the plaintiffs on the 18th 
July, 1904, the subject matter of one of 
thel appeals before us. It will be remem- 
bered that, so far back as the 14th June, 
1894, Nityanand had executed a mort- 
gage (Exhibit 1) in favour of the plaint- 
iffs, and that Kamalanand and Kalika- 
nand, by the transaction of the 28th 
October, 1903 (Exhibit 52) had under- 
taken, as they were bound in law, to dis- 
charge Nityanand’s debt to the plaintiffs. 

It will also be remembered that Raj 
Banaily had a large claim against the 
defendants on the foot of the mortgage 
(Exhibit 35) executed by Kamalanand 
and Kalikanand in its favour on the 12th 
September, 1903. On the 18th July, 1904, 
the position was as follows: — Rs. 4,333,135 
was found to be due to the plaintiff 
on the foot of the mortgage (Exhibit 1) 
of the 14th June, 1894, and Rs. 5,25,815 
was found to be due to Raj Banaily on the 
mortgage (Exhibit 35) of the 12th Sep- 
tember, 1903. 

On the 18th July, 1904, a new arrange- 
ment took place to which the plaintiffs, 
the defendants and the Banaily Raj were 
parties. The defendants took a loan of 
Rs. 3,00,000 from the plaintiffs executed 
a mortgage bond (Exhibit II) in favour 
of the plaintiffs for Rs. 7,33,135 thus 
extinguishing the debt due by Nityanand 
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to the plaintiffs, paid the entire sum 
borrowed by them from the plaintiffs to 
Banaily Raj, and (Exhibit 2) executed a 
fresh mortgage bond in favour of the 
Banaily Raj for Rs. 2,25,000. 

The transactions of the 18th July, 1904 
were essentially substitutions of new 
securities for the old ones. The secu- 
rity created in favour of the plaintiffs, 
on the 18th July, 1904 forms the subject- 
matter of one of the appeals before us, 
the security created in favour of Raj 
Banaily on that date or rather the 
security which was again substituted in 
its place form the subject-matter of the 
other appeal before us. 

Now, in considering the binding 
character of the security created in 
favour of the plaintiffs on the 18th July, 
1904, we have to examine, first, the 
validity of the Nityanand’s mortgage in 
favour of plaintiffs on the 14th June, 
1894, and, secondly, the validity of the 
defendant’s mortgage in favour of Raj 
Banaily on the 12th September, 1903. 
Now, so far as Nityanand’s mortgage is 
concerned, no question, in my opinion, 
can possibly arise. Nityanand was the 
sole male member of the family after his 
separation from his brothers. 

In this case we have not these familiar 
figures of our Law Courts, the Mitakskara 
sons, to dispute the validity of the secu- 
rity created by him in favour of the 
plaintiffs. The defendants took his share 
not by survivorship, but by purchase, 
and the defence ordinarily available to 
the members of a joint family is not 
open to the defendants. The defendants 
by their transaction with Nityanand 
expressly undertook to discharge his 
liability to Nityanand. Notwithstanding 
the purchase, the properties which 
Nityanand had mortgaged to the plain- 
tiffs were still liable for the plaintiff’s 
claim against Nityananad ; and, I can 
see no answer to the argument that, if 
the purchase of Nityanand’s share by 
the defendants stands good, the mortgage 
of the 18th July, 1904, in favour of the 
plaintiffs cannot fail, at least as regards 
the advance made to the defendants in 
order to enable them to discharge 
Nityanand’s obligation to the plaintiffs. 

It was argued, however, by Mr. Manuk 
that the new security included joint 
family properties, whereas the old 
security consisted only of Nityanand^s 
share in certain properties and that the 
Aaria should not have nvolved the joint 


family properties in such an undertaking* 
But the question arises only because the 
joint family properties have been invol- 
ved, If, indeed, the karta had not 
included the joint family properties in 
the security created iu favour of the 
plaintiffs, the question of necessity or 
benefit could not possibly arise ; for, on 
the hypothesis that the purchase of 
Nityanand’s share was a purchase made 
by Kamalanand and Kalikanand and not 
a purchase by the joint family of which 
Kamalanand was the kartaf the joint 
family could have no locus standi to 
contest the transaction. 

The question of necessity or benefit 
only arises because the joint family 
properties were included in the security 
created in favour of the plaintiffs. In 
my opinion, the validity of the security 
must depend on the validity of the 
transaction by which the family purcha- 
sed the share of Nityanand in the joint 
family properties. That question, I 
have already considered, and I have come 
to the deliberate conclusion that the 
transaction of 1903 is binding on the 
joint family. That being so, the deed of 
the 18th July, 19(34, must stand as a 
security for at least Rs. 4,33,135, the sum 
which was found due and owing by 
Nityanand to the plaintiffs on the 18th. 
July, 1904. 

I now come to the balance of the 
consideration paid on the mortgage of 
the 18th July. 1904, Rs. 3,00,000, which 
went to the r. duction of Banaily’s claim 
against the defendants on the mortgage 
of the 12th September, 1903. The ques- 
tion must again depend on the validity 
of the transaction of the 12th September,, 
1903, and I have already recorded my^ 
opinion that the transaction of the 12th 
September, 1903, was binding on the 
joint family. 

Mr, Manuk, however, has argued, 
that, though the transaction of the 12th' 
September, 1903, may stand, that of the 
18th July 1904, is not operative against 
the joint family, as the plaintiffs knew 
or should have known if he had made 
any enquiry at all, that Kamalanand 
and Kalikanand were wasting and 
dissipating the estate, and that their 
only object was to get an additional 
income to waste on their extravagance* 
It was not argued by Mr. Manuk that 
they dissipated thfe money whichf 
they actually borrowed from the plain- 
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tiffs, for the evidence is conclusive that 
every pie which the plaintiffs advanced to 
the defendants went first to extinguish 
their claim against Nityanand and then to 
the reduction of Banaily's claim against 
the defendants. 

But it was argued by Mr. Manuk that 
if, in fact, Kamalanand and Kalikanand 
were not only mismanaging the estate 
but were actually leading a life of dis- 
sipation and debauchery, the plaintiffs 
lent money to them at their own risk and 
cannot make the joint family properties 
responsible for the debts incurred by them; 
and he strongly relied upon the following 
passage in the judgment of the Judicial 
Committee in the case of Hunooman Per- 
sad ' Panday v. M. Bahooee Munraj Koon- 
weree ( 1 ) : — 

‘‘Their Lordships think that the lender 
is bound to enquire into the necessities for 
the loan and to satisfy himself as well as 
he can with reference to the parties with 
whom he is dealing, that Manager is act- 
ing in the particular instance for the bene- 
fit of the estate. ” 

In my judgment, the passage cited 
gives no support to Mr. Manuk’s argu- 
ment. The Judicial Committee laid down 
two propositions which it is impossible 
either to misread or misunderstand. First, 
where, in the particular instance, the 
charge is one that a prudent owner would 
make ; and the prudent owner would 
make a charge either in the case of neces- 
sity or for the benefit of the estate : — the 
b 0 na fide lender is not affected by the pre- 
cedent mismanagement of the estate ; 
secondly^ if the lender is shown to have 
acted mala fidc^ he cannot ask the Court 
to uphold the charge in his favour against 
the heir, grounded on a necessity which 
his wrong has helped to cause. 

The passage relied upon merely asserts 
that the lender cannot act merely upon 
the representation made to him by the 
Manager but that he is bound to make an 
honest enquiry into the necessity of the 
loan v^ith reference to the parties with 
whom he is dealing, that is to say, with 
reference to the representation made to 
him by the parties with whom he is 
dealing. 

j The necessity for the enquiry, it seems 
to me, is purely for the protection of the 
lender ; it is an equitable rule framed 
for the protection of the lender, so that 
he may hot be met with the case that 
there was no necessity at all for the loan, 


or that the money lent was w^ted and 
dissipated by the Manager ; for'the Judi- 
cial Committee in the next passage mad« 
it quite clear that if the lender does sc 
enquire and acts honestly, the leal exist- 
ence of an alleged sufficient and reason- 
ably credited necessity is not a condition 
precedent to the validity of the charge 
and that the lender is not bound to see to 
the application of the money. But if the 
lender does see to the application of the 
money, as he has in the , case before us, 
the question of enquify’becomes perfect- 
ly immaterial. 

I am, therefore, not disposed to agree 
with Mr. Manuk that the lender is bound 
to take into consideration what has been 
described as ** the psychology of the situa- 
tion.” It is impossible according to Mr. 
Manuk to regard the intrinsic merit of 
the transaction as an isolated matter 
apart from the temperament, character, 
and the mode of living of the borrower ; 
and if a consideration of these extrinsic 
matters suggest the inference that the 
transaction could not possibly be bene- 
ficial to the joint family, then the trans- 
action, so Mr. Manuk argued, ought not 
to stand, however intrinsically meritori- 
ous it may appear to be. 

I confess that the argument is an 
attractive one, but to accede to it is to 
reduce the transaction into a speculative 
one and to place the lender in an almost 
impossible situation. According to the 
Judicial Committee, in the case already 
cited, the actual pressure on the estate, 
the danger to be averted, or the benefit 
to be conferred upon it, in the particular 
instance, is the thing to be regarded. In 
my view, we must examine the transac- 
tion to see whether, in the particular ins- 
tance, there was a benefit to be confer- 
red by it on the f mily. 

I quite agree, however, that if a case 
of mala fides is established against the 
lender and such a case is established 
where it is shown that the lender must 
have known when he lent the money, 
that transaction was bound to involve 
the family in ruin, and that in entering 
into it the borrower was acting in his 
own interest and for his own benefit and 
not in the interest and for the benefit of 
the family, the security cannot be enfor- 
ced against the family. 

I will first examine the evidence to 
see whether any case of mala fides has 
been established against the plaintiffs. 
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I will then deal with ** the psychology of 
the situation ” and see whether, on facts 
Mr. Manuk is entitled to succeed, 
assuming that he is right as to his inter- 
pretation of the law. 

Now, on these questions it is im- 
portant to consider the arguments of 
Mr. Manuk. He says that Kamala- 
nand began to live a life of debauchery 
and vice almost as soon as he attained his 
’ majority, that ^o.long as he had money 
to spend on his ;extxavagance and folly, 
he did not scruple to sacrifice the interest 
of the family, and that he had made him- 
self notorious in three cities of which 
Monghyr, where the plaintiffs live, was 
one. 

So far as K .likanand is concerned, it 
was not suggested that he has ever led a 
life of vice and debauchery but it was 
suggested that his particular hobby was 
to buy pedigree dogs and motor cars and 
to start perfectly useless ventures, for the 
manufacture of soap and cutlery at the 
expense of the joint family. 

A few dates will not be out of place 
here. It appears that Srinandan, the 
father of Nityanand, Kamalanand and 
Kalikanand, died in the year 1880, when 
his widow Rani Jugrama became, for 
short period, the manager of the estate 
under Act XL of 1858. In the same 
year, the Court of Wards took up the 
management and relinquished it in July 
1891, when Nityanand attained his majo- 
rity. It is quite certain that the estate 
was solvent when the Court of Wards 
made over possession to Nityanand. 

In 1891 Rani Jugrama, as the next 
friend of her minor sons instituted a 
partition suit against Nityanand and on 
the 30th June, 1892, the final partition 
decree was passed by consent awarding 
one-third share in the estate to Nitya- 
nand. From 1892 to 1896, Jugrama 
managed the two-thirds share of the estate 
on behalf of her minor sons, and her 
management was so good that she actual* 
ly made a saving out of the income which 
she made over along with the estate, to 
Kamalanand when he attained his majo- 
rity in 1896. 

On the 7th May, 1900, Kamalanand and 
•Kalikanand borrowed Rs, 3,50,000 from 
the Maharaja of Darbhanga and executed 
a mortgage bond in his favour. On the 
12th September, 1903, Kamalanand and 
Kalikanand purchased the mortgage- 


decree for Rs. 4,89,679 which Banaily 
had obtained against Nityanand on the 
lUh March, 1902, and being unable to 
pay the purchase money, executed a 
mortgage bond in favour of Banaily on 
the same date. On the 28th October, 
1903, they purchased from Nityanand his 
share in the family estate, subject to 
three charges, that is to say, charge in 
favour of the plaintiffs for about four 
lakhs, charge in favour of Banaily for 
Rs. 4,89, 679 and charge in favour of his 
mother for Rs. 335-5-4 per month. 

On the 18th July, 1904, they borrowed 
Rs. 3,00,000 from the plaintiffs and exe- 
cuted a mortgage- bond in their favour for 
Rs. 7,33,135 thereby extinguishing the 
plaintlff^s claims against Nityanand. 'On 
the same date they paid Rs. 3,00,000 to 
Banaily and executed a mortgage-bond 
in its favour for Rs. 2,25,000, thereby 
satisfying the mortgage-bond of the 12th 
September, 1903. Kamalanand died on 
the 14th April, 1910, without having paid 
off the debt due either to the plaintiff or 
to Banaily. On the 7th November, 1912, 
Kalikanand borrowed Rs. 3,00,000 from 
the plaintiffs and executed another mort- 
gage-bond in favour of the plaintiffs. 
This sum together with another sum of 
Rs. 34,000, he paid to Banaily and satis- 
fied its mortgage of the I8th July, 1904. 

This, in brief, is the history of the 
transactions of Kamalanand and Kalika- 
nand, and Mr. Manuk has contended 
before us that the very recital of these 
events in a chronological order is suffi- 
cient to establish that Kamalanand and 
Kalikanand were wasting and dissipating 
the estate, and that the plaintiffs must 
have known that they were wasting and 
dissipating the estate. It will be noticed, 
however, that, apart from the Darbhanga 
bond, every debt incurred by the family 
is referable to the purchase of Nitya- 
nand’s share by them, 

I will assume for the moment that 
they were leading a life of reckless 
extravagance regardless of the interest of 
the family, but the question which we are 
investigating for the moment is, has a 
case of mala Jides been established 
against the plaintiffs. Now it would be 
impossible nor it is desirable, to attempt 
a complete codification of the evidence 
that would, in all cases, establish a case 
of mala against the lender. Each 
case must depend on its own facts, but| 
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speaking broadly, there must be evidence 
an the case from which the irresistible 
inference would follow that the lender 
knew, when he advanced the money, that 
the borrowers were so reckless and extra- 
vagant that it would be impossible for 
them to discharge the debt incurred by 
them, that the lender knew that the ob- 
ject of the borrowers in purchasing the 
property was not so much to benefit the 
family as to get an additional income for 
themselves, and that in giving the loan, 
the lender had for his object, not so much 
the return of his money as the acquisition 
of the properties mortgaged to him. 

This, I think, must be established by 
the family before they can be heard to say 
that a transaction which, as an isolated 
matter, is undoubtedly beneficial to the 
family, is still not binding on it. I do not 
for a moment suggest that the same con- 
sideration will apply when the transaction 
itself is not beneficial to the family. But 
here the transaction, as a matter of cold 
calculation, was undoubtedly for the bene- 
fit of the family. But the family says that, 
though on paper, the transaction may ap- 
pear to be an attractive one, still, as their 
managers threw away the entire income 
on a life of reckless folly and extravagance 
without ever attempting to reduce the 
debts incurred by them, it has not, in its 
result, benefited it and ought not to bind it. 

The answer to the argument is that, if 
the validity of a transaction is to depend 
on the future conduct and mode of living 
of the manager, then an amount of risk 
and uncertainty is introduced so as to 
make the transaction a speculative one. 
But the case would be entirely different 
if mala fides is established against the 
lender. 

Now, it is remarkable that in the lengthy 
cross-examination of Raja Kamalesh- 
wari there is not one question to suggest 
a case of bad faith against him. I have 
»read his evidence over and over again, and 
I can find nothing even remotely suggest- 
ing a case of bad faith. I think this is 
important, and ought to be carefully re- 
membered in dealing with the case of 
malafides^ But Mr, Manuk’s argument 
is, it doss not very much matter whether 
bis case on this particular point was or 
was not put to Raja Kamaleshwari ; but, 
if he has established that Raja Kamalesh- 
wari Prasad knew only too well what 
eort of life Kamalanand was leading, he 
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has made out a case of mala fides against 
Raja Kamaleshwari. 

Here, again, the evidence is wholly in- 
sufficient. There is no doubt a mass of 
evidence that Kamalanand had two women 
in his keeping, and that he spent large 
sums of monies on them and that he was 
fond of shooting, and that he spent lavish- 
ly in indulging in that particular hobby of 
his, but there is not an atom of evidence 
which even remotely shggests that Raja 
Kamaleshwari knew of his vices or that 
he encouraged him to indulge in those 
vices. Amongst the mass of evidence that 
has been adduced on behalf of the defen- 
dants, there is just one passage ; the only 
one which I have been able to discover ; 
which was strongly relied on by Mr. 
Manuk. That passage will be found in 
the evidence of Zahurul Hussain, and is 
as follows - 

During the Holi dancing and singing 
took place and all the town people were 
there, including the plaintiff Raja Sahib ; 
that took place in 1907 or 1909. In other 
years during the Holi the Kumar used to 
go to his Deori,” 

Now, it is perfectly idle to say that this 
evidence establishes a case of mala fides 
against Raja Kamaleshwari Holi festi- 
vals are recognized festivals in Behar 
when dancing and singing take place and 
it is part of the duty of a rich Zemindar 
to entertain friends on such a festive 
occasion. 

It was then argued that Kamalanand 
was so lost to all sense of shame and de- 
cency that he made himself notorious in 
three cities, Purnea, Bhagalpur and Mon- 
ghyr, and that his reputation must have 
reached the ears of Raja Kamaleshwari. 
Here, again, the evidence does not sup- 
port the argument. We are, for the 
moment not concerned with his doings 
in Purnea and Bhagalpur for the plaint- 
iffs resided and have their place of busi- 
ness in Monghyr. Now, Jainandan Jha 
makes it perfectly clear that Kamalanand 
did not go to reside in Monghyr until the 
year 1905 or 1906, that is to say, not till 
long after the execution of the bond of 
the 18th July, 1904. 

On the question whether Kamalanand 
had any sense of shame or de- 
cency, is sufficient to refer to 
the evidence of Kalikanand himselfi of 
Jainandan Jha and Madho Ram, all 
examined on behalf of the defendants* 
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Kalikanaijd says that Kamalanand did 
not do any “immoral action ” in his pre- 
sence. Jainandan says that Kamalanand 
never associated with prostitutes in his 
presence, Madho Ram says that Rajes- 
wari, one of the women in his keeping, 
used to come to the Kothi after sunset ; 
and then he adds : — 

“ Kamalanand felt ashamed to appear 
with them in public.” 

It is perfectly clear, then, that Kama- 
lanand did not make himself as notorious 
as Mr. Manuk would have us believe ; 
and this is a convenient place to investi- 
gate what enquiry was made by the 
plaintiffs before they consented to lend 
money to the defendants, as the question 
is intimately connected with the ques- 
tion that we are at present con- 
sidering. 

The actual enquiry was conducted on 
behalf of the plaintiffs by Mahabir Pra- 
sad ; who has given evidence in the case 
and Bhagbat Prasad, who is dead, 
Mahabir says in his evidence that he, 
accompanied by Bhagbat, went to Bha- 
galpur, Purnea, and Srinagar. At Bha- 
galpur, they met Raja Bahadur Sheo 
Shankar Sahai. the Manager of Banaily 
Raj, and a gentleman of considerable 
importance in Behar. They learned from 
him that the family of the defendants 
was benefited by the transaction by 
which they had purchased Nityanand’s 
share. 

They also ascertained that Kamalanand 
and Kalikanand were men of good moral 
character. Their enquiry at Purnea and 
Srinagar elicited the same facts. At 
Purnea they made enquiries from Ram 
Prasad Lai, a Pleader, who has acted on 
behalf of the defendants in the present 
case, and from three or four Pleaders in 
the Bar Library. At Srinagar they made 
enquiries from Khublal Khajanchi and 
Jainandan Jha, both in the service of 
the defendants. 

Mahabir explains in his evidence that 
he was especially asked by the plaintiff, 
Raja Kamaleswari, to enquire if 
Kamalanand and Kalikanand were of 
good moral character and) what was 
their previous debt and if the debt was 
for legal necessity. He ascertained that 
they were of good moral character, 
that the previous debt arose as a result of 
the purchase of Nityanand’s share, and 
that the family was considerably benefit- 
€sd by the transaction. He reported the 


result of his enquiries to Raja Kamalesh- 
wari and Raja Kamaleshwari swears that 
he especially questioned Mr. Weatherall 
and Rai Bahadur Lachmi Prasad, who 
were respectively, the Manager and assis- 
tant Manager of the Srinagar Raj as to 
the truth of the statements made to him 
by Mahabir Prasad, and that 

“ They corroborated the facts reported 
by Babu Mahabir Prasad and Babu 
Bhagbat Prasad.” 

Rai Bhadur Sheo Shankar Sahai is 
dead, and he could not, of course, be called 
by the defendants to contradict the story 
told on behaU* of the plaintiffs. But all 
the other persons named by Raja Kama- 
leshwari and Mahabir are alive, and, in 
my judgment, it was the duty of the 
defendants to call them, if it be their case 
(as has been contended before us by Mr. 
Manuk) that the whole of the story told 
by Raja Kamaleshwari and Mahabir on 
this point is false. One of the persons 
named by Mahabir, Jainandan Jha, was 
indeed called by the defendants, but no 
question was put to him as to the enquiry 
alleged to have been made by Mahabir 
from him. The others were not called,, 
though, at the date of the trial, they were 
all alive. 

In these circumstances, it is quite im- 
possible to ignore the testimony of 
Mahabir and Raja Kamaleshwari. The 
consequence is far reaching. It establi- 
shes that Kamalanand and Kalikanand, 
however immoral and extravagant they 
might have been, were not so fl igrantly 
immoral and extravagant that the report 
of it must have reached the ears of the 
plaintiffs. 

There is another point that ought to be^ 
mentioned here. When it is argued that 
the plaintiffs were actuated by bad faith 
and that their whole object was to get 
the property and not the return of their 
money it must not be forgotten that they 
reduced the rate of interest considera- 
bly on the transaction of the 18th July 
1904. The interest on Nityanand’s ^mort- 
gage in favour of the plaintiffs was seven 
and a half per cent with quarterly rests 
The transaction of the 18th July, 190 4, 
was largely a substitution of a new secu- 
rity for Nityanand’s security. The rate 
of interest on this transaction was six 
per cent, per year with half yearly rests. 

As was said by the Judicial Committee 
in Hanooman Prasad Panday's case (1) this^ 
was a transaction prima facie for the 
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benefit of the estate. I have taken the 
trouble to ascertain at what rate of inter- 
est the defendants have borrowed 
money from other money lenders. I find 
that the interest on the loan of Rs. 
3,50,000 advanced by the Maharajah of 
Darbhanga ran at the rate of 7^ per 
cent, with half-yearly rests (Exhibit H 1), 
that the interest on the loan for 
Rs. 7,00,000 advanced by Prithi Chand 
l-»al ran at the rate of 7J per cent, per 
annum with half-yearly rests (Exhibit 
H), that Olao Rabu charged ten per cent, 
and Madho Ram 9 per cent, (see Madho 
Ram’s evidence). I hold that it has not 
been established that the plaintiffs were 
actuated by bad faith in entering into the 
transtiction. 

I will now deal with question whether 
Kamalanand and Kalikanand were actu- 
ally dissipating the estate, not because I 
think that the question is at all rele- 
vant, but because the question has been 
argued at great length before us. Now, in 
considering this question, the date that 
must be regarded is the 12th September, 
1903, for the transactions sued upon have 
all arisen out of the transactions of the 
12th September, 1903. But I do not 
think that it makes the slightest differ- 
ence if we regard the 18th July, 1904, as 
the critical date for the consideration of 
this question. 

Now, there can be no doubt that both 
Kamalanand and Kalikanand were 
thoroughly negligent as to the affairs of 
their estate and that they spent their life 
in high, and, indeed, reckless living. But 
the question which we have to investigate 
is, did they look to the income ot the 
estate for the satisfaction of their whims 
and caprices ? If, indeed, they borrowed 
the money which they spent on their 
pleasure, then, so far as the estate is con- 
earned, it has nothingto complain. 

That would be a personal question 
between themselves and their lenders 
without the slightest embarrassment to 
the estate, for it is well established that 
such defits are not binding on the estate. 
Now, on this point, Jainanandan Jha, who 
has long been associated with the Sri- 
nagar Raj and is at present the Mana- 
ger of the Raj, says that : — 

The amounts which Kumar Kamala- 
nand Singh used to spend extravagantly 
on immoral purposes used to be raised by 
him on loans.*' 

He also says that Kumar Kamalanand 

had also to borrow money for his Shikar 


parties.” 

Kalikanand in his evidence says that he 
was indebted to the extent of five or six 
lakhs before the purchase of share of 
Nityanand and that all these debts were 
incurred to quote his own words. 

** To meet our luxurious desires, im- 
morality, and hunting purposes.” 

To the same effect is the evidence of 
Zahurul Hussain. The evidence establi- 
shed conclusively that, though at times 
Kamalanand took mQfiey from the 
Mofussil, the bulk of the money spent by 
him for immoral purposes was borrowed 
by him from various persons. Now, so 
far as we know, there is only one debt 
which he incurred on the security 
of joint family properties before the tran- 
saction in suit, the debt in favour of 
Maharaj of Darbhanga. All the other 
debts were apparently personal debts 
which do not affect the joint family 
properties. 

In my opinion, this view of the matter 
has an important bearing on the case. It 
may be that the creditors from whom 
Kamalanand and Kalikanand borrowed 
money could have obtained personal de- 
crees against them, and then compelled a 
partition of the joint family estate ; but 
the irresistible inference is that, so far as 
Kamalanand and Kalikanand are con- 
cerned, they left the joint family proper- 
ties severely alone and preferred to 
borrow money on their personal 
securities. If I am right in my conclu- 
sion on this point, the income of the 
joint family properties would always be 
available to discharge the debt due to the 
plaintiffs. 

Mr. Manuk has, however, argued that 
the fact, the undoubted fact, is that the 
joint family properties will be sold up in 
execution of the plaintiffs’ decrees should 
he be fortunate enough to obtain titem. 
That in my view, is entirely a matter of 
speculation. The fact that the suits are 
contested does not decide that there is not 
available to the defendants sufficient 
funds to discharge the debts due to the 
plaintiffs. That question could only be 
solved by the production of the account 
books of the estate ; and these books have 
been carefully suppressed. 

On this question, as well as on the 
question of the income derived by 
the family from Nityanand’s share, 
the following observations of Lord 
Shaw in the case of Murugisam 
Pillai V. M anickavasaka Desika 
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Gnana Samhanda Pandava Sannadhi (3) are 
peculiarly applicable : — 

A practice has grown up,** said his 
Lordship, ‘‘ in Indian procedure of those 
in possession of important documents or 
information lying by, trusting to the 
abstract doctrine of the onus of proof, 
and failing accordingly to furnish to the 
Courts the best material for its decision. 
With regard to third parties, this may be 
right enough ; tliey have no responsibility 
for the conduct of the suit, but with re- 
gard to the parties to the suit it is, in their 
Lordships* opinion, an inversion of sound 
practice for those desiring to rely upon a 
certain state of facts to withhold from the 
Court the written evidence in their pos- 
session which would throw light upon the 
proposition. 

The present is a good instance of this 
bad practice. It is proved in the case by 
the first witness that, **the Mutt has regu- 
lar fair day books : they are not now 
before the Court ; ledgers are also main- 
tained in the Mutt'' These ledgers and 
day books were in the possession of the 
defendants or those of them who were 
heads of the institution, and they are not 
put in evidence. The proposition that 
these defendants challenged was that the 
expenses incurred had been incurred for 
the Mutt and were necessary for its pur- 
poses. The best assistance to a Court of 
Justice would have been a scrutiny of 
these documents, anditheir Lordships feel 
free to conclude that if they had been by 
their entries confirmatory of the defen- 
dants’ view the defendants would have 
brought them into Court.** 

Coming now to the actual evidence of 
extravagance and waste prior to the date 
of the first bond sued upon, we have to 
consider what are the charges made 
against Kamalanand andlKalikanand. Ka- 
malanand is said to have been thoroughly 
immoral; he is further said to have orga- 
nized large shooting parties in which 
money was lavishly spent. The evidence, 
in my opinion, fails to establish that he 
had shown any particular tendency in 
those directions prior to the 18th July, 1904. 
The defendants have, indeed, produced a 
large number of letters written by two 
women, Shahzadi and Rajeshvvari, to 
Kamalanand. Those letters do not fix 

(3) (1917) 40 Mad. 402=39 LC. 659 = 44 1. h. 
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the date at all ; and, if they establish any- 
thing, they establish that his relation 
with them was purely a matter of busi- 
ness. 

Apart from the letters, there are three 
documents Exhibits G-3, G-5, and G 6, 
which throw considerable light on the 
question. They are drafts of ekvarnamahs^ 
which Kamalanand and Shahzadi pro- 
posed to execute in each other*s favour. 
These ekravnamahs were, of course, not 
executed, but they show that the parties 
looked upon the arrangement between 
them purely as a matter of business. 

Mr. Manuk has, however, argued that 
Kamalanand borrowed between five and 
six lakhs prior to the 18th July, 1904, and 
that it must follow that his career of 
extravagance had already commenced. 
The only documentary evidence on this 
point is the mortgage bond executed in 
favour of the Maharaja of Darbhanga on 
the 7th May, 1900, for Rs. 3,50,000. Now, 
the bond itself has not been produced in 
the case, but the plaint filed by the Maha- 
raja has been produced. 

We do not know what the defence of 
the defendants was or whether the Maha- 
raja has recovered decree against the 
defendants on the mortgage of the 7th 
May, 1900. If we go by the allegations 
made in the plaint filed by the Maharaja, 
then it will appear that there was a justi- 
fying necessity for the loan. In any 
event, 1 am not prepared to regard a debt 
of Rs. 3,50,000 as conclusive evidence of 
waste and extravagance. 

The defendants say that apart from the 
loan taken from the Maharajah of Dar- 
bhanga, they took loans from Ulao Babu, 
Chetnarain, and Dharam Chand. Durga 
Prasad gives two other names, Debi 
Marwari and Ram Chand Marwari. There 
is, however, no documentary evidence on 
this point ; and though it may well be that 
Kamalanand and Kalikanand took 
various loans from time to time from 
various persons, I am not prepared to 
accept the oral evidence that all these 
loans were taken prior to the 18th July, 
1904, 

So far as Kalikanand is concerned, it 
has been suggested that he wasted nearly 
three and a half lakhs, on dogs, motor 
cars, horses, and in machineries for the 
manufacture of soap, knives, etc. In 
my opinion, the evidence is wholly 
unreliable. In the first place, it is 
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admitted by Kalikanand that the account 
books will not show any expenditure in 
respect of bis extravagance. 

Now, I can imagine the account-books 
being silent on the question of money 
from time to time paid to Shahzadi and 
Rajeswari ; but I am wholly unable to 
believe that the money paid for buying 
machineries or motor cars would not be 
entered in the books of account. There 
is no reason to doubt that Kalikanand, 
like others in his position, had motor 
cars, horses and dogs ; but it is one thing 
to say that, from time to time, he bought 
motor cars, horses and dogs, and quite 
another that,®in respect "^of these extra- 
vagances, he spent nearly three lakhs 
and a half. 

I wholly disbelieve that he ever spent 
money in respect of machineries, for I 
find it difficult to believe that, if he 
incurred any expenses in connection with 
his ambition to learn how soap and 
knives are manufactured, they should 
not be entered in the books of account, 
unless it be that he regarded the enter- 
prise as his personal enterprise in which 
case, of course, the estate has nothing to 
complain. Kalika does say in his 
evidence that he never took : any money 
from the estate for these purposes but 
that he always took loans. If he did, 
his conduct was meritorious in that he 
made no attempt to learn an art at the 
expense of the estate. On his own 
evidence^ he did not impoverish the 
estate to any extent by the zeal which 
he is supposed to have shown in acquiring 
a very useful knowledge. 

My conclusions on this point are as 
follows : — 

(1) there can be no doubt that 
Kamalanand was both immoral and 
extravagant ; but, for the most part, he 
indulged himself, not at the expense of 
the estate, but by borrowing money from 
different persons ; 

(2) there is no reliable evidence that 
he began bis career in this direction 
prior to the 18th July, 1904 : 

(3) so far as Kalikanand is concerned, 
there is no reliable evidence that he was 
at any time extravagant. 

It must follow, therefore, that the 
security of the 18th July, 1904, is 
enforceable as against the joint family. 

I have now to deal with the validity of 
the mortgage of the 7th November, 
1912 executed by Kalikanand in favour 


of the plaintiffs. It will be remembered 
that, at this date, Kamalanand was dead.. 
The transaction of the 7th November, 
1912 amounted to the substitution of a 
new security for the security of the 18th 
July^ 1904 created by Kamalanand and 
Kalikanand in favour of Banaily which, 
itself was substituted for the security of 
the 12th September, 1903 in favour of 
Banaily . The presumption of law, there 
fore, on the authority ‘of Ilunooman 
Prasad Panday's case (1), is prima fake 
to support the charge. Their Lordships 
in the case cited said as follows; — 

Consequently, if, as is the case here, 
as to part of the charge, it be created by 
substitution of a new security for an 
older one, where the consideration for 
the older one was an old precedent debt 
of an ancestor not previously questioned, 
a presumption of the kind contended for 
by the appellant would be reasonable.*' 

On the authority of the Judicial 
Committee, there is ground to raise a 
prima facie presumption in the plaintiffs* 
favour of a consideration that binds the 
estate. The case of the defendants, 
again, is the same, namely, that they are 
not bound by a transaction entered into 
by one who has throughout lived a life 
of reckless folly. But the transaction of 
the 7th November, 1912 was entered 
into by Kalikanand, and not by 
Kamalanand ; and, if I am right in my 
conclusion, there is no reliable evidence 
that Kalikanand was at any time guilty 
of waste and extravagance. 

But, then, say the defendants, though 
Kalikanand may actually have entered 
into the transaction, it was made 
inevitable by the waste, and extravagance 
of Kamalanand. To this, there is this 
answer ; that if you are going to trace 
the transaction of the 7th November, 
1912 to its origin, there is no reliable 
evidence that, on the 12th September, 
1903, Kamalanand had begun his career 
of waste and extravagance, and that the 
transaction of the 12th September, 1903 
if I am right in my conclusion, was 
undoubtedly for the benefit of the joint 
family. 

Quite apart from these considerations 
there is not the slightest evidence that 
the plaintiffs or any of them knew or 
had reason to believe that, though the 
transaction was prima facie beneficial, it 
would not, in its result, benefit the 
family because of the character, tempera- 
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ment| and mode of life of Kamalanand* 
I ani| therefore, unable to see how the 

validity of the tr. ns icdon of the 7th 
November, 1912, can at all be questioned. 

There is, in my opinion, another argu- 
ment in favour of the validity of the 
mortgage of the 7th November, 1912. 
The evidence makes it perfectly clear 
that Banaily was about to sue on the 
mortgage of the 18th July, 1904, and that 
the plaintiffs found the money for the 
defendants just in time to prevent the 
suit. Now, it seems that, though the 
bond was executed on the 7th November, 
1912, there was delay in paying the 
money to Banaily. On that date we have 
the following letter (Exhibit 13) from 
Kalikanand to Raja Kamaleshwari : — 

“ My dear Rajah Saheb, 

** I thank you very much for your 
kindly helping me with the money to pay 
oflf the Banaily bond, for which I was in 
great difficulty. 

** I further assure you that from now 
the interest of both of your bonds will be 
paid very regularly to every six monthly 
due and if I fail to fulfil my promise, you 
are at liberty to take any action you will 
take and for this, I will not blame you. 

With kindest regards, 

Yours very sincerely, 

(Sd.) Kalikanand Singh.’* 
On the 11th November, 1912, Rai 
Bahadur Lachmi Prasad Sinha who was 
at that time the Manager of the Srinagar 
Raj, wrote the following letter to Raja 
Kamaleshwari: — 

“My dear Raja Bahadur, 

“ We have arranged to pay up all the 
Banaily dues except the fifty thousand 
jrupees as arranged. 

“ To-morrow the Civil Courts will re- 
open and so we must reach Bhagalpur 
to-night and pay off the money before 
10 A.M., to-morrow, else I hear Shiva 
Babu will positively file the suit in the 
first hour, I, therefore, request that you 
will kindly send your man with the money 
this evening by the Loop Mail. They 
will stop with me at Bhagalpur to-night. 
There is no any earlier train to-morrow 
except one which leaves here at 10 a.m., 
and reaches Bhagalpur 1 o’clock which 
.1 think will be too late. 

Trusting you are well. 

Yours sinoerely, 

(Sd.) Lachmi Prasad Sinha.” 
On the same day the.following telegram 


was received by Raja Kamaleshwari from 
Nishikanta Sen. 

“ To Raja Kamaleshwari Prasa i Singh 
Monghyr. 

Please pay your money otherwise suit 
inevitable : balance is being arranged, no 
fear when we are helping Srinagar, no 
anxiety when we take six lakhs, wire. 

Nishikanta Sen.” 

Nishikanta Sen, it may be mentioned, 
held a general power- of-attorney from 
the defendants which was executed in his 
favour at the time of the execution of 
the mortgage bond in favour of Prithi 
Chand Lai, that is to say, 30th October, 
1912. There is, therefore, pvima facie 
proof of the representations made by 
Kalikanand in the mortgage bond of the 
7th November, 1912, which are to the 
effect that Banaily was about to institute 
a suit on foot of the mortgage of the 
iJith July, 1904, and that, if the claim of 
Banaily was not immediately satisfied, 
there was likely to be considerable loss 
to the family. 

As the Judicial Committee said in the 
leading case [Hunooman Persad Panday 
V. Musammat Bahooee Mmvaj Koonwerce^l)]^ 
the representations by the manager ac- 
companying the loan as part of the res 
gesioe and as the contemporaneous decla* 
ration of an agent, though not actually 
elected by the principal, have been held 
to be evidence against the heir. The 
correspondence to which I have referred 
furnish prima facie proof of such repre- 
sentations. 

Mr. Manuk, whose robust advocacy is 
always of the greatest assistance to the 
Court, objected that the documents which 
I have set out were not proved according 
to law. Now it appears that Raja Kam- 
leshwari, in the course of his evidence on 
commission, produced these documents. 
They were then tenderedan evidence, and, 
as the defendants did not object to them 
they were marked as exhibits by the 
Commissioner. 

This took place on the 19th September, 
1915, though, according to the practice in 
the Mofussil, they were actually filed in 
Court so far back as the 18th May, 1915. 
On the 5th December, 1917, when the 
arguments in the case had commenced 
the defendant filed a petition objecting to 
the admissibility of these documents. 
The learned Subordinate Judge passed 
no order on this petition. 

Mr. Manuk’s argument is that the 
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refusal of the learned Subordinate Judge 
to pass-an order on his petition was tanta- 
mount to his rejecting these documents. 
In my opinion the argument is wholly 
without foundation. It was not in the 
power of the learned Subordinate Judge 
to reject documents which had been ad- 
mitted without protest. 

Mr. Manuk does not seem to appreciate 
the distinction between the relevancy of 
document, and the proof of a document. 
The question of relevancy is a question of 
law, and can be raised at any stage ; but 
the question of proof is a question of 
procedure, and is capable of being 
waived. I hold that the question of proof 
of these documents was waived by the 
defendants, and can no longer be urged 
before us. 

Now, if we are at liberty to consider 
these documents, they undoubtedly esta- 
Wish that there was necessity, and an 
urgent necessity, for the loan of the 7th 
November, 1912. There is no doubt that 
Banaily was about to sue on the mortgage 
of the 18th July, 1904; there was no 
defence to the suit, and Kalikanand, as 
the /larta of the family, was entitled to 
exercise his discretion on the question 
whether it was better for the family to 
submit to a decree or to take a further 
loan to discharge the debt due from the 
family. 

He did exercise his discretion and ap- 
plied for a loan to the plaintiffs to enable 
them to discharge the debt due to Banai- 
ly. I am of opinion that, when the dis- 
cretion of the managing member is 
exercised ifom fide and, as he con- 
ceives for the benefit of the estate, it 
should not be narrowly scrutinized by 
the Court. 

It was lastly argued that there was no 
enquiry made by the plaintiffs as to the 
transaction of the 7th November, 1912, 
and, indeed, as to any of the transactions 
on which the present actions have been 
brought. I confess that it is difficult to 
appreciate what enquiry could have been 
made by the plaintiffs. They ascertained 
that the original transaction by which 
the defendants purchased Nityanand’s 
share was undoubtedly for the benefit of 
the estate. They knew that, in purchas- 
ing the share the defendants had to take 
a loan from Banaily. They enquired into 
the moral character of Kamalanand and 
Kalikanand, and the result of the enquiry 
was wholly satisfactory. They paid the 
money not into the hands of Kamalanand 


and Kalikanand but to Banaily,. and thus 
satisfied the loan given by Banaily to 
enable the defendants to acquire the share 
of Nityanand. 

In other words, they saw to the applica- 
tion of the money, and took the precau- 
tion to recover from Banaily the mort- 
gage-bond of the l2th September, 1903, 
and 18th July, 1904, executed in its favour 
by the defendants. They siw that there 
was a pressing necessity for the defen- 
dants to take a further advance on the 
7th November, 1912, as Banaily was 
about to sue on the mortgage of the )8th 
July, 1904. In my judgment, such enquiry 
as was made by them was quite suffi- 
cient, in view of the fact that they saw to 
the application of the money. In my 
opinion, the mortgage of the 7th Novem- 
ber, 1912, is enforceable as against the 
family. 

In view of my finding on this point, it 
is quite unnecessary to deal with the 
question of antecedent debt. 

There remain three other questions 
which were argued before us on behalf of 
the appellants. It was contended that the 
personal remedy against Kalikanand on 
the transaction of the 18th July, 1904, is 
barred by limitation. The only 
question is, whether the part 
payments upon which the plaintiffs rely 
have been established. It is suffici«nt for 
me to express my entire concurrence 
with the reasonings employed by the 
learned Subordinate Judge in coming to 
the conclusion that the personal remedy 
is not barred. 

The next point is as to the validity of 
the registration. The argument is this : 
the mortgage bond of the 18th July, 1904, 
was executed by Kalikanand and by 
Kamalanand in two capacities, first on 
his own behalf and secondly, as the father 
and guardian of Ganganand and Ambika- 
nand. The documunt was presented 
for registration by Lachmi Prasad under 
a power of attorney executed in his 
favour by Kamalanand and Kalikanand. 

It was argued before us that there was 
no valid presentation on behalf of 
Ganganand and Ambikanand and 
accordingly, the document is invalid as 
against them. It w?s not made clear to 
us how Ganganand and Ambikanand, 
who were minors, could either have exe- 
cuted a power of attorney in favour of 
Lachmi Prasad or presented the docu- 
ment themselves, for registration. The 
argument is wholly unsubstantial. The 
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only argument which is open to Mr. 
Manuk, on the admitted facts, is that 
there was no valid execution by the 
minors; but then, nobody suggests that 
there was. If it was, then the document 
would bind them and the question of 
benefit and legal necessity would not 
arise. 

It is only because the security was 
brought into existence by the managers 
of the joint family that the question of 
necessity and benefit has arisen. 1 ap- 
prehend that, provided that the transac- 
tion is one into which a prudent owner 
would enter, the manager of a joint 
family is entitled to bind the joint family 
properties by a mortgage executed by him. 
It is wholly immaterial whether the 
minors join in the mortgage or not. 

As a matter of law, they cannot join in 
the transaction. The transaction must 
stand or fall on the determination of the 
:iuestion whether the transaction was one 
into which a prudent owner would enter. 
If it was, then the transaction must bind 
the joint family properties, although there 
was no registration, and consequently, no 
jexecution on behalf of the minors. If it 
was not, then the transaction fails, and it 
is wholly immaterial whether there was 
registration and consequently execution 
on behalf of the minors. I must overrule 
Mr. Manuk’s argument on this point. 

These are all the questions that arise in 
connection with First Appeal No. 86 of 
1918. In my opinion the arguments 
advanced by Mr.Manuk are unsustainable, 
and I would accordingly dismiss First 
Appeal No. 86 of 1918 with costs. 

In connection with First Appeal No. 
85 of 1918, another question arises, and 
it will be my duty now to deal with it. 
The question is, what are the parcels 
intended to be secured by the document 
of the 18th July, 1904? The 19th clause 
of the mortgage bond runs as follows : — 

‘‘ For the payment of the loan, princi- 
pal, interest and compound interest, and 
of costs in case of institution of a suit, we 
do hereby mortgage and hypothecate our 
shares in mauzas entered in Schedule No. 
1 , allowing the mortgage lien created by 
the bond, dated 3rd June, 1894, to stand 
good, as also shares in mattzas entered in 
Schedules Nos. 2 and 3 with all rights 
and appurtenances, appertaining thereto 
which belong to us or may hereafter 
belong to us. Uutil the payment of the 


loan, principal, interest and compound 
interest, we shall not have the right to 
transfer the mortgaged properties in any 
manner, directly or indirectly, on any 
allegation whatever. The mortgage in 
favour of the sMRaja Bahadur shall have 
preference and shall take effect from the 
3rd June, 1894.” 

It is necessary to state that the date, 
3rd June, 1894, is a mistake for 14th June 
1894, and that the bond of 14th June, 
1894, which was expressly kept alive by 
this transaction, was the bond executed 
by Nityanand in favour of the plaintiffs, 
whereby he mortgaged each portion and 
whole of 2 annas, 8 pies share in 16 
annas of each of the mauzas in Tappa 
Jamalpur. 

The schedule at the foot of the bond ie 
in three parts. Specification No. 1 deals 
with Nityanand’s share in the villages 
appertaining to Tappa Jamalpur purchas- 
ed by the family on the 28th October, 
1903, and it expressly keeps alive the 
security created by Nityanand in favour 
of the plaintiffs by the bond of the 14th 
June, 1894. Then there is the description 
of the property mortgaged which runs as 
follows : — 

“Tappa Jamalpur, Pargannah Pharkia, 
Police Station and Sub- Registry Office of 
Gogri ash mahal^ the dakhli mauzas of 
which are given below with kamat 
lands.” 

Then there follows a list of 52 dakhli 
villages the total value whereof would be 
very insignificant. It is conceded that 
the enumeration is entirely false in the 
sense that there are numerous dakhli 
villages which find no place in the list. 
It is also conceded that not a single 
mauza finds a place in the enumeration. 
But it is argued that that enumeration of 
dakhli mauzas must be read as restrictive 
of the general description of the proper- 
ties mortgaged, that conveyed by the 
expression. 

“Tappa Jamalpur, Pargannah Pharkia, 
Police Station and Sub- Registry Office of 
Gogri.’’ 

Specification No. 2 deals with the two- 
thirds share of the family in Tappa 
Jamalpur. It is conceded that if Mr. 
Manuk’s argument witji reference to 
Specification No. 1 is right, he must 
equally succeed on his argument as to 
Specification No. 2. No question arises 
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as to Specification No. 3, as Mr. Manuk 
conceded that all the villages appertain- 
ing to Taluka Nauhatta have been validly 
mortgaged. 

In my opinion, there is no difficulty 
whatever in construing the schedule. 
Now, the best construction of deads, and 
the one most satisfactory to the Courts, 
is to make each part expound the other, 
so as to make all the parts agree ; and, if 
a doubt arises upon the construction of a 
grant, and the doubt can be removed by 
construing the deed adversely to the 
grantor, this will be done especially where 
the deed is executed, as here for valuable 
consideration. This rule, however does 
not come into operation until a doubt has 
arisen upon the construction of the deed. 

Now, the critical question is, whether 
the description by enumeration ought to 
be rejected as inaccurate or false or whe- 
ther it ought to be read as restrictive of 
the general description contained in the 
schedule. Now, there are two important 
considerations which ought not to be 
ignored. First, the document makes it 
perfectly clear both in the operative part 
and in the schedule, that the security crea- 
ted by the mortgage bond of the 14th 
June, l'<94, was to be kept alive and not 
extinguished. 

Now, the security created by the bond 
of the 14th June; H94, was in respect of 
each and every village appertaining to 
Nityanand*s 2 annas 4 pies of Tappaja- 
malpur. The plaintiffs held the security in 
their favour by the transaction of the 18th 
July, 1904. The defendants, who had mean- 
while taken a conveyance of Nityanand*s 
share in the entire family properties, and 
therefore, in 2 annas 4 pies of Tappa Ja- 
malpur, discharged the debt due by Nitya- 
nand to the plaintiffs by taking a fresh loan 
from the plaintiffs on the security, accor- 
ding to the plaintiffs, of the 2 annas 4 pies 
of Tappa Jamalpur, and according to the 
defendants, of 52 dakhli mauzas apper- 
taining to the 2 annas 4 pies of Tappa 
Jamalpur. 

The question is, who is right. In my 
opinion, the fact that the plaintiffs express- 
ly kept alive the security of the 14th 
June, 1894, suggests the inference that all 
the villages appertaining to the 2 annas 
8 pies of Tappa Jamalpur which once 
belonged to Nityanand were intended to 
be mortgaged. Now, the whole object in 
keeping alive a security is to enable a 
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party to hold that security a& a shield 
against a hostile attack upon that security. 

Now, a shield without a sword would be 
perfectly useless to the party ; in other 
words, if the transaction which we are at 
present considering did not intend to 
create a security in respect of the entire 
2 annas 4 pies of Tappa Jamalpur which 
once belonged to Nityanand so as to give 
a right to the plaintiffs to enforce the 
security in respect of that 2 annas 4 pies 
of Tappa Jamalpur, it would be perfectly 
useless for the plaintiffs to be told that 
they can use the security of the 14th 
June, 1894, as a shield against a hostile 
attack. 

The other consideration is that we 
have details in the schedule which suggest 
that the entire 2 annas 8 pies of Tappa 
Jamilpur was intended to be mortgaged. 
First, we have the extent of the mortga- 
ged share, 2 annas 8 pies ; 2 annas 8 pies 
in what ? 

The document says, 2 annas 8 pies in 
Tappa Jamalpur, Parganah Pharkia, 
Police Station and Sub- Registry Office of 
Gogri. Then we have the touzi number ; 
touzi number of that } Not of the few 
dakhli villages which are enumerated in 
the schedule which cannot have any touzi 
numbers but of the entire mahal, 
Jamalpur. Then we have the mention of 
the sadar jama^ not of the 25 dakhli vil- 
lages, but of the 2 annns 8 pies of Tappa 
Jamalpur. 

It was then argued by Mr. Manuk 
that it was clearly unnecessary to enu- 
merate the 52 dakhli villages, unless they 
were intended to be restrictive of the 
general description. 

Now, in my opinion, it is one thing to 
say that lam conveying the dakhli mauzas, 
a list of which is given below, appertaining 
to my Tappa Jamalpur, and quite another 
that I am conveying my Tappa Jamalpur 
of which the touzi number is this and the 
sadar jama is so much, the dakhli mauzas 
of which are as follows. Now, it is quite 
true that : — 

“ If there is some land wherein all the 
demonstrati )ns are true and some, where- 
in part are true and part false, they shall 
be intended words of true limitation to 
pass only these lands wherein all the cir- 
cumstances are true.*’ 

Take, for instance, a grant of “ all 
these messuages, etc., in the occupation 
of B, in the City of W, formerly belong- 
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ing to the Hospital of W. Now there 
may be m^essuages in the occupation of 
B, in the City of W, but not belonging to 
the Hospital of W. Under the rule just 
stated they will not pass if there are: — 

« Lands wherein all the circumstances 
are true.*’ 

But here the enumeration is confessed- 
ly inaccurate ; and I arn of opinion that 
the case falls under the other rule stated 
in the books, namely, whenever there is, 
in the first place, a sufficient certainty and 
demonstration, and afterwards an accu- 
mulative description and it fails in point 
of accuracy, it will be rejected. That rule 
has also been stated in this form : as soon 
as there is an adequate and sufficient 
definition, with convenient certainty, of 
what is intended to pass by a deed, any 
subsequent erroneous addition will not 
vitiate it. Lewellyn v. Jersey [Earl of) (3), 
Morrell v. Fisher (4). In West v. 
Lawday (5). 

Lord Westbury, L.C. stated the rule in 
these words : — 

** That maxim to which I refer/’ refer- 
ring to the maxim of false demonstration. 

Is applicable to a case where some 
subject-matter is devised as a whole under 
a denomination which is applicable to the 
entire land and then the words of descrip- 
tion that include and denote the entire 
subject-matter are followed by words 
which are added on the principle of 
enumeration, but do not completely enu- 
merate and exhaust all the particulars 
which are comprehended and included 
within the antecedent universal or generic 
denomination. The ordinary principle 
and rule of law, which is perfectly con- 
sistent with common sense and reason, is 
this, that the entirety which has been 
expressly and definitely given shall not be 
prejudiced by an imperfect and inaccurate 
enumeration of the particulars of the 
specific gift.’* 

In my opinion, the passage cited is 
entirely relevant to the present enquiry. 
Here some subject-matter has been mort- 
gaged as a whole under a denomination, 
Tappa Jamalpur, with a definite touzi 
number and a definite saddar jama which 
is applicable to the entire land including 
the dakhli villages and then the words of 

(4) (1843) 11 M. and W. 183=152 E. R. 767 

*12L. ].Ex 243 

(5) (1849) 4 Ex. 591*19 L. J. Ex, 273; 

k) ( 1865 ) a H. L. C. 375=13 iL. T, 171 = 
a E. R. 1378. 


description that include and denote the 
entire subject-matter, namely, Tappa 
Jamnlpur with a definite number and 
a definite sadder jama, are followed by 
words which are added on the principle 
of enumeration, namely the fifty-two 
dakhli vilUges, but do not completely 
enumerate and exhaust all the part culars 
which are comprehended and included 
within the antecedent universal or generic 
denomination, namely, Tappa Jamalpur. 

It must follow that the entirety which 
has been expressly and definitely mort- 
gaged, namely, Tappa Jamalpur shall not 
be prejudiced by an imperfect and inaccu- 
rate enumsratioa of the particulars of the 
mortgage. 

I must dismiss First Appeal No. 85 of 
19iS with costs. 

BucknilliJ- — These two First Ap- 
peals were appeals from a decision of the 
Additional Subordinate Judge of Monghyr, 
dated the 22nd December, 1917. The 
litigation concerns a sum of money 
amounting to approximately twenty lakhs 
of rupees. Although the documentary 
and oral evidence is very extensive the 
facts are very simple and are capable of 
being summarized very shortly. 

One Kumar Srinand Singh was the 
proprietor of a laig ; est ite known as the 
Srinagar Ivaj situated in this Province 
near the Nepal border, it seems, with the 
closely connected domain known as the 
Banaily Raj, to comprise about 4,50,000, 
acres, f. r., approximately 700 square 
miles. 

Kumar Srinand Singh, who died in 
18S0, had more than one wife. By the 
first he had one son, Nityanand Singh 
who was born about 1870. By the second 
he had two sons, Kamalanand Singh and 
Kalikanand Singh, the former born in 
1875 and the latter in 1877. Kamalanand 
died in 1910 leaving three sons, (1) 
Ganganand Singh, born in 1898, who is 
here the second defendant; (2) Ambika- 
nand Singh, born in 1903, who was the 
third defendant, but who died during the 
course of this litigation, and (3) Achita- 
nand, born in 1907, who is the fourth 
defendant. 

Kalikanand is alive and is the 
first defendant ; he, too, had three 
sons, (1) Abhayanand, who is the 
fifth defendant, (2) Bigayanand, the 
sixth, and (3) Jainand, who also died 
during the course of this litigation* 
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Shortly after Kumar Srinand Singh died, 
it is stated, that disputes arose between 
the two widows, i. e., the mother of Nit- 
yanand and the mother of Kamalanand and 
Kalikanand, with the result that in 1882 
the management of the estate was placed 
under the Court of Wards. The property 
was thus and well looked after until 1891 
when Nityanand Singh, coming of age, 
took over the control of the Raj. The 
estate was at this date in a very llourish- 
ing condition. 

For some reason, it has been suggested 
that she was apprehensive as to his 
management. The mother of Kamalanand 
and Kalikanand brought on their behalf 
in 1891 against Nityanand a partition suit 
which resulted in a compromise decree in 
1892 under which Nityanand received 
one-third and Kamalanand with Kali- 
kanand two-thirds of the Raj, From 1892 
to 1896 (when Kamalanand attained his 
majority) his mother looked after her two 
son’s joint two-thirds share but in the 
latter year Kamalanand, then being of 
age, was naturally placed in charge. 

la 18^8 Kalikanand came of age. 

Nityanand appears to have led an ex- 
travagant and careless life, and though 
his estate had a revenue of what is said 
to have been roughly 80,000 rupees per 
annum he seems quickly to have run into 
debt. His two step brothers were also 
doubtless improvident, for, though in 
receipt of extremely handsome revenues 
from their pioperty, their mode of living 
was so luxurious and their expenses great 
that they, too, seem to have found their 
income inadequate to provide for the 
large sums spent by them, partially in 
entertaining and hunting, and had re- 
course to borrowing. 

None of the three kinsmen appear to 
have taken any personal part in the 
management of their domains but to have 
been content to leave it in the charge of 
others and merely to receive and spend 
their revenues. 

It isfrom the string of borrowing tran- 
sactions indulged in by these three gentle- 
men that the present litigation emanates. 
The following is a short history of these 
arrangements : — 

1. On June 6th, 1894, Nityanand, who 
^had no son, borrowed from one Babu 
JCamaleshwari Prasad (who was the 
lather of the first plaintiff in these suits) 
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two lacs of rupees ; as security he mort- 
gaged (the mortgaged bond is Exhibit 1). 

“ each portion and whole of riiy 2 annas 
8 pies share in my proprietorship and pos- 
session in 16 annas of each of mouzas in 
Tappa Jamilpur, etc. asli with dakhili^ 
specifications whereof with Parganah, 
Police Station, Registry Olfice. and sadav 
are entered at the foor of this bond 
with all rights, lands and Zemin- 
dar y Kutchery etcZ 

In this deed Nityanand recites that : — 

“ It IS necessary for me ai<d incumbent 
on me, on account of heavy interest 
and repeated demands to re pay 
Rs. 1,54,677 7-10 principal and interest 
due xxndtv rokcis^ dated 6th December, 1893, 
7th December, 1893, 28th January, 1894, 
and 2Sth May, 1894, executed by me in 
favour of Anant Ram Marwari of Bazar 
Sujaganj, etc., as also under hahtkhaia 
accounts due to Kalu Malu, a Mahajan of 
Benares, and on account of fees of B. 
Grishchandra Banerji, Vakil ol Adampur, 
a quarter of Bhagalpur (torn) 1 require 
Rs. 45,322-8-2 for preparation (torn) and 
purchase of stamp of this bond and for 
other domestic purposes, and there does 
not appear to be any other means of re- 
payment and of meeting the necessary 
expenses than borrowing. ** 

The rate of interest was 10 annas per 
hundred rupees per month, ^ per 
cent., but it was compound interest with 
rests at the end of every four months. 
Nityanand does not appear to have paid 
the interest as it fell due but to have 
allowed it to accumulate. 

2. On March 6th, 1899, Nityanand 
executed another mortgage bond m favour 
of Kumar Kamalanand Singh, and 
Kumar Kirtvanand Singh. In it he recited 
that he had become involved in heavy 
debts of which he gives a schedule ; that 
bis properties were held in mortgage on 
account of several debts; that various de- 
crees had been obtained against him and 
that, in execution of certain of such, some 
of his properties had been advertised for 
sale and that, without borrowing money 
for the satisfaction of all these debts, 
there was no hope of saving the proper, 
ties from being sold. 

The mortgagees were relatives of 
Nityanand, being descendants from a 
recent common ancestor ; they were the 
minor sons of one Raja Lilanand Singh 
Bahadur and were represented in this. 
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transaction by Rani Sita Pati, their 
mother and guardian. This branch of 
the family has been referred to in this 
litigation as the ‘‘ Banaily Raj.** 

Nityanand borrowed under this deed 
lacs at 7 per cent, compound interest with 
half-yearly rests (the mortgage- bond is 
Exhibit 45). In the schedule of the debts 
given, the loan of June 6th, 1894, to Babu 
Kamleshwari Prasad is included ; with 
the accrued interest, the total then due 
seems to have been Rs. 2,90,000, Nitya- 
nand furnished as security and mort- 
gaged 

“ my Zemindari, patni^ istimrari, dur- 
patnif and lakheraj rights, etc., to all the 
immoveable properties in the District of 
Bhagalpur Monghyr, Darbhanga, Mal- 
dah and Purnea.” 

Some of these properties (which were 
contained in a schedule) had already 
been mortgaged ; others had not. 

3. On May 7th, 1900, Kamalanand 
and Kalikanand (the former then having 
one son born in 1894) borrowed from the 
then Hon’ble Maharaja Sir Rameshwar 
Singh Bahadur, G. C. I. E,, proprietor of 
the Darbhanga, Raj, lacs at 7^ per 
cent, compound interest with half-yearly 
rests. Kamalanand and his son and 
Kalikanand were members of a joint 
Hindu family which was governed by the 
Mitakshara School of Hindu Law. 
Kamalanand was its karta. We have not 
had any copy of this bond placed before 
us but from Exhibit H-1 which is a 
certified copy of a plaint in a Mortgage 
Suit No. 172 of 1916, brought on the 2‘'th 
April 1916 by the Maharaja against 
Kalikanand and his then two living sons 
and the two (then living) sons of Kamala- 
nand Singh, who had, as 1 have mentioned 
before, died in April 1910, a certain 
amount of information can be gleaned as 
to its nature. 

In paragraph 4 of this plaint it is 
recited that Kamalanand and Kalikanand, 
the adult members of the joint family, 
were in 1900 in need of about lacs of 
rupees for the purpose (a) of paying off 
joint family debts due to different creditors 
on hat chitha and on demand notes, etc., 
and incurred on account of the marriages 
of Kalikanand and of his relations and 
those of Kamalanand Singh, as also for 
the performance of the Namkaran cere- 
mony of the children of the said Kamala- 
nand, and (b) or meeting the expenses of 
the marriages of the daughters of Kamala- 


nand which were about to take place 
the near future, and {c) also for the pur- 
chasing of property for the benefit of the 
joint family. 

Kamalanand, and Kalikanand as secu* 
rity for this loan mortgaged a consider- 
able quantity of their properties belonging 
to their joint family. Apparently there 
was a covenant by them in the mort- 
gage-bond that they would pay off the 
whole of the principal and the interest 
within a period of 19 years and that if the 
arrears due on account of interest exceed- 
ed at any time the sum of Rs. 40,000 the 
mortgagee was to be at liberty forthwith 
to sue tor the entire principal, interest 
and compound interest due. As a matter 
of fact, only a very small amount was 
paid off by the mortgagors. 

4. Onthellth March, 1902, Kumar 
Kamalanand Singh and Kumar Kritya- 
nand Singh, from whom Nityanand had 
borrowed 3i lacs obtained a decree 
against him under the mortgage, for the 
sum of Rs. 41,286-4-0 which represented 
the amount due on the original loan plusr 
the interest due. On the 12th September 
1903, these decree-holders by a deed of 
transfer sold to Kamalanand and Kalika- 
nand all their rights under the decree for 
the sum of Rs. 4,89,679 3*9. 

This deed of transfer is Exhibit 36. In 
it, after reciting how the decree- holders 
had lent 3J lacs to Nityanand and how 
and why they had obtained their decree 
against him, it is indicated that as the 
properties in the Srinagar Raj belonged 
as to one-third part to Nityanand and as 
to two-thirds to the transferees but 
had not been partitioned, the transferees 
had, under such circumstances and for 
their own benefit, decided to buy all the 
rights and interests possessed by the 
transferors under their mortgage bond 
on the bisis of which the decree had 
been obtained. 

The transferees did not pay cash for 
their purchase, but entered into a mort- 
gage-bond with the transferors under 
which they borrowed from the transferors 
5 lacs of rupees. From this sum 
was deducted the purchase price, 
Rs. 4,89,679-3-9. This mortgage-bond 
is Exhibit 35 and was entered into by the 
mortgagors, Kamalanand and Kalikanand 
on behalf of their joint family. This 
bond recites that they purchased* the 
mortgagee’s decree from the decree- 
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••holders for the benefit of the joint family, 
*with the advice of friends and well-wish- 
ers,’ but that, as the mortgagors had no 
money in cash at present to pay the price 
of the said decree as well as to meet other 
necessities, the loan of 5 lacs had 
accordingly been arranged. 

The money carried 6 per cent, com- 
pound interest with six-monthly rests and 
Was to be paid back on the expiration of 
one year from the date of the bond. As 
security the mortgagors hypothecated a 
large amount of their family property 
which is detailed in long schedules. 

5. On the 28th October, 1903, Kamala- 
nand and Kalikanand bought by deed 
from Nityanand what he describes, as 
the whole and the entire interest that I 
have got together with the right of 
redemption, with respect to what may be 
shortly described as his share in the 
Srinagar Raj. This deed is Exhibit 52 
and is a somewhat cunous document. 

It recites the connection between him- 
self and his two step-brothers ; how he 
had encumbered his property and had 
been unable to pay his debts; the differ- 
ent charges to which the property was 
subject and how he feared that if he was 
given any considerable lump sum he 
might spend the whole amount. Tue 
consideration was a sum of Rs. 60,OJO 
but this was, with the exception of the 
sum of Rs. 6,000 which was to be utilised 
to pay off certain petty debts which he 
had contracted, to be doled out to him 
in the shape of a monthly allowance of 
Rs. 300. 

There can be no doubt that Kamala- 
nand and Kalikanand made this purchase 
on behalf of their joint family in order to 
round off the previous transaction by 
which they had acquired the right m the 
decree obtained by the Banaily Raj under 
its mortgage against Nityanand’s pro- 
perty. 

6. It will be remembered that under the 
mortgage of the 12ch September, 1903, it 
was nbhninally incumbent upon Kamala- 
nand and Kalikanand to re-pay to the 
Banaily Raj at the end of the year 
the 5 lacs which they had borrowed 
from it They were not in a position to 
4 o 80 and accordingly a new arrange, 
ment was come to with the present first 
plaintiff Raja Kamaleshwari Prasad 
Singh. 
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7. Kamalanand and Kalikanand on 
the 18th July, 1904, entered on’behalf of 
their joint family into a mortgage-bond 
which is Exhibit 11 which is the first 
bond sued upon ; this is the bond sued 
upon in Suit No. 464 of 1914 which is the 
subject-matter of the present Appeal 
No. 85 of 1918. Both the date 
and the bond itself are of very great 
importance. 

It recites at great length the circum- 
stances whicli had given rise to the post- 
tion as it stood that day. Under the 
mortgage of the 3rd July, 1894, 
Rs. 4,33,135-8-0 were due to the mort- 
gagee whilst to the Banaily Raj under that 
of the 12th September, 1903, the amount 
due was Rs. 5,25, si 5. The mortgagors 
accordingly borrowed from the plaintiff 
Rs. 7,33,133 8-0. This sum represented 
first of all the amount due on the bond of 
the 3rd June, 1904 and secondly the sum 
of rupees 3 lacs which was utilised in 
paying of a portion of Rs. 5,25,815 due 
by the mortgagors to the Banaily Raj, 
This large sum carried 6 per cent com- 
pound interest with six-monthly rests. 
As security the mortgagors hypothecated 
their share in a large number of proper- 
ties over such of which however as were 
already pledged under the mortgage of 
the 3rd June, 1894, the lien of that charge 
being declared to have preference. 

There is no doubt that this mortgage 
was entered into on behalf of joint family. 
The interest was never properly paid by 
the mortgagors in respi ct of this transac- 
tion and on the date when the plaintiff 
brought his suit, i,e,, in 1914, the claim in 
respect of principal and interest had 
already amounted to Rs. 12,15,045-7-9. 

8. On the same date, m., the 18th 
July, 1904, Kamalanand and Kalikanand 
executed a mortgage-bond in favour of 
the Banaily Raj. This mortgage deed 
only really constituted a re-arrangement 
ot the previous mortgage of the 20th 
Septembtif, 1903. Under the mortgage 
the amount due was Rs. 5,25,815. 

With the money borrowed from the 
plaintiff, the mortgagors had paid off 
3 lacs of this amount and in addition 
another small sum, and they now 
gave a fresh mortgage for the 
balance, viz., Rs. ^,25,000, after having 
made some adjustments with regard to 
the properties which they gave as securi- 
ty for the new substituted loan. The 
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loan bore compound interest at 6 per cent, 
with six monthly rests. 

9. The last transaction, which con- 
cludes the series, was entered into on the 
7th November, 1912. On that date Kali- 
kanand, purporting to act on behalf of the 
joint family, (Kamalanand being then 
dead) executed a mortgage in favour of 
the first plaintiff. The effect of this bond 
was to extinguish the bond of the 18th 
July, 1904, executed by Kamalanand and 
Kalikanand in favour of the Banaily Raj, 
and to substitute the first plaintiff in its 
place. 

The amount of the debt due under 
that bond had reached Ks. 3,34,000. The 
sum now borrowed from the first plaintiff 
was 3 lacs which was utilised (together 
with the sum of Rs. 34,000 otherwise 
provided) to pay off the amount due under 
the mortgage of the 18th July, 1904, to 
the Banaily Raj, and much property was 
given by the mortgagors as security for 
the loan. This bond forms the basis of 
Suit No. 465 of 1914, and of appeal 
No. 86 of 1918. The amount claimed in 
respect of principal and interest under 
the bond was Rs, 3,41,029-3-0. 

The Officiating Subordinate Judge of 
Monghyr, by his decision, dated the 22nd 
December, 1917, decreed both suits in 
full in favour of the plaintiffs with costs. 
The arguments which were put forward 
before this Court were very numer- 
ous and very lengthy, but it will 
be seen that the whole subject-matter 
of the two suits can rightly and con- 
veniently be divided into three headings: — 

(1) That part of the mortgage of the 
18th July, 1904, (Exhibit 11) executed by 
Kamalanand and Kalikanand in favour of 
the first plaintiff which relates to the pay- 
ment of the Rs. 4,33,135 due under the 
mortgage of the 6th June, lfc)94, which 
was secured on Nityanand’s separate 
share in the property. 

(2) That, part of the same mortgage. 
Exhibit 11, which related to the payment 
to the Banaily Raj of 3 lacs of rupees in 
respect of the Rs. 5,25.815 then due to 
it under the mortgage of the 12th Septem- 
ber, 1903, made by Kamalanand and 
Kalikanand in its favour in respect of 
the purchase of that Raj’s decree for 
Rs. 4,89,679 as a result of its mortgage 
over Nityanand’s share made on the 6th 
March, 1899. 

(3) The mortgage of the 7th November, 


1912, (Exhibit 17) which is again itf 
relation to the payment of what still re- 
mained then due to the Banaily Raj in 
respect of the same transaction mentioned 
in heading (^). 

With regard to (1), it is quite clear that 
when Kamalanand and Kalikanatid bought 
on behalf of the joint family on Octo- 
ber 28th, 1903, the rights remain- 
ing in his property of their step-brother 
Nityanand they purchased the estate 
subject to the encumbrance created by 
the mortgage of June 6th, 1894, but at 
that date they incurred no direct obliga- 
tion to the plaintiff as the liability was 
then only upon the land and upon Nitya- 
nand. 

The crucial date is, of course, July 18th, 
1904, when Kamalanand and Kalikanand 
on behalf of joint family paid off the sum 
of 4,33,135 rupees, at which sum the 
liability under the mortgage of June 6th, 
1894, then stood, borrowing money on the 
security of the joint family property so to 
do. 

Now, how can such a transaction be 
justified or supported ? 

It is urged here that it can be on three 
different grounds : — 

(fl) On the ground of family necessity. 

(^) On the ground of family benefit. 

(r:) On the doctrine of antecedent debt. 

As to (fl), family necessity. Now, what 
was the real nature of the transaction ? It 
was simply part of the purchase of Nitya- 
nand’s property. 

Now, although this purchase may have 
been very desirable and convenient both 
from a practical and sentimental point 
of view — practical, because it brought 
together once more properties which were 
being separately administered, and senti- 
mental, because it prevented the falling 
into the hands of strangers of a large 
portion of what had once been the old 
ancestral domain of the Srinagar Raj — 
I cannot bring myself to regard it as in 
any way a family necessity ; so obvious 
do I consider this fact that I do not pro- 
pose to discuss this point further. 

With regard to (^►), family benefit. 
This is a far more debatable question. 

It has to be considered whether the pur- 
chase was really for the family benefit ; 
and it is on this point that the main part 
of the lengthy arguments have been 
addressed to us. 

The contentions put forward on behalf 
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of the minors have been presented to us 
upon two general lines. 

(A) That, having regard to what has 
been frequently designated the ‘ psycho- 
logy ’ of this case, the plaintiff must 
have known that the transaction would not 
actually enure to the benefit of the family, 

(B) That, in fact the transaction was 
a bad bargain for the joint family at the 
date of the loan [18th July, ls04], 

I think it is as well to point out as a 
preliminary that it must be ahvays borne 
in mind that, although large sums are 
being dealt with in connection with all 
these loans, and this litigation, the 
principal figures, f.^., Nityanand, Kimala- 
nand, Kalikanand and the Kumars 
of the Banaily Raj, were and some still 
are landed proprietors of great wealth and 
considerable importance. 

There was adduced before the Court 
below a great quantity of evidence much 
of which has been read before us and of 
which I have no doubt a certain amount 
is true to show that the three sons of 
Srinand Singh were of very extravagant 
habits, and that Nityanand and Kamala- 
nand were in addition dissolute and 
immoral. 

I am quite prepared to accept the 
view that all three were always very 
careless about money, that Nityanand and 
Kamalanand lived, at times, what, by 
more respectably minded people, would 
be regarded as profligate and smful lives, 
that very large amounts were at times 
expended upon hunting pirties, sporting 
or luxurious hobbies or pursuits, enter- 
tainments, and even upon courtezans and 
other parasites ; and, indeed, there is no 
doubt that, generally speaking, these 
young men succeeded for a long time in 
living beyond their handsome incomes 
and failed to perform, to their position or 
their inheritance, those duties which they 
quite wrongly, thought beneath their 
dignity. 

All these features may be very lament, 
able, but the salient fact remains that on 
the dafe of the mortgage, i,e., l-^thjuly, 
1904, Kamalanand (then 29 years or age) 
and Kalikanand (then 27) who were the 
proprietors of an estate worth perhaps 40 
lacs, had, so far as we clearly know, only 
encumbered their estate, apart from the 
purchase of their step-brother’s property, 
by borrowing in May 1900, 3^ lacs from 
the then Maharajah of Oarbhanga 
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(Exhibit 41); and that loan was ’contract- 
ed, so far as we know legitim’lately, for 
various beneficial or necessary family 
purposes. 

1 do not think that such an encum- 
brance is of any material importance 
assuming even (as 1 do for the moment) 
that it was known to the first plaintiff in 
this case. 

It is also important to notice that the 
money borrowed for paying off the 
mortgage of June 6th, 1894, did not go 
into the pockets of Kamalanand and 
Kalikanand. 

The fact that, as it has turned out, 
little attempt was made, apparently, to 
pay off the principal or even interest on 
the loan contracted on 18th July, 1904, 
seems to me to be not very material. I 
think that it would be throwing far too 
great a burden upon one who lends moneyi 
to the kartaoi a joint Hindu family sub-| 
ject to Mitakshciru Law to demand from 
him a correct prophecy at the date of the 
transaction as to whether it will not| 
turn out beneficial to the family, 

Whilst, no doubt, if the transaction 
does, in fact, later, show advantage, his 
position is thereby strengthened if not 
actually substantiated (one may be sure 
it would never be repudiated), the con- 
verse is not, necessarily, the case; there 
may be innumerable reasons why an 
affair which at the date of its inception 
promises well subsequently emerges 
unsuccessful. 

This line of argument cannot really be 
put higher than by way of suggesting 
that the habits of the borrowers were so 
notoriously bad that the lenders must or 
ought to have known that there was no 
likelihood of the brothers attempting to 
meet their obligations under the bond 
and that their real object in entering into 
the transaction was merely to gain an 
immediate increase of their income from 
the revenues of the purchased property 
with the object of indulging further in 
their thriftless modes of life. 

I do not think that this is an argument 
which can really be supported. I do not 
think, that at the date of the 
transaction, there existed any ground 
which would justify this Court in saying 
that the lenders were merely pandering 
to improvident persons. The truth is, 
thaf^ibne must be thrown back, in order 
to express a proper opinion, upon a 
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consideration of whether in fact the 
bargain at the date of the loan was one 
beneficial, so far as a prudent person 
could say, to the interest of the family* It 
may here be pointed out that the transac- 
tion was apparently carried out under the 
advice of Mr. Weatherall, the Manager 
of the Raj, and not in haste or without 
investigation and consideration. 

A great deal of ingenuity has been dis 
played and much detailed matter placed 
before this Court in an endeavour to show 
that the bargain was prima facie a bad 
one ; but I feel that this effort has on the 
whole quite failed, 1 feel satisfied that 
the revenue derived from the property 
was far more than adequate to meet the 
interest payable and that the value of the 
estate was very much more than was 
paid for it by the borrowers. In my view, 
therefore this part of the transaction was 
justifiable as being for the benefit to the 
family. 

This being my view, it seems hardly 
necessary to express any opinion as to 
whether this part of the loan could be 
supported, as is argued, on ground [r], f.^., 
by the application of the doctrine of 
antecedent debt ; but I think, perhaps, 
that it is desirable that I should do so 
even if very cursorily. 

It appears to me that when the two 
brothers bought on October 28th, 1%3, 
from Nityanand his estate; it is clear that 
they then took upon themselves and in- 
curred that debt which Nityanand owed 
under the mortgage of June 3rd, 1894, 
and became liable at any rate to indemnify 
Nityanand in respect thereof. They thus 
incurred a liability which, so far as the 
relative part of the transaction of the 18th 
July, 1904, was concerned, might in law be 
regarded as to its antecedent debt and on 
that ground capable of supporting the 
corresponding material portion of the loan 
now under consideration. 

We next have to deal with heading 
No, 2, the other portion of the trans- 
action of July 18th, 1904. It consists of 
the borrowing by Kamalanand and 
Kalikanand of 3 lacs from the first plain- 
tiff for the purpose of paying off to the 
Banaily Raj a substantial portion of what 
was owing by them to that Raj under 
the mortgage of September 12th, 1903. 
Kamalanand and Kalikanand had bocrow* 
ed this money in order to pay for th|||)ur« 
chase of the decree obtained by the 
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Banaily Raj against Nityanand and th# 
present transaction constitutes to my 
mind a typical instance of the kavtas of a 
joint Hindu family governed by Mitak- 
shara Law charging the family property 
with an encumbrance for the purpose of 
paying off an antecedent debt. 

This antecedent debt was certainly not 
incurred for immoral purposes but for the 
purposes of buying the decree which the 
Banaily Raj had obtained against Nitya- 
nand’s property and though it may be 
that this antecedent debt was itself secured 
by a mortgage on the family property, yet 
we are bound by the recent decision of 
the Full Bench of this Court in Second 
Appeal No. d7i) of 19 1 9, Mathura Misra 
V. Ra; Kumar Misra (7) The two debts 
are clearly dissociated both in time and 
in fact. On this ground, therefore, it 
seems to me that this portion of the 
transaction is unassailable. 

But, apart from this, this part of the 
transaction is also one actually attached 
quite as closely as was the other portion 
to the acquisition by the two brothers of 
Nityanaua*s estate ; and if that part of 
the transaction first dealt with is capable, 
as 1 have stated that I thought it was, of 
being supported on the ground of family 
benefit there is no reason why this other 
portion of the tran>action should not be 
similarly upheld. For the above reasons, 
I am of the opinion that the plaintiffs 
should succeed on this bond in their suit. 

We now come to (3), that is to say, the 
transaction which is identified with the 
mortgage bond of November 7ih, 1912 
(Exhibit i7j which formed the basis of 
Suit No. 465 of 1914. Now, here, the 
circumstance surrounding and the date of 
this bond were different to those connect- 
ed with the iransaction.of the 18th July, 
1904. 

First of all, the money, 3 lacs, is 
borrowed to pay off the amount still re- 
maining due to the Banaily Raj under the 
mortgage by Kamalanand and Kalika- 
nand executed on the I8th July, 1904 in 
favour of the Banaily Raj. The amount 
was the balance due under the old trans- 
action of 1903 under which the brothers 
had bought the decree of the 
Banaily Raj which it had obtained 
against Nityanand. But Kamalanand 
had died on April 14th, 1910, and this 
bond (Exhibit 17) now sued on is execu- 

i7) A. I. R. mi Pat. 447 (F. § 7 } 
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ted by Kalikanand as kmta of the family 
on behalf of himself, his three sons and 
the three sons of the deceased Kamala- 
nand. 

It is not contended that the doctrine of 
antecedent debt can be applied in the case 
of this transaction, nor could it, indeed, 
have been successfully urged ; for the 
reason that Kalikanand’s nephews would 
not be amenable to the incidences of the 
doctrine which is only applicable where 
the relationship of father and son exists ; 
and, though, if Kalikanand and his sons 
had alone been aflfected by the transaction, 
the doctrine might well have been called 
in aid by the plaintiff, the existence of the 
nephews, whom Kalikanand purported to 
bind as their karta^ prevent it from being 
unutilized. 

The liability of Kalikanand and his 
sons under the doctrine of antecedent 
debt cannot be supported if other mort- 
gagors (here the nephews) are not liable 
under the same doctrine ; it is not legally 
possible to split the liability of mort- 
gagors in any such way as this. 

But it is contended that though it is 
admitted that the doctrine of antecedent 
debt cannot be applied here yet it was 
open to Kalikanand to bind his nephews 
(Kamalanand’s sons) if the transaction 
was either for family benefit or family 
necessity. It is strongly urged for the 
respondent that in this transaction both 
elements of family benefit and family 
necessity were present and these conten- 
tions must both be carefully examined. 

Firstly, then, as to family benefit. At 
the date of the loan (1912) was the trans- 
action really a beneficial one to the 
family ? A good deal had taken place 
since 1904, Kamalanand had died after 
living a froward and no doubt extrava- 
gant existence ; the interest on the Banai- 
ly Raj*s loan had not been fully paid and 
rather more than a lac had accumulated 
and was due. The old loan had been 
made at 6 per cent, compound interest 
with h^ilf-yearly rests ; the new loan was 
on the same terms. Was there any ad- 
vantage, then, in substituting the first 
plaintiff for the Banaily Raj ? 

In the first place, it is said that the 
Banaily Raj was threatening to sue on its 
mortgage ; and it is no doubt true that 
this was so. It may be said that to avoid 
this suit which could not but be followed 
hj a sale of the property, the new 
arrangement for the family benefit ; and 


though this argument has been addressed 
more fully towards the contention that 
there was family necessity, it is not pos- 
sible to consider the question of family 
benefit disassociated from this pressure 
or threat of litigation. Eight years had 
elapsed since the loan by the Banaily 
and during that period the amount due 
under the bond had swollen, owing to the 
fact that the interest had been but ir- 
regularly paid, from 2,25,000 rupees in 
1904 to 3,34, OUO rupees in 1912. The 
Banaily Raj could only have sold, in exe- 
cution of any decree which it might have 
obtained under its mortgage, such pro- 
perties as were mortgaged to it. 

The effect of the new transaction on 
the family property was that Kalikanand 
pledged to the plaintiff more property than 
had been hypothecated to the Banaily 
Raj to secure a sum less than that due to 
the Raj by Rs. 34,000. Such a transac- 
tion, considered without further factors, 
would not prima facie be for the family 
benefit ; but if it was entered into for the 
purpose of saving the sale by the Banaily 
Raj of the family property mortgaged to 
it, the transaction may very well be re- 
garded as for the benefit of the family. 

True it is, that more of the family 
property had to be charged, but that was 
to the non-payment of interest in the past 
and was a fact which, however regret- 
table, had to be faced. True, too, it may be 
that, in the interval, the conduct of the 
brothers had been marked by extra- 
vagance but, unless it can be shown 
that the first plaintiff was here, in 
making this loan, deliberately and mala 
fide merely indulging Kalikanand in his 
desire to be extravagant, or knowing 
as a prudent man from Kalikanand’s 
past unbusinesslike and careless habits 
that the transaction could not, within 
any reasonable probability, turn out to 
the family’s benefit, I do not think 
that either the passing of the years with 
the brother’s conduct in the interval 
between lt?04 and 1912 or the accumula- 
tion of interest are very material factors, 
if it is clear that, as I consider was the 
case, the object of the new arrangement 
was to save the family property from be- 
ing sold. 1 do not consider that there is 
evidence adequate to saddle the plain- 
tiff with any such imputation. 

I’lpink, therefore, that, under all the 
circumstances, the transaction must be 
regarded as having been for the benefit 
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of the fapiily. 

As I have already expressed my view 
that the transaction was for the benefit of 
the family, it may seem somewhat redun- 
dant to give any opinion as to whether 
the transaction was for family necessity; 
but the point was strenuously argued and 
I do not like to pass it over. 

I have already said that I did not think 
that the question of family benefit could 
fairly be dealt with separately and apart 
from the factor which is here urged as 
constituting family necessity. There is, 
to my mind, ample evidence to show that 
the Banaily Raj had been pressing the 
mortgagors to make payments due under 
the bond of July 18th, 1904 ; and further, 
that defendants were aware that that Raj 
was on the verge of commencing a suit 
against them (Exhibits 14 and 15). 

The fact is incidentally referred to in 
the mortgage* deed itself where in Sec- 
tion 7 it is recited that “ the Banaily Raj 
was inclined to institute a suit.** 

Nor is it a matter for surprise as for 
sometime nothing material had been paid 
under the bond to the Raj. 

[ Now, if a person who has lent money 
to a havta on the security of joint family 
property gives clear evidence of the in- 
tention of forcing the re-payment of the 
loan and if the borrower sees no means of 
paying back the loan to the lender with- 
out sacrificing the family property, are 
uch circumstances, circumstances which 
an be called “ family necessity’* justify- 
ing the borrower making arrangements 
with some third person ready to pay off 
the loan and as it were to be substituted 
as lender. 

1 have no doubt but: that it should be 
in general so regarded. Nor do I feel 
any doubt that it was the pressure form, 
and the threatening attitude of, the 
Banaily Raj which led the defendants to 
make the new arrangement with the 
plaintiff, 

I, therefore, consider that there were 
conditions of family necessity here pre- 
sent which justified a re-arrangement and 
the execution of the new bond, and that 
the plaintiffs should succeed in their suit 
upon it. 

Before concluding my observations I 
think it desirable that I should take 
notice of the fact that there were c^|‘tain 
minor points which were argued before 
us for the appellants in connection with 
portions of their appeal. 


These were three in number. 

(1) A contention that in connection 
with the transaction of the 18th of July, 
1904 any personal remedy against 
Kalikanand was barred by limitation. I 
need only say with regard to this content 
tion that I felt satisfied that there had 
been periodical payments which take the 
question of limitation outside the region 
of any practical argument. These pay- 
ments were, in my opinion, satisfactorily 
established and although it was suggested 
that they had not really been made on 
behalf of the mortgagees, I think that 
there can be no doubt whatever that they 
were in fact payments made on behalf of 
the debtors in the ordinary course. 

(2) It was contented that the regis. 
tration of the bond of the 19th July, 1904, 
was not made on behalf of the minors 
and that, therefore, as far as they were 
concerned, the bond did not bind them. 
I have had the advantage of reading the 
judgment of my learned brother on this 
point and I entirely agree with the con- 
clusion at which he has arrived, namely, 
that as the bond was executed by the 
kartas on behalf of the joint family so a 
registration by the kartas would, whether 
the minors were at the registration men-! 
tioned by name or not, be effective in' 
binding the minors. 

(3) The third question which arose 
was as to the extent of the property 
which passed as security under the mort- 
gage of the 18th May, 1904. Here, again, 
I have had the advantage of perusing my 
learned colleague*s observations upon 
this point. There is no doubt that the 
schedule is somewhat misleading when 
read with Clause 19 of the bond. 

On the other haiad, when the document 
is considered as a whole, it seems to me 
that it is quite clear that my learned 
colleague has taken the correct view of 
what passed under the mortgage, and, to 
what he has stated, I do not think I need 
add anything except to say that I am in 
agreement with him. 

Appeal No, 85 dismissed^ 
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A. No. 460 of 1919, decided on 25th 
July, 1921, from the appellate decree of 
Sub-J., Shahbad. 

Mortgage*--Prior and subsequent puisne 
mortgagee allowing foreclosure of prior mort- 
gage without redeeming does not lose right to 
sue mortgagor on personal covenant. 

A puisne incumbrancer who voluntarily sub- 
mits to a foreclosure order absolute being made 
Without insisting upon his right to have a time 
allowed within which to redeem a prior incum- 
brance does not thereby preclude himself from 
suing on the covenant for payment in the mort- 
gage-deed and recovering his debt, 

[P. 156, C. !.] 

Sushil Madhuh Mullick, Kulvant Sahai^ 
S. S. Lai and T. N, Sahai — for Appellants. 

L. N. Singh and S. N, Ray — for Res- 
pondent 

Adamit J* • — The facts of the case are, 
shortly stated, as follows. 

Sometime prior to September, 1903, 
defendant No. 1 executed a simple mort- 
gage of certain shares in five out of the 
seventeen villages composing Mahal 
Gamhari in favour of Brij Mohan Singh, 
a nephew of the plaintiff. 

On the 16th September, 1903, defen- 
dant No. 1 executed an usufructuary mort- 
gage of the same five villages in favour of 
the plaintiff in consideration of a pay- 
ment of Rs. 837, and the plaintiff en- 
tered into possession as usufructuary 
mortgagee, and his name was registered 
as such in the Collector’s Register. 

Thereafter the shares of defendant No. 1 
were put up to sale in execution of a 
money -decree obtained against him, and 
were bought by one Sadhu Singh, who 
in 1905 sold them to the plaintiff who 
thus became proprietor of the shares in 
the whole mahal and was registered as 
such, but the entry of his usufructuary 
title in respect of the five villages still 
remains recorded. 

In 1911 Brij Mohan Singh, the prior 
mortgagee instituted a suit on the basis 
of his mortgage and joined the plaintiff 
with defendant No. 1 as defendants. He 
obtained a decree, in the execution of 
which the mortgaged properties were put 
up to sale and purchased by Ramdhani 
Tewari on the 8th of June, 1913. The 
plaintiff made no attempt to redeem the 
prior mortgage. On the 6th February, 
1914 possession was delivered to Ram- 
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dhani Tewari, and the plaintiff was 
dispossessed. He then instituted the suit 
giving rise to this second appeal ag linst 
his mortgagor defendant No. 1, claiming 
repayment of the debt of Rs. 837 with 
interest. 

The defendants contended that the 
plaintiff had by his own acts extinguished 
his rights under the mortgage and could 
not now claim a money decree; that by his 
failure to redeem the prior mortgage he 
had forfeited the security he held and 
that as soon as he made the purchase from 
Sadhu Singh his mortgage rights merged 
in his proprietary rights. 

The learned Subordinate Judge found 
that the two mortgage bonds were genuine 
and for consideration and were executed 
for legal necessity, that what Sadhu 
Singh purchased and sold to the plaintiflf 
in 1905, was merely the ecjuity of redemp- 
tion, that the plaintiff by the purchase 
had not merged his usufructuary right in 
the proprietary right, as by the purchase 
he had not obtained absolute ownership, 
but only the equity of redemption, and in 
any case it was to his benefit to keep his 
usufructuary right separate from his 
proprietary right. As there was a per- 
sonal covenant in the mortgage bond to 
pay the debt in the event of dispossession 
he granted the plaintiff a decree. 

On appeal to the District Judge it was 
contended that there was a merger at 
the time of the purchase in 1905, and that 
the suit for money was therefore barred, 
and also that there had in fact been no 
dispossession as Ramdhani was in reality 
the farzidar of the plaintiff. It was found 
that Ramdhani was not in fact the far zi^ 
day of the plaintiff and that the plaintiff had 
been dispossessed in 1914. 

The learned District Judge agreed on 
the other points with the Subordinate 
Judge and dismissed the appeal. In a 
cross* appeal as to interest from the date 
of suit to the date of the decree, the lower 
Court allowed interest for that period at 
the rate of 6 per cent, per annum. 

The term of the zurpeshgi mentioned 
in the plaintiff’s bond is seven years 
ending in 1317, F. S., or 1910, and there is 
a condition in the bond “should the 
zurpeshgidar or his representatives be in 
any way dispossessed of the whole or a 
portion of the zurpeshgi properties then 
the said zurpeshgidar and his heirs and 
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representatives shall be competent to 
bring the zuvp$shgi properties into their 
possession by taking such steps as they 
like, or to realise the said ztirpeskgi debt 
with interest thereon at IJ per cent, per 
mensem from the date ot their disposses- 
sion to that of realisation from the 
zuYpeshgi properties or from my person 
and other properties or those of my heirs 
and represei^tatives, by taking such steps 
as they think proper.” 

It has been strenuously contended on 
behalf of the appellants, defendants, 
firstly ; that by his failure to redeem the 
prior mortgage in the suit instituted in 
1910, the plaintiff lost all rights against 
the mortgagor, not only the rights against 
the property mortgaged but also his rights 
against the mortgagor personally, that in 
fact his mortgage debt was altogether 
extinguished. 

Mr. S. M. Mullick even suggested that 
the knowledge that the subsequent mort- 
gage existed would lead intending pur- 
chasers at the auction sale in execution of 
the prior mortgage- decree to offer a pro- 
portionately smaller sum, and thus the 
mortgagor would be mulcted for the 
subsequent mortgage debt and could not 
be asked to pay it again. 

Secondly it is urged that by his pur- 
chase in 1905 the plaintiff merged his 
usufructuary rights into his proprietary 
rights and thus ceased to be znypeshgidar^ 
so that having lost the security of the 
property, any rights he had against the 
person of the judgment-debtor accrued in 
1905 and the present suit for money must 
-be barred by limitation. 

Thirdly, it is argued that the defendant 
lost all his rights and interest in the 
mortgaged properties when the Mahal 
was sold in execution of a money-decree 
to Sadhu Singh^ and it is suggested that 
it was in 1905 or thereabouts that the 
plaintiff was dispossessed. 

With regard to the first point, I think 
I may safely take as my guide the case 
of Worthington (9 Co , Limited v. Abbot 
(1). There it was held that a puisne in- 
cumbrancer who voluntarily submits to a 
foreclosure order absolute being made 
without insisting upon his right to have 
a time allowed within which to redeem a 
prior incumbrancer does not thereby 
preclude himself from suing on the co- 
venant for payment in the mortgage-deed 

(1) (I9m I Ch. D. 588=54 S. J. 83=79 L, J, 
Ch. 252*101 L. T. 895. 


and recovering his debt from the residu- 
ary legatees and devisees of the deceased 
mortgagor. 

Mr. Justice Eve, in delivering judg- 
ment conceded that it had been determin- 
ed in a series of cases that if the mort- 
gagee by voluntarily doing something 
which he is unauthorized to do, either by 
the express terms of the contract between 
him and the mortgagor or by implication 
arising from that express contract puts it 
out of his power to reconvey the mort- 
gaged premises to the mortgagors on pay- 
ment, he cannot afterwards sue on the 
covenant.^* 

He then looked into the question 
whether the conduct of the mortgagees in 
that case fell within that principle." In 
that case the subsequent mortgagees in a 
suit brought by the prior mortgagees to 
foreclose their mortgage, being under the 
impression that the mortgagor was with- 
out means and unable to make any pay- 
ment under the covenant in the mortgage, 
consented to stand debarred and fore- 
closed from all right, title and interest and 
equity of redemption of, in, and to, the 
mortgaged premises. The object was to 
save the delay that would otherwise be 
necessary for taking accounts and to save 
the subsequent mortgagees from the 
costs the taking of accounts would have 
entailed. 

The learned J udge says “ It is conced- 
ed that if he (the subsequent mortgagee) 
incurs the costs and puts the prior incum- 
brancer to the expense of taking and 
verifying the accounts ; although he 
never intends to redeem, he is still enti- 
tled to his remedy under the covenant, 
and I cannot see on principle why he 
should be placed in a worse position 
simply because he averts unnecessary 
delay and expense and says at once that 
he never intends to redeem and does not 
ask for an opportunity of doing that 
which he never intends to do. 

The only effect of the conduct of 
which complaint is now made was 
that the puisne incumbrancers abandoned 
their right to redeem, and, I must 
assume, did so because they were satis- 
fied that it was a right of which they had 
no intention of availing themselves. I 
do not myself see how in doing so they 
in any way prejudiced the mortgagor: 
I do not think there is anything in 
the conduct of the mortgagees 
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wbich disentitles him to sue on the cove« 
nant. I hold therefore, that the right to 
sue on the covenant is subsisting. 

In the present case I cannot see that 
the puisne mortgagee voluntarily did any- 
thing which he was unauthorised to do 
either by the express terms of the contract 
between him and the mortgagor, or by 
implication arising from that express 
contract. He was not bound to redeem, 
and he did nothing which his contract 
did not allow him to do. The covenant 
was to the effect that if he were dis- 
possessed, the mortgagee might sue for re- 
payment of the debt. He was dispossessed 
and had a right to sue. 

The next question is whether the plain- 
tiff ceased to have any zurpeshgi right in 
1905 when he purchased the property. 
His vendor had purchased only the right, 
title and interest of the mortgagor which 
was merely a right of redemption and 
that was all that the plaintiff obtained by 
his purchase. The property was subject 
to the charge of the prior mortgage. 
Sadu Singh never obtained possession and 
the plaintiff's possession as zurpeshgidav 
was not disturbed. He continued to possess 
the lands in usufruct, and in any case 
was entitled to retain that usufructuary 
right separate from the proprietary right 
since it was for his benefit. 

In 1911 when the prior mortgagee insti- 
tuted his suit the plaintiff was still in 
usufructuary possession. By his failure 
to redeem he of course lost his security 
but, as found above had still a right 
against the mortgagor personally. It 
would, further not be equitable that the 
plaintiff's mere failure to redeem should 
absolve the defendant No. 1 from liability 
to pay a debt justly due. 

With regard to limitation I have found 
that the plaintiff remained in possession 
as zurpeshgidav up to the date of suit, and 
he was still holding as such when dis- 
possessed. His dispossession was in 
1914, and therefore a suit brought in 1916 
was nol out of time. The dispossession 
gave him a right to sue for the debt 
under the terms of the bond. 

I would dismiss the appeal with costs. 

There is cross-objection to the effect 
that, as the rate of interest agreed to in 
the bond is IJ per cent, per mensem, 
that rate should have been allowed by the 
lower Court, and not the rate of 6 per 
cent, per annum for the period subse- 


quent to the institution of the suit up to 
the date of the decree. The amount of 
interest to be granted for this period was 
at the discretion of the lower Court, and 
I see no reason to interfere. 

I would dismiss the cross-objection 
with costs. 

Buckoilli J. : — I agree. 

Appeal and cross-objections dismissed, 
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Deo Narain Mahto — Complainant- 
Petitioner 

V. 

Chhatoo Rant and others — Accused- 
Opposite Party, 

Cr. Rev. No. 603 of 1921, decided on 
27th February, 1922, against an order 
passed by Dist. Mag., Muzaffarpur. 

Criminal P.C.,S. 250 proviso, and 367, 424 
'--^Proviso mandatory and non-oompUanoe 
vitiates order — Appellate Court must record 
proper judgment. 

The direction in the proviso of Section 250 is 
mandatory, the non-compliance whereof vitiates 
the order of the Magistrate directing compensa- 
tion to be paid by the complainant. Appellate 
Court is bound to record a proper judgment 
setting forth the points of determination, the 
objections of tlie appellant, his decision thereon, 
and the reasons for his decision. [P. 158, C. 1, 2,] 

N. Kishore Prasad — for Petitioner. 

Janak Kishore--foT Opposite Party. 

Jwala Prasad. J. This is an appH- 
cation against an order of the Magistrate,, 
dated the 9th August, 1921, directing that 
the complainant should pay compensation 
of Rs. 10 to each of the seven accused, 
under Section 250 of the Code of Crimi- 
nal Procedure. The order was upheld 
by the District Magistrate on the 17th of 
September, 1921. 

The petitioner impugns the validity of 
both the orders of the trial Court as well 
as of the lower appellate Court. 
The order of the trial Court is assailed 
on the ground that the Magistrate did 
not record and consider the objection 
urged by the complainant to his making 
the direction to pay compensation to the 
accused. While acquitting the accused, 
the Magistrate called upon the complain- 
ant to show cause why he should not pay 
Rs. 10 as compensation to each accused 
person. 

Cause was shown by the com- 
plainant by means of a written peti- 
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tion. Tlje Magistrate did not state in his 
order what the objection of the com- 
plainant was, nor does he appear to have 
considered the objection. He simply 
says that, “ the complainant filed a 
petition showing cause and the cause 
shown is not reasonable at all. ** 

The petition has been read to me and 
the complainant has urged therein a 
number of objections. None of these ob- 
jections set forth in the petition seem to 
have been considered by the Magistrate 
nor have they been recorded by him. 
Proviso (a) to Section 250 of the Code 
clearly states that — 

“the Magistrate shall record and consi- 
der any objection which the complainant 
or informant may urge against the 
making of the direction.** 

The direction in the said proviso is 
mandatory, the non compliance whereof 
has vitiated the order of the Magistrate 
directing compensation to be paid by the 
complainant. This was the view taken 
in the case of Shekh Janab Ali v. Hira 
Lall Pashan (1), as well as by Hayward, 
C., in the case of Minhomal Lilaram v 
tnperof (2). 

The order of the lower appellate Court 
is assailed upon the ground that the 
judgment written by the District Magis* 
trate disposing of the appeal of the com- 
plainant is not in accordance with law. 
This ground appears to be substantial. 
The learned District Magistrate has 
simply stated that there was trouble bet- 
ween the complainant and the accused, 
Gokhul, and that after reading the judg- 
ment and evidence he considered that the 
decision of the lower Court was correct 
and the compensation was rightly 
awarded. 

This is not disposing of the objection 
of the complainant as to the order of the 
Magistrate directing compensation to be 
paid by the complainant. The judgment 
of the District Magistrate has failed to 
comply with the directions contained in 
Section 367 of the Code of Criminal Pro- 
cedure, which applies by reason of Sec- 
tion 424 to an appellate judgment also. 

It has, however, been contended that 
both these Sections 367 and 424, of the 
Code do not apply to a judgment passed 
by an appellate Court in an appeal from 
an order directing the complainant to pay 

1) (1906) 11 C. W. N. 62 N. 

2) (1914) 8 S. L. R. 25-25 I. C. 994. 


compensation. There is no substance iti 
this contention. Section 250, Clause (3) 
expressly provides for an appeal to the 
District Magistrate from an order of a 
Magistrate of the 2nd or 3rd Class to pay 
compensation to an accused person. The 
appeal to the District Magistrate was, 
therefore, presented under Chapter XXXI, 
which lays down the procedure for an 
appeal “from any judgment or order of a 
Criminal Court** ; {vide Section 404 of 
the Code). Section 423 lays down the 
power of an appellate Court in dealing 
with an appeal from a judgment as well 
as from an order. 

Section 424 relates to a judgment passed 
by an appellate Court dealing with either 
an appeal from acquittal or conviction or 
an appeal from an order, such as the one 
in question. The District Magistrate 
was, therefore, bound to record a proper 
judgment, setting forth the points for 
determination, the objections of the ap- 
pellant, his decision thereon, and the rea- 
sons for his decision. The judgment of 
the lower appellate Court in the present 
case lacks in all the aforesaid details andl 
is, therefore, not in accordance with law. 

Therefore, the orders of both the 
Courts below are bad in law and must be 
set aside, and the case sent back to the 
trial Court to be disposed of in accor- 
dance with law, as was done in the case 
of Minhomal Lilaram v. Emperor (2) re- 
ferred to above. 

Case remanded. 
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COUTTS AND AdAMI, JJ. 

Mitarjit Singh and others — Accused- 
Petitioners 

V. 

King Emperor — Opposite Party. 

Cr. Rev. No. 280 of 1921, decided on 
14th July, 1921. 

Criminal P. C. (Act V of 1898)» S. ^42— OA- 
feet of — 'Examined*' includes oross-examina- 
tion and re-examination — Provisions of section 
are mandatory and non-oompUanoe vitiates 
trial. 

The word "Examined** in Section 342 includes 
cross-examination and re-examination. The 
purpose of the examination of an accused 
under Section 342 is to enable him to explain a&y 
circumstances appearing in the evidence 
against him : it is a provision for the benefit 
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ilijUhe accused ; and, to enable him to obtain the 
full benefit of the section, it is clear that he must 
be examined after the cross-examination of the 
prosecution witnesses is over. Until the witnesses 
have been cross-examined and re examined, it 
cannot be said what the exact case that the ac- 
cused will have to meet is, and, if he is forced to 
disclose his defence before cross-examination, it 
might very well be that the prosecution witnesses 
would be on their guard and the value of the 
cross-examination to a great extent destroyed. 

[P. 160. C. 1.] 

The provisions of Section 342 are minJatory 
and the Magistrate has no option but to examine 
the accused after cross-examination of all prose- 
cutiou witnesses. If he does not do so he omits 
to do something in regard to which he has no 
discretion and consequently he commits an ille- 
gality and not merely an irregularity. [P. 160, C. 2.] 

K. N, Choudhury and G, C. Pal — for 
Petitioners. 

Manohar Lai and P, C. Mamk — for 
Opposite Party. 

Coutts* J* • — This is an application in 
revision made in respect ot an order 
passed by the Sessions J udga of Bhagal- 
pur upholding convictions of the peti- 
tioners under Sections 147 and 148, I.P.C. 

The first point urged in support of the 
application is that the provisions of Sec- 
tion 342 of the Criminal Procedure Code 
have not been complied with in this case. 

It appears that after the prosecution 
witnesses had been examineddn chief the 
question was put to each of the accused 
whether they had committed offences 
under Sections 147 and 148. They each 
replied “ no,*’ and further each stated 
that he would file a written statement. 
Subsequently the prosecution witnesses 
were cross-examined but after the cross- 
examination and before the accused were 
called on to enter on their defence there 
was no further examination of the accused. 

The question is whether this examina- 
tion of the accused before cross-examina- 
tion of the prosecution witnesses is a 
compliance with the provisions of Sec- 
tion 342 of the Criminal Procedure Code. 
The point is one of some difficulty and so 
far as I know it has not yet been decided. 
There a series of decisions of this 
Court with reference to Section 342, 
Raghu Bhumij v. King Emptvov (1), Fatu 
Santal v. King Emperor {I ) and Gulam 
Rasul V. King Emperor (3). 


(1) (1920) 5 P. L.J, 430=58 I. C. 49«1 P.L.T. 
241. 

2) A. I. R. 1921 Pat. 109. 

3) A. 1 R. 1921 Pat. 11. 


But Jin these cases there was* no ex- 
amination of the accused at all and it is 
now settled law that in such gases the 
section being man datory the trial is bad. 

In the present case there has been an 
examination of the accused under Sec- 
tion 342 but it was before the prosecution 
witnesses were cross-examined and the 
question is whether it was also necessary 
to examine them again after cross- 
examination. 

Section 342, Clause (1) runs as fol- 
lows : — 

“ For the purpose of enabling the ac- 
cused to explain any circumstances ap- 
pearing in the evidence against him, the 
Court may, at any stage of any inquiry 
or trial without previously warning the 
accused, put such questions to him as the 
Court considers necessary and shall, for 
the purpose aforesaid, question him 
generally on the case after the witnesses 
for the prosecution have been examined 
and before he is called on for his defence.** 

It is with the last portion of this clause 
that we are concerned, and on behalf of 
the petitioners it is contended that “ ex- 
amined *’ here includes cross examination 
and re-examination, while on the other 
hand it is contended that cross-examina- 
tion is part of the defence and that 
** examined” refers only to the examina- 
tion-in-chief. It appears to me that the 
latter contention is unsustainable. If we 
look at Chapter XXI which deals with 
the trial of warrant cases, we find in 
Section 256 the following provision 

If the accused refuses to plead, or 
does not plead, or claims to be tried, he 
shall be required to state whether he 
wishes to cross-examine any, and, if so, 
which of the witnesses for the prosecu- 
tion whose evidence has been taken. If 
he says he does so wish, the witnesses 
named by him shall be re-called and, 
after cross-examination and re-examina- 
tion (if any), they shall be discharged. 
The evidence of any remaining witnesses 
for the prosecution shall next be taken, 
and after cro?s ex imination and re- 
examination (if any), they also shall be 
discharged. The accused shall then be 
called upon to enter upon his defence and 
produce his evidence.** 

It is clear then that the accused does 
not enter on his defence until the wit* 
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nesses have been examined, cross-exa- 
mined and re-examined. 

It is comtended, however, that, even if 
this be so, still Section 342 does not defi- 
nitely provide that the examination of the 
accused shall be made after the cross- 
examination and re-examination of the 
prosecution witnesses, and that it leaves 
it to the discretion of the Magistrate to 
examine the accused at any time after 
the examination-in chief and before he is 
called on to enter upon his defence. 

It is urged that if this were not so the 
words “ cross-examination and re-exami- 
nation would have been added in Sec- 
tion 342. I am unable to accept this 
contention. Section 137 of the Evidence 
Act defines examination-in-chief, cross- 
examination and re-examination as 
follows: — 

“ The examination of a witness by the 
party who calls him shall be called his 
examination-in-chief.” 

** The examination of a witness by the 
adverse party shall be called his cross- 
examination.** 

“ The examination of a witness sub- 
sequent to the cross-examination by the 
party who called him, shall be called his 
re examination.** 

Examination ** then in the Evidence 
Act includes “ examination-in chief,** 

cross-examination ** and “ re-examina- 
tion ’*, and that this is also so in the 
Criminal Procedure Code would appear 
from Chapter XXIII-E which deals with 
the trial of cases before High Courts and 
Courts of Sessions, where examination 
has been given the same meaning. ** Exa- 
mined ** then in Section 342 in my opinion 
includes cross-examination and re exa- 
mination. Nor on general principles do I 
think it could be otherwise. 

The purpose of the examination of an 
accused under Section 342 is to enable 
him to explain any circumstances appear- 
ing in the evidence against him ; it is a 
provision for the benefit of the accused, 
and, to enable him to obtain the full bene- 
fit of the section, it is clear that he must 
be examined after the cross-examination 
of the prosecution witnesses is over. 
Until the witnesses have been cross-exa- 
mined and re-examined it cannot be said 
what the exact case that the accused will 
have to meet is, and if he is forced to 
disclose his defence before cross-examina- 
tion it might very well be that the 
prosecution witnesses would be on their 
guard and the value of the cross-exami- 


nation to a great extent destroyed. 

Considering then both the wording of 
the section and its intention it seems to 
me clear that the Court must question the 
accused generally on the case after the 
cross-examination and re-examination of 
the prosecution witnesses. 

It has been further urged, however, 
that even if this view be correct in the 
particular case before us the failure of 
the Magistrate to examine the accused 
at this stage was merely an irregularity 
because he examined them at a previous 
stage and they stated that they would 
file written statements ; it is contended 
that this being so, the Magistrate has 
committed mothing more than an irregu- 
larity in not examining them at the later 
and proper stage. 

I am unable to accept this contention 
The portion of the section with which we 
are concerned is mandatory, and, if the 
view which I have taken of the law is 
correct, the Magistrate had no option! 
but to examine the accused at the stage 
I have indicated ; if he did not do so he 
omitted to do something in regard to 
which he had no discretion and conse> 
quently he has committed an illegality 
and not merely an irregularity. 

This contention therefore fails and for 
the reasons I have given the convictions 
and sentences must, in my opinion, be set 
aside. I would remand the case for re- 
hearing from the stage at which the trial 
became illegal. 

Adamii J.:— I agree. 

Cast remanded. 
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Bucknill, J. 

Ragkupat Sahay — Petitioner 

v. 

King-Emperor — Opposite Party. 

Cr. Rev. No. 547 of 1921, decided on 
1st December, 1921, against an order 
passed by District Magistrate, Moti Hari, 
dated 24th October, 1921. 

(a) Penal Code, S. 211 — Complaint found 
true by one Court and false by appellmte Court 
— Sanation should not be given. 

Where there are split opinions of two different 
tribunals, it may be taken as generally a normally 
safe guide to suggest that definite expressions as 
to the malice of either party or probably some- 
what undesirable for a purpose to institute pro- 
ceedings for malicious prosecution. 

[P. 161, C. 1.] 

(b) Cr. P. C., S. 476^Difference of opinif^n 
between two different tribunals — Action under 
S. 476 ts not justifiable. 

Where one sees split opinions of two 
different tribunals, it may be taken as 
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l^tierally |i normally safe guide to suggest that 
definite expressions as to the malice of either party 
a#e probably somewhat undesirable. 

[P. 161. C. 1.1 

(c) Cr. P. C., S. 439 — Revisional powers will 
be exercised when circumstances require it 

The High Court should not hesitate to exercise 
discretion in its revisional jurisdiction whenever 
circumstances seem clearly to justify its so doing. 

[P 161 C. 2.) 

Shivishwat Dayal and Brij Kishore 
‘Prasad — for Petitioner. 

Sultan Ahmad — for Opposite Party. 

BucknilL J- : — ^his is an applica ion 
in Critnmal Revisional Jurisdic ion mode 
by one Raghupat Sahai under the follow- 
ing circumstances. He charged early in 
this year two men with having commit- 
ted theft in his house. They were arrest- 
ed and were convicted by the Sub Deputy 
Magistrate of Bettiah ; however, they ap- 
pealed and as a result of their appeal the 
District Magistrate of Champaran came 
to quite a different conclusion to ih ^t 
which had been come to by the Sub 
Deputy Magistrate of Bettiah and allo ved 
their appeal and quashed their convic- 
tions ; but he did rather more than th'^t 
for he formed the opinion that the appli 
cant had commenced these prosecution 
proceedings maliciously, and subsequent- 
ly indeed he issued notice on the petition- 
er to show cause why a prosecution under 
Section 211. 1. P. C. should not be insti- 
tuted against him. 

I dare say that there may be something 
wrong in the applicant's behaviour, but 
at any rate his proceedings against the 
two men were of such a character that he 
was able to convince one Court that they 
were guilty whilst another Court, which 
did not see the witnesses but was an ap- 
pellate Court, came to the conclusion that 
they were innocent. The matter is a very 
petty one, and where one sees split opi- 
nions of two different tribunals, it may be 
taken as generally a normally safe guide 
to suggest that definite expressions as to 
the malice of either party are probably 
somewhat undesirable. Of course it must 
be realised that in giving instructions for 
a prosecution to be instituted against a 
person on a ground that he himself insti- 
tuted malicious prosecution, the Magis- 
trate, who directs the prosecution, is 
endowed with considerable discretionary 
powers. 

At the same time, this Court should not 
hesitate to exer cise discretion in its revi- 
sibnal jurisdic ion whenever circum- 
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stances seem clearly to justify its so 
doing. 

I must accordingly set aside the order 
of prosecution on the above ground. 

Rule made absolute^ 

A. I. R. 1922 Patna 161. 

COUTTS AND MaCPHERSON, JJ. 

Kangali Charan Mukerji — Plaintiff-Ap- 
pellant 

V. 

Sufja Navain Sah — Defendant-Respon* 
dent. 

A. No. 830 of 1920, decided on 27th 
July, 1921, from the Appellate Decree of 
the District Judge, Manbhum, dated 2nd 
Augu t, 1920. 

Evidence Act, S 115 — Ghatwal granting an 
ijara creating permanent tenancy cannot deny 
its permanent character — Bemiadi patta is not 
inconsistent with permanency of tenancy. 

The doctrine of estoppel applies to the case of 
a Ghatwal who has himself granted a permanent 
lease and he cannot allege that the ijara did not 
create a permanent right. If a lease is a bemiadi 
one it will not necessarily mean that it cannot be 
permanent. [P. 162, C.. 1.] 

A. K, Ray — for Appellant. 

Abanibhusan Muherjee — for Respondent. 

CouttSf J.:— This was a suit by a 
ghatwal for hhas possession of Mouza 
Lapsadih in Pargana Patkum. The 
plaintiff's case is that the Mouza was ori- 
ginally held by one Bodh Singh Mura on 
a bemiadi ijara patta^ dated the 9tb Jaitk^ 
1300. His interest was sold for arrears 
of rent and was purchased by the plaint- 
iff who sold it to one Nilkamal Mandal by 
a registered kahala in 1315. Nilkamal 
defaulted in payment of rent. The pro- 
perty was again sold and purchased by 
defendant's father. 

The plaintiff in this suit contended that 
the defendant’s right was only that of a 
tenant from year to year, and accordingly 
asked for hhas possession. The defendant 
contended, that standing in the shoes of 
Nilkamal Mandal and Bodh Singh Mura, 
he had a heritable, permanent and trans- 
ferable right. Both the Courts below 
found that the defendant had a permanent 
right in the Mouza, 

The point raised in this appeal on 
behalf of the plaintiffs is that being a 
ghatwal he was incompetent to create a 
permanent tenure, and that therefore 
the ijara which he granted to Bodh 
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Singh wa^ not a heritable, permanent and 
transferable right. Now the ijara having 
been granted by the plaintiff he is estop- 
ped from alleging that the ijafa did not 
create a permanent right if what it pur- 
ported to grant was such a right. 

It is necessary to see therefore what the 
right created, purported to be. The ijava 
is described as a hemiadi ijara and it is 
contended by the learned Vakil for the 
appellant on the authority of Parshan 
Kuer V. Tulsi Kuer (1) that a permanent 
tenure cannot be created by a hemiadi 
Patta^ This contention, however, is by 
no means supported by the judgment 
referred to. In that case what happened 
was that the defendant pleaded that 
because the Patta was a hemiadi one, it 
created a permanent right but the learned 
Judges held that ahemiadi Patta^ or lease 
without a term, did not necessarily create 
such a right ; and on a consideration of 
the terms of the lease itself they came to 
the conclusion that it was not a perma- 
nent lease. 

That is a very different matter to say- 
ing that, because a lease is a hemiadi one, 
it cannot therefore be a permanent lease. 
This contention therefore is unsustain- 
able and so far as the present case is 
concerned we find it definitely stated in 
the Settlement Report of the Patkum 
Pargana that hemiadi ijaradars hold per- 
manent tenures with rent liable to 
enhancement, and in the record-of-rights 
this defendant has been described as a 
hemiadi ijaradar. 

The findings of the lower Courts, that 
the defendant holds a heritable, perma- 
nent and transferable right are clearly 
correct. I would accordingly dismiss this 
appeal with costs. 

Macpherson* — I agree. In view 
of the kehala executed by him in favour 
of Nilkamal in whose shoes defendant 
stands, plaintiff at least cannot recover 
Lapsadih from defendant. Still less 
could he recover, if, as he avers (it is not 
necessary to decide with what truth) 
defendant stood in the shoes of Bodh 
Singh Mura, whose tenancy, was at the 
lowest a hemiadi ijara of the class which 
in Pargana Patkum is a permanent tenure, 
and at the highest a mandari khutkati 
tenancy situated in plaintiff’s ghatwali 
tenure. 

A p heal di smissed, 

(l) (1917J Z L. J. 180=1 P. L. W. 447- 
39 1. C. a58al918 P. H. C. C. 11, 
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Das and Ross, JJ. 

Inder Chand Bothra and another — Appel- 
lants 

V. 

Surendra Narain Singh — Judgment- 
debtor- Respondent. 

Mis. A. No. 226 of 1920, decided on 
24th March, 1922, against an order of 
District Judge, Purneah, dated 6th Octo- 
ber, 1920. 

Decree — Putni Mahal — Decree for reni-^Pur^ 
chaser of putoidar's right, and title after 
decree^ is not personally liable. 

Where a person purchased the right, title and 
interest of the putnidar of a putni mahal after a 
decree for rent had been passed against the 
putnidar , 

Held : the purchaser is not personally liable 
for the decree if the property passes out of his 
hands to a third party before the institution of 
the execut'on proceedings. For rent accruing 
due prior to the transfer, a transferee of a tenure 
is not personally liable. [P 165, C. 1.] 

Manukf S. P. Sen and C. S. Banerjee — 
for Appellants. 

P. K. Sen, C, M. Agarwala and P. N. 
Mitter — for Respondent. 

Das, J- .* — All the material facts giving 
rise to this appeal are stated with preci- 
sion in the judgment of the learned Sub- 
ordinate J udge ; and, when these facts 
are properly understood, the point which 
we have to decide in this appeal arises 
free from all complications. 

The point is this : whether the appel- 
lant, who in 1896 obtained a decree for 
rent against one Chatrapat Singh in res- 
pect of a putni mahal known as lot 
Sahebgunj situate within the ambit of the 
appellants’ zemindari known as Pergana 
Habeilie, is entitled to execute the decree 
against the respondent who in September, 
1902, purchased the right, title and inter- 
est of Chatrapat Singh in the putni mahal, 
notwithstanding the fact that prior to the 
institution of the proceedings, which have 
given rise to this appeal, the putni mahal 
passed from the hands of the respondent 
into the hands of one Forbes. 

. 

The learned Subordinate Judge has 
found against the appellants on the main 
question that was argued before him. In 
my opinion, the decision of the learned 
Subordinate Judge is right and ought to 
be affirmed. 

Dhanpat Singh was the zemindar of 
Perganna Havelie. As I have said before, 
Chatrapat Singh was the putnidar of lot 
Sahebgunj situate within Pergana 
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flavelie. Mr. Forbes held a davputni in- 
terest under Chatrapat Singh. Dhanpat 
Singh died on the 21st July, 1896, and 
the appellant? are the trustees of his estate 
under a deed of trust executed by Dhan- 
pat prior to his death. 

On the 27th June, 1S93 Dhanpat Singh 
sold Fergana Haveile to Musammat Bhag- 
wanbati. On the 21st September, 1893 he 
instituted a suit against Chatrapat for re- 
covery of rent that accrued due to him 
prior to the 27th June, 1893. On the 10th 
July. 1896, the Calcutta High Court pass- 
ed a decree in favour of Dhanpat as 
against Chatrapat in 1900. Chatrapat 
failed to pay the putni rent to the new 
landlord, Musammat Bhagwanbati the 
lady toolf proceedings under the putni re- 
gulation. whereupon Mr. Forbes, for the 
protection of his darputni interest, depo- 
sited the rent in full and took possession 
of the putni mahal under Section 13 (4) of 
the putni regulation. 

In September, 1902, the respondent pur- 
chased the putni mahal in execution of a 
money-decree against Chatrapat and be- 
came liable by such purchase to make 
good to Mr. Forbes the money deposited 
by him in the proceedings instituted by 
Musammat Bhagwanbiti against Chatra- 
pat. The position in September 1902 was 
therefore this : there was a decree for rent 
against Chatrapat Singh ; but the putni 
mahal, in respect of which the rent decree 
had been obtained, was then the property 
of the respondent, though Mr. Forbes, the 
dayputnidav, was actually in possession of 
the putni mahal under Section 13 (4) of the 
putni regulation. 

It is obvious that both Mr. Forbes and 
the respondent were interested in resist- 
ing the execution proceedings which had 
been started by the appellants against 
Chatrapat Singh in 1897, and they resisted 
the execution proceedings on the ground 
that the decree that had been obtained by 
Dhanpit against Chatrapat was a money- 
decree and not a rent decree. It will be 
necessary now to trace the history of the 
execution proceedings ; but, before doing 
so, I should mention that Mr. Forbes 
instituted a suit as against the respondent 
for recovery of the money which had 
been deposited by him in the proceedir gs 
taken by Musammat Bhagwanbati, under 
the regulation, against Chatrapat, and 
“that on the 18th May, 1916, he got a 
-decree as against the respondent for 


Rs. 57,166, the decree providing that, if 
the respondent failed to pay the decretal 
amount to Mr. Forbes, the putni itself 
should be sold. 

The Respondent failed to satisfy Mr. 
Forbes* decree, and, as a result of his fai- 
lure, the putni was put up for sale on the 
3rd July, 1917 and was purchased by Mr. 
Forbes for Rs. 2,000. It is necessary to 
remember that the respondent was at no 
time in possession of the putni^ and that 
the title to the putni which had accrued 
to the respondent in September 1902 by 
virtue of his purchase in execution of a 
money-decree against Chatrapat, passed 
away from him on the 3rd July, 1917. 

I now come to the execution proceed- 
ings ; and it will appear that the question, 
whether the decree that had been obtained 
by Dhanpat against Chatrapat was a rent 
decree or a money-decree, was early rais- 
ed and was long debated. The point arose 
on the admitted fact that Dhanpat 
brought his suit for arrears of rent against 
Chatrapat after he had parted with all his 
interest in the Zemandari in favour of 
Musammat Bhagwanbati ; and, as will 
presently be seen, it was contended, first, 
on behalf of Chatrapat, then on behalf of 
respondent, and lastly on behalf of 
Forbes, that the right to proceed for sale 
under Section 65, Bengal Tenancy Act, 
was dependent on the existence of the 
relationship of landlord and tenant at the 
time when the remedy provided by law 
was sought to be enforced and that as the 
appellants were not the landlord at the 
time they started the execut on proceed- 
ings, they were not entitled to execute 
the decree as a rent decree. 

In 1897, the appellants started execu- 
tion proceedings against Chatrapat, and the 
objection put forward ou behalf of Chatra- 
pat to the execution of the decree as a rent 
decree was rejected by the Courts in 
India. The execution proceedings, how- 
ever, for some reason which has not been 
made clear to us, failed to produce any 
result, and in 1904, the appellants pre- 
sen eel another application for execution. 
The respondent, who was now the putni* 
day, objected that the decree was a money- 
decree and not a rent decree, and that the 
putni was not liable to be sold in execution 
of that decree* 

A similar objection was put for- 
V^ard on behalf of Mr. Forbes, who 
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also insisted that having deposited the 
amount of the arrears under Section 13 
of the Regulation in the proceeding com- 
menced by Musammat Bhagwanbati 
against Chatrapat, he*had a first charge on 
the puini for the sum so deposited by him. 
The objections were disallowed by the 
Courts in India. In 1905 the respon- 
dent instituted a suit for a declaration 
that Dhanpat’s decree against Chatrapat 
was a money decree and that the putni 
could not be sold in execution of that 
decree. 

The Courts in India decided, against 
the contention of the respondent, the 
date of the decision of the High Court 
being the 8th April, 1908 The respon- 
dent then applied for, and obtained leave 
to appeal to His Majesty in Council, but 
that appeal subsequently failed for non- 
prosecution. Mr. Forbes also instituted a 
similar suit and, though the Courts in 
India decided against him, he carried his 
appeal to the Judicial Committee where 
his contention prevailed. 

By its decision, which was pronounced 
on the 4th March, 1914, and which is re- 
ported in Forbes v- Mahavaj BahadtiY 
Singh (1) the Judicial Committee held that 
the right to bring the tenure to sale under 
Section 65, Bengal Tenancy Act, exists 
only so long as the relationship of land- 
lord and tenant exists, and appertains ex- 
clusively to the landlord and that a per- 
son, to whom rents are due and who ob- 
tains a decree for them after he has parted 
with the property on which the tenancy 
is situate, has no such right. 

I The position then is this : as between 
the appellants and Mr. F'orbes, the decree 
■must be regarded as a money-decree and 
[not as a rent decree, but as between the 
appellants and the respondent the decree 
must be regarded as a rent decree. 

It is not necessary to follow the fortunes 
of the different execution proceedings that 
were from time to time commenced by 
the appellants. I come to the application 
of the 22nd January, T45, when the ap- 
pellants applied to have the decree treated 
as a money decree and the respondent 
added as a judgment-debtor. It will be 
remembered that the position then was 
that the respondent was the puinidar and 

0) A. I, R. 1914 P.C. ]11 = 41 Cal. 926=231. 

C. 632*41 1. A, 91 = 18 C. W.N.747 (P. C.). 


Mr. Forbes was the darputnidar in actuaf 
possession of the putni mahaL 

On the 19th March, 1915, the appellants 
presented another application to the Exe-- 
cution Court. They stated in their petition 
that the Judicial Committee has held that 
the decree obtained by them against Chat- 
rapat was a money-decree. They submit- 
ted that it was not possible to recover the 
amount of the decree without proceeding 
against the properties other than that in 
respect of which the decree had been ob- 
tained, and they applied for attachment 
and sale of certain properties belonging 
to Chatrapat. 

This application was presented on the 
19th March, 1915 ; but it will be remem- 
bered that they had already on the 22nd 
January, 1915, applied to have the res- 
pondent added as a judgment-debtor in 
the execution proceedings. On the 27th 
March, 1915, the respondent objected to 
being added as a judgment debtor. He 
contended that, as he was neither the 
judgment-debtor nor the legal representa- 
tive of Chatrapat, the decree- holders 
could not proceed against the putni mahal 
in his hands. 

Before this application was heard and 
disposed of the putni mahal passed into the 
hands of Mr. Forbes. The decree-holders 
abandoned their application of the 19th 
March, 1915, and on the 23rd November, 
1918, they presented an application for 
attachment and sale of certain properties 
belonging to the respondent. It is this 
application which has given rise to this 
appeal. 

Mr. Manuk, on behalf of the decree- 
holders appellants, contends that the de- 
cree obtained by Dhanpat Singh against 
Chatrapat Singh must be regarded as a 
rent decree so far as the respondent is con- 
cerned and that it was open to him to pro- 
ceed against the putni mahal in the hands 
of the respondent, I have no doubt what- 
ever that, had the appellants proceeded 
against the respondent at any time be- 
tween Sept:?mber, 1902 and July,^ 1917, 
during which period the title to the putni 
mahal was in the respondent, there could 
be no answer to the claim of the decree-* 
holders. 

It having been held in proceedings 
between the appellants and the res- 
pondent that the decree obtained by 
Dhanpat was a rent decree, the ap- 
pellants had a charge on the tenure so 
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tong as the tenure was in the hands of 
the respondent, and it was plainly im- 
possible for the respondent to resist the 
claim of the appellants. But the tenure 
has now passed from the hands of the 
respondent to the hands of Mr. Forbes. 
Mr. Manuk contends that if the respon- 
dent has allowed the tenure to go into the 
hands of a third party, he must be per- 
sonally liable for the decree. In my 
opinion, there is neither principle nor 
authority for this contention. It was, in 
my opinion, open to the decree-holders to 
proceed against the tenure in the hands of 
Mr. Forbes, 

It was argued by Mr. Minuk that he 
could not take this course having regard 
to the decision of the Judicial Committee 
in the suit between the appellants and 
Mr. Forbes that the decree was a money, 
decree. That may be so ; but Mr. Forbes 
as the purchaser of the putni mahal from 
the respondent was in an entirely 
different position. As the representative- 
in-interest of the respondent, Mr. Forbes 
would be bound by the decision in the 
suit as between the appellants and the 
respondent. 

By that decision the decree was held to 
be a rent decree and as involuntary 
alienations stand on the same footing 
as voluntary alienations, the appelliuts 
could, in ray opinion, follow the piitni 
mahal in the hands of whomsoever it might 
be under a title derived from the respon- 
dent. 

Mr, Manuk next contends that the 
respon lent must be reg irded as the 
representative-in interest of Chatrapat 
Singh and is therefore personally liable 
to satisfy the decree obtained against 
Chatrapat Singh. In my opinion, there 
is no warrant for the proposition. The 
decree was not obtained against the res. 
pondent. It may be that, as the result 
of the litigation between the appellants 
and the respondent, it mast now be held 
that so long as the puini mahal was in the 
hands of the respondent there was a 
charge upon the putni mahal for the 
decretal claim of the appellants against 
Chatrapat Singh. 

But it has been held that a transferee 
of a tenure is not personally liable for 
rent which accrued due prior to the 
transfer. See Jogemaya Dassi v. Girindra 
Nath Muhherjet (2). The recent decision 
of the Judicial Committee in the case of 

( 2 r( 1900 ) 4 C, W. N. m 


Nanku Prasad Singh v. Kamta Prasad 
Singh (3) pronounced on the 19th 
January supports this contention. That 
was a case in which it was sought to 
make the purchasers of mortgiged pro- 
perties personally liable for the mortgage- 
debt. 

The Judicial Committee, in a very 
short judgment, said as follows : — ** Their 
Lordships have considered this ctse, and 
they think it is clear that no personal 
liability was incurred by the purchasers 
of the equity of redemption, who, their 
Lordships understand, are defendants 
Nos. 2 to ll, of whom only five are res- 
pondents here. Their Lordships there- 
fore think that the decree of the High 
Court was right and that the point made 
by the appellant fails.” 

The position occupied by the respon- 
dent is in no way different from the posi- 
tion which a purchaser of the equity of 
redemption occupies. The utmost that 
can be said in favour of the appellants is 
that they had a charge upon the tenure in 
the hands of the respondent. The res- 
pondent was the purchaser of the tenure 
which was already subject to a charge in 
favour of the appellants. He is in the 
same position as the purchaser of an, 
equity of redemption, and, in my opinion,! 
no personal liability was incurred by him 
by such purchaser. 

In rny opinion the decision of the 
learned Subordinate Judge is right and 
must be affirmed. I would dismiss this 
appeal with costs. 

Ross, J. '.—1 agree. 

A ppeal dismissed, 

(3) P C. Case decided on J9 — 1—22 (unre- 
ported. 
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IwALA Prasad, C. J. anH Das, J. 

Jai Krishna Pari — F^laintiff-Appellant 

v, 

Bhukal Gope and others — Defendants- 
Respondents. 

S A. Nos. 593 and 593 of 1919, decided 
on 29th June, 1921, from a decision of the 
Dist. J., Bhagalpore, dated 13th March, 
19*9, 

Hindu Law — Mahant — Position is like that 
of a manager of a joint family — Transaction 
in ordinary ooursi of management is binding 
on the math — Religious endowment 

There is no difference at all between the case of a 
Mahant n.n6. the manager of a joint Hindu family. 
The karta of a joint family must have a large dis- 
cretion in the matter of granting leases and his dis- 
cretion ought not to be fettered unduly The same 
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rule applies to a Mahant. The Court, of course, 
must be satisfied that he entered into the transac- 
tion in the ordinary course of management. In 
such a case the transaction is binding. 

[P. 166, C. 2 ] 

L, N, Sinha and B. N, Mitter — for 
Appellant. 

Hassan Jan — for Respondents. 

Da8)J*‘ — These analogous appeals 
arise out of suits instituted by the appel- 
lant to eject the respondents from certain 
lands which are specified in the plaint. 
The plaintiff is the Mahant of the Marona 
Math and his case is that his predecessor- 
in-title, Mahant Bisseswar settled these 
lands in perpetuity with the defendants. 
He says that Mahant Bisseswar was not 
entitled to settle these lands in perpetuity 
as there was neither necessity for such 
settlement nor any benefit which accrued 
to the Math in question. 

The Court of first instance agreed with 
the contentions put forward on behalf of 
the plaintiff and decreed the suits. The 
learned Judge in the Court below has 
differed from the Court of first instance 
and has dismissed the suits. 

Now the learned Judge has found that 
the lease was not a perpetual lease ; 
secondly that it was not a lease at fixed 
rent. He has further found that the late 
Mahant granted these leases in the ordi- 
nary course of management and that 
therefore they are binding upon his suc- 
cessor-in-interest. Mr, Lachmi Narain 
Sinha on behalf of the appellant argues 
that the learned Judge in the Court 
below has not displaced in the finding of 
the Court of first instance, viz,^ that these 
lands were in the cultivating possession 
of the Mahant and that they yielded him 
a profit of 10 to 15 maunds per bigha and 
he strongly relies upon the case of Palani- 
appa Chetty v. Sreemath Devasikamony 
Pandara Sannadhi (1). 

In that case the Mahant sold a piece of 
laud and lent the sale proceeds at a 
remunerative rate of interest to somebody 
else and the Judicial Committee held that 
it was not the ordinary course of business 
loxdiMahant of an institution to engage in 
a money-lending business. That case is 
entirely distinguishable. In this case it 
was for the Mahant to decide whether 
it was profitable for him to cultivate 
the land himself or to let it out to 
tenants and I can see no difference at 

(1) (1917) 40 Mad. 709=39 1. C. 722=44 I. A. 

147 (P. C.). 


all between the case of Mahant and thS 
case of the manager of a joint family. 

I have always entertained the view that 
the karta of the joint family must have aj 
large discretion in these matters and that 
we ought not to fetter his discretion un- 
duly. We must of course be satisfied 
that he entered into the transaction in the 
ordinary course of management. That 
is the test which was laid down by the 
Judicial Committee in the leading case of 
Hunoomanpersad Panday v. Mt» Bahooee^ 
Munvaj Koonwavee (2). That is the test 
which we must apply to this case. Did 
the Mahant let these lands to the 
defendants in the ordinary course of 
business ? 

The lower appellate Court has found 
that he did. I agree with the decision of 
the learned Judge of the Court below and 
would accordingly dismiss these appeals 
with costs in Appeal No. 592. 

Jwala Prasad^ A C- J- : — I agree. 

A ppcal dismissed, 

"“(2) (1856) 6 M.I.A. 39^=2 SuthT29=l8 W. R. 

81 N.= l Sar. 552 (P. C.). 
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Dawson Miller, C. j. and Jw^la 
Prasad, J. 

Gopal Rai and others — J udgment-debtors- 
Appellants v. 

Rambhanjan Rai and others — Decree-hol- 
ders- Respondents. 

L. P. A. No. 9 of 1921, decided on 18th 
January, 1922, against the judgment of 
Das, j. 

Civil P. C , O. 2/, R. 2 — Decree satisfied by 
one judgment debtor and certified — Payment 
over again by another, under mistake — Exe- 
cuting Court has power to refund it — Civil 
P, C., N. 47 — Execution 

Where after the satisfaction of the decree by 
one judgment-debtor by deposit of money and 
taking certificate, anocher judgment-debtor un- 
knowingly deposited the decretal amount and after 
the discovery of the satisfaction of the decree 
applied for refund of the money. 

Held : notwithstanding the fact that the decree 
had already been executed, the execution Court 
has jurisdiction to entertain the application. 

[P. 16.7, C- 2.] 

S, N, Roy — for Appellants. 

L.N. Singh — for Respondents. 

Dawson Millen C* J ’ — In my opi- 
nion this appeal ought to be allowed. The 
appellant is one of the judgment-debtors 
in a suit in which the respondent was 
the plaintiff. A decree for Rs. 95 was 
made in favour of the respondent. One 
of the defendant settled the matter 



1922 


JAG SAHU V. MT. RAM SAKHI KUKR, 


Patna 167 


t)ut of Court by paying to the decree- 
holder the full amount of his claim on the 
21st May, 1915. After the decree-holder 
had been paid a petition was presented to 
the Court in accordance with the provi- 
sions of Order XXI, Rule 2 of the Civil 
Procedure Code certifying that the full 
decretal amount had been paid. Subse- 
quently the appellant in this suit, not 
knowing that the decree-holder’s claim had 
been satisfied, paid the money into Court 
and this was subsequently taken out by 
the decree-holder. 

The appellant afterwards discovered 
that the decree had previously been satis- 
fied by one of his co-debtors. He there- 
upon made an application to the executing 
Corurt for a refund of the money which 
had been taken out of Court by the 
decree-holder. In that application the 
facts were not in dispute. It was admitted 
by both sides that the decree had been 
satisfied before the decree- holder took the 
money out of Court which is now claimed 
back and indeed the petition certifying the 
payment is signed by the decree-holder 
himself. 

The Court therefore which had the 
record before it must have been aware 
that the payment of the debt had been 
properly certified within the meaning of 
Order XXI, Rule 2. The learned Munsif, 
however, came to the conclusion that as 
the matter had been disposed of sometime 
before it was too late then to apply to the 
executing Court to have it set right. 

The matter then went on appeal to the 
District Judge and the District Judge took 
the same view and dismissed the appeal. 

When the case came on second appeal 
to this Court the learned J udge did not 
deal with the question which had been 
raised in the lower Courts but found that 
even assuming the appellant to be right 
upon the contention previously raised by 
him in the lower Courts still the position 
here was different because he said it had 
not been proved that any payment or 
adjustment had been certified as provided 
by Order XXI, Rule 2 and that therefore 
even if the money had been paid to the 
decree holder there was nothing to show 
that it had been certified and therefore the 
executing Court was not entitled under 
Order XXI, Rule 2, sub-Rule 3 to recog- 
nise the payment. 

With great respect to the learned Judge 
I think that he was in error in intro- 


ducing this matter. It was admitted in both 
the lower Courts that the facts ’were not 
in dispute and it was never suggested 
that the payment had not in fact been 
certified within the meaning of Order 
XXI, Rule 2. That was taken for granted 

On appeal to this Court under the 
Letters Patent, the appellant has pro- 
duced a certified copy of the petition 
which was before the executing Court 
showing quite clearly that the decretal 
amount had been paid before the appel- 
lant had paid the same sum into Court 
and that this had been accepted by the 
decree-holder in full satisfaction of his 
debt. 

The result is that the decree-holder has 
very cunningly obtained payment twice 
over a thing which he was clearly not 
entitled to do. The only question there- 
fore which arises before us is whether 
seeing that the decree had in fact been 
executed it was the proper procedure 
which was adopted, that is to say, whe- 
ther the judgment-debtor could have 
this matter determined by the executing 
Court, or whether he was bound to 
bring a separate suit. 

In the case of Collector of Jaunpur v. 
Biihal Das (1) it was laid down that an 
application to recover property which ha^ 
been improperly sold in excess of the 
decretal amount was a matter relating to 
the execution, satisfaction or discharge of 
the decree and further that executing 
Court was the proper Court m which to\ 
have the matter decided notwithstanding 
that the decree had already been executed 
sometime before. 

1 see no reason to differ from the opi- 
nion there expressed which is supported 
by other cases and in my opinion this 
appeal ought to be allowed. The orders 
of the lower Courts will be S6t aside and 
the case will be sent back to the execu- 
ting Court and re-instated on the file to 
be tried according to law. The appel- 
lant is entitled to his costs of this appeal 
and in all Courts below. 

Jwala Prasad, J. :-I agree. 

Appeal allowed. 

(1) (1902) 24 A1L'291«1902 A. W"~N. 67. 
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CoUTTS AND Ross, jj. 

Jag Sahu and others — Plaintiffs- Ap- 
pellants V. 

ikf^. Ram Sakhi Kuer and others — 
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Defendants- Respondents. 

A. No. 1030 of 1920, decided on 23rd 
January, 1922, from an appellate decree 
of the District Judge, Saran, dated 31st 
March, 1920. 

Mortgage — Date for payment fixed in usu- 
fructuary mortgage — Mortgagee can sue for 
sale on default of payment on due date — T. P. 
Act, S. 98. 

Where a due date is fixed for payment of the 
mortgage-money in a mortgage-deed the mortgage 
is not a pure usufructuary mortgage and the mort 
gagee is entitled to sue for sale immediately after 
the due date has passed even though he still re- 
mains in possession of the property. 

[P. 169, C M 

(b) Civil P. C., S. 100 — Tender — Question as 
to sufficiency of, cannot he raised for the first 
time in second appeal. 

Whether the sum tendered to satisfy a mortgage 
is sufiicient or not is a question which cinnot be 
allowed to be raised for the first time in second 
appeal Similarly the question whether the money 
was kept ready after tender for payment is a ques- 
tion which requires consideration of evidence and 
cannot be allowed to be raised for the first time 
in second appeal [P. 169, C. 1 .] 

A. P. Jayaswal and Sunder La/— for 
Appellants. 

Ram Prasad^ Harnarain Prasad, Shivesh- 
war Dayal and Judubans Sahay — for Res- 
pondents. 

CouttS) • — "This is an appeal against 
a decision of the District Judge of Saran 
dismissing an appeal against the order of 
the Subordinate Judge of Saran partially 
decreeing a suit which was brought on a 
Zarpeshgi deed and a simple mortgage 
bond. The so-called Zarpeshgi deed is dated 
the 2lst of September 1905 and was for 
a sum of Rs. 1,850. The simple mortgage 
bond is dated the 7th of June 1911 and 
was for a sum of Rs. 400 advanced on a 
security of the same property as was 
mortgaged by the previous deed of the 
21st of September, 1905. 

The deeds were both executed by one 
Kanchan Singh, the husband of the de- 
fendant No. 1 Musammat Ram Sakhi 
Kuer in favour of the plaintiff No. 1, Jag 
Sah, and Ram Sahai Sah, ancestor of the 
other plaintiffs. The defendants Nos. 2, 
3 and 4 purchased the mortgaged proper 
ty from the defendant No. 1 on the 7th of 
November, 1914, the arrangement being 
that out of the consideration money the 
sum of Rs. 652 was to be kept for pay- 
ment of the mortgage-debt due on the 
bond of the 7th of June, 1911 and the sum 
of Rs. 1,850 for the payment of the debt 
due on the deed of the 21st September, 
1905 . 


The defendant’s case was that at thib 
time they purchased the mortgaged pro- 
perty they tendered the sum of Rs. 652 
to the plaintiff No. 1 in payment of the 
mortgage-debt, but the plaintiff refused to 
accept the money and claimed a right of 
pre-emption in the property. The defen- 
dants then waited for a year until a suit 
for preemption wou^d be barred and 
deposit'd the amount in Court. 

On these allegations the defendants 
contended that the plaintiffs* mortgage 
debt had been sattsfi- 1 by the amount of 
R^, 6^2 which w s deposited by them and 
they further contended that as the plaint- 
iffs were in possession of the property 
mortgaged, bv the deed of the 21st of 
September 1%5, they were not entitled to 
sue for sale of the property as they had 
done in this suit. 

In the Court of first instance it was 
decided that the plaintiffs, on the allega- 
tions of the defendants which were ac- 
cepted, could claim no interest beyond 
what was included in the Rs. 652 ; and 
with reg ird to the claim to sell the pro- 
perty to satisfy the debt of Rs. 1 850 a 
curious order was passed by which the 
suit was decreed in the plaintiffs* favour 
‘‘only so far as, if he has been really dis- 
possessed, he can take possession,*’ 

What this may mean I do not know. On 
appeal to the District Judge the decision of 
the first Court in regard ti interest was 
upheld and in regard to the claim on the 
deed of the 21st of September, 1905 for 
sale of the mortgaged property, the learn- 
ed District Judge held that as the plaint- 
iffs had not been dispossessed they were 
not entitled to sue for sale of the mort- 
gaged property. In the result the whole 
suit was dismissed. The plaintiffs have 
appealed to this Court. 

Three points are urged before us. The 
first is that the tender of Rs. 652 was less 
than the total amount due and that conse- 
quently it vcas not a valid tender and the 
plaintiffs were not bound to accept it. 
The second point urged is that assuming 
that a valid tender had been made s'till the 
defendants must establish that the amount 
tendered had been kept always available 
for payment and they not having establish- 
ed this the tender was not a valid tender. 

The third point urged is that the so- 
called Zarpeshgi deed of the 21st of Sep- 
tember, 1905 was not a pure usufructuary 
mortgage inasmuch as a due date for 
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payment had been fixed on the bond, it 
was an anomalous mortgage and that in 
such a case the plaintiffs were entitled to 
sue for sale of the mortgaged property. 

With regard to the first of these points 
it was never suggested either in the 
Court of first instance or before the lower 
appellate Court that the sum tendered, 
Rs. 652, was insufficient at the time of 
tender and it is impossible at this stage 
without going into the evidence to say 
whether the amount was sufficient or not. 
This is a second appeal and the question 
of sufficiency or insufficiency cannot be 
gone into at this stage. 

With regard to the second point urged, 
here again the contention must fail 
because it was never suggested that the 
money was not kept available by the 
defendants although it is necessary that a 
mortgagor should after tender keep the 
money ready for payment. It is a matter 
which involves a consideration of the 
evidence whether in fact the money was 
kept ready or not and both the Courts 
below having assumed that all the provi- 
sions of the law in respect of the tender 
had been complied with, we cannot allow 
this point to be taken at this stage. 

The third point urged is that a due 
date having been fixed for payment of 
the mortgage-money under the deed of 
the 21st of September, 1905, the mortgage 
was not a pure usufructuary mortgage 
and therefore the plaintiffs were entitled 
to sell immediately after the due date was 
passed even though he still remained in 
possession of the property. 

In support of this proposition the deci- 
sions in Parian Pandey v. Mahtam Mahto 
fl). Pitambar Purkait v. Madhu Sudan 
Mandat (2) and Dattamhhat Ramhhat Joshi 
V. Krishnahhat Bin Govindbhat Joshi (3; are 
relied on and it seems to me that this is 
the correct view of the law. The ques- 
tion was very fully discussed in Pitami^af 
Purkait v. Madhu Sudan Mandat (2) in 
which the mortgage was one in exactly 
the same terms as the mortgage in the 
case wifh which we are at present con- 
cerned, and in that case the learned 
Judges said “ it is well-settled that when 
an instrument of mortgage gives a right 
to possession and also contains a cove- 

(1) (1907) 6 C. L. J. 143. 

(2) (1910) 6 1 C. 153. 

<3) (1910) 34 Bom, 462=7 I, C. 446=sl2 Bom. 

L. R, 491. 


nant to pay, thus presenting a combina- 
tion of a usufructuary and a simple mort- 
gage, the two rights are independent 
and the mortgagee may sue for sale 
although he may have given up posses- 
sion and the right accrues immediately 
after the due date is passed.” 

The same view was taken in the other 
cases to which I have already referred 
and, as I have already said, this in my 
opinion is the correct view of the law. 

In the result then I would modify the 
decree of the lower appellate Coart. The 
parties are agreed that the sum due is 
Rs, 1,675. I would accordingly direct 
that the plaintiffs be allowed to sell the 
mortgaged property for this sum, the 
defendants being allowed six months* 
time to pay up the amount. Costs in 
proportion to the success of the parties. 

RosSi J. .* — I agree. 

Decree varied, 

A- I. R. 1922 Patna 169- 

Jwala Prasad, A. C. J. and Ross, J. 

Sukhraj Rai — Plaintiff Appellant 

V. 

Ganga Dayal and others — Defendants- 
Respondents. 

S. A. No. 469 of 1920. decided on 23rd 
July, 1921, from a decision of the Dist. ]., 
Purneah, dated 21st February. 1920. 

B. r. Act, S. 52 (B) and S. dSSuitfor rent 
— Diluvion or deterioration of land — Tenant 
can plead abatement of rent, in defence. 

According to the ordinary rules of law if a 
tenant agrees to pay a certain amount of rent, he 
is exempt from tlie payment of the whole rent if 
the whole of the land be washed away or of a 
portion of the rent if a portion be washed away. 
Under Section 38 of the Act the plea of abate- 
ment can be taken m a suit for recovery of rent 
and it is not essentiaDy necessary that the tenant 
should himself institute a suit for the abatement 
of his rent. Section 18 of Act IX of 1859) refer- 
red to. [P. i71, C. 1.] 

Manuk and H, L, Nandkeolyar — for 
Appellant. 

Gitru Savan Prasad --iov Respondents. 

Jwala Prasad? A- C* J- • — This 
appeal arises out of a suit to recover rent 
for the years 1321 to 1324. The Courts 
below disallowed the plaintiff's claim for 
the years 1322 to 1324 on the ground that 
the land was under water and not fit for 
cultivation. 

The plaintiff has therefore come to 
this Court in second appeal and contends 
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that he is entitled to rent for the year 
1324 updn the finding of the Court below. 
That finding is that the land was washed 
away in the years 1322 and 1323 
and re-appeared in 1324. Mr. Manuk 
contends that as the land re appeared 
in 1324 his client was entitled to rent for 
that year inasmuch as there was no 
diminution in the area of the holding 
under Section 52 (5) of the Bengal Te. 
nancy Act under wjhich alone the defend- 
ant is entitled to raise a plea of abatement 
in a suit for rent. 

He concedes, however, that such a 
question might be raised by the tenant in 
a suit properly instituted by him under 
Section 38 of the Bengal Tenancy Act. 
He refers to Section 18 of Act X of 1H59 
for the purpose of his contention that 
although it was permissible under the old 
law for a tenant to raise the plea of his 
non-liabHity on the ground of a perma- 
nent deterioration of the land it is not so 
under the present law. That section runs 
as follows : — 

“ Every miyat having a right of occu- 
pancy shall be entitled to claim an abate- 
ment of the rent previously paid by him, 
if the area of the land has been dimi- 
nished by diluvion or otherwise, or if the 
value of the produce or the productive 
powers of the land have been decreased 
by any cause beyond the power of the 
raiyat, or if the quantity of land held by 
the 7aiyat has been proved by measure- 
ment to be less than the quantity for 
which rent has been previously paid by 
him.” 

The provisions of that section have been 
split up into two portions in the present 
Rent Law of 1885, viz,, Sections 38 and 
52 (^). Section 38 says that an occu- 
pancy raiyat holding at a money-rent may 
institute a suit for the reduction of his 
rent on the grounds set forth in that sec- 
tion, one of the grounds being that the 
soil of the holding has without the fault of 
the raiyat become permanently deteriorat- 
ed by a deposit of sand or other specific 
cause, sudden or gradual. Section 52 (b) 
says that a tenant shall be entitled to a 
reduction of rent in respect of any defi- 
ciency proved by measurement to exist in 
the area of his tenure or holding as com- 
pared with the area for which rent has 
been previously paid by him. 

Mr. Manuk contends that in the case of 
the submersion of land under water the 
tenant is entitled in a suit for rent to take 


the plea under Section 52 (^) that his rent 
should be abated on account of the defi*- 
ciency of the are^ originally held by him 
but he says that when the land is not 
under water but as in the present case has 
re appeared and is covered with sand and 
other deposits rendering it unfit for culti- 
vation, such a plea of the tenant is not 
available under Section 52 (b) but can 
only be entertained in a suit brought 
under Section 38. 

The argument seems to me to be 
fallacious. A tenant is entitled to in- 
stitute a suit whether his case comes 
under Section 52 or under Section 38. 
Whatever be the reason for splitting up 
the provisions of Section 18 of the old 
Act into two sections in the present'law, 
it is obvious that the arrangements in the 
present law have been most convenient. 

Section 52 deals with the alteration of 
rent on alteration of area and it entitled 
both the landlord and the tenant to apply 
under that section for the alteration of the 
rent, the landlord on account of an in- 
crease in the area and the tenant on 
account of a decrease in the same. 

Section 38, to my mind, was not set 
apart in the present law to, in any way, 
take away the right that the tenant 
possessed under the old law. .That sec- 
tion only enables the tenant to institute a 
suit for the reduction of his rent on the 
ground of permanent deterioration^ etc., 
but does not go far enough to say that the 
tenant shall not be entitled to claim a 
reduction of rent on the ground of 
permanent deterioration otherwise than 
by a suit. 

Section 18 of the old law also did not in 
any way affect the right of the tenant to 
claim abatement of rent on the grounds 
mentioned therein. Both the present and 
the old law seem to recognise the un- 
doubted right of a tenant to claim abate- 
ment of rent when he is prevented from 
using the land from causes beyond his 
control. Section 38 refers only to occu- 
pancy tenants but the right to claim 
abatement in the circumstances mention- 
ed in that section exists in all tenants 
irrespective of their status. 

The case of Sheikh Enayutoolah v. 
Sheik Alaheebuksh (1) recognised this 
principle and also held that the 
right is based upon natural justice 
and equity, a ng^t which was 

(1) (1864) W. R. (Act X Rulings) 42. 
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enunciated under the rule laid down in 
Bacon’s Abridgment, 7th Edn., Vol. VII 
at p. 63 under the title “ Rent quoted in 
the decision of Sir Barnes Peacock, C. J. 
It is well to quote in extenso here that 
rule : — 

“ In this place we are to consider whe- 
ther the tenant shall pay the whole rent 
though part of the thing demised be lost, 
and be of no profit to him, or though the 
use of the whole be for sometime inter- 
cepted or taken away without his default, 
and here it seems extremely reasonable, 
that, if the use of the thing be entirely 
lost or taken away from the tenant, the 
rent ought to be abated or apportioned, 
because the title to the rent is founded 
upon this presumption, that the tenant 
enjoys the thing during the contract, and 
therefore if part of the land be surround- 
ed or covered with the sea, this being the 
act of God, the tenant, shall not suffer by 
it, becaUvSe the tenant, without his default 
wants the enjoyment of part of the thing, 
which was the consideration of paying the 
rent, nor has the lessee reason to com- 
plain, because if the land had been in his 
own hands, he must have lost the benefit 
of so much as the sea has covered. 

This view was also expressed by Sir 
Barnes Peacock, C. J., in the earlier case 
of Afsuroodeen v. Mt, Shorooshi Bala Dahee 
(2). There that learned Judge says:— 
“ If a man stipulates to pay rent, it is 
clear he engages to pay it as a compensa- 
tion for the use of the land rented ; and, 
independently of Section 18, Act X of 
IH59, we are of opinion that according to 
the ordinary rules of law if a Tallookdar 
agrees to pay a certain amount of rent, 
the tenant of it is exempt from the pay. 
ment of the whole rent if the whole of the 
land be washed away or of a portion of 
the rent if a portion only be washed away. 
According to English law, a tenant is 
entitled to abatement in proportion to 
the quantity of land washed away, and 
he is entitled to that abatement in a 
suit brought by the landlord for arrears 
of rent.” 

This observation is a direct reply to the 
contention of Mr. Manuk. The plea 
therefore can be taken in a suit for 
recovery of rent and it is not essentially 
necessary that the tenant should himself 
institute a suit for the abatement of his 
rent . The aforesaid view finds support 
(2) (1863) Marshall*sltep7 558= 2 Hay. 664,' 


in the case of Rajendra Kumar^ Roy v. 
Maharajah Manindra Chandra Nandi (3). 
Reference may also be made to the cases 
of Maharajah Dheraj Mahtah Chand Baha- 
dur V. Chittvo Coomaree Bibee (4) and Gouri 
Pattra v. H, R, Reily (5). 

Mr. Manuk then contended that a plea 
of this kind should not be allowed to be 
raised in a simple suit for arrears of rent.^ 
As to this kind of plea Sir Romesh 
Chunder Mitter in the case of Jour Kishort 
Chunder v. Bonomalee Choudhry (6) observ- 
ed, ** I do not think this contention is 
valid. A plea of abatement can be adjudi- 
cated upon in a suit for arrears of rent 
with as much facility as in a suit for 
abatement of rent.” 

I therefore overrule this contention of 
Mr. Manuk’s that it was not open to the 
defendant to take the plea of abatement 
in the present case so far as the rent for 
1324 is concerned, the finding of the 
Court below being that in that year the 
land was totally unfit for cultivation.” 
The appellant is not entitled therefore to 
the rent for the ye:)r 1324 also. 

The appeal is consequently dismissed 
with costs. 

Ross, J. I agree. 

A ppeal dismissed* 

(3) (1916) 24 C.L.J. 162 = 34 I.C. 464. 

(4) 16 W.R. 201. 

(5) (1892) 20 Cal. 579. 

(6) 22 W.R. 117. 
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Dawson-Miller, C. j. and Adami, J. 

W. M. Grant and others — Plain tiffs- Ap 
pellants 

v. 

Eklal Jha and others — Defendants-Res- 
pondents. 

L. P. A. Nos. 109 to 111 of 1921, decid- 
ed on 9th May, 1922, from the decision of 
Ross, J., dated 22nd November, 1921. 

(a) Bengal Tenancy Act, Ss. 23 and 178-^ 
Contract after 1885 to grow indigo crop only for 
benefit of landlord is void — Agreement to pay 
enhanced rent for non-existent obligation is 
also void. 

Under Section 23 of the Act the tenants are 
entitled to use the land for any purpose they 
choose, provided it is consistent with the provi- 
sions of that section and the agreement to pay 
enhanced rent in consideration for the release of 
a non -existing obligation is void under the 
provisions of Section 178 (3) (6). A con- 
tract to grow a particular crop like indigo 
on a portion of the holding for the benefit 
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of the landlord when such an oblif^ation was not 
fastened to the tenancy before 1883 is void after 
the passing of the Act (1885). 

[P. 175. C. 1 ;P. 176. C. 2.] 

(b) B. T Act, S. 29 — Obligation arising before 
Act — Agreement to pay enhanced rent for re- 
lease thereof is valid 

Where under kabuliats before 1885 the tenants 
bound themselves to grow a particular crop 
only for the benefit of the landlord in consequence 
of which a low rent was fixed and in 1902 the 
tenants promised to pay enhanced rent in conside- 
ration of the release of the obligation to grow the 
particular crop 

Held : that the restrictions imposed by Section 
29 of the B. T. Act upon the freedom of contract 
bad no operation before the B T Act (1885) 
came in force. The word "specially" in proviso 
(iiil of Section 29 of the B. T. Act has no re- 
ference to the quantum of reduction of rent allow- 
ed for the consideration there mentioned but 
merely requires that owing to special circum- 
stances, viz , the agreement to grow a particular 
crop, the rent is lower than it otherwise would 
have been. Tn order to bring an enhancement 
within proviso (iii) of Section 29 of the B. T. Act 
three factors must be present. 

(1 1 The raiyat must have held the land at a low 
rate of rent in consideration of cultivating a parti- 
cular crop for the convenience of the landlord, 

(2) He must have been released from an exist- 
ing obligation of cultivating this crop, 

and (3) He must have deemed that the rent 
which he agreed to pay was fair and equitable 

Mere proof that the rent was a low rent would 
not be sufficient to comply with the section, unless 
it were also proved that the low rate was arrived 
at in consideration of cultivating a particular crop. 
But once it is proved that this is the case then the 
actual amount, whereby the rent is reduced below 
what it otherwise would have been if no such 
obligation had existed, is not a matter to be taken 
into consideration in deciding whether the proviso 
bad been complied with. 

[P. 175. C 1. 2; P. 176 C. 1.2,]. 

(c) Contract Aot, Ss, 23, 24 — Distinct agree- 
ments in same instrument — One being void 
will not make the other also void. 

Where in the same instrument there was an 
agreement to pay additional rent for increase in 
area, and an agreement to pay enhanced rent for 
release of an obligation by the tenant and the for- 
mer agreement was void. 

Held that the validity of the latter agreement 
is not affected. Where in the same instrument there 
are distinct engagements by which a party binds 
himself to do certain acts some of which are legal 
and some illegal the performance of those legal 
can be enforced. [P 177, C 2. ; P 178, C. 1,] 
Manuk, Imam, S. M, Mullick, Nirode 
Chandra Ray and S. C.Roy — for Appellants. 

Kulwant Sahay and Samhhu Saran — for 
Respondents. 

Dawson Miller* C- J. ’ — These three 
appeals are brought under the Letters 
Patent from a decision of Mr. Justice 
Ross* dated the 22nd November last year 
Reversing the decision of the lower ap- 
pellate Court 

The suits out of which the appeals 


arise were tried together along with three 
others of a similar nature before the 
Munsif at Bhagalpur and determined by 
the same judgment The plaintiffs, who 
are the proprietors of the Lattipur indigo 
factory at Narainpur, are the same in each 
case. The defendants, who are the same in 
two cases but different in the other, are 
tenants holding under the factory and the 
same questions for determination arise in 
each of the cases. 

The claim of the plaintiffs, who are the 
appellants before us, is for the recovery of 
rent payable under the terms of certain 
kabuliats executed by the defendants res- 
pectively in the year 1909, whereby they 
agreed to pay an enhanced rent amount- 
ing to about 4 annas in the rupee in excess 
of the rent formerly payable under the 
earlier kabuliats in consideration of being 
released from the obligation imposed by 
the earlier kabuliats of cultivating iadigo 
on a portion of their holdings. 

It is the plaintiff’s case that the defen- 
dants held their land at specially low rate 
of rent before the date of the kabuliats 
sued on in consideration of cultivating 
indigo for the landlords* convenience 
within the meaning of the third proviso 
of Section 29 of the Bengal Tenancy Act, 
and that in consideration of being relea- 
sed from that obligation. they agreed to 
pay the increased rent which they deemed 
fair and equitable. Section 29 of the Act 
in so far as it is material reads as follows: — 

“ The money rent of an occupancy 
raiyat may be enhanced by contract, sub- 
ject to the following conditions. 

♦ * « 

(b) The rent must not be enhanced so 
as to exceed by more than 2 annas in the 
rupee the rent previously payable by 
raiyat. 

Provided as follows : — 

(iii) When a raiyat has held his land at 
a specially low rate of rent in considera- 
tion of cultivating a particular crop for 
the convenience of the landlord, nothing 
in Clause (b) shall prevent the raiyat from 
agreeing in consideration of his being re- 
leased from the obligation of cultivating 
that crop to pay such rent as he may deem 
fair and equitable.** 

It is the defendants* case that there is 
no proof that they held their lands at a 
specially low rate of rent in consideration 
of cultivating a particular crop within the 
meaning of the proviso andithat therefore, 
although they executed the kabuliats 
agreeing to pay the rent claimed, such 
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an agreement cannot be enforced as the 
enhancement was in excess of the 
maximum allowed under Clause (h) of 
Section 29 of the Act. The defendants 
further rely upon Sections 23 and 178 (3) 
(6). The former section gives occupancy 
taiyats the right to use the land in any 
manner which does not materially impair 
its value or render it unfit for the pur- 
poses of the tenancy, whilst the latter 
section provides that nothing in any 
contract made between the landlord and 
the tenant after the passing of the Act 
shall take away or limit that right. 

It is important to bear in mind that 
the Bengal Tenancy Act was passed in 
the year 1885, before which date it is 
conceded that the restrictions imposed by 
Section 29 upon the freedom of contract 
had no operation. The first kahuliats of 
which there is any evidence in the case 
are dated the 3rd June, 1888. These 
documents refer to the lands settled as 
sahek jolt nij^ but when the lands were 
first settled upon the defendants or their 
predecessors, there is nothing to show. 
It has been found however, that the 
defendants are occupancy raiyats. 

The kabuliats in the case of each of the 
defendants are of the same tenor. Those 
of 1888 are for a period of 10 years from 
1295 to 1304 F, They provide in 
paragraph 6 that — 

•‘I, the raiyatt will from year to year 
till the expiration of the term of this 
hahuliat sow indigo only or indigo with 
certain mixed crops such as linseed and 
mustard, upon one-fourth of the said 
holding after taking indigo seeds from 
the factory without payment of any price 
for the same, according to the choice of 
the sahehs and amlas of the Lattipur indigo 
concern.” 

Then follow certain stipulations as to 
the landlord's rights if this obligation is 
not complied with and to the harvesting 
of the indigo and the price to be paid for 
it. Paragraph 7 says : 

‘*The conditions in paragraph 6 above 
are according to the old custom of the 
village and upon these conditions the rent 
of the holding has been fixed. If I, the 
yaiyat refuse in any year to set apart 
one-fourth of the land at the time of 
measuring the same for the purpose of 
sowing indigo I, the raiy>%t, will pay 
excess rent at the rate of Re, 1 per 
bigha for the entire area of the holding 


from that year until the expiratiop of the 
term of this kuhaliat. 

Paragraph 9 provides : — 

“ In the beginning of the year when the 
term of this hahuliat will expire I shall 
appear before you, the patnidafs^ and 
shall put in a hahuliat for a fresh settle- 
ment and shall obtain a patta for the 
same and if I do not put in a hahuliat and 
obtain a patta then until I obtain 
a settlement I shall pay rent at the rate 
of Re. 1 in excess for the entire area as 
provided by paragraph 7 hereof.” 

When these hahuliats expired they were 
renewed for a further term which expired 
in 1315 F. that is, in September 1908. A 
few months later on the I4th January, 
1909, fresh hahuliats were executed after a 
fresh measurement of the land. These 
were for 9 years from 1317 to 1325 F. 
inclusive. 

It was found by the method of mea- 
surement adopted that there had been an 
increase in the area, in excess of the area 
mentioned under the previous hahuliats 
and for this the tenants agreed to pay an 
additional rent. They further agreed to 
pay an enhanced rent at rate which 
worked out at about 4 annas in the rupee. 
The stipulation as to growing indigo finds 
no place in these hahuliats. Clause 14 
provides as follows : 

“ Be it known that for my having 
grown indigo on one-fourth of my nagdi 
holding the malihs had settled the land 
with me at a low rate, but the malihs have 
now closed the indigo business, therefore, 
the excess rate which has been assessed 
upon my nagdi holding according to my 
wish, neither I, nor my heirs and repre- 
sentatives have or will have any objec- 
tion to pay.” 

One of the questions which arose for 
determination by the Munsif was whe- 
ther in fact under these hahuliats the area 
had been properly measured. The lagga 
used as stated in the hahuliats themselves 
was a lagga of 5| cubits, whereas the 
tenants contended that the standard lagga 
in use in the village was 6J cubits, and 
when measured by this standard no 
increase in area had in fact taken 
place. 

This question was decided by the 
Munsif in favour of the defendants 
and the additional rent proportionate 
to the excess area was dis- 
allowed. The learned Munsif also camo 
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to the c9nclusion that the agreement to 
enhance the rent in excess of 2 annas in 
the rupee was in contravention of Sec- 
tion 29 (b) of the Bengal Tenancy Act 
and was not taken out of the operation of 
the section by the third proviso. 

He considered that although it was 
proved that the rent was low in considera- 
tion of growing indigo, it was not shown 
that it was specially low. He further 
held that the kabuliats of 1888 were exe- 
cuted in respect of lands held by the 
tenants previously, and that there was 
nothing to show that there was any 
obligation upon them to cultivate indigo 
at the inception of the tenancy and 
unless this could be shown the proviso 
had no application. He also found that 
there was nothing to show that the defen- 
dants deemed the rent agreed upon to be 
fair and equitable. 

1 may mention here that in some of the 
other cases which are not subject of this 
appeal where similar kabuliats were prov- 
ed showing the original settlements with 
the tenants he found upon exactly the 
same evidence that the rent was specially 
low and that the tenants deemed the 
enhancement to be fair and equitable. 
A further point was taken and decided 
against the landlords that the kabuliats 
sued on represented a bona fide settlement 
ot a dispute for rent between the parties 
and should not, therefore, be treated as a 
case of enhancement. 

The plaintiffs appealed from this deci- 
sion to the District Judge, who affirmed 
the decision of the Munsif as to the 
claim for excess area, but allowed the 
appeal in so far as it claimed an enhance- 
ment in respect of the area allowed, 
being of the opinion that on the evidence 
the case came within the terms of 
the third proviso of Section 29, There 
was no direct evidence to show whether 
Ihe obligation to grow indigo was one 
binding on the tenants at the inception 
of the tenancy, but the learned Judge 
considered that as the origin of the 
tenancy was lost in obscurity be was 
entitled to consider the surrounding 
circumstances and the conduct of the par- 
ties and the inferences to be drawn from 
the kabuliats themselves in determining 
whether the obligation to grow indigo 
was an incident attaching to the tenancy 
at its inception* 

The fact that the kabuliats as far back 
as 1888 recited an obligation to grow 


indigo on a fourth part of their holdings 
according to the custom of the village, hs 
considered, indicated that no new obli- 
gation was then imposed but that it uras 
pre existing and in accordance with 
custom and usage, and the conduct of the 
parties in agreeing to pay an enhanced 
rent in 1909 and for several years after- 
wards complying with that agreement 
was also indicative of the nature of the 
tenancy in its origin. 

He further relied upon a petition in 
connection with a fresh settlement with 
one of the defendants in 1905 as showing 
that indigo cultivation was one of the 
purposes for which the land was settled. 
He also found upon the oral evidence as 
well as from the defendants* own admis- 
sions in the kahnliats that the lands had 
been settled with the tenants at a special- 
ly low rate in consideration of growing 
indigo and that the new rate was fair and 
equitable. 

On second appeal to this Court by the 
tenants, the learned Judge before whom 
the appeal came reversed the decision of 
the learned District Judge. The evidence 
upon which the lower appellate Court's 
decision was bised, in so far as it was 
given orally, was not before the learned 
Judge in second appeal, but he referred to 
certain passages in the Munsif’s judg- 
ment in which some of the oral evidence 
was dealt with and arrived at the conclu- 
sion that this was no proof that the 
raiyats held their land at a specially low 
rate of rent in consideration of cultivating 
indigo. 

He further considered that the admis- 
sion that they had previously held at a 
low rate, in consideration of this obliga- 
tion contained in the kabuliats sued on, 
could not be relied upon, as the kabuliats 
themselves were repudiated as void, and 
that, in these circumstances the admis- 
sion itself would not prove the truth of 
what it states. He further considered 
that the admission itself was not sufp- 
cient, as it did not show that the purpose 
of the tenancy was the growing of a 
particular crop or that in consideration 
thereof the rent was specially low. 

He considered, however, that at the 
time of the kabuliats in 1888 a less 
rent was fixed than would otherwise 
have been fixed because the proprietors 
wanted indigo on one-fourth of the 
land. He also considered that although 
there was an obligation to grow indigo 
under the kabuliats of 1888 and 



1922 w. M. G ANT V. EKLAL JHA (Dawson- Miller, C. J.) Patna 175 


again under the renewal in 1902 this obli- 
gation came to an end with the kabuUais 
of 1902 and had ceased to exist when the 
new hahuliats agreeing to the enhanced 
rent were executed. 

It would follow, therefore, under Sec- 
tion 23 of the Act that the tenants were 
then entitled to use the land for any pur- 
pose they chose consistent with the pro- 
visions of that section and the agreement 
to pay enhanced rent in consideration for 
the release of a non existing obligation 
was void under the provisions of Section 
178 (3) [h). 

The determination of these appeals 
ultimately depends upon the answer to 
the question whether there was evidence 
to support the conclusions of fact arrived 
at by the first appellate Court. The find- 
ings must be accepted in second appeal 
unless it c-^n be shown that there was no 
evidence to support them. In the present 
case the evidence was both oral and docu- 
mentary. The hahuliats which were relied 
upon by both parties in support of their 
respective contentions have been placed 
before us, but we are not in a position to 
deal with the oral evidence nor can we 
say to what extent it justified the findings 
except in so far as appears from the judg- 
ment of the Munsif and the learned Dis- 
trict Judge, 

Had either of the parties intended to 
raise the point that there was no oral 
evidence to justify the findings in so far 
as they are bised thereon, it was their 
duty to have placed that evidence on the 
record to enable the Court to decide this 
question and not merely to rely upon cer- 
tain references thereto in the judgment of 
the lower Courts. 

I should have had little hesitation in 
coming to the conclusion that the findings 
of the lower appellate Court could not be 
disturbed but for the fact that the learned 
Judge of this Court in second appeal has 
taken a different view and considers that 
there was no evidence upon which those 
findings .can legally be supp:)rted. His 
bpinion is entitled to all respect. 

He concisely states the question for de- 
cision when he states that the enhance- 
ment being in excess of that allowed by 
Section 2'^ the agreement by the tenants 
to pay the enhanced rent is void, unless 
it is protected by the third proviso, and 
that, in order to bring it within that 
proviso, three factors must be present : 


(1) the raiyat must have held his- land at 
a specially low rate of rent in considera- 
tion of cultivating a particular crop for 
the convenience of his landlord, (2) he 
must have been released from an existing 
obligation of cultivating this crop, and (3) 
he must have deemed that the rent which 
he agreed to pay was fair and equitable. 

The learned Judge thought that neither 
of the first two factors existed upon the 
evidence andthatit was unnecessary, there- 
fore, to consider the third. With regard 
to the first point the two earlier hahuliats 
contain an admission that the tenants are 
under an obligation to grow indigo on a 
part of their holdings according to the old 
custom of the village and that upon these 
conditions the rent of the holdings has 
been fixed. They further agree that if 
they refuse in any year to set apart a 
fourth of the land for the purpose of sow- 
ing indi ro they will pay an excess rent at 
the rate of one rupee per higha for the 
entire area of the holding. 

It appears from the Munsif ’s judgment 
that the plaintifiPs witnesses said that the 
tenants were under an obligation to grow 
indigo and three of them stated that the 
rent was low in consideration of so doing. 
They do not appear, however, according 
to the Munsif to have stated that the rate 
was specially low. The learned District 
Judge on the other hand found in these 
words : — 

“ The former rates at which the res- 
pondents held are specially low as ap- 
pears from the oral evidence as well as 
from their own admissions in the 
hahuliats," 

I may mention here that in the hahuliats 
of 1909 there is a further admission that 
in consideration of growing indigo the 
tnaliks had previously settled the land at a 
low rate. In my opinion, this evidence 
was amply sufficient to justify the finding 
that the land was previously held, that is 
to say, under the hahuliats of 1888 and 
190v^, at a specially low rate of rent in 
consid. ration of cultivating a particular 
crop within the meaning of the third 
proviso of Section 29. 

The word specially, as used in the 
section has, in my opinion, no reference 
to the quantum of the reduction of rent 
allowed for the consideration there men-! 
tioned, but merely required that owing 
to special circumstances, viz.^ the agree- 
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ment to cultivate a particular crop, the 
rent is lower than it otherwise would have 
been. Mere proof that the rent was a 
low rent would not be sufficient to comply 
with the section, unless it were also 
proved that the low rate was arrived at 
m consideration of cultivating a parti- 
cular crop. 

But once it is proved that this is the 
case, then the actual amount whereby the 
rent is reduced below what it otherwise 
would have been, if no such obligation had 
existed, is not a matter to be taken into 
consideration in deciding whether the 
proviso has been complied with. I may 
also point out that this appears to have 
been the view of the learned Munsif, 
although it would seem that in deciding 
the question he subsequently lost sight of 
it. In considering this point he first of 
all says : — 

“ The first thing to be shown is that 
the defendant in this case has been hold- 
ing at a specially low rate of rent or in 
other words at a rate lower than what it 
would have been if there were no obliga- 
tion to grow indigo.” 

But in considering the evidence in 
order to ascertain whether it proved such 
a state of affairs, he found that it did not, 
merely because the witnesses did not use 
the words ** specially low,” and as already 
pointed out in one of the other cases, not 
now on appeal before us, in which he 
came to a different conclusion of fact he 
says 

** The kabuliats, however, do not state 
expressly that the rent was fixed at a 
specially low rate of rent in consideration 
of this obligation but that a specially low 
rate of rent was partly the consideration 
for the settlement is clear.” 

It would appear, therefore, that upon 
precisely the same evidence he catme to 
two diametrically opposite conclusions of 
fact. In my opinion, the decision arrived 
at by the learned District Judge upon 
this question was amply justified by the 
evidence, even if it be taken to have gone 
no further than what appears from the 
judgment of the learned Munsif. 

The decision of this question, however 
merely goes to the state of affairs existing 
from 1888 onwards and it still remains 
to consider whether in 1909, when the 
new kahuliats were executed after the old 
ones had expired, the obligation to grow 
indigo still existed. If it did not, there 
was no consideration for the agreement 


to pay enhanced rent beyond that pres- 
cribed by the statute and any obligation 
undertaken by the tenants to do so would 
not be binding upon them. 

Whether that obligation existed or not 
depends upon whether either at the in- 
ception of the tenancy or at least at some- 
time before 1885 when the Bengal 
Tenancy Act was"* passed, the tenants 
were under an obligation to grow indigo. 
I think it must be conceded that it is not 
necessary to go back to the inception of 
the tenancy. If at any time before 1885 
this obligation was a part of the terms 
under which the tenants held, then it 
would be a binding obligation as there 
was no law to prevent the freedom of 
contract. 

It is conceded that there is no direct 
evidence as to the terms upon which the 
tenants held before 1888 and the question 
for consideration is whether the learned 
District Judge was justified in drasving 
the inferences from the evidence con- 
tained in the kahuliats themselves and 
from the acts of the parties that the obli- 
gation was one of old standing and not 
newly created by the kahuliats of 1888. I 
have already stated the grounds upon 
which the learned District Judge arrived 
at his finding upon this question. 

The reference in the earlier kahuliats to 
the custom of the village, the agreement 
by the tenants to pay an enhanced rent 
of one rupee per higka if they failed to 
comply with their obligation and the fact 
that in 1909 they willingly agreed to pay 
excess rent after due consideration and 
without any coercion on the part of the 
landlord, which was found as a fact in the 
case, coupled with the admission in the 
kahuliats of that date that the maliks had 
settled the land with them at a low rate 
for having grown indigo, all seem to me 
to lead to the inference that the obliga- 
tion was not imposed for the first time in 
1888 but was in existence at all events 
before the passing of the BengalTenancy 
Act in 1^85. 

It will be observed that the admission 
referred to speaks of the land being 
settled with the tenants upon certain 
terms and, to my mind, this clearly points 
to the original settlement. There were 
other matters also referred to by the 
learned District Judge arising on 
the evidence but which we are not 
in a position to deal with as the 
evidence is not before us and which 
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pointed towards the same conclusion, viz.^ 
that indigo cultivation was one of the pur- 
poses for which the land was settled. 
Added to this there is not a scintilla of 
evidence adduced by the defendants to 
show that the obligation arose for the 
first time under the kabuliats of 1888. In 
my opinion, therefore, the findings of the 
learned District Judge on these two 
points were in fact supported by the evi- 
dence. 

The only other question is whether the 
tenants can be said to have deemed as fair 
and equitable the enhanced rent which 
they agreed to pay. The mere fact that 
they entered into a formal written agree- 
ment with the landlord to pay it is insufh, 
cienrt to raise the presumption that they 
deemed it fair and equitable. There is 
nothing in the rate enhanced which mili- 
tates against this view, and the parties 
were dealing at arms’ length and without 
any coercion on the part of the landlord. 
The question was one of fact and in the 
circumstances I can see no ground upon 
which the finding can be disturbed. 

The learned Judge of this Court whose 
decision is now under appeal took the 
view that the admission contained in the 
kabuliat of 1909 could not be regarded as 
evidence because the kabuliat itself was 
challenged as void. If the kabuliat was 
valid, as I have found it to be, this ques- 
tion does not arise, but in any case I am 
unable to follow the learned Judge’s 
reasoning that, because a document may 
not be valid for the purpose for which it 
was intended, it cannot be used as evi- 
dence of an admission by the person exe- 
cuting it when its execution has been 
admitted or proved. 

The admission therein contained, that 
the lands were previously held at a low 
rent, was made by the tenants without 
coercion and even if the document as an 
agreement to pay enhanced rent should 
not be binding, I cannot see any reason 
why it should be rejected as an admission 
of the facts stated. 

A further question was raised before 
us in argument by the learned Govern- 
ment Pleader on behalf of the respond- 
ents which was not taken in any of the 
Courts below. It was contended that the 
whole agreement of 1909 was void 
because one of the considerations for pay- 
ing an enhanced rent, viz,^ an increase in 
the area had been found not to exist and 
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even if the other consideration, w., the 
release from the obligation sliould be 
valid, the promise to pay an enhanced 
rent could not stand. Reliance was placed 
upon Sections 23 and 24 of the Contract 
Act. It was contended that part of the 
consideration for the enhancement of rent 
was the increased area shown to exist 
by the form of measurement adopted, 
whereas in fact it was found that the area 
had not increased at all, a wrong method 
of measurement having been employed. 

It was argued that in this state of 
affairs, a part of the consideration for the 
enhancement of rent having failed, it 
must be treated as unlawful under Section 

23 of the Contract Act as, if permitted, it 
would defeat the provisions of Section 29 
(b) of the Bengal Tenancy Act relating to 
enhancement. I agree that under Section 

24 of the Contract Act if one of the 
several considerations for a single ^ bject 
is unlawful the agreement is void, but 
even assuming that the consideration in 
the circumstances stated was unlawful it 
would appear that the increase of area 
alleged to exist was no part of the 
consideration for the enhancement of 
rent. 

As this point had never been taken in 
any of the lower Courts the schedule 
attached to the kabuliats of 1909 had not 
been placed in evidence before us, but we 
were informed by the learned Counsel for 
the appellants, and it was not contradict- 
ed, that the schedule clearly shows how 
the rent was arrived at. It sets out the 
original area and the orig’inal rent and the 
additional area and additional rent, and 
then shows the enhancement of rent in 
consideration of the release from the 
obligation. 

The additional rent was disallowed by 
the lower Courts and although there was 
a cross-appeal by the plaintiffs on that 
question to this Court, the cross-appeal 
was not pressed as no point was taken 
about separating the legal from the illegal 
part of the consideration. The engage- 
ments to pay additional rent and 
enhanced rent are entirely separate and 
distinct. One cannot ask the Court 
to make a new contract in place of that 
which is illegal, but where in the 
same instrument there are distinct 
engagements by which a party binds 
himself to do certain acts some of which 
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are legal and some illegal, the perfor- 
mance of those which are legal can be 
enforced although the performance of 
those which are illegal cannot, 

I Section 29 of the Bengal Tenancy Act 
|has no application to an increase in the 
amount of rent by reason of an increase 
in the area. It applies only to an 
increase in the rate of rent, and the 
engagements by the defendants to pay 
additional rentj^for an additional area and 
an enhanced rent for release from an 
obligation are entirely separate and 
distinct. The tenants are not entitled to 
say because we have undertaken to pay 
additional rent for an additional area 
which cannot be enforced, therefore, we 
shall not pay enhanced rent in considera- 
tion of being released from an existing 
obligation although that consideration is 
perfectly good. 

I am further of opinion that at this 
stage, although the question raised is one 
of law, we ought not to entertain it in 
the particular circumstances which have 
arisen. The present appellants, who 
were respondents in the Court below, 
entered a cross-appeal in that Court 
challenging the findings as to the addi- 
tional rent and further contending that 
the kahuliat sued on represented a hona 
fide settlement of a dispute for rent be- 
tween the parties and the case should not 
be treated as one of enhancement, but as 
no point was taken before Mr. Justice 
Ross about separating the legal from the 
illegal part of the consideration they 
were content not to press their cross- 
appeal. 

For both these reasons, I think, that 
this question should be determined 
against the respondents and in favour 
of the appellants. In my opinion, this 
appeal should be allowed, the decree 
appealed from should be set aside, and 
that of the District Judge restored. The 
appellants are entitled to their costs of 
this appeal and of the appeal of the 
defendants before Mr, Justice Ross. 

Adamii J. agree. 

Appeals allowed. 
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Jwala Prasad, •A. C. J. and Das, J. 

Ram Padarath Singh and another — 
Defendants- Appellants 

V. 

Mahanth Basdeo Das and others — Plain- 
tiffs- Respondents. 

S. A. Nos. 932 and 1161 of 1919, de- 
cided on 4th July, 1921, from a decision of 
Dist. J., Darbhanga. 

(a) Hindu Law — Religious Endowment—^ 
Mahanth' s interest is that of life tenant — 
Alienations by Mahanth prejudicial to 
interest of Math can be avoided by successor. 

The head of a mutt cannot enter into a transac- 
tion the effect of which is to destroy the trust 
property altogether nor is he competent to 
alienate the endowed property except for the 
benefit of the endowment The real owner of 
the property is the deity or the charitable pur- 
pose for which the endowment was created. His 
interest in the property is that of a life-tenant. A 
Mahant cannot enter into a compromise which is 
prejudicial to the interest of the endowment and 
his successor-in-office is entitled to avoid it. The 
shebait of an idol has no sort of an estate in the 
properties endowed whereas the head of the 
institution has a life-estate in the properties which 
are the subject-matter of the endowment. It is 
doubtful if the Mahanth of the endowment 
should be described as a trustee. [P. 180, C, 2.] 

{b) Limitation Act (IX of 1908), S. 10 and 
Art, 134 — Suit to avoid alienation by previous 
Mahant — Time runs from his death. 

The limitation for a suit for possession of 
endowed property by a successor-in-office of a 
Mahant who alienated the endowed property 
runs from the date of the latter’s death, as the 
Mahanth had a life-estate in the endowed pro- 
perties and time did not begin to run until his 
death. [P. 181, Cs. 1, 2.] 

Kulwant Sahay, Baikuntha Nath Mitra 
and Samhu Sayan — for Appellants. 

Sharoshi Charan Mitter — for Respon- 
dents. 

Jwala Prasadi A. C- J- * — Appeal No. 
902 is by defendants Nos. 1 and 3. 
Appeal No. 1161 is by the defendant 
No. 2. Defendant No. 1 is the son of 
one Mahant Ram Banwari Das. Defen. 
dant No. 2 is the purchaser of 1 anna of 
the property in dispute, namely, a 
3 annas share of a village called Chak- 
tola, Tauzi No. 1315, from defendant 
No. 1 under a sale-deed, dated the 7th 
May, I9i2. Defendant No. 3 is the 
purchaser of 10 gandas of the said share 
in an auction sale in execution of a decree 
obtained against defendant No. 1 on 
the basis of a bond executed by Ram- 
Banwari Das. Defendant No. 1 is in 
possession of the remaining 1 anna 10 
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gandas. The defendants are thus in pos- 
session of the said 3 annas share of the 
village. The entire village was granted by 
Maharaja Mahendra Singh of Darbhanga 
to one Prasadi Das by a sanad (Exhibit 
2), dated the 2nd Magh Badi 1157 F. 
(1750), The land granted was described 
in the sanad as sri pviti land. 

The object of the grant was to maintain 
the donee and for the purpose of making 
gifts to Saihus and Sants, The property 
was held in possession of the successive 
Mahants of the Asthal of Baivagis of 
the Chhaterbhaj sect situate in Rarhi, of 
which Prasadi Das was the Mahant at 
the time of the grant. Ram Banwari 
Das was the sixth Mahant in descent from 
Prasadi Das. He was a married man 
and by his married wife had one son, 
defendant No. 1. He had also two Chelas 
Ram Das and Basdeo Das, the plaintiff, 
Ram Banwari Das, died in the year 
1907 leaving his son, the defendant No, 
1 and the aforesaid two Chelas. In 1880 
Ram Banwari Das sold 16 annas of the 
village to his brother Dukharon Jha. In 
1887 Dukharan Jha sold back 15 annas of 
the village to Ram Banwari Das retain- 
ing 1 anna to himself. In 1903 Banwari 
Das sold 12 annas to defendant No. 3 
and retained the remaining 3 annas to 
himself. There is no dispute as to the 
12 annas share. 

We are concerned in this litigation only 
with the 3 annas share. After the death 
of Ram Banwari Das there was a dispute 
between the defendant No. 1, his son, 
and Ram Das, his Chela, in the Land 
Registration Department, The dispute 
was referred to the Civil Court under 
Section 55 of the Land Registration Act 
and was decided in favour of defendant 
No. 1. Ram Das then instituted a Civil 
Suit against the defendant No. 1 for a 
declaration that the property was an 
endowed property belonging to the Math 
and for recovery of possession. That 
case was settled by a compromise be- 
tween’the parties, which was incorporated 
in the decree, dated the 22nd September, 
1909. 

By the compromise Ram Das declared 
the defendant No. 1 to be the owner 
of the property, stating that it was 
not an endowed property and had 
nothing to do with the Asthal or Math 
Ram Das was given 1 bigha 15 cattahs 
-of land out of the village by this 
.compromise. He died in Bhado 1318 F. 


(1911) and was succeeded • by his 
spiritual brother Basdeo Das, plaintiff in 
this case. 

Basdeo commenced this action on the 
11th April, 1917 for a declaration that the 
property in dispute was a debutter pro- 
perty appertaining to the Asthal of Rarhi 
and that defendant No. 1, the son of 
Ram Banwari Das, had no right in or 
concern with it. Upon these declarations 
he prayed for recovery of possession of 
the property by ejecting the defendants. 

All the defendants resisted the claim 
of the plaintiff and filed separate written 
statements. Their defence gave rise to, 
among others, the following principal 
issues: — 

(1) Is the suit barred by limitation ? 

(2) Is the compromise effected by Ram 
Das and defendant No. 1 on 22ad Sep- 
tember, 1909 genuine or fraudulent and 
binding on the plaintiff? 

(4) is the disputed property dehutier ? 

All these issues were decided in favour 
of the plaintiff, with the result that the 
suit was decreed. 

The defendants have, therefore, come 
to us in second appeal, Mr. Kulwant 
Sahai on their behalf has strenuously 
urged that the property in dispute was 
not an endowed property attached to the 
Asthal of Rarhi but that it was the per- 
sonal property of Ram Banwari Das and 
consequently the plaintiff as Mahant of 
the Asthal is not entitled to it. The 
lower Court has construed the sanad 
(Exhibit 2) of 1157 F, as endowing the 
property for religious and charitable pur- 
poses. 

This interpretation has been challenged 
by Mr. Kulwant Sahai and we have been 
referred to the terms of the document in 
detail. The land covered by the grant 
has been described as svi pviti land, 
which literally means land endowed to 
the goddess Sri. The purpose of the 
grant as observed above was that the 
grantee would appropriate the produce to 
maintain himself and to feed Fakirs and 
mendicants- 

The denomination of the document 
with the purpose indicated therein leaves 
no manner of doubt that the donor 
created a trust for charitable and 
religious purposes. The subsequent 
document of 1160, (Exhibit A) no 
doubt, does not refer in express term$ 
to the charitable purposes of feeding 
mendicants and Sadhus and refers only 
to the personal object of maintaining the. 
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donee himself, but this document does not 
in any way purport to destroy or aflfect 
the terms ot the original grant. 

On the other hand it purports to have 
been granted in terms of the original 
grant, as it expressly states “ by way or 
help to support himself in the term of the 
sanad,** This document is only a confir- 
matory one and the omission of the cha- 
ritable purposes expressly detailed and 
described in the first document does not 
in any way show that the grant was for 
earthly and not for religious purposes. In 
the year 1838 (1245 F.) the village was 
held to be assessable to Government 
revenue under Regulations II of 1819 and 
III of 1828. 

That was a case decided in the presence 
of Mahant, Bali Ram Das. The robkari 
refers to the terms of the two sanads and 
to the mode of enjoyment by the successive 
Mahants. It, however, does not declare 
the land to be exempted from Govern- 
ment revenue upon the ground, not that 
there was no valid creation of a trust for 
religious and charitable purposes, but on 
the express ground that under Schedule 
II, Section 3 of Regulation IV of 1825, 
— “ the Amlas of Zemindars are not at all 
competent to grant release from the pay- 
ment of Government revenue.** 

None of these documents, therefore, in 
any way affect the clear terms of the 
original sanad whereby an express trust 
for charitable and religious purposes was 
created. 

The next contention of Mr. Kulwant 
Sahai was that assuming that the pro* 
perty in question was dehuttev property, 
yet by the terms of the compromise of 
the 22nd September, 1909 the said property 
was declared to be the personal property 
of Ram Banwari Das and to have been 
inherited by his son, the defendant No. 1, 
and the plaintiff is not entitled to succeed 
in the present suit. 

In short it is contended that the com- 
promise in question settled a bona fide dis- 
pute between the predecessor in-interest 
of the plaintiff and the defendant No. 1 
and is, therefore, binding upon the plain- 
tiff. The rights of the Mahants to deal 
with an endowed property have been fully 
discussed by the Iwo very eminent 
Judges of the Madras High Court, Su- 
bramania Aiyar, O. C. J. and Bhashyam 
Ayyangar, J., in the notable case of 


Vidyapurna Tivtha Swami v. Vidyanidhi 
Tirtha Swami (1), 

It was held in that case that the head 
of a Math^ is not a mere trustee but a 
“ corporation sole ** having an estate for 
life in the permanent endowments of the 
Math and an absolute property in the in- 
come derived from offerings, subject only 
to the burden of maintaining the institu- 
tion. His power to alienate or charge 
the corpus of the endowment is limited to 
purposes necessary for the maintenance 
of the Mathf and alienations or charges 
will not be binding on the Math or on his 
successors merely because they have been 
made for general religious and charitable 
purposes appropriate to the head of a 
Math, 

It is needless to enter into any discus- 
sion to show how the (aforesaid) force of 
the proposition was established, for we 
entirely agree with the view taken by 
those learned Judges. The natural deduc- 
tion from the aforesaid principle is that 
a Mahant is not competent to alienate 
the endowed property except for the 
benefit of theendowment.The Hindu Law 
on endowments was fully reviewed and 
the aforesaid proposition was established 
in the case of Girijanund Datta Jha v. 
Sailaj anund Datta Jha (2). 

Whether the position of a Mahant is 
that of a limited owner or analogous to a 
guardian of an infant son, it appears to 
me that he cannot enter into a transac- 
tion the effect of which is to destroy the 
trust property altogether. His interest in 
the property is that of a life-tenant. The 
real owner of the property is the deity 
or the charitable purpose for which the 
endowment was created. He can justify 
his alienations only as being in the in- 
terest of the endowment itself. Looked 
at from this point of view, the compro- 
mise in the present case does not appear 
to have been in the interest of the endow- 
ment. 

As held by the trial Court, the entire 
dehutter land or trust property was, aban- 
doned in favour of defendant No. 1 
for the sake of only 1 bigha odd. 
The trial Court characterises the com- 
promise as being dishonest and frau- 
dulent.’* The lower appellate Court 
has used an equally strong expression 

(1) (1904) 27 Mad. 435asl4 M. L. J. 105. 

(2) (1896) 23 Cal. 645. 
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when it said that the compromise was 

“ a monstrously unfair arrangement, 
extremely injurious to the trust and Ram 
Das had no power to enter into it.” 

Upon the findings of the Court below 
and upon a consideration of the terms of 
the compromise and also upon the history 
of the previous litigation between the 
parties, it cannot be urged that the com- 
promise was with a view to settle a bona 
Jide dispute between the parties. The 
plaintiff* as the present occupant of the 
Asthal is not at all bound by such a com- 
promise entered into by his predecessor- 
in-interest, Ram Das, and is entitled to 
avoid it, provided his claim is not barred 
by limitation. 

This leads us to the consideration of the 
last argument of Mr. Kulwant Sahai that 
the suit of the plaintiff is barred by limi- 
tation. This contention is based upon 
the sale-deed executed by Ram Banwari 
Das in the year 1880 in favour of his 
brother Dukharan Jha. It is said that 
Ram Banwari Das then asserted his own 
personal right as against his right as a 
trustee of the property and as the 
Mahant of the Asthal to which the pro- 
perty was endowed. Such an assertion 
on behalf of Ram Banwari Das is said to 
create in him an adverse title in his per- 
sonal capacity as against his position as a 
Mahant of the Asthal. 

The property in this case was an ex- 
press trust, and Mr. Saroshi Charan 
Mitter has succeeded in showing that no 
question of limitation can arise in a case 
of this kind and that a trustee cannot 
claim a right by adverse possession in 
himself. In this view he is supported by 
the authority quoted by him in the case of 
Sveenath Bose v. Radha Nath Bose (3), and 
Bhurahhai Jamnadas v. Bai Rukmani (4). 
Apart from this the effect of the trans- 
action of 1880 was qualified by the subse- 
quent transaction in 1887 whereby Ram 
Banwari Das got back 15 annas of the 
property including the 3 annas in dispute. 
Since Jhen Banwari Das was in possession 
of the disputed 3 annas up to the time of 
his death in 1907. 

Again he being a limited owner, limita- 
tion for a suit for possession would really 
run from the date of his death, namely, 
1917. Therefore, the suit of the plaintiff 

(3) (1883) 12 C L. R. 370. 

(4) (1908) 32 Bom. 394*10 Bom. L.R. 540. 


is not in any wa)n barred by limitation. 
The view taken by the Court below ap- 
pears to be correct and these appeals are 
dsmissed with costs. 

Das, J. I agree that these appeals 
should be dismissed with costs. I am not 
quiteicertain whether the Mahant oi an 
endowment should be described as a trus- 
tee. In the celebrated case of Vidyapurna 
Tivtha Swami v. Vidyanidhi Tirtha 
Swami (1), the distinction between the 
head of an institution and the shehait of 
an idol was pointed out. The shehait of 
an idol has no sort of an estate in the pro- 
perties endowed, whereas, the head of an 
institution has a life-estate in the proper- 
ties which are the subject matter of the 
endowment. On the question of limita- 
tion I prefer to rest my decision on the 
ground that the Mahant had a life-estate 
in the properties and that time did not 
begin to run until his death. 

Appeals dismissed. 
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Riwi Narain Lai and another — Appel- 
lants. 
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Sahadeo Sinf(h and others (Plaintiffs) and 
Sidheshwar Nath and others — Defendants- 
Respondents. 

F. A. No. 115 of 1919, decided on 17th 
January, 1922, from the decision of the 
Sub Judge, Patna. 

Mortgage — Subrogation — Sale in execution 
of decree on prior mortgage set aside — Mort- 
gagor borrozving money to deposit — Lender's 
position — Presumption of intention to keep 
alive prior charge 

Where a creditor advanced mone^ to the mort- 
gagor to get the sale set aside under Order 21, 
Rule 89, Civil Procedure Code, 

Held, the charge was kept alive which was 
manifestly to his advantage, by paying up the 
first mortgage which could be used as a shield. 

[P. 182 , c. n 

5. M. Mullick and Shiveshwar Dayal — 
for Appellants, 

Kalwant Sahay and /. P. Singh — for 
Respondents. 

Da«^ J. : — The only question raised in 
this appeal is whether the defendants Nos. 

3 and 4 who are the appellants before us 
are not entitled to priority in respect of 

4 annas share in a property bearing Tauzi 
No, 126. The material facts are as fol- 
lows : — 

On the 22nd December, 1905, one 
Bisheshwar, the father of defendanta 
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Nos. 1 and 2, borrowed a sum of money 
from one .Ram Lagan and executed a 
mortgage in his favour in respect of 4 
annas share in a property known as Mauza 
Parmanandpur bearing Tauzi No. 126. 
Bisheshwar executed two further mort- 
gages one, dated the 19th June, 1911 and 
the other dated, the 27th April, 1913 in 
favour of the plaintiffs. In 1912 Ram 
Lagan brought a suit to enforce his 
mortgage and on the 24th September, 
1912, be recovered a decree as against 
Bisheshwar. 

Thereafter the mortgaged properties 
were put up for sale and were in fact pur- 
chased by Ram Lagan, On the 14th 
December, 1914, Bisheshwar along with 
two other persons borrowed a sum of 
Rs. 4,935 from the appellants and execut- 
ed a mortgage in favour of the appellants 
in respect of certain properties including 
4 annas share in Mauza Parmanandpur 
bearing Tauzi No. 126. The mortgage in 
favour of the appellants recited that Ram 
Lagan had recovered a decree as against 
them and that it was absolutely necessary 
for them to deposit the decretal money in 
Court in order to have the sale in favour 
of Ram Lagan set aside. 

On the 15th December, 1914, 
Rs. 4,192-11-9 was actually deposited by 
Bisheshwar in Court and a receipt was 
granted to the appellants by Bisheshwar 
in respect of the money which was ad- 
vanced by the appellants to Bisheshwar 
in which it was distinctly stated by Bis- 
heshwar that out of the money which 
was advanced by the appellants to Bishe- 
shwar he had deposited the decretal 
money due to Ram Lagan Singh, decree- 
holder. There cannot be the slightest 
doubt that the money actually advanced 
by the appellants went to satisfy the 
mortgage bond of Ram Lagan. The 
question, therefore, arises, was the charge 
in favour of Ram Lagan extinguished, or 
was it kept alive by the transaction 
which took place between the appellants 
and Bisheshwar. 

In my opinion, there cannot be the 
slightest doubt that the charge was kept 
alive. It was manifestly to the interest 
of the appellants that the charge should 
be kept alive and there is no reason at all 
to hold that they did not intend that which 
was manifestly to their advantage and for 
their benefit. 

The learned Subordinate Judge has 
taken the view that the allegation that 


Ram Lagan’s debt was satisfied out of the 
consideration money of the appellant’s 
bond is not supported by any reliable 
evidence. In my opinion, it is supported 
by the recitals of the bond and also by tho 
receipt Exhibit A, to which I have 
already referred. Then the learned 
Subordinate Judge says that there is no 
agreement in the appellants’ bond that 
the debt of the appellants will have 
priority over the plaintiffs’ mortgage. Of 
course there is no such agreement nor 
could there be any such agreement. 

The question that the learned Subordi- 
nate Judge should have considered was 
this: was the mortgage bond of Ram 
Lagan extinguished or kept alive ; and 
bad the learned Subordinate Judge refer- 
red to the numerous authorities on the 
point, he would have had no sort of diffi- 
culty in coming to a proper conclusion on 
this point. 

It was lastly argued by the learned 
vakil for the respondents that the Judicial 
Committee in the case of lid Ram v.Shadi 
Ram (1), has taken the view that upon an 
order absolute for sale being passed under 
Section 89 of the Transfer of Property 
Act, the security is entirely extinguished 
and cannot be kept alive for any one’s 
advantage. 

It is of course conceded in this case 
that an order absolute for sale was passed 
in Ram Lagan’s suit and that thereafter 
a sale of the property actually took place. 
If the decision of the Judicial Committee 
in Het Ram v. Shadi Ram (1), be the last 
word on the subject, then there can be 
very little doubt that respondents will be 
entitled to succeed. But this case was 
considered by the Judicial Committee in 
the case of Suki v. Ghulam Safdar Khan 
( 2 ). 

It was pointed out that various cases 
which have taken the opposite view were 
not brought to the notice of the Board in 
Het Ram's case (1) and that whatever the 
difficulty might have been under the 
Transfer of Property Act, the position 
is entirely different now that we are 
governed by the Civil Procedure Code 

(1) (1918) 40 All. 407 = 45T A. 130=5 P.L.W. 

88=12 Bur. L. T. 73=9 L. W. 550= 
22 C. W. N. 1033=20 Bom. L.R. 798= 
(1918) M. W. N. 518=28 C. L. J. 188= 
35 M.L.J. 1=24 M. L. T. 92=16 A.L.J. 
607=45 I.C. 798 (P. C.). 

(2) A. I. R. 1922 P. C. 11 = 43 All. 469= 48 I.A. 

465=42 MX.]. 15= 14 L.W. 162= (1921) 
M.W.N. 445= 26 C. W. N. 279=65 I. C- 
151 = 24 Bom. L. R. 590- 
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and not by the Transfer of Property Act. 
Their Lordships in the course of their 
judgment said as follows : — 

“ Now the words being gone,” 

namely the concluding words in Sec- 
tion 89 of the Transfer of Property Act, 
which gave rise to a conflict of authori- 
ties on the subject, 

“ their Lordships feel no difficulty in 
holding that the law remains as it certain- 
ly was before the Transfer of Property 
Act, 1882, namely that an owner of the 
property who is in the rights of a first 
mortgagee and of the original mortgagor 
as acquired at a sale under the first 
mortgage, is entitled at the suit of a 
subsequent mortgagee who is not bound 
by the sale of the decree on which it pro- 
ceeded, to set up the first mortgage as a 
shield.” 

In my opinion, this decision is conclu- 
sive on that point. 

I hold that the decision of the learned 
Subordinate Judge on the question that 
has been argued before us cannot be 
supported. I must accordingly modify 
the decree which has been passed by the 
learned Subordinate Judge and direct that 
the sale of 4 annas share in Mauza Parma- 
nandpur bearing Tauzi No. 126 must be 
subject to the prior mortgage lien of the 
appellants to the extent of Rs. 4,192-11-9. 

The appellants will be entitled to their 
costs both in this Court anddn the Court 
below from the plaintiffs. 

Adami) J« — I agree. 

Appeal allowed. 
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Jwala Prasad, J. 

Rampartap Lai — Accused- Petitioner 

V. 

Bark Municipality — Complainant- Op- 
posite Party. 

Cr, Rev. No. 563 of 1921, decided on 
5 th June, 1922. 

Bengal Municipal Act (HI B. C. of 7884), 
Ss. 27 7, *7 75 — Objection filed to notice not pro 
perly disposed of— Prosecution under S, 277 is 
not justified, 

A prosecution under Section 271 of the Act is 
not justified unless the objection is disposed of 
according to terms of the law laid down under 
Section 178. A person need not comply with the 
orders mentioned in the notice under Section 178 
if he has filed an objection. If the objection is 
decided in his favour then the notice is cancelled. 
If it is decided against him. then the decision can- 


not have the retrospective effect of punishing him 
for the default committed by him with Tespect to 
the first notice. [P, 184, C, 1] 

M, Yunus — for Petitioner. 

Jwala Prasad, J- : — This is an appli- 
cation against the conviction of the accus- 
ed under Section 271 of the Bengal 
Municipal Act (Act III of 1884). 

On an application, dated the 26th of 
February, 1921, made by Saukhi Lai of 
Barh and on a report drawn by the 
Sanitary Inspector, dated the 2nd of 
March, 1921, a notice, dated the 4th of 
March under Section 224 of the Munici- 
pal Act was served upon the petitioner 
to remove a new latrine which he had 
constructed upon his premises without 
the permission of the Municipality within 
15 days. On the 7th of March, the petition, 
er filed an objection (Exhibit 7) before 
the Municipality against the said notice, 
and on a report of the Sanitary Inspector 
and the Vice-Chairman, the Chairman 
recorded the following order upon the 
back of the petition • — 

Please prosecute the man if you are 
satisfied that the privy is objectionable 
and erected without permission.” 

On the 28th of April, the Vice-Chair- 
man passed the following order (Exhibit 
8 ):^ 

** Instruction was given to him to settle 
the matter amicably, but he failed. The 
privy was built without permission. 
However, prosecute him.” 

This order is said to have been verbal- 
ly communicated to the petitioner by the 
Vice-Chairman. The petitioner was 
thereafter prosecuted and convicted. He 
has been directed to pay a fine of Rs, 15 
for not having pulled down the privy 
within 15 days of 4th of March, 1921, that 
is, within the 19th of March, 1921, and 
annas 2 for every day subsequent to that 
till the said privy is removed. This order 
has been passed under Section 271 of the 
Bengal Municipal Act. 

Mr. Yunus contends that his objection 
filed on the 7th of March, was not dis- 
posed of in terms of Section 178 of the 
Act, nor was any time specified within 
which the requisition was to be carried 
out. On the other hand, the Magistrate* 
holds that the order of the Chairman, 
dated the 6th April, and of the Vice- 
Chairman, dated the 28th of April, had 
the effect of making the requisition 
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absolute and that the time of 15 days 
mentioned in the first requisition was a 
sufficient compliance with the require- 
ments of Section 178. 

It is, however, conceded that no order 
in terms of Section 178 was recorded and 
the orders of the Chairman, dated the 6th 
of April, and of the Vice-Chairman, dated 
the 28th of April, cannot be construed to 
be a record of the disposal of the objec- 
tion of the petition filed by the petitioner. 
Even if those orders can be construed as 
such they should have specified the time 
within which the requisition was to be 
carried out. The fact that 15 days time 
was mentioned in the original notice 
served on the 4th of March does not ab- 
solve the Municipal authorities from the 
obligation of again specifying, after the 
disposal of the objection uuder Section 
178, the time within which the requisition 
shall be complied with. 

The original notice of the 4th of March 
spent itself on the 19th of March and 
became nugatory after the objection of 
the 17th of March was filed by the peti- 
tioner under Section 178. The objection 
under Section 178 may be withdrawn by 
recording a formal order, and if made 
absolute the person affected thereby is 
entitled to a fresh time within which to 
comply with the order of the Munici- 
pality. 

He objected to the first notice and the 
right of the Municipality to require him 
to demolish his latrine, and therefore, he 
did not comply with that notice. The 
law permits him not to comply with the 
notice in the circumstances, that is, when 
he files an objection. If the objection is 
decided in his favour, then the notice is 
cancelled. If, on the other hand, it is 
decided against him, then the decision 
cannot have the retrospective effect of 
punishing him for the default committed 
by him with respect to the first notice 
and imposing a fine with retrospective 
[effect from that date, as has been done in 
the present case. 

It is also clear from the concluding 
words of Section 271 of the Act, which 
imposes a daily fine during the con- 
tinuance of the default after the service 
of requisition on him. If no objection 
is made, then the default after the 
service of notice will bring him under 
this clause. If, on the other hand, he 
makes an objection, then the de- 
fault after the service of a fresh re- 


quisition and after the disposal of the 
objection, will make him liable for the 
disobedience of that requisition. There- 
fore, the contention of Mr. Yunus appears 
to be substantial, though I fully agree 
with the view of the Magistrate that it is 
a technical one. 

The conviction and the sentence are 
set aside. The Municipality will be at 
liberty to proceed afresh after the ser- 
vice of notice under Section 178 and 
after recording a formal order. 

Conviction set aside. 
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Mullick AND Atkinson, JJ. 
Sadanand Tcwari and others — PlaintifFs- 
Appellants v. 

Deh Nath Manjhi and others — Defen- 
dants- Respondents. 

Appeals from Appellate Decrees Nos. 
2549, 2763, 2764 and 2765 of 1915 and 30 
of 1916, decided on 7th December, 1916, 
against the decision of Officiating District 
Judge, Manbhum, dated 24th June, 1915. 

(a) Chota Nagpur Tenancy Act (V J B. C. of 
1908y/, S. 225 — Rent suits, value of one above 
Rs. 300 and others below Rs. lOO — Appeals 
preferred in latter suits to Deputy Commissioner 
and transferred under S. 225 to Judicial Com- 
missioner — Judicial Commissioner has juris' 
diction to try them. 

One. out of the rent suits tried by the Deputy 
Collector, was of the value of above Rs. 100 and 
the others were below Rs. 100 No question 
relating to title to land or to some interest in land 
was involved in any of the suits. An appeal was 
filed before the Judicial Commissioner in the suit 
which exceeded Rs. 100 in value and the othf.r 
appeals were preferred to the Deputy Commis- 
sioner but under Section 225 of the Chota Nagpur 
Tenancy Act of 1908 were transferred to the 
Court of the Judicial Commissioner and all the 
appeals were heard and decided by him 

Held: the Judicial Commissioner had jurisdic- 
tion to deal with the transferred appeals 

[P. 185. C. 2.] 

(b) Civil P. C., S. 702 — Provincial Small 
Cause Courts Act, Art, 8, Sch. II — Rent suit-— 
S. 102 docs not apply. 

Suits for recovery of rent other than house 
rent being excepted from the cognizance of a 
Court of Small Causes the provisions of Section 
102 of the Civil Procedure Code do not apply 
to them. [P. 185. C. 2.] 

(c) Practice — Finding without issue is bad. 

Where execution of a kabuliat is admitted and 

the defendant does not plead that there is fraud, 
coercion or undue influence. 

Held : it is not open to the Courts below 
without a special issue upon the point to find 
that the defendant in executing the kabuliats was 
not aware of their contents. [P. 186 C. 1.] 

(d) Rent — Paddy and ghee also made Payable 
as part of the rent — Payments therefor are not 
ab wab— A b wab . 
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Where from the contracts between the parties 
it was clear that the consideration for the occu- 
pation of land was rent in cash and the price of 
certain quantities of paddy or ghee or both and 
these items were to constitute the whole rent 
payable by the defendants, and the price of paddy 
and ghee was not in any case intended to be an 
imposition independent of the rent of the land 
leased by the landlord. 

Held : the amounts claimed for ghee and paddy 
were part of the total rent of the land and not 
abwab to which objection could be taken. 

[P. 187. C. 1.] 

Atul Krishna Ray — for Appellant. 

Ahanihkushan Mukherjee — for Respon- 
dents. 

Mullick) J. Appeal No. 2549 arises 
out of Suit No. 1872 before the Deputy 
Collector of Manbhum, the appeal before 
the Judicial Commissioner in that suit is 
No. 10. Second Appeal No. 30 of 1916 
arises out of Suit No. 1882, which corres- 
ponds to Appeal No. 45 before the Judicial 
Commissioner. Second Appeal No. 2763 
corresponds to Suit No, 1848 and first Ap- 
peal No. 40 ;and Second Appeal No. 2765 
corresponds to Suit No. 1878 and First 
Appeal No. 42. All these five suits were 
based upon a registered kahuliyat executed 
in Suits Nos. 1848 and 1872 by the defen- 
dants themselves, and in the remaining 
suits by the predecessors of the present 
defendants. 

The plaintiffs claim rent of five holdings 
amounting to various sums in cash, and 
including certain quantities either of 
paddy or of ghee or both the money value 
of which is alleged to be part of the con- 
tract of tenancy executed at the time of 
the execution of the kabuliyats. The 
defendants pleaded, first of all, payment ; 
secondly, that the rate of rent was incor- 
rect ; thirdly, that the lands had not been 
properly described, and fourthly, that the 
suits were bad for misjoinder. 

The plea of payment had been found 
against the defendants. But on the sub- 
stantial question of what is the rate of 
rent, the Court held that the plaintiffs 
had not been able to prove the contract 
alleged by them, and decreed the suits at 
the rents admitted by the tenants. There 
was an appeal in all the suits except 1872 
to the Deputy Commissioner and in suit 
1872 there was an appeal to the Judicial 
Commissioner. The appeals to the Deputy 
Commissioner’s Court were transferred 
under Section 225 of the Chota Nagpur 
Tenancy Act of 1908 to the Judicial 
Commissioner, with the result that all the 


five appeals were heard by the last named 
officer and dismissed. The present second 
appeals have been preferred to us by the 
plaintiffs. 

The first point taken before us by the 
learned Vakil for the respondents is one 
as to jurisdiction. He urges that the 
appeals in respect of Suits Nos. 1878, 
1882, 1848 and 1870, which are below 
Rs. 100 in value, did not lie to the Judi- 
cial Commissioner at all, and that, if the 
first appeals had been heard by the 
Deputy Commissioner, Ithe Deputy Com- 
missioner’s order would have been final. 
He urges that if the Judicial Commis- 
sioner had no jurisdiction, then we in 
Second Appeal have no jurisdiction. 

But he disregards the fact that these 
suits were transferred to the file of the 
Judicial Commissioner under the provi- 
sions of Section 225 of the Chota Nagpur 
Tenancy Act, and that therefore the Judi- 
cial Commissioner had jurisdiction to 
deal with the appeals, although the sub- 
ject-matter was less than Rs. 100 in value: 
The question then arises whether in these 
suits there is any Second Appeal to us 
against the decision of the Judicial Com- 
missioner. 

The learned Vakil for the respondents 
falls back upon Clause 2 of Section 223 
of the Chota Nagpur Tenancy Act, and 
contends that as the suits were of a Small 
Cause Court nature and less than Rs. 500 
in value no Second Appeal lies to us by 
reason of the provisions of Section 102 of 
the Civil Procedure Code. 

Now, if these suits had been suits of a 
Small Cause Court nature this contention 
would have prevailed, but the suits being 
rent suits were not cognizable by a Court 
of Small Causes, and therefore they did 
not come within the provisions of sec- 
tion 102 of the Civil Procedure Code. A 
Second Appeal clearly lies to us against 
the decree of the Judicial Commissioner 
in these four suits. 

With regard to Suit No. 1872 in which 
the subject-matter was over Rs. 100 in 
value, the only ground urged by the 
learned Vakil for the respondents is, 
that it falls within the provisions of 
Section 102 of the Civil Procedure Code 
and that no Second Appeal lies. I have al- 
ready decided that this is not a suit of Small 
Cause Court nature, and therefore this 
contention must also fail Therefore the 
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plea of jurisdiction as regards all these 
five appeals had no substance. 

Coming now to the merits of the cases, 
the first argument addressed to us is, that 
the registered kabuliyats containing the 
contract are invalid, and the learned 
Vakil points to the finding of the learned 
Judicial Commissioner which is to the 
effect that the kabuliyats were never acted 
upon. It is true that both the Courts of 
first instance and the Court of first appeal 
found various reasons for believing that 
the executants of the kabuliyats were not 
aware of their contents. 

But I am unable in Second Appeal to go 
into any of these matters for the simple 
reason that I find that no issue as to these 
kabuliyats having been executed without 
the knowledge of the defendants was 
ever raised at the trial. The defendants 
never pleaded that there was fraud, coer- 
cion or undue influence ; and execution 
being admitted it was not open to the 
Courts without a special issue, upon the 
point, to find that the defendants in exe- 
cuting the kabuliyats were not aware of 
their contents. 

The learned Vakil for the respondents 
relies upon a condition in the kabuliyat 
which is to the effect that the defendants 
are liable to ejectment on notice, and 
he contends that so hard a condition could 
never have been imported into the docu- 
ment with the knowledge of the execu- 
tants. But as I have already said, there 
is nothing to show that the defendants 
challenged this document in the issues, 
and it seems to me that if they had done 
so the plaintiffs might quite possibly have 
adduced evidence to show that this term 
of the contract was made with their full 
knowledge and consent. 

In any event a complete answer to the 
learned Vakil’s contentions is, that as no 
issue was raised on the point whether the 
defendants were or were not aware of the 
contents of the documents, the finding of 
the Judicial Commissioner cannot debar 
the plaintiffs from succeeding in this suit. 

Then the learned Vakil for the respond- 
ents goes further and urges, that the 
kabuliyat was in itself altogether invalid, 
and he relies upon Section 79 of the 
Chota Nagpur Tenancy Act for the 
purpose of showing that a contract which 
bars a tenant from acquiring occupancy 
rights is a totally invalid contract. Now, 
referring to the kabuliyat^ I nowhere find 


that there is any agreement barring the 
tenants from acquiring occupancy rights. 
The contracts were executed in 1303 F.S., 
that is 1896, at a time when the present 
Chota Nagpur Tenancy Act was not in 
force in the District of Purulia, and for 
all I can see the term as to ejectment was 
a perfectly valid contract under Act X of 
1859, which was the Act applicable to the 
contract at the time. 

There is not a word in the kabuliyat to 
show that the defendants were at that 
time occupancy yaiyats^ and in my opinion 
Section 79 of the Chota Nagpur Tenancy 
Act has no application to the case. 
Therefore the finding of the learned 
Judicial Commissioner that the kabuliyat 
was not operative is in my opinion 
wholly erroneous. 

Then the learned Vakil for the res- 
pondents contends that although the cash 
rents for the enforcible, the price of paddy 
and ghee is not enforcible, because these 
payments are abwahs^ and he relies upon 
Section 10, Act X of 1859, which directs 
that no illegal cesses are recoverable from 
a tenant. Now, the test, as to whether 
such payments are ahwahs or not, has been 
laid down in many cases, of which one of 
the latest is Kalanandan Singh v. Eastern 
Mortgage Agency Co.^ Ltd. (1) and the 
learned Judges observed there ‘‘that if 
a particular sum specified in the lease or 
agreed to be paid is the lawful considera- 
tion for the use and occupation of the 
land, that is to say, if it is really part of 
the rent although not described as such, 
the landlord would be entitled to recover 
the same, and the whole question in the 
case is, whether the items, claimed are 
really part of the rent which was the 
consideration for the letting out of the 
land.” 

To like effect is the opinion of 
Maclean, C. J., in Radha Char an Rai 
Choudhury v. Golok Chandra Ghosh (2) 
and there the learned Chief Justice 
observes, " to my mind each of 
these cases depends upon its owp parti- 
cular circumstances, and we must 
look at the contract to see whether the 
payment which the tenant agrees to 
make is in reality part of the rent as 
opposed to what is known as an abwab*' 


(!) (1913) 18 C. L. J. 83*19 I. C. 701. 
(2) (1904) 31 Cal. 834=8 C. W. N. 529. 
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Now, applying that test to the cases 
before us it is quite clear that upon the 
contracts entered into by the defendants 
the consideration for the use and occupa- 
tion of the lands was a certain amount of 
rent in cash and the price of certain 
quantities of paddy or ^/lee or both, as the 
case may be, and that the total of these 
two items was to constitute one whole 
rent or jama, which was payable by the 
defendants. 

The total rental shown in the kahuliyats, 
was clearly the consideration payable by 
the tenants for the settlement made with 
him by the landlord. There is no indica- 
tion whatever that the price of paddy and 
ghee was in any case intended to be an 
imposition independent of the rent of 
the land which the Defendant was leasing 
from the landlord. 

In this view the amounts claimed for 
(^hee and paddy were part of the total rent 
payable for the land, and the objection 
on the ground that the zamindar is claim- 
ing an ahwah is not tenable. This dis- 
poses of all the points raised before us in 
the agrument. 

We threw out a suggestion to the learn- 
ed Vakil for the appellant, that possibly 
he might see his way to allowing the 
decree of the lower appellate Court to 
stand for the years in suit, provided he 
got a declaration from us that for future 
years he was entitled to claim rent at the 
full contract rate. But he has not been 
able to accept our suggestion. 

In these circumstances he will get a 
decree for the full amount. We will set 
aside the decree of the learned Judical 
Commissioner and substitute therefor a 
decree in each suit allowing the plaintiffs 
the full amount of rent claimed in the 
plaint, together with interest at 12 per 
cent, on the arrears. But the question of 
costs is within our discretion and having 
regard to the dilatory conduct of the 
plaintiflPs, we direct that they get no costs 
in either Courts. 

Atkinsoni J.:— With regard to the 
point taken by the Vakil for the respon- 
dents, namely, that under the Provincial 
Small Cause Courts Act no Second Appeal 
lies in this case, the value of the appeal 
being under Rs. SOD, Section 15, Sub- 
Section 1 defines the jurisdiction of a 
Court of Small Causes. It expressly 
says that no Court of Small Cause 
shall take cognizance of the suits specified 


in the Second Schedule, as suits excepted 
from the cognizance of a Cburt of 
Small Causes. And in the Second Sche- 
dule under Clause 8 one of the 
classes of suits exempted is a suit for reco- 
very of rents other than house rent. This 
being an action for the recovery of rent 
other than house rent would be prima 
facie excluded by the operation of Section 
15 and Schedule II of the Act. 

The learned Vakil for the respondents 
this morning in the course of the delivery 
of the judgment of this Court by my 
learned brother ref ei red for the first time 
to a case Soundaram Ayyar v. Sennia 
Naicken (3) and he endeavoured to in- 
sinuate that the case had some application 
to the facts of the present case. 

A very cursory glance at the judgment 
will completely satisfy any observer that 
that case has decided nothing to contro- 
vert our decision and its accuracy as 
delivered by the judgment of my learned 
colleague. The head-note of the case is 
somewhat misleading and is as follows : — 

“A suit for recovery of rent other than 
house rent is a suit of the nature cogni- 
zable in Courts of Small Causes within 
the meaning of Section 586 of the Code of 
Civil Procedure, and no Second Appeal 
lies from decision therein when the 
amount or value of the subject-matter of 
the original suit does not exceed five 
hundred rupees.** 

It is well to observe that in that case 
power was given under Section 15 of the 
Act to the Local Government Board to 
extend to the Court of Small Causes juris- 
diction in cases of rent other than house 
rent, and it was upon that basis that the 
Court decided the case. In the case under 
reference it would appear that all the 
Courts of Small Causes in Madras had 
power to grant decrees in respect of claims 
for rent other than house rent, and it 
is only necessary, to clear up the matter, 
to refer to the judgment at p. 555. 

It was Full Bench decision presided 
over by Sir Arnold White, Chief Justice. 
The learned Judge deals with Section 15 
and describes the jurisdiction it confers, 
and then says,**The same section empowers 
the Local Government, subject to the 
exceptions in the Schedule and the provi- 
sions of any enactment for the time being in 


(3) (1900) 23 Mad. 547=10 M. L J. 329 (F. B.). 
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force, to direct that all suits of a civil 
nature oT which the value does not exceed 
Rs. 1,000 shall be cognizable by the Court 
of Small Causes. Amongst excepted suits 
specified in the Schedule are suits for the 
recovery of rent other than house rent 
unless the Judge of the Court of Small 
Causes has been expressly invested by the 
Local Government with authority to 
exercise jurisdiction with respect thereto.” 

By a notification, dated the 24th Janu- 
ary, 1888, the Madras Government has 
invested all Subordinate Judges and Dis- 
trict Munsifs within the Presidency with 
jurisdiction “ to try on their Small Cause 
side all suits for rent falling within the 
pecuniary limits of their special juris- 
diction.” 

The grounds of that decision and its 
raifto decidendi are obviously plain. The 
authority cited has no application to the 
present case. 

1 concur in the judgment of my learn- 
ed colleague. 

Appeals allowed^ 
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JwALA Prasad and Bucknill, JJ. 

Afnfit Lai and another — Decree-holder- 
Appellants v. 

Muflidhar and others — J udgment-debtors- 
Respondents 

Mis. A. No. 221 of 1921, decided on 9th 
May, 1922, from appellate order of Sub-J., 
Gaya. 

(a) Civil P C. (Act V of 1908), Ss. 6 and 39— 
Application for transfer of decree for execu- 
tion — Decree cannot he transferred to Court 
having no pecuniary jurisdiction over the 
value of the suit. 

If a Court has no pecuniary jurisdiction to en- 
tertain and try an original suit it is incompetent 
to execute the decree in that suit. The suit there- 
fore, cannot be transferred to it for execution 
under Section 39 of the Civil Procedure Code. 
Section 39, Clause (2) of the new Code which 
modifies Section 223 of the old Code requires 
that when the Court sends a decree suo motu to 
another Subordinate Court, the latter must be a 
Court “ of competent jurisdiction. ” The com- 
petence cannot be determined irrespective of its 
pecuniary jurisdiction. [P. 189, Cs. 1, 2.] 

(b) Limitation Act, Art. 182, Cl. 5 — Applica- 
tion for transfer of decree will be a step-in* 
aid only when it is in accordance with law. 

An application for the transfer of a decree for 
execution to anotherCourt is a step-in-aid of exe- 
cution but it will not save limitation, if the appli- 
cation is not in accordance with law, within the 
meaning of Article 182 (5) of the Limitation Act. 
The expression ‘ applying in accordance with the 
law ' means applying to the Court to do some- 
thing in execution, which, by law, the Court is 


competent to do. It cannot mean applying to the 
Court to do something which either to the decree- 
holder's direct knowledge in fact or from the pre- 
sumed knowledge of the law, he must have known 
the Court was incompetent to do. 

[P. 188, C. 2 ; P. 191, Cs. 1. 2.] 

(c) Practice — Patna High Court — Calcutta 
High Court to he followed in case of conflict 
of decisions prior to 1916. 

The Patna High Court, will follow the rulings 
of the Calcutta High Court, unless they are 
decidedly wrong, if there is a conflict of judicial 
opinion prior to the establishment of the Patna 
High Court in 1916. [P. 190, C. 2.] 

Atul Krishna Ray and Harihar Prasad 
Sinha—iox Appellants. 

Purnendu Narain Sinha and Netai Chan- 
dra Ghosh — for Respondents. 

Jwala Prasad, J.:— The only question 
for determination in this appeal is whe- 
ther the application of the appellants for 
execution of their decree filed on the 29th 
May, 1920, is barred by limitation or not. 

The solution of the question de - 
pends upon whether the application of the 
decree-holders, dated the 24th August 1917 
whereby the decree in question was trans- 
ferred to the Court of the 1st Munsif for 
execution was a step-in-aid of execution 
under Article 182, Clause (5) of the Limi- 
tation Act. 

The decree in question was passed by 
the Subordinate Judge of the Second 
Court, Gaya, in a suit, the value of which 
was stated to be Rs. 5,000. The suit was 
therefore, beyond the jurisdiction of the 
Munsif to whom the decree was transfer- 
red for execution in pursuance of the ap- 
plication of the decree-holder of the 24th 
August, 1917. 

Now it has been concluded by authori- 
ties that an application for the transfer of 
a decree for execution to another Court is 
a step-in- aid of execution. Ramachandra v. 
Krishna Lai (]) ; but in order to save 
limitation such an application must also 
be an application in accordance with law 
within the meaning of Clause 5 of Article 
182. If the Munsif to whom the decree 
was sent for execution was competent tc 
execute it then undoubtedly the applica- 
tion of the decree-holder, dated the 24th 
August, 1917 was in accordance with law 
and can be taken advantage of by the 
decree- holder in order to save the present 
application for execution from being 
barred by limitation. If, on the other 
hand, the Munsif had no jurisdiction 
to execute the decree the Subordi- 
nate Judge had no power to trans- 
~(1) A. I. R. 1922 Pat. 301 = 1 Pat. 328. 
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fer the decree to him for execution and 
therefore, the application of the 24th 
August, 1917 asked for a relief which the 
Subordinate Judge was not competent to 
grant. In that view the application of 
the 24th August, 1917, would not be an 
application in accordance with law and, 
therefore, would be of no avail to him. 

There has been a sharp division of opi- 
nion in the several High Courts in India 
as to whether a Court not having juris- 
diction over an original suit can execute 
a decree obtained in that suit or not. The 
Madras High Court as early as in the 
year 18S4 held that it is not necessary 
that the executing Court should also have 
been competent to try the original suit, 
see Navasayya v Venkatakrishnayya (2). A 
note of dissent was struck in the Bombay 
High Court in the year 1887 in the case 
of Shvi Shidheswav Pandit v. Shvi Harihar 
Pandit (3). 

The matter then came to be dealt with 
by the Calcutta High Court in 1889 in 
the case of Gokhul Krishto Chunder v. 
Aukhil Chunder Chatter jie (4), where a 
Division Bench of that Court presided 
over by Piggot and Beverley, JJ., agreed 
with the view taken by the Bombay High 
Court and held that the Court executing 
the decree should also be a Court compe- 
tent to try the original suit so far as the 
pecuniary jurisdiction was concerned. 
Mr. Justice Muttusami Ayyar who was a 
party to the decision in Narasayya v. Ven- 
katakrishnayya (2), above quoted, adhered 
to his view in the case of Shanmuga Pil- 
lai V. Ramanadhan Chetty (5). In the 
judgment delivered by him he tried to 
meet all objections raised by the Bombay 
and the Calcutta High Court to the view 
expressed by him in the case in Narasayya 
v. Venkatakrishnayya (2). 

The aforesaid decisions relate to a 
period prior to the present Code of Civil 
Procedure of 1908, but the law on the 
subject does not appear to have been 
materially altered by the present Code. 
The only alteration is in the power of the 
Court which passes a decree to transfer 
stio motu a decree for execution to any 
Court subordinate to it. In the Code of 
1882, Section 223, the clause on the point 
empowered the Court which passed the 

(2) (1884) 7 Mad.™3^ 

(3) (1887) 12 Bom. 155. 

(4) (1889) 16 Cal. 457. 

(5) (1894) 17 Mad. 309=4 M. L. J, 91. 


decree to send it of its own motion for 
execution to any Subordinate Court, 

The corresponding provision in the 
Code of 1908, Section 39, Clause (2), has 
added the words “ of competent jurisdic- 
tion ** to the words “Subordinate Court*’ 
occurring in the former Code ; in other 
words, under the present law it has been 
expressly made clear that a Court which 
passes a decree can send it of its own 
motion for execution to any Subordinate 
Court “ of competent jurisdiction.” 

Mr. Atul Krishna Ray submits that the 
present case is governed by Clause 1 of 
Section 39 under which on the application 
of the decree-holder the Court which 
passed the decree may send it for execu- 
tion to another Court in the circumstances 
and for the reasons set forth in Clauses 
(a) to (d) of the section. He contends 
that those Clauses (a) to (d) do not in any 
way restrict the transfer of a decree for 
execution to a Court only of competent 
jurisdiction. 

He says that on the application of the 
decree-holder in this case the Court which 
passed the decree could send it for execu- 
tion to any Court, whether that Court be 
of competent jurisdiction or not. Plainly 
speaking his contention is that there is 
nothing in Section 39 to prevent the Sub- 
ordinate Judge, who passed the decree, 
from sending it for execution to the Court 
of the Munsif not having the pecuniary 
jurisdiction to try the suit in which the 
decree was passed. 

He also refers to Section 6 of the 
Code of Civil Procedure which runs as 
follows — 

“ Save in so far as is otherwise express- 
ly provided, nothing herein contained 
shall operate to give any Court jurisdic- 
tion over suits, the amount or value 
of the subject-matter of which exceeds 
the pecuniary limits (if any) of its ordinary 
jurisdiction.** 

The words in this section are virtually 
the same as in the corresponding section 
of the old Code. Mr. Ray contends that 
this section applies only to suits and not 
to execution proceedings. He has also 
referred to provisions in the Code re- 
lating to the transfer of suits from one 
Court to another set forth in Sections 
22 to 24 of the Code and says that the 
Legislature has expressly made it 
clear that a suit can only be transfer- 
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red for trial to a Court of competent 
jurisdic*tion. 

He contends that there is no such pro- 
vision in Section 39 of the Code which 
relates to the transfer of a decree for exe- 
cution. He, therefore, says that the 
Legislature evidently meant that a decree 
should be sent for execution to any Court 
where it can with facility be executed by 
reason either of the property of the judg- 
ment-debtor being situate within the juris- 
diction of a particular Court or of the 
judgment-debtor residing therein regard- 
less of whether that Court had jurisdiction 
to try the original suit or not and irres- 
pective of whatever pecuniary or terri- 
torial jurisdiction of that Court may have 
been. 

Mr. Ray says that there can be no 
doubt that a decree may be sent for exe- 
cution to a Court which may not be 
competent to try the original suit ; for 
instance a decree for money obtained 
in a Court in Patna on a hand-note or a 
bond against defendant residing in Patna 
may be transferred for execution to a 
Court in the United Provinces by reason 
of the property of the judgment-debtor 
being within the jurisdiction of that Court 
even though that Court was not compe- 
tent to try the original suit inasmuch as 
neither the cause of action arose in the 
jurisdiction of the Court nor the defendant 
resided therein. 

Mr. Purnendu Narain Sinha, on the 
other hand, contends that though in the 
circumstances set forth in the illustration 
given above, the decree may be executed 
by a Court not being competent to try the 
suit, yet a Court in the United Provinces 
executing the decree should have the 
pecuniary jurisdiction to try the original 
suit : in other words, he makes a distinc- 
tion between pecuniary and territorial 
jurisdiction. He says that although for 
the purpose of execution a Court execut- 
ing a decree may not have the territorial 
jurisdiction to try the suit yet it must 
have the pecuniary jurisdiction to try it 
in order to be competent to execute the 
decree. 

He has also referred to Section 42 of 
the Code of Civil Procedure and has con- 
tended generally that the executing Court 
may have to decide many questions re- 
lating to the execution, discharge or satis- 
faction of the decree, and those questions 
might involve disputes of a larger value 
much beyond the pecuniary limit of the 


Munsif to try and consequently the Court 
of the Munsif should not be allowed to 
execute a decree passed by the Court of 
the Subordinate J udge. He has also re- 
ferred to the provisions of appeals, namely, 
that the decisions of the Munsif are 
appealable to the District J udge whereas 
the decisions of the Subordinate Judge 
may be appealable to the High Court 
directly and, therefore, he contends that 
in questions decided by the Munsif in 
the course of the execution of decrees, 
appeals might lie to the District Judge 
whereas they ought to be cognizable by 
the High Court alone. 

Mr, Ray has practically adopted the 
reasons given by the Madras Court and 
Mr. Purnendu Narain Singh has adopted 
on the other hand the reasons given by 
the Calcutta High Court. The question 
came before the said Courts even after 
the present Code of Civil Procedure came 
into operation and both the High Courts 
have struck to their own views ; vide 
Ylasovath Vihulav Sayed Ghulam Ghouse 
Sha Sahib Kadtri v, Sunni Lal Agarwala (6), 
Shamshundar Shaha v. Anathu Bandu 
Sahah (7) and Abdulla Sahib v. Ahmad 
Hussain Saheb (8), 

It is obvious that the point for determi- 
nation is somewhat difficult and that 
equally weighty reasons can be advanced 
in support of both views. The last ruling 
of the Calcutta High Court was the case 
of Shamsunder v. A^ B, Sah% (7) above 
quoted. 

In a case of this kind we think that we 
ought to follow the Calcutta ruling unless 
we are satisfied that that ruling is deci- 
dedly wrong. This principle was laid 
down as early as in May 1917, shortly 
after the establishment of the Patna 
High Court, the case of Haji Abdul 
Ghani v. Raja Ram (9) and has ever since 
then been repeated on various occa- 
sions ; vide Shaikh Khoda Baksh v. Baha- 
dur AH (10), Kanizzohara v. Bundi Sahu 
(11) and Sheobaran Mahto v. Mt. Bhogia (12). 

There can hardly be any question that 
upto 1916 before the establishment of this 

(6) (l^iors* [ 155=7 M L. T. 13^ 

(7) (1910) 37 Cal 574 = 6 1.0.97=14 C.W.N. 

662. 

(8) (1914) M. W.N. 97=22 I. C. 275= 

15 M. L. r. 148 

(9 (1916)1P. L. J 232=3 P. L. W. 62= 

35 r. C. 468=20 C, W N. 829. 

(10) (1918) 3 P.L J, 285=45 I.C. 203=4 P.LW. 

324- 

(11) (1915) 39 I. C. 83=1 P .L W. 73. 

(12) (1918) 3 P, L. J. 639*46 I. C. 881. 
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Court the Subordinate Courts ioGaya were 
governed by the decisions of the Calcutta 
High Court according to which the Mun- 
sif of Gaya was not competent to execute 
the decree passed on the 23rd March, 1907, 
by the Subordinate Judge of Gaya; in 
other words, as laid down by Sir Lawrence 
Jenkins in the case reported in Shama 
Sunder v. A, B. Saha (7) at page 577 the 
order of the Subordinate Judge transfer- 
ring the decree for execution to the Court 
of the Munsif was without jurisdiction. 
Adopting the principle laid down by Sir 
Lawrence Jenkins in the aforesaid case we 
are inclined to agree with the view taken 
in the Calcutta High Court that the Mun- 
sif of Gaya had no jurisdiction to execute 
the ‘decree passed by the Subordinate 
Judge of that district. There could not 
be any question of a hona fide mistake on 
the part of the decree-holder in the present 
case. 

Mr. Ray s lys that the view taken in 
the Madras High Court in Abdulla Sahib 
V. Ahmad Hussain Sahib (8) was believed 
by his client to be the correct view in 
preference to the view taken in the Cal- 
cutta High Court and therefore, on the 
24th August, 1917, just after the constitu- 
tion of this Court the appellant filed his 
application for transfer of the decree to 
the Court of the Munsif. But the appel- 
lant must be presumed to have known the 
Calcutta rulings, and, therefore, he had 
no right to put in his application in direct 
contravention of the authorities in Cal- 
cutta. If once it is held that the Munsif 
had no jurisdiction to execute the decree, 
then the application of the decree-holder 
of the 24th August, 1917, praying for the 
transfer of the decree to the Court of the 
Munsif for execution was not in accor- 
dance with law. 

It was pertinently pointed out in the 
case of Chatter v. Ntwal Singh (13) that 
the necessary consequence of adopt- 
ing a contrary view would be to hold that 
any application however absurd a decree- 
holder might make to a Court, would 
be sufficient to render his application one 
in accordauce with law. I think the term 
‘ applying in accordance with law’ means 
applying to the Court to do something in 
execution which by law that Court is 
competent to do. 1 do not think that it 
means applying to the Court to do some- 
thing which either to the decree- holder’s 

(Uj (1889) 12 All. 64=1889 a7 W. N. 200. 


direct knowledge in fact or from his pre- 
sumed knowledge of the law ho must 
have known the Court was incompetent 
to do. 

As observed above, the decree holder 
in this case must be presumed to have 
had knowledge of the law as laid down 
by the Calcutta High Court that the 
Munsif had no jurisdiction to execute the 
decree in question and that the Subordi- 
nate Judge was not competent to transfer 
the decree for execution and consequently 
the application in question of the 24th 
August, 1917, was not in accordance with 
law. 

We, therefore, agree with the view 
taken by the Court betow that the applica- 
tion of the 24th August, 1917, is of no avail 
to the decree-holder and consequently the 
present application for execution filed on 
the 20th March, 1920, and registered on 
the 14th June, 1920, is barred by limitation. 
The view taken by the Calcutta High 
Court appears to be correct. 

Our attention has been drawn to certain 
cases in which mistakes or defects either 
in the application for execution or in the 
order of the Court have been condoned in 
favour of a decree holder ; for instance in 
the case of Bipin Behari M it ter v. Bibi 
Zohra (14) an application for execution of 
a decree made under the influence of a 
hona fide mistake against a dead person was 
held to be an application in aid of execu- 
tion. 

But there the decree was passed on the 
1st April, 1903 and the application was 
made on the 1st March, 1906, the judg- 
ment debtor had died on the 25th May, 
1903, but the decree- holder had not come 
to know of the death until the 26th April, 
1906, that is, long after the filing of the 
application for execution, and soon after 
he came to know of it he made an appli- 
cation praying for the substitution of the 
names of the legal representatives of the 
deceased judgment-debtor. That case 
was decided upon its own merits and 
until the decree-holder had known of the 
death of the judgment- debtor he had to 
regard the judgment-debtor on the record 
as the person against whom the execution 
could proceed. 

In the case of Keshwa Surendra Sahi v. 
Mt. Mulakrani Koer (15) the applica- 
tion was made without . having applied 

(14) (1908) 35 Cal. 1047, 

(15) (1918) 4 P.L. J.3:*48 I. C. 415. 
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for the appointment of a guardian ad litem 
of the minor judgment-debtor. There the 
application was made in accordance with 
law inasmuch as there was no defect in 
the application and the application for the 
appointment of the guardian could be 
made at a later stage during the course of 
the execution. 

In the case of Kunjhehari Singh v. Tara- 
pada Mitter (16) the decree was sent for 
execution direct to a subordinate Court 
of another district instead of through the 
District Court of that district. The mis- 
take was of the Court and not of the 
decree- holder. Therefore, it was held 
that the decree-holder could not suffer on 
account of the mistake of the Court inas- 
much as bis application for the transfer 
of the decree was in accordance with law 
without any defect whatsoever. 

In conclusion we direct that this 
appeal be dismissed, but in the circum- 
stances we make no order as to costs. 

BucknilL J.:— This was an appeal 
from a decision of the District Judge of 
Gaya dated the 18th July, 1921, affirming 
an order of the Subordinate Judge of the 
same place dated the 15th of November 
in the previous year. The circumstances 
under which the appeal came before this 
Bench are very simple, but they raise a 
question to which the answer is not very 
easy. 

The plaintiff’s obtained three decrees 
against the defendants in a suit No. 161 
of 1905 which was brought before the 
Subordinate Judge of Gaya. One of these 
decrees appears to have been for posses- 
sion of certain properties a second for 
costs and the third for mesne profits. It 
is admitted that the value of the subject- 
matter of the suit was outside the juris- 
diction of any Munsif of the District. 
Various attempts seem to have been made 
by the decree-holders, most of them ap- 
parently very half-hearted to execute 
their decree but for various apparent and 
non-apparent reasons into which it is not 
necessary to go here, no execution appears 
to have been really eflfective and the last 
execution application made before the 
Subordinate J udge was dismissed on the 
25th July, 1916. 

On the 24th August, 1917, the plaintiff 
applied to the Subordinate Judge and 
obtained a transfer of the execution of the 
decree to the Court of the 1st Munsif of 
Gaya. It seems to have been registered 


(16) (1919) 1 P. L. T. 386=58 I. C. 220. 


there on the 1st September, 1917, and was 
dismissed, I do not know why, on the 20th 
September, of the same year. After that 
came the present application to the Sub- 
ordinate J udge for .execution filed on the 
29th May, 1920. Now the respondents 
here contend that the last execution pro- 
ceedings in the Subordinate Judge’s 
Court having been dismissed on the 25th 
July, 1916, and the present application 
having been filed on the 29th May, 1920, 
the application is barred by the three 
years rule of limitation. 

On the other hand, the appellants 
maintain that the application for transfer 
which was made by them on the 24th 
August, 1918, was a definite step in the 
execution proceedings which has kept 
their rights alive and which prevents the 
operation against them of the limitation 
of three years running as from the 25th 
July, 1916. It is common ground that an 
application for transfer is primarily a step 
which saves limitation. 

For that proposition there is ample 
authority ; but it is urged that the transfer 
in order to be effective in that direction 
must be one which can be properly made 
and that if it was not competent for the 
Subordinate Judge to have made such a 
transfer order then there was no step in 
fact taken recognised by law which would 
in any way save the commencement of 
the running of the limitation period, nor 
is this proposition in itself seriously 
contested. 

What, however, is the real point is as 
to whether in this case the Subordinate 
Judge could legally make the order such 
as he did, that is transferring to the 
Munsif for execution a decree concerning 
a subject-matter greater in value than 
the Munsif had power to deal within a 
suit. The authorities are in direct conflict 
on this question. The Madras High Court 
has consistently held that a Munsif has 
jurisdiction to execute a decree relating 
to subject-matter of greater value than 
that which he had power to deal within a 
suit ; the Calcutta High Court has always 
been of the contrary opinion. 

I am not prepared to suscribe altogether 
to the view that this Court must slavish- 
ly follow the decisions of the Calcutta 
High Court or of any other High Court, 
but after having listened to the arguments 
in this case very carefully and having 
read all the cases quoted in these pro- 
ceedings, I have come to the conclusionv 
that the Calcutta rulings are correct. I 
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therefore, agree with my learned colleague 
that this appeal should be dismissed. 

Appeal dismissed, 
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JWiLA Prasad, A. C. J. and Das, J, 

Nandkishofc Singh and others — Plaintiffs- 
Appellants v. 

Mathura Sahu and others — Defendants- 
Respondents. 

L. P. A. Nos. 116 and 117 of 1920. de* 
cided on 5th July, 1921, against the judg- 
ment of Adami, J., dated 12th August, 
1920 

(a) Bengal Tenancy Act {VI II B. C. of 
188S), S. 22, Cl. (Z) — Occupancy holding — 
Purchase by a co-sharer landlord — Collcctorate 
partition — Holding allotted to Xo,k\\t3. of another 
co-sharer — Purchaser cannot he ejected, 

A co-sharer landlord, who by purchase of an 
occupancy holding becomes liable to pay propor- 
tionate rent to the other co-sharers under Section 
22 (2) of the B. T. Act is not liable to be ejected 
from the bolding purchased by him when, upon 
a subsequent Collectorate partition it is allotted 
to the takhta of another co-proprietor. 

[P. 105. C 2] 

(b) Bengal Estates Partition Act (V, B C. 
f 1897), Ss. 49, 119 — ‘kasht’ and ' bakasht ’ arc 
terms of art denoting possession of propric- 
tors and tenants — Re cord-of -Rights and Bat- 
wara Khatian showing plaintiff's possession — 
Dispossession — Suit for possession is not bar- 
red by S. 119. 

Where the Record-of- Rights showed the plain- 
tiffs to be in possession of the purchased holding 
under Section 22 (2) of the B, T. Act, and the 

* Batwara Khatian ' , based upon it under Sec- 
tion 49 of the Estates Partition Act also showed 
the same but the possession of the lands had been 
delivered over to the defendants, and an order 
under Section 144, Criminal Procedure Code bad 
been passed against the plaintiffs who therefore, 
brought this suit for possession. 

Held : Section 119 of the Estates Partition Act 
did not bar the suit. The terms ' kasht* or 

* bakasht ' are words of art introduced to facili- 
tate understanding the possession of land by the 
proprietors and the tenants. 

[P. 194. C. 2; P. 196. C. l.j 

S. M. Mullkk — for Appellants. 

Kulwant Sahay and Samhhu Sayan — for 
Respondents. 

Jwala Prasadi A. C. J- : — These are 
appeals under the Letters Patent from a 
decisiod of Mr. Justice Adami, dated the 
12th August, 1920. By his decision 
Mr. Justice Adami upset the decision of 
Mr. Boyce, District Judge of Shahabad, and 
restored that of the Munsif of that district 
with the result that the plaintiffs* suit has 
been dismissed. 

The suit arises out cf delivery of pos- 
session under a hatwara which took place 
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on the 24th February, 1916, the disputed 
lands having fallen into iakHta of the 
defendants. After the delivery of posses- 
sion the defendants instituted criminal 
proceedings under Section 144 of the Code 
of Criminal Procedure in which an order 
dated the 2nd June, 1916 restraining the 
plaintiffs from using the lands in question 
was passed. The plaintiffs and defendants 
were co-sharers in the estate and had held 
a mortgage of the Gannas share of another 
CO- sharer of the villages Semraon and 
Akari. 

The plaintiffs purchased the occupancy 
holdings of certain tenants under kobalas 
and also took certain plots of land in rehan 
from different persons. The mortgagors 
redeemed the mortgageand brought sepa- 
rate suits against the plaintiffs, the defen- 
da-ts and others in the Court of the Sub- 
ordinate Judge at Arrah. That case was 
fought up to the High Court. The High 
Court held that the mortgagors were en- 
titled to treat the holdings purchased by 
the mortgagees as accessions to the mort- 
gaged property and to obtain possession 
of them on paying the purchase-money. 
The decision of the High Court is report- 
ed in Ramhrick Narayan v. Atnbica Pro. 
sad (1). The purchase-money was not 
paid and the plaintiffs continued in posses- 
sion of the holdings. 

In the Survey and Settlement record the 
lands were shown as bakasht and in posses- 
sion of the plaintiffs under Section 22 (2) 
of the Bengal Tenancy Act. After the 
publication of the Record-of-Rights there 
was a collectorate partition under the 
Estates Partition Act in r^l6 between 
the co-sharers. Under Section 49 the 
survey Record-of-Rights was accepted as 
the basis of the partition, i he lands in 
dispute 9-65 acres in area which were 
recorded in the survey as bakasht and in 
possession of the plaintiffs under Section 
22 (2) were allotted to the patti of the 
defendants. 

The plaintiffs claim to hold the land in 
their possession under Section 22 (2) on 
the strength of the survey Record-of- 
Rights as well as the batwara khatian which 
followed the survey. The defendants, on 
the other hand, claim to hold the land 
in their possession as being bakasht or 
zerait of the proprietors. They assert 
that whatever rights the plaintiffs may 
have acquired by the purchase prior 
(1) 'l7 C. w7n. 586=19 I. C. 90. " 
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to partition were done away with by the 
hatwava proceedings. I'hey also dispute 
the plaintiffs’ right to institute the pr< sent 
suit and refer to Sc^ction 119 of the Estates 
Partition Act. The contentions of the 
defendants succeeded before Mr. Justice 
Adami, and the plaintiffs challenge before 
us the soundness of the view taken by 
that learned Judge. 

The strongest point urged by Mr. Kul- 
want Sahay on behalf of the defendants 
in support of the judgment is that b^sed 
on Section 119 of the Estates Partition 
Act. It is said that the present suit vir- 
tually seeks to upset the valuation of the 
allotment of the lands by the hatwaya and 
that the plaintiffs, who were parties to 
the proceedings, are estopped from claim- 
ing the lands as against the entries 
made in the hativava hhatian^ devScrihing 
the land as the bakasht of the proprietors 
and as having fallen into the pattis of the 
defendants 

It is also urged that the present action 
seeks to disturb the direct possession of 
the land in suit awarded to the defendants 
under Section 94, Chapter X of the 
Estates Partition Act. The ingenious 
argument of Mr. Kulwant Sahay lent 
great colour to the simple point involved 
in this contention. True, the plaintiffs 
being co-sharers and parties to the parti- 
tion proceedings are estopped from claim- 
ing otherwise than the Record-of- Rights, 
as approved by the baiwara proceedings, 
purports to give them. 

I am in full accord with the view 
expressed in the case of Baldeo Sahai v, 
Bfijnandan Sahay (2) that a ro-sharer is 
not permitted to show that land entered 
as yaiyati land was as a matter of fact 
zerait land. This is, however, not the 
scope of the plaintiffs* suit. The plain- 
tiffs* case, if J understand it aright, 
is founded upon the hatwava khatian and 
the description of the lands men- 
tioned therein. That khatian has, as 
observed above, simply adopted the survey 
Record of-Rights. The lands no doubt in 
both the survey Record-of- Rights and 
hatwava khatian have been described as 
bakasht lands. 

Both the records state that the same are 
in possession of the plaintiff as purcha- 
sers thereof. Survey record makes it still 
clearer by describing the possession of the 
plaintiffs to be under Section 22 (2) of the 
Bengal Tenancy Act. The hatwava khatian 

(2) (1917) 3 P. L. W, 26=43 I. C. 359= (1918) 
P. H. C. C. 164. 


has, therefore, to be interpreted with the 
help of the survey Record-of- Rights, for 
under Section 49 the entire Record-of- 
Rights was accepted for the purposes of 
the partition, and under the subsequent 
section there is nothing to show that the 
Record-of- Rights was in any way varied. 

The plaintiffs nowhere say that they 
have been aggrieved in any way by the 
hatwava proceedings In paragraphs 7 
and 8 the plaintiffs have clearly brised 
their claim upon the hatwava proceedings 
and say that their former pos.session was 
continued by the hatwava proceedings. 
Their grievance originates after the deli- 
very of possession and the termination 
of the hatwava proceedings and the order 
parsed under Section 144 of the Code" of 
Criminal Procedure at the instance of the 
defendants. 

In this view Section 119 can be of no 
avail to the defendants nor need we 
consider it. Mr. Kulwant Sahay has, how- 
e\ er, failed to show what pirticular order 
the suit of the plaintiffs seeks to set aside. 
Section 119 acts as a bar to a suit being 
brought against certain orders of the 
authorities passed under the Estates Par- 
tition Art. If the defendants seek to bar 
the plaintiffs* suit under that section they 
must clearly shew in what respect the 
o-der of the Revenue Authorities is 
affected or sought to be s®t aside in the 
present suit. This Mr. Kulwant Sahay 
has failed to do. The contention must, 
therefore^ be over-ruled. 

The next contention is upon the status 
of the plaintiffs with respect to the lands 
in suit. It is said that the lands were 
bakasht of the propriet -rs and as such the 
plaintiffs had no righr to the same if they 
fell into the pattis of the defendants in 
the partition proceedings. This would be 
so if the land was the bakasht of the pro- 
prietors prior to the partition. It is 
admitted that the lands formed originally 
the occupancy holdings of the tenants of 
the village. They were purchased by the 
plaintiffs, when they were part proprietors 
of the village and had held the other sha- 
res as mortgagees. 

Reliance has been placed upon the 
judgment of the High Court at Calcutta 
referred to above in Ram Bvich Navayan v. 
Amhica Pvasad (1) in order to show that 
the lands were purchased by the 16 annas 
proprietors and the status of the pro- 
prietors holding the lands was that des- 
cribed in Section 22 (1) of the Bengal 
Tenancy Act, and not in Section 22 (2), 
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■It is, however, said, the difference be- 
tween the two clauses is that under the 
former when the 16 annas proprietor pur- 
chases a holding of a tenant, the interest 
of the Ian ilord and the raiyat become 
united in the same person. In other words, 
the tenancy right is merged in the pro- 
prietary interest, whereas under Clause (2) 
when a part proprietor of a holding pur- 
chased the holding he is entitled to hold 
possession of the same subject to the pay- 
ment of the proportionate rent to the 
other co-proprietor. 

Mr. Kulwant Sahay says that no rent 
was ever paid for this holding by the 
plaintiff to any of the proprietors and, 
therefore Clause (2) of Section 22 does 
not apply. The circumstances under 
which no rent was paid was fully explain- 
ed in the decision of the High Court 
relied upon by Mr. Kulwant Sahay. In 
that litigation both the plaintiffs and the 
defendants in the present case were 
defendants. Chatterji J., one of the 
Judges who decided that case, observed : 

“The defendants, though holding diffe- 
rent interests in the tnahal and in the 
mortgage, represented between the.nseiv'es 
the entire interest of the landlord for the 
time being, when the purchases were 
made. There was no one else to whom the 
portion of the rent, which was payable for 
the lands purchased by them, could be 
paid during the subsistence of the mort- 
gage." 

The mortgage has been redeemed and 
the plaintiffs and the defendants are not 
the entire 16 annas proprietors of the 
mouza. The mortgagor is also in posses- 
sion of certain shares in the village. The 
question is not whether any rent wus 
ever realised but whether any rent was 
payable. There can hardly be any 
doubt that the purchase in the present 
case was by the plaintiffs co-sharers, 
and they were liable for the p lyin nt of 
the prpportionatfc rent to the other co- 
sharers, but in the circumstances set 
forth in the judgment of the High Court, 
there was no rent due from them on ac- 
counts being taken between the several 
proprietors and the mortgagees. 

The Survey Record-of-Rights states 
clearly that the possession of the plaint- 
iffs was under Section 22 (2). No doubt, 


that is the status described under the law, 
but the Survey Authorities being conver- 
sant with the Bengal Tenancy Act must 
be presumed to have fully appreciated 
the true scope and meaning of Clauses (1) 
and (2) of Section 22. The real import of 
the entry is one of fact that the plaint, 
iffs as part- proprietors had purchased the 
holdings and were in possession thereof 
as part* proprietors. In this view the 
Survey Authorities made the aforesaid 
entry that their possession was under 
Section 22 (2). 

It is then contended that whatever the 
possession or status of the plaintiffs 
might have been before the partition, the 
partition effected a complete change in 
that status, inasmuch as the plaintiffs 
ceased to be co-proprietors after the parti- 
tion, separate paths or estates having 
been allotted to the several co- proprietors. 
The plaintiffs are not now the co.proprie- 
tors m the pattis allotted to the defendants 
wherein the land in dispute has fallen 
and consequently they uannot now claim 
possession of the land under Section 22 
(2). To this I replied in the case of Ram 
Prasad v, Munshi Gopal Chand (3) in the 
following words : — 

“It will be anomalous and indeed un- 
just to permit a co- proprietor, after the 
kasht lands in the estate have been pur- 
chased by another co- proprietor at great 
expense, to go to the Collectorate parti- 
tion and to claim the same as hakasht and 
to share in the acquisition to which he 
has not contributed a single farthing. 

“The section clearly empowers a co- 
proprietor to hold possession of the kasht 
land purchased by him the only condi- 
tion imposed upon him being that he 
should pay rent therefor to his co-sharers. 
There is no limit of time of his posses- 
sion nor is it controlled by any event, 
such as the partition of the estate, 1/ his 
possession was to remain only for so long 
as the estate was not partitioned, it would 
have been clearly and unmistakeably ex- 
pressed by the Legislature. 

I do not, on principle, see any reason 
why a flourishing co-sharer of a small 
fractional share in the village should be 


(3) A. I. R. 1921 Pat. 341*2 P. L. T 1^3 
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deprived of an opportunity of purchasing 
lands in occupancy holdings in the village, 
just in the same way as a stranger would 
be allowed to do. Neither law nor equity 
would make him worse than a stranger.*’ 

The authorities quoted by Mr, Kulwant 
Sahay have also\ been dealt with in that 
judgment. 

The term kasht or hakasht also does not 
at all embarrass me in any way. They 
are words of art introduced for the pur- 
pose of understanding the possession of 
lands by the proprietors and the tenants. 
The former term is one of recent creation 
by the Settlement authorities. The latter 
in its true sense equally applies to the 
cultivation of lands by the proprietors 
and the tenants. However, the question 
of status does not arise in the present 
case. 

The real question is whether the plain- 
tiffs are entitled to continue to hold pos- 
session of the land in the same way as 
they used to do before the partition of the 
estate. I have discussed in detail the 
question in the case referred to above (2) 
and I do not want to repeat my argu- 
ments here. For the sake of brevity I 
would prefer to refer to the said judg- 
ment. I have no doubt that the plaintiffs 
are entitled to hold possession of the land 
on payment of rent to the defendants 
under Section 22 (2) of the Bengal 
Tenancy Act. 

I would therefore, respectfully differ 
from the view taken by my learned 
brother, Mr. Justice Adami, and would 
decree these appeals and consequently 
the suits of the plaintiffs with costs 
throughout. 

Dasi J-:— I agree. 

Appeal allozi'cd. 
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CouTTS AND Das, JJ. 

Shaikh Nazir Hussain — Decree- holder- 
petitioner 

V. 

“ Mohamad Ejaz Hussain — Opposite- 

party. 


Civil Revision No. 20 of 1922, decided 
on 10th May, 1922, from a decision of the 
District Judge, Muzaffarpur. 

Civil Procedure Code (Act V of 1905), S. 47 
and 0.21, R. 58 — Claim by judgment- debtor 
for release from attachment on ground of pro* 
perty being wakf — O 21, R. 58 applies. 

Order 21, Rule 58, applies to the objection of a 
judgment-debtor that the property attached in 
execution is wakf property and, therefore not 
liable to be attached and sold. Section 47 does not 
apply. No appeal lies from the order passed by 
the executing Court in the case. [P. 196, C, 2.J 

Sant Prasad — for Petitioner. 

Syed Mohamad Tahir— -ioi Opposite- 
party. 

Coutts^ J** — This is an application in 
revision arising out of an execution matter. 
It appears that Ejaz Hussain obtained a 
decree against Nazir Hussain. He filed 
an application to execute his decree 
against certain property in possession of 
the judgment-debtor, Nazir Hussain. 
Nazir objected that the property was 
wakf property. 

This objection was allowed by the 
Court of first instance but on appeal to the 
District Judge that order has been set 
aside and execution has been ordered to 
proceed against the property in respect of 
which the objection was made. 

The application made by the judgment- 
debtor to the Munsif, that the property 
which had been attached was pro- 
perty, was headed as being an applica- 
tion under Sections 47 and 151 of the 
Civil Procedure Code. It is contended, 
however, that the application was not 
one under Section 47, C. P. C. but was 
an application under Order 21, Rule 58, 
and that consequently no appeal lay to 
the District Judge and the order passed 
by him is without jurisdiction. 

The only question for consideration 
now is whether the application is one 
under Section 57, C. P. C. or one under 
Order 21, Rule 58. To my mind there 
can be no doubt that the application was 
in fact one under Order 21, Rule 58; and, 
if authority be needed in support of this 
view it is afforded by the decisions in 
the cases of Kariick Chandra Ghose v. 
Ashutosh Dhara (1) and Upendra Nath 


(1) (1911) 39 Cal. 298=14 C. L. J. 425= 
121. C, 163=16 C. W. N. 26. 
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Kalamufi v. Kusum Kumari Dasi (2). The 
contention of the petitioner that no ap- 
peal lay to the District Judge must, 
therefore, prevail. 

The order of the learned District Judge 
is without jurisdiction and must beset 
aside. I would accordingly allow this 
application and set aside his order. There 
will be no order as to costs. 

Da8» J. :-“l agree. 

Rule made absolute, 

(2) (1914) 42 Cal. 440=20 C.LJ. 485=27 l.C. 

328= 19 C. W. N. 520. 
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Dawson Miller, C. J. and Coutts, J. 

M ussammat Chandmani — Appellant 

V. 

Kartik Singh — Respondent. 

S. A. No. 281 of 1920, decided on 21st 
December, 1921. 

Ctvil P. C. (Act Vo/ 1908;, O 22. R. 5— 
Party to appeal dead — Question as to Legal 
Representative cannot be delegated by appel- 
late Court to lower Court for determination. 

The word ‘Court’ in Order 22. Rule 5 means the 
Court before whom the question arises, t.c.t 
the trial Court if the question arises at the trial 
stage and the appellte Court if the appellate 
Court IS seized with the case. There is no provi- 
sion in the Code by which the appellate Court 
can delegate to the lower Court the question for 
determinaiion as to who is the legal representa- 
tive of a deceased party to an appeal ; the trial 
Court can only be directed to take evidence upon 
the question [P. 197, C. 2.] 

A bum Bhushan Mukerji — for Appellant, 

Rai Guru Shavan Prasad — for Respon- 
dent. 

Order ■ — We think that the question 
for determination in this application is 
one which ought to be decided by the 
Court itself. That can only be deter- 
mined after taking- evidence. We may 
either hear evidence ourselves by affida- 
vit or orally, to both of which courses 
there is obvious objection, or we may 
direct •that evidence be taken before the 
trial Court. 

It is clearly the most convenient course 
to direct that the evidence be taken before 
the trial Court. The parties reside in 
that neighbourhood and the oral evidence, 
which is always more satisfactory than 
evidence by affidavit, can then be taken. 
Whether or not the trial Court before 


whom the evidence is taken should sub- 
mit a report and come to findings upon 
the questions concerning which the evi- 
dence is taken, is a matter which has been 
brought to our consideration. 

It appears from Order XXII, Rule 5, 
that where the question arises as to whe- 
ther any person is or is not the legal re- 
presentative of a deceased party, such 
question shall be determined by the Court. 
The ‘Court’ there means the Court before 
whom the question arises, that is to say, 
the trial Court if the question arises at 
the trial stage and the appellate Court if 
the question arises when the appellate 
Court is seized of the case. There is no 
provision in the Code for delegating our 
powers conferred under this rule and, 
therefore, we do not think it would be 
proper to ask the trial Court to report 
upon and determine the qm stion, which 
is a question for the determination of this 
Court alone. 

In the circumstances we think the 
order should In that the trial Court be 
directed to take evidence upon the ques- 
tion as to who is the proper legal repre- 
sentative of the deceased plaintiff, Babu 
Kartick Singh, and to return the evi- 
dence to this Court at as early a date as 
possible. 

Order accordingly. 


A. I. R. 1922 Patna 197 (2). 

Jwala Prasad and Coutts, JJ. 

Ram Krishna Singh and others — Accused- 
Petitioners 

V. 

King-Emperor — Opposite Party. 

Cr. Rev. No. 90 of 1922, decided on 3rd 
April, 1922, against an order passed by 
S.-J., Monghyr, 

(a) Penal Code, S. 147 — Unlawful assembly-— 
Civil Court decree and delivery of possession 
cannot be re-opened in Criminal Court — It must 
maintain the auction purchaser's possession— 
Cr. P. C.. Ss. 107, H4, 145. 

The Criminal Court is bound to maintain 
the auction- purchaser in possession of the 
property purchased by him after the pas- 
sing of a decree by a Civil Court and the 
service of the writ of the delivery of pos- 
session. The Criminal Court cannot re-open 
the question of possession and investigate it 
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under Sections 107, 144 and 145 of the Cr. P, 
C. or in ah enquiry of an offence under the 
Penal Code. The Magistrate has power under 
Section 145, Cr. P. C. to investigate into the 
actual service of the writ of delivery of posses- 
sion. But as soon as it is proved that the dak- 
haldahani has been effected, it is his duty to 
maintain the possession of the auction-purchaser. 

[P. 199, C. 2 ] 

(b) Civil P, C.,0. 21, R. 93 — Delivery of pos- 
session to auct ion pur chaser — Possession of 
Judgment thereafter is that of trespasser — 
Auction- purchaser taking possession does not 
commit any criminal act — Penal Code, S, 147 , 

Delivery of possession under Order 21, Rule 95 
of the C. P. Code, has the effect of making the 
judgment- debtor’s possession after it, that of a 
trespasser. The auction-purchaser does not 
commit any criminal act in going to assert his 
title and to take possession of the purchased pro- 
perty by ousting the judgment-debtor. A right- 
ful owner is entitled t*o physically turn out a ires 
passer, but is not entitled to use more force than 
is reasonable to defend his possession from a tres- 
passer, (1878) 3 Cal. 573 and Parmeshwar Singh 
V. Emperor, (1910) 38 Cal. 180 followed, 

[P. 199, C. 2.] 

(c) Penal Code, S. 425 — Person destroying 
his own Property commits no offence. 

If the auction-purchaser destroys the property 
which he purchased, he does not cause any mis- 
chief under Section 425 Penal Code. The prin- 
cipal ingredient of the offence under the section 
is that there must be an intention to cause 
wrongful loss or damage to the public or to any 
person. [P. 200, C. l.J 

Hasan Imam^ S, N* Rai and G. C. Pal 
— for Petitioners. 

H* L. N andhoJyav — for the Crown. 

Jwala Prasad, J. —The petitioners 5 
in number have been convicted of rioting 
under Section 147, I. P. C. Petitioner 
Shibram was convicted by the Assistant 
Sessions Judge under Section 436, LP.C. 
(mischief by fire) and the other peti- 
tioners were convicted of mischief under 
Sections 436 — 149, I. P. C. The lower 
appellate Court has set aside the convic- 
tion of Shibram under Section 436, 1. P. C. 
and has convicted him under that section 
read with Section 149. 

Thus all the petitioners have been con- 
victed under Sections 436 — 149 by the 
lower appellate Court. Petitioners Shib- 
dhyan and Babua have been convicted 
also under Section 323, P. C. All the 
petitioners, after the reduction of the sen- 
tences, have been sentenced to one year’s 
rigorous imprisonment under Sections 
436 — 149. They have further been 
sentenced to six months’ rigorous impri- 
sonment under Section 147, I. P. C. and 
Shibdhyan and Babua to three months’ 


rigorous imprisonment under Section 323| 
1. P. C. The sentences are to run con* 
currently. 

The facts briefly stated are as follows. 
Ram Krishna Singh obtained a mortgage- 
decree against Adya, the complainant, on 
the 7th July, 1915, and in execution of 
that decree he sold 8 annas share in Ak. 
barpur Tauzi No. 796. Ram Krishna 
Singh and his brothers purchased the same 
on the 2^th July, 19i8. The sale was 
confirmed on the 26th August, 1918. Ram 
Krishna Smgh obtained delivery of pos- 
ssssion of the property on the I5lh Marchj^ 

1919. This delivery of possession was 
under Order 21, Rule 5 of the Code of 
Civil Procedure, 

There wae some litigation between the 
parties with respect to the sale, but the 
sale was finally uphc4d by the High 
Court [vide judgment Exhibit H). On 
the 27lh April, 1920, the Sub-Inspector of 
Police submitted a report for an action 
under Section 144 to be taken against 
Adya Singh and his family on the ground 
that the disputed property was in posses- 
sion of the petitioners, Ram Krishna 
Singh and his brothers. 

Subsequently proceedings under Sec- 
tion 145 were instituted on the 7th June, 

1920. On the 6th November, 1920, the 
Magistrate declared the possession of 
Adya Singh holding that in spite of the 
delivery of possession, he continued to be 
in actual possession of the property in 
question. This order of the Magistrate 
was set aside by this Court on the 12th 
January, i 921, with the observation that it 
was not open to the Magistrate to dispute 
or disregard the Civil Court writ of deli- 
very of possession in favour of Ram 
Krishna Singh. This occurrence took 
place 4 days alter the aforesaid order of 
the High Court on the 16th January, 1921. 

The case of the prosecution is that Ram 
Krishna Singh came to the house in ques- 
tion with a mob of about 200 armed with 
lathis and ordered Adya Singh to leave 
the house in question. Adya Singh refu- 
sed to do so. Thereupon Ram Krishna 
Singh ordered the mob to demolish the 
house, loot its contents, burn it down and 
remove the occupants. Adya Singh re- 
monstrated and thereupon he was hit by 
Babua Singh with a lathi, Khela Singh, 
a grandson of Adya Singh, was also as- 
saulted by Shibdhyan Singh with a lathi, 
Khela Singh retaliated and struck Ram 
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Krishna Singh with a lathi. Subsequently 
the ladies of the house came out and one 
of them Lalbati was struck on the head 
by Nasib Singh with a lathi and a box 
which she was carrying was snatched 
from her by Nasib Singh. The mob con- 
tinued the loot and eventually Shibram 
Singh set fire to a room on the northern 
side of the house. This room was wholly 
destroyed by fire. 

It was contended by the defence that 
the house in question was not the house 
which was the subject-matter of dispute 
under Section 145 or with respect to the 
Civil Court delivery of possession to Ram 
Krishna Singh on the 15th March, 1919. 
It \yas further asserted that Adya Singh 
was m possession of the house and was 
never dispossessed ; and, therefore, the 
accused had no right to try to dispossess 
him by means of force ; and that inasmuch 
as the house was in possession of \dya 
Singh and he with his family was resid- 
ing therein, the accused did mischief as 
defined by Section 4i^5, I. 1 . C. and 
hence were liable to conviction under 
Section 436. 

The Court below has come to a definite 
finding that the house in question was the 
very house with respect to which the 
Civil Court had executed the writ of 
delivery of possession in 1919 and that 
it was the property which was the subject 
of dispute under Section 145, Cr. P. C. 
The C^ourt has further held that the pos- 
session of Adya Singh and his family w&s 
wrongful and that of a trespasser inas- 
much as the petitioner Ram Krishna 
Singh was put in possession of it in 
pursuance of a Civil Court dakhaldehani. 

The Court very rightly repelled the 
suggestion that inasmuch as symbolical 
possession was only delivered under 
Order 21, Rule 95. Ram Krishna Singh 
should not be deemed to be in actual pos- 
session of the house in question. The 
Court, however, has held that in spite of 
the Civil Court dakhaldehani, Adya Singh 
continued to be in actual possession of the 
house in question and, therefore, the 
accused were not justifted in attacking 
him with a large mob and assaulting his 
party and in turning them out and burn- 
ing the house. According to the finding 
of the Court below the house in question 
now belongs to Ram Krishna Singh by 
virtue of his purchase at a Civil Court 
auction sale in 19 18. He was also given 
possession by the Civil Court ; therefore 
Adya Singh was occupying the house if 
at all as a mere trespasser. 


It was rightly pointed out by this Court 
that after the execution of the writ of 
delivery of possession, the Criminal Court 
was bound to maintain Ram Krishna 
Singh in possession of the house in ques- 
tion. In other words the Criminal Court 
was bound to maintain Ram Krishna 
Singh in possession of the house in ques 
tion. In other words, the Criminal Court 
was not competent to re-open the question 
of possession and to inve^^ti^rate it under 
Section 14 5 of the Code of Crimi- 
nal Procedure. No doubt under Section 
145, a disputed possession may be 
enquired into and the party found in 
possession by the Magistrate may be 
maintained by an order under Clause (4) 
of that section. 

Therefore, in order to find out as to 
whether the possession was disputed or 
not, the Magistrate could investigate as to 
the aciual service of the writ of d<-livery 
of possession; but once a dakhaldehani 
was proved to have been effected to the 
satisfaction of the Magistrate, it was then 
his bounden duty to maintain the posses- 
sion of Ram Krishna Singh either by 
an order under Section 145 or by having 
recourse to actions under Section 144 or 
107, Cr. P. C. 

In this case it appears that the dakhaU 
dehani was proved and consequently the 
Criminal Court whether acting under the 
preventive sections of the Code of Criminal 
Procedure or eiiquiring into an offence 
under the Indian Penal Code has to main- 
tain the possession of Rarn Krishna Singh ; 
therefore, Ram Krishna Singh was notj 
committing any criminal act in going to 
assert his title and to lake possession of 
the house in question by ousting Adya 
Singh who was remaining in the house! 
only as a trespasser. Therefore, the' 
accused were not members of an unlawful 
assembly and they did not commit any 
riot. So the conviction under Section 
147, I. P. C. must fail. 

As to the conviction under Section 436 
of causing mischief by setting fire to the 
house, It is obvious that there could not 
possibly be any wrongful loss or damage 
to Adya Singh or any person inasmuch as 
the house did actually belong to Ram 
Krishna Singb, the accused. The princi- 
pal ingredient of an offence under Section 
^>.5 is that there must be an intention to 
cause wrongful loss or damage to the 
public or to any person. 

Therefore, if the property in ques- 
tion did not belong to Adya Singb 
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and belonged to the accused no offence of 
mischief was at all committed. Explana- 
tion 2 to Section 425, 1. P. C. has been 
referred toby the learned Assistant Gov- 
ernment Advocate in order to show that 
mischief may be by an act which affects 
any property belonging to the person 
committing the act or to that person and 
others jointly. 

Now Illustrations {g) or {h) clearly 
show the cases to which that explanation 
is applicable. The mischief must be done 
to the property belonging to another 
person, but the act whereby that mischief 
is done may have reference to the pro- 
perty belonging to the person committing 
the mischief. 

The case of Empress v. Rajcoomar Singh 

(1). is an obvious illustration of a person 
having his right declared by a Civil Court 
destroying the property without being 
guilty of any mischief. In that case B 
obtained a decree from a civil Court 
against A declaring his right in the pro- 
perty, whereupon the servants of B went 
on the land and pulled down the edifice 
which was erected thereon by A subse- 
quent to an order under Section 530, Cr. 
P. C. (145 of the present Code), 
Jackson, J., held that as there had been 
no causing of wrongful loss the accused 
had not been guilty of mischief. 

The following observation appears to 
me to be pertirent to the question in 
issue in the present case. His Lordship 
(Mr. Justice Jackson) observed : “Now 
it is clear from the decision of the Civil 
Court, which was then in force, that 
Shama Charan Lahiri was not at that time 
legally entitled to have those bamboos 
put together in that place in the form of a 
mwbutkhanaf and consequently there was 
no causing of wrongful loss in the act 
done by the accused persons.” 

Instead of pulling down the house, here 
the accused persons burnt it down ; other- 
wise the case appears to me to be on all 
fours with the present one. If there was 
no mischief in pulling down the edifice 
there was no mischief committed in burn- 
ing it. I would quote the case of 
Parmeshwar Singh v. Emperor (2) in order 
to show that no mischief can be committed 
by any act which causes damage to a 
property if the property actually belongs 

" (1) (1878) 3 R. 352 

(2) (1901) 38 Cal. 180=15 C.W. N. 224=7 I.C, 
812=11 Cr. L. J. 532. 


to the accused. 

The learned Assistant Government 
Advocate then contended that rightly or 
wrongly, the complainant, Adya Singh, 
occupied the house in question at the 
moment, and, therefore, the accused had 
no right, what the learned Assistant Gov- 
ernment Advocate describes, to take the 
law into their own hands. That phrase 
obviously means that the accused persons 
should not use more force than is neces- 
sary in order to maintain their own right 
or possession. 

It goes without saying that a rightlul 
owner is entitled to physically turn a 
trespasser or one trying to infringe upon 
his rights. It is also true that a person 
exercising this right should not use more 
force than is reasonable to defend his 
possession from a trespasser. 

This is the view taken even in the case 
quoted by the learned Assistant Govern- 
ment Advocate ; Emperor v. Gulsha (3). 
Therefore, the accused persons to my 
mind are not guilty either under Section 
147 or under Sections 436-149. 

The last contention ol the learned 
Assistant Government Advocate is that 
the conviction of Babua and Shibdhyan 
under Section 323, I. P. C. for causing 
hurt to Adya and Khela with should 
stand. 

The learned Sessions Judge has not 
come to any definite finding as to the 
circumstances under which the aforesaid 
assaults were committed and whether 
they were necessary to eject Adya Smgn 
from the house or that they were in excess 
of the right of private defence of property 
which Ram Krishna and the other 
accused had in order to maintain their 
possession of the house in question. 
Therefore, 1 am not prepared to convict 
the aforesaid petitioners Babua and Shib- 
dhyan under Section 323. 

The result is that the conviction and 
the sentences passed upon the accused 
are set aside. 

CouttS) Jt : — I agree that these peti- 
tioners must be acquitted. The learned 
Sessions J udge has found that the com- 
plainant and his party were trespassers 
and it is clear that the accused have not 
exceeded right of private defence which 
they undoubtedly had. 

Rule made absolute, 

(3) (1912) 6 S.L.R. 121*17 I.C 78 = 13 Cr. L. 

J. 766. 
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Das and Adami, JJ. 

Chottey Narain Singh and others — Appel- 
lants 

V. 

Kedar Nath Singh and others — Respond- 
ents. 

Appeal No. 5 of 1919, decided on 22nd 
March, 1922, from original decree of Sub- 
Judge, Gaya. 

Limitation Act {IX of 1908) , S 15 and 
Art. 181 — Decree Nisi /or foreclosure — Receiver 
appointed — Starting point of limitation for 
application for making decree final runs from 
the date when the decree-holder was given 
liberty to apply for final decree. 

In a case where, after the passing of the preli- 
minary decree for foreclosure in a mortgage suit, 
a Keteiver was appointed at the instance of the 
defendant pending an appeal to His Majesty in 
Council and the latter appeal is dismissed for 
non-prosecution, the right to apply for making 
decree final accrues from the date of the order 
giving the decree-holder liberty to so apply. The 
decree-holder is incompetent to make such an 
application so long as the receiver is in posses- 
sion of the mortgaged properties. [P. 203, C. 2.] 

Hasan Imam^ Sultan Ahmed ^ A. N, Das 
and D, N. Das — for Appellants. 

P. C. Manuk f H. L. Nandkeolyar and 
T • N, Sahay-—loT Respondents. 

Da«> J. •* — This appeal is directed 
against the final decree for foreclosure 
passed by the learned Subordinate Judge 
of Gaya under the provisions of Order 34, 
Rule 3 of the Code; and the only question 
which we have to determine in this appeal 
is whether the application of the plaintiffs 
was barred by limitation. 

On the 3rd of July, 1913, the Calcutta 
High Court modifying the decree of the 
learned Sut ordinate Judge which was a 
decree for sale, passed a foreclosure decree 
nisi in favour of the plaintiffs whereby it 
fixed the 3rd of January, 1914, as the date 
for payment of the mortgage money by 
the defendants to the plaintiffs. On the 
22nd December, 1913, defendants 1 and 
2 presented an application and in due 
course obtained a certificate for leave to 
appeal to His Majesty in Council. On the 
9th Jaijuary, 1914, defendants 1 and 2 
presented another application to the 
Calcutta High Court. They stated in that 
petition that they were negotiating for a 
loan to pay off the mortgage, and had also 
preferred an appeal to His Majesty in 
Council from the decree passed by the 
High Court. They asserted that the 
opposite parties were contemplating to 
apply for the final decree of foreclosure 
and for the delivery of possession of the 
property to them ; and they asked as 


follows : — “ It is therefore prayed that 
your Lordships will be pleased to stay the 
passing of the final decree for fore- 
closure for such period as to your Lord- 
ships appears proper, and, in the 
alternative, to stay the delivery of 
possession over the said mortgage 
property on your petitioners furnishing 
security, and, in case of their being 
unable to do so, to appoint a Receiver for 
the management of the property and to 
pass such order or orders as to your 
Lordships appear just and proper.*' On 
the 20th January, 1914, the High Court 
appointed Babu Siva Nandan Roy, pend- 
ing the disposal of the appeal to His 
Majesty in Council, receiver of the dis- 
puted mortgaged properties in suit, and 
directed the receiver to pay all the rents 
as they fell due and also the interest on 
the mortgage debt. On the 1st of June, 
the receiver was discharged as he declined 
to act on the remuneration fixed for him. 
On the 1st of September, 1914, some of 
the mortgagees applied for an order that 
as there was no fresh order for the 
appointment of a receiver, they were at 
liberty to apply for the final decree for 
foreclosure and delivery of possession of 
the mortgaged properties in accordance 
with the decree of the High Court, dated 
the 3rd July, 1913. This application had 
the effect of compelling the defendants to 
make another application for the appoint- 
ment of a receiver ; and this they did on 
the 2nd September, 1914. On the 3rd 
September, 1914, the High Court made 
an order on the Subordinate Judge to 
appoint a fit and proper person as the 
receiver of the mortgaged properties. It 
is not disputed that, in pursuance of this 
order, the Subordinate Judge appointed 
a person as the receiver of the properties 
and directed the receiver to pay the 
interest on the mortgage debt. The next 
date of importance is the 9th of October, 
1916, when the Judicial Committee dis- 
missed the appeal of the mortgagors for 
non- prosecution of the appeal. On the 
20th December, 1917, the plaiatiffs 
applied to the High Court for the dis- 
charge of the receiver and for an order 
on the receiver to make over the mort- 
gaged properties to them. On this appli- 
cation the High Court passed the follow- 
ing order : — ** We direct that the receiver 
do forthwith pass his accounts, but 
that be be not discharged until a further 
application. The mortgagees will be 
at liberty to proceed with a view to 



802 Patna chottey narain singh v. kedar Nath singh (Das, J.) 


1922 


obtaining a final decree notwithstanding 
the fact that the receiver is in possession/’ 
This order was passed on the I8th March, 
1918; and on the 3rd April, 191H, the 
mortgagees presented their application 
out of which the present appeal arises for 
a final decree in the foreclosure action 
under the provision of Order 34, Rule 3 
of the Code. It is to be remembered 
that the preliminary decree for fore- 
closure was passed on the 3rd luly, 
191 3 ; and the fact that the present 
application was presented on the 3rd of 
April, 1918, encouraged the mortgagors 
to raise a plea of limitation. The learned 
Subordinate Judge has rejected the plea; 
and the only question which we have to 
determine in this appeal is whether the 
plea put forward on behalf of the mort- 
gagors was a good plea. 

Mr. Manuk, on behalf of the respon- 
dents, argues that his right to apply 
for a final decree in a foreclosure action 
accrues from day to day and that the 
statute of limitation is inapplicable 
to such an application and he relies 
on Madhab Mani Dasi v. Lambert (1). 
As has been pointed out more than once, 
that w^as not a decision on the question 
which wc have now to determine, for the 
learned Judges in that case held that the 
Code of Civil Procedure, 1908, did not 
apply to the case at all. It is conceded 
that the Code of Civil Procedure, 190^^, 
does apply to the present case, and I have 
no doubt whatever that that question, as 
it has now arisen, is somewhat different 
from the question, which the learned 
Judges in Madhab Mani Dasi v. Lambert 
(1) had to try. Now there was a consider- 
able difference of opinion at one time on 
the question as to whether orders under 
Sections 87 and S9 of the Transfer of 
Property Act were orders in the suit 
itself or in execution, and whether the 
Limitation Act governed theai and, if so, 
whether Article 178 or 179 of the old Act 
governed an application for obtaining 
such orders. It was with a view to put 
an end to the conflict of decisions th^Jl 
provisions as to mortgage suits have 
been removed from the Transfer of Pro- 
perty Act to the Code of Civil Procedure 
and applications which follow preliminary 
decrees either for sale or for foreclosure are 
not described as applications for a decree 
for sale and a decree for foreclosure and 
not applications for an order for sale or 


for an order for foreclosure. It is impos- 
sible now to contend that these applica- 
tions are not applications under the pro- 
visions of the Code of Civil Procedure. If 
that be so, Article 181 of the Limitation 
Act clearly governs such an application 
and the period of limitation is three years 
from the time when the right to apply 
accrues. This was the view which was 
taken by this Court in Bala Ramnaick v. 
Kanhai Bharam M aha pair a (2). 

The next question is when did the right 
to apply accrue ? It will be remembered 
that the preliminary decree was passed on 
the 3rd July, 1913, and that though the 
mortgagors carried an appeal to His Ma- 
jesty in Council that appeal was dismissed 
on the 9th October, 1916, not on merits, 
but for non-prosecution of the appeal. 
Mr. Hasan Imam on behalf of the appel- 
lants contends that the result of the dis- 
missal of the appeal for non-prosecution 
was to place the parties in the same 
position as if there was no appeal and 
that accordingly the right to apply 
accrued on the 3rd July, 1913. That 
was certainly the view which was taken 
by the Judicial Committee in Abdul Majid 
V. Jawahiv Lai (3). That case was decided 
under the Transfer of Property Act and 
the old Limitation Act before the new 
Civil Procedure Code made a change in 
the procedure relating to mortgage 
actions. In that case the Court of first 
instance passed a decree in favour of the 
mortgagees on the 12th May, 1890, for the 
sale of the mortgaged property unless 
payment was made on or before the 12th 
August, 1S90. There was can appeal to 
the Allahabad High Court and that appeal 
was dismissed on the 8th April 1893. 
The mortgagor obtained leave to appeal 
to the Privy Council, but did not pro- 
secute his appeal, and on the 13th May, 
1901, the appeal was dismissed for want 
of prosecution. The Judicial Committee 
held that Article 179 of the Limitation 
Act governed the application which was 
then presented by the decree- holder for an 
order absolute for sale and that limitation 
began to run, not from the dismissal of 
the appeal for want of prosecution, 
but from the order of the High Court 
confirming the decree. The Judicial 
Committee in the course of its judg- 
ment said as follows: — “The order dis- 
missing the appeal for want of prosecution 


^2) (1917) 1 px J. 364= 38 IC. 385=3 P.L.W. 74 

il) (1910) 37 Cal. 796*6 I.C. 537=12 C,L J. 328. (3) A. I. R, 1914 P. C. 66=36 All. 350 (P.C.), 
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did not deal judicially with the matter of 
the salt and could in no sense be regarded 
as an order adopting or confirming the 
decision appealed from. It merely recog- 
nised authoritatively that the appellant 
had not complied with the conditions 
under which the appeal was open to him, 
and that therefore he was in the same 
position as if he had not appealed at all. 
To put it shortly, the only decree for sale 
that exists is the decree, dated the 8th 
April, 1893, and that is a decree of the 
High Court of Allahabad.” That case was 
of course decided on the view that an 
application for an order absolute for sale 
under the Transfer of Property Act was 
an application in execution of the decree. 
The position now is different ; but we are 
entitled to hold by analogy that the right 
to apply in the present case accrued on 
the 3rd July, 1913, and that the applica- 
tion is accordingly barred by limitation 
unless the operation of the preliminary 
decree was stayed by an order and injunc- 
tion of the Court. 

Mr. Manuk contends that the order for 
the appointment of a receiver coupled 
with the direction upon the receiver to 
pay the interest on the mortgage money 
operated in effect as an order staying fur- 
ther proceedings and that he is accordingly 
under Section 15 of the Limitation Act 
entitled to exclude the period between the 
3rd September, 1914, and the 18th March, 
1918, on which date the High Court gave 
him liberty to apply for the final decree 
notwithstanding the fact that the receiver 
was not discharged. The argument invol- 
ves an examination of the nature of a 
final decree in a foreclosure action. Order 
34, Rule 3 of the Code, after dealing with 
the case where the defendant pays into 
Court the amount declared due to the 
plaintiff, provides as follows : — “ Where 
such payment is not so made, the Court 
shall, on application made in that behalf 
by the plaintiff, pass a decree that the 
defendant and all persons claiming through 
or under him be debarred from all right to 
redeem the mortgaged property and also, 
if necessary, ordering the defendant to put 
the plaintiff in possession of the property.” 
The form of a final decree for foreclosure 
is to be found in Appendix D to the Code 
of Civil Procedure and is No. 10. Under 
that form the decree to which the plaintiff 
is entitled is as follows: — ‘‘That the de- 
fendant and all persons claiming through 
or under him be debarred from all right to 
redeem the mortgaged property set out 


and described in the schedule hereunto 
annexed.” (Where the defendant is in pos- 
session add “and shall put the plaintiff in 
possession of the said property.^') There 
is no doubt at all, on a perusal of the form 
as provided by the Legislature in No. 10 
of Appendix D, that the words “ if neces- 
sary ” in Order 34, Rule 3 (2), refer to a 
case where the defendant is in possession 
and that, where the defendant is in pos- 
session, the plaintiff is entitled to a decree 
first debarring the defendant and all per- 
sons claiming through or under him from 
all right to redeem the mortgaged pro- 
perty ; and, secondly, ordering the defen- 
dant to put the plaintiff in possession of 
the property, Mr, Manuk contends that, 
in the events which have happened, he 
was not entitled to either of these orders 
until the IHth March, 1918. 

I will first consider the question whe- 
ther the plaintiffs, were in the events 
which happened, entitled to an order de- 
barring the defendants from the right to 
redeem the mortgaged property. Now it 
will be remembered that the receiver was 
appointed on an application by the defen- 
dants in which they stated that they were 
negotiating for a Joan in order to pay off 
the mortgage. money and that they were 
confident that they would be able to raise 
such a loan within two months from the 
date of that application. The Court ap- 
pointed a receiver and directed the recei- 
ver to pay the interest due on the mort- 
gage-money to the plaintiffs. In my 
opinion, so long as the order of the High 
Court stood, the defendants had the right 
not only to pay the interest on the mort- 
gage.money to the plaintiffs but also, to 
quote their own words, “to pay off the de- 
cree.” In other words, the appointment 
of a receiver and a direction upon him to 
pay the interest due to the plaintiffs ope 
rated in substance, though not in form, as 
an order staying further proceedings in 
the suit until the disposal of the appeal 
by the Privy Council. 

In the next place so long as the recei. 
ver was in possession of the mortgaged 
properties, it was clearly incompetent to 
the plaintiffs to ask for an order that the 
defendants do put the plaintiffs in posses 
sion of the property. The Code of Civil 
Procedure recognizes the right of the 
plaintiff who is out of possession to be put 
in possession of the mortgaged properties; 
in other words, he is in the same action 
entitled not only to a decree for foreclosure, 
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but also to a decree for possession* At one 
time it *Was doubted in England whether 
a Court of Equity could grant the mort- 
gagee leave to join an action for the re- 
covery of land with the action for fore- 
closure, See Sutcliffe v. Wood (4). It was 
in order to remove the difficulty raised by 
such cases as Sutcliffe v. Wood (4) that a 
proviso was added to Order 1 , Rule 2 of 
the Rules of the Supreme Court in De- 
cember 1885, That proviso now permits a 
plaintiff to join a claim for possession in 
an action for foreclosure or redemption. 
There is no doubt at all that an order for 
foreclosure absolute in a foreclosure 
action may now include an order for deli- 
very of possession by the defendant to the 
plaintiff. See Best v. Applegate (5). It is 
quite true that an order for delivery of 
possession may be given after the final 
decree. This was established in Keith v. 
Day (6), though the proposition was not 
accepted in Wills v. Luff (7). It may be 
assumed, however, that the plaintiffs were 
entitled to have an order as to delivery of 
possession not as part of the foreclosure 
decree, but after the decree ; but the fact 
that the plaintiffs may obtain such an 
order after the final decree does not take 
away their right to claim such an order 
as part of the foreclosure decree. That 
order they could not have obtained so long 
as the receiver was in possession of the 
mortgaged properties. The Calcutta 
High Court removed the bar on the 18th 
March, 1918, and in my opinion the 
plaintiffs became entitled to apply for the 
final decree on the 18th March, 1918. 

In my opinion the conclusion at which 
the learned Subordinate Judge has arrived 
is right and I would dismiss this appeal 
with costs. 

Adami> J. •—I agree. 

Appeal dismissed, 

(4) (1884) 53 L, J. Ch. 970=50 L. T. 705. 

15) (1888) 37 Ch, D. 42=57 L. J. Ch. 506. 

(6) (1888) 39 Ch. D. 452=58 L.J. Ch. 118. 

(7) (1888) 38 Ch. D. 197=57 L. J. Ch. 563. 
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CouTTS AND Das, JJ. 

Hiro Singh — Judgment-debtor-Peti- 
tioner 


V. 

Kazi Syed Ahmed Hussain and another — 
Opposite Party. 

Civ. Rev. No. 385 of 1921, decided on 
16th March, 1922, against the order of 
SubJ., Gaya, dated 


Civil Procedure Code (V of 1908)^8 151— 
Re-calling a perfected order passed by the pre- 
decessor under is without jurisdiction and 
invalid. 

If an order |of a Subjudge in execution is erro^ 
neous the proper course for the party aggrieved 
is to apply to the High Court under Section 115, 
Civil Procedure Code. It is well settled that the 
Court has inherent power to re-call an order 
which has not been perfected but no power what* 
ever to re-call one which has been perfected- 
Thereforea successor has no power to re-call the 
perfected order of his predecessor, [n re St. 
Nazaie, Co. (1879; 12 Ch. D. 88, Parsi-Dai Debt 
V. Jotindra Nath Bose, 10 C. L. J. 496. 

[P 205, C. 1.] 

Tribhuhan Nath Sahay — for Petitioner. 

A. K, Roy— for Opposite Party. 

DaS) J* • — This application is directed 
against the order of the learned Subordi- 
nate Judge of Gaya, dated the 2nd of 
August, 1921. The petitioner obtained a 
rent decree as against the opposite party 
and in execution of that decree put up the 
holding for sale and purchased it himself. 
The opposite party took various proceed- 
ings to contest the order of the execution 
Court. On the 7th of June, 1919, his ap- 
plication to have the sale set aside under 
Order 21, Rule 90, C. P. C. was rejected. 
On the 12th of June, 1919, the sale was 
confirmed. On the 23rd of June, 1920, a 
sale certificate was granted to the decree- 
holder-auction purchaser, and on the 24th 
of June, 1920, a writ of delivery of pos- 
session was issued to the petitioner. He 
went to take delivery of possession but 
was obstructed by the opposite party. 
Thereupon the petitioner came to the 
Court and complained against the obstruc- 
tion made by the opposite party. That 
matter was heard before Mr. Saiyid 
Hasan, where the opposite party relied 
upon an order of the Subordinate Judge, 
dated the 18th of September, 1919, 
which showed that there was a certifi- 
cate of full satisfaction of the decretal 
amount due to the decree-holder. Mr. 
Saiyid Hasan took the view that he could 
not direct the decree-holder to be put in 
possession of the property so long as the 
order, dated the 18th September, 1919, 
stood. In that view he declined to give 
any assistance to the decree-holder what- 
ever.Thereupon the decree-holder present- 
ed an application under Section 15 1 of the 
Code before Mr. Saiyid Hasan by which 
the decree holder asked the Court to re-call 
the order passed by it on the 14th of 
August, 1920. That matter was heard by 
Mr. Abinash Chandra Nag and that 
learned Subordinate Judge has now, by 
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his order, dated the 2nd of August, 1921, 
recalled the order passed by his predeces- 
sor on the 14th of August, 1920, It is the 
validity of the last mentioned order 
which is in controversy before us in this 
application. 

It was urged by the learned Vakil 
appearing on behalf of the petitioner that 
the C( urt had no jurisdiction to recall the 
order passed by Mr, Saiyid Hasan on the 
14th of August, 1920. It appears to me 
that this contention is right and must 
succeed. The learned Vakil on behalf of 
the opposite party contends that the order 
dated the 18th of September, 1919, was an 
ex parte order that was passed behind his 
back, that he is entitled to show that the 
certifeate of full satisfaction was a for- 
gery and that the Court was entirely 
deceived by the fraud practised on it by 
the petitioner. Now, in my opinion, the 
decree-holder had the opportunity to 
prove his case before Mr. Saiyid Hasan. 
It is quite true that Mr. Saiyid Hasan 
declined to consider that case. If the 
order of Mr. Saiyid Hasan was an errone- 
ous one, the remedy was to apply to this 
Court under Section 115 of the Civil 
Procedure Code. That course was not 
adopted by the decree- holder and he chose 
to ask the Court to vacate the order 
which had been passed by that Court and 
which he challenged as an invalid order. 
Now, in my opinion, it is well settled 
that the Court has inherent power to 
re-call an order which has not been per- 
fected but that the Court has no power 
whatevA to re-call an order which has 
been perfected. In other words, while 
the order is in minutes it is always open 
to a party to call attention of the Court 
to that order and ask the Court to recall 
it : but once the order has been signed by 
the Court there is no longer any power in 
a party to invite the Court to re-call that 
order. This was laid down by Sir 
George Jessel In Re St» Nazaire Company 
(1), which was followed by the Calcutta 
High Court in Peari Dai Debi v, Jotindra 
Nath Bose (2). The order passed by Mr. 
Saiyid Hasan was signed by him and the 
application which has given rise to these 
proceedings before us was presented to 
that Court after the order was in fact 
signed. In my opinion there was no 
power at all in Mr. Abinash Chandra 
Nag to recall the order of his predecessor. 
The application must succeed. The order 

(1) (1879) 12 Ch. D. 88=41 L. T. 110. 

(2) (1909) 10 C. L. J. 496=»4 I. C. 441. 


of the learned Subordinate Judge piust be 
set aside. The petitioner is entitled to 
his costs. Hearing fee two gold mohurs. 

CouttSi — I entirely agree. 

Application allowed. 
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Das and Adami, JJ. 

Saiyid Jowad Hussain — Defendant- Ap- 
pellant V. 

Gendan Singh and others — Plaintififs-Res- 
pondents. 

Appeal No. 139 of 1919, decided on 
22nd March, 1922 from original decree 
of Sub ]., Gaya. 

Limitation Act {[X of 7908), Art. 181 — Prch 
minary decree appealed against — Right it 
apply for final decree accrues from date of 
appellate decree. 

In a case where preliminary decree is passed in 
a mortgage suit and an appeal is preferred, the 
right to apply for final decree accrues from the 
date of the appellate decree, for “ when an appeal 
is preferred, it is the decree of the appellate 
Court which has become conclusive between the 
parties." 39 AIL 641, followed. A I. R. 1914 
P. C, 66, referred to [P. 207, C. 1] 

Sultan Ahmads 5. M, Tahir and Hasan 
Jan — for Appellant. 

Hasan Imam and A, B, Mukherji — for 
Respondents. 

Das, J- .* — The material facts are all 
stated with precision in the judgment of 
the Court below; and, as I agree with the 
conclusion at which the learned Subordi- 
nate Judge has arrived, it is unnecessary 
to recapitulate those facts. The learned 
counsel for the appellants contends that 
the right to apply accrued to the plain- 
tiffs on the 22nd August, 1915, the date 
fixed for payment of the mortgage-money 
by the preliminary decree passed by the 
Court of first instance, and that as the 
respondents did not apply for a final 
decree until the 22nd of February, 1919, 
the application presented on that date was 
barred under the provision of Art. 181, 
first schedule, of the Limitation Act. The 
learned counsel for the respondents, on 
the other hand, maintains that as there 
was an appeal to the High Court by his 
clients from the decree of the Court of 
first instance and that as that appeal was 
disposed of on the 2 1st May, 1917, the 
right to apply accrued to the respondents 
on the 21st May, 1917, and the applica- 
tion was not accordingly barred by limi- 
tation. To this, the learned counsel for 
the appellants replies that, as the decree 
of the High Court did nothing more than 
dismiss the appeal with costs, time begaa 
to run from the 22nd August, 1915. 

I confess that the question is not free 
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from difficulties. It is conceded that 
Article 181 of the Limitation Act applies ; 
and I think that it is a matter for regret 
that there are no provisions in the Limita- 
tion Act which would govern applications 
for a final decree analogous to those con- 
tained in the third column of Article 182 
of the Limitation Act. It is conceded that 
if the appellate Court at all varies the 
decree of the primary Court, time would 
begin to run from the date of the decree of 
the appellate Court, and not from the 
decree of the Court of first instance ; but 
it is contended that if the appellate Court 
dismisses the appeal without extending the 
time for payment fixed by the decree of the 
primary Court, time would begin to run 
from the date so fixed. It seems to me 
that, if the argument be a good one, it is 
possible for a mortgagor to defeat the 
mortgagee by carrying an appeal from one 
appellate Court to another, and ultimately 
suffering the appeal to be dismissed. But 
the mere fact that the argument may have 
that result is no ground for holding that it 
is a bad one ; but it is a ground for hoping 
that the Legislature may find it possible to 
deal with the subject by providing a period 
of limitation for applications for final de- 
crees inmortgage actions, and the time from 
which such period would begin to run on 
principles analogous to those contained in 
the third column of Article 182 of the 
Limitation Act. Though not strictly per- 
tinent to this subject, I may point out 
that, under Article 182 of the Limitation 
Act, the period of three years limited for 
an application for the execution of a decree 
or order begins to run from the date of the 
decree or order, unless there has been an 
appeal, in which case the time begins to 
run from the decree or order of the appel- 
late Court or the withdrawal of the appeal. 
But where there is an appeal, and the 
appeal is dismissed for want of prosecu- 
tion, since the order dismissing the appeal 
neither adopts nor confirms the decision 
appealed from nor is it an order passed on 
the withdrawal of the appeal, time begins 
to run from the date of the decree or 
order appealed against, as in the opinion 
of the Judicial Committee, the party ap- 
pealing must be regarded in the circum- 
stances as being in the same position as if 
he had not appealed at all See Ahdul 
Majid v. Jawahn Lai (1). This obviously 
puts the decree-holder at a great dis- 


advantage, where the appeal is by the 
judgment-debtor. If the matters are at 
all re-considered by the Legislature, and 
applications for final decrees in mortgage 
actions are put on the same footing as 
applications for executions of decrees, then 
the case where a mortgagor or a judgment- 
debtor carries an appeal to the appellate 
Court and then suffers the appeal to be dis- 
missed for want of prosecution ought not 
to be overlooked by the Legislature. 

The question which has been argued 
before us is not free from difficulties : but 
it is difficult to resist the argument em- 
ployed by Bannerjee, J. in the case of Go- 
jadhav Singh v. Kishan Jiwan Lai (2) upon 
which the learned Subordinate Judge re- 
lied. In giving effect to the argument's ad- 
vanced on behalf of the mortgagees, that 
learned Judge said as follows: — It seems 
to me that this rule” that is to say, the 5th 
rule of Order 34, the rule regulating appli- 
cations for final decrees in mortgage 
actions, “contemplates the passing of only 
one final decree in a suit for sale upon a 
mortgage. The essential condition to the 
making of a final decree is the existence 
of a preliminary decree which has become 
conclusive between the parties. When an 
appeal has been preferred, it is the decree 
of the appellate Court which has become 
conclusive between the parties.” The 
decision of the Judicial Committee in the 
case of Abdul Majid v. Jawahir Lai (1) 
was relied on by Mr. Justice Bannerjee. 
The facts of that case were these: by the 
preliminary decree passed by the Court of 
first instance l2th of August, 18’90 was 
fixed for payment of the mortgage-money. 
An appeal was taken from that decree to 
the High Court, and that appeal was 
dismissed on the 8th of April, 1893. 
The mortgagor obtained leave to appeal 
to the Judicial Committee, but did not 
prosecute his appeal, and on the 13th 
of May, 1901 the appeal was dismissed 
for want of prosecution. On the 
llth of June, 1 90^ the mortgagee 
applied to the Subordinate Judge for an 
order absolute to sell the mortgaged pro- 
perties. The Judicial Committee came to 
the conclusion that the application was 
barred under Section 179 of the Limita- 
tion Act of 1877 at the expiry of three 
years from the date of the decree of the 
High Court, and therefore before the pass- 
ing of the Code of Civil Procedure of 


<1) A. I. R. 1914 P. C. 66«36 All. 350 (P. C.). (2) (1917) 39 All. 641«42 I.C. 93 =15 A.L.J. 734. 
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1908, and that, as the right had once been 
barred, no provision of the Code of 1 90S 
could operate to revive it. With this 
portion of the judgment of the Judicial 
Committee, we are not concerned, except 
in so far as it held that, before the passing 
of the Code of 1908, an application for an 
order absolute to sell the mortgaged pro- 
perties was regarded as an application for 
execution of the preliminary decree ; for 
on no other hypothesis could Article 179 
of the Limitation Act of 1^77 be regarded 
as applicable to such an application. The 
Judicial Committee however held that the 
time for making such an application began 
to run from the 8th of April, 1893, the 
date of the decision of the High Court 
dismissing the appeal. Mr. Justice 
Banerji took the decision of the Judicial 
Committee in the case cited to establish 
that, when an appeal has been preferred, 
it is the decree of the appellate Court 
which is the final decree in the case. But 
it may be pointed out that on the hypo- 
thesis that Article 17^ of the old Limi- 
tation Act was applicable to such an 
application, under the express provision 
of Article 179, time would begin to run 
from “ the date of the final decree or 
order of the appellate Court” ; and it is 
doubtful whether we can apply a decision 
under Article 179 of the old Limitation 
Act to ca case under Article 181 of the new 
Limitation Act, except by analogy. All 
that Article 181 condescends to tell us that 
limitation begins to run from the date 
** when the right to apply accrues ” The 
question is, when does the right to apply 
accrue ? Under Article 179 of the old 
Limitation Act, it accrued on the date of 
the final decree or order of the appellate 
Court. This provision is not to be found 
in Article 181. But neither is there any- 
thing in Article 181 to contradict the view 
that the right to apply accrues on the date 
of the final decree or order of the appel- 
late Court, where there is an appeal from 
the decision of the Court of first instance. 
Now the essential character of an appli 
cation which follows a preliminary decree 
for sale remains the same, though the 
provisions as to mortgage suits have been 
removed from the Transfer of Property 
Act to the Civil Procedure Code, and the 
order passed on such an application is 
now called a decree for sale and not an 
order for sale. The change effected by 
the Code of 1908 was a change in proce- 
dure so as to shut out such contentions 
as used to be raised that such applications 


were not under the provisions of tjie Civil 
Procedure Code. Neither the C. P. C. 
of 1908 nor the Limitation Act of 1908 
has answered the questi m, when the 
right to make the application accrues. 
That being so, we are. 1 think, entitled, by 
analogy, to apply the provision of Article 
179, third column, in answering the ques- 
tion, when the right to apply accrues. As 
I hav^e said before the question is not free 
from difficulty ; but, on the whole, 1 think , 
with great respect, that the view of 
Banerjee, J. in the case I have cited is 
right. 

I must dismiss this appeal with costs. 

Adamii J. : — 1 agree. 
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Das, J. 

Parmanand Lai — Petitioner 

v. 

—Opposite Party. 

Criminal Revi«^ion No. 65 of 1922, 
decided on 22nd March, 1922. 

Police Act, S 29 — Order of transfer served 
on police (officer — Another order construable as 
cancelling the first ord^r made — Non compH^ 
ance with first order — Accused cannot be con- 
victed. 

Where a police officer was served with one 
order of transfer and then with another order 
which he could reasonably have construed as 
cancelling the previous order and he did not 
comply with the first order : 

Held, he could not be convicted of wilful 
breach or neglect of a lawful order made by a 
competent autlionty [P. 209, C. 1.] 

Rai Gurusaran Prasad — for Petitioner. 

Sultan Ahmei — for the Crown, 

Dast J : — Thi> application is directed 
against the order of the learned Sub- 
Divisional Officer of Ranchi, convicting 
the petitioner under Section 29, Police Act, 
and sentencing him to three months, 
rigorous imprisonment. The petitioner 
wasan Officiating Sub-Inspector of Police, 
his permanent po<t being that of a Head 
Constable. The Superintendent of Police 
heard a report that the son of the peti- 
tioner was a non co-operator and he sent 
for the petitioner and asked him “ to put 
his son right. ” The petitioner replied that 
he had no control over his son, where, 
upon the Superintendent of Police retort- 
ed that if he could not control his son, he 
would have to consider whether he would 
retain him as an Officiating Sub- Inspector, 
as in his view, “ a man who could 
not control his son could not obviously 
control his thanaf* This happened on 
the 15th November last, and on the 16th 
November the petitioner tendered hhi 
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resignation of the post which he held in 
the police force. On the evening of the 
same day an order signed by the Super- 
intendent of Police was communicated to 
him which ran as follows : — “ Officiating 
Sub-Inspector Parmanand Lal is reverted 
to his substantive rank of grade writer 
head constable with effect from the 16th 
November, 1921, a, m. He will proceed 
to the ThathaitangarPolice Station with- 
in 48 hours.** It is admitted that Tha- 
thaitangar Police Station is about 80 miles 
from Ranchi, and about 40 miles from the 
nearest railway station, and although 
under the Civil Service Regulations six 
days are ordinarily allowed to an officer 
for making preparation for a journey on 
transfer, the Superintendent of Police 
thought that 48 hours were all that the 
petitioner was entitled to for making his 
preparations for a difficult journey inclu- 
ding a journey of 40 miles from the near- 
est railway station. In my opinion the 
order was an unreasonable one, as it was 
difficult, if not impossible, for the peti- 
tioner to obey it. That, however, was the 
position on the evening of the 16th Nov- 
ember, but on the morning of the 18th 
November, another order was served on 
him to proceed to Thathaitangar within 
24 hours. If this was an order on which 
the petitioner could act then he had 24 
hours from the midday of the 18th Nov- 
ember, to obey it. He was however sus- 
pended on the 19th November, and the 
decision to prosecute him under the 
Police Act was taken that day. 

Now the question that arises for con- 
sideration is which order is it that the 
petitioner has disobeyed ? The case for 
the prosecution is that he should have 
obeyed the order of the 16th November, 
Exhibit 2, which was served on him on the 
evening of the same day, and that he 
should have left Ranchi for Thathaitan- 
gar sometime on the 18th November. 
The learned Sub-Divisional Officer agreed 
with the contention of the prosecution and 
convicted the petitioner of having dis- 
obeyed the order of the 16th November. 
As, in my opinion, the order of the 16th 
November was an unreasonable one. I 
must critically examine the record to see 
whether any justification can be found 
for the conduct of the petitioner in not 
complying with that order, and, in my 
view, that justification can be found in 
the order which was served on him on 
the 18th November and which asked him 
to proceed to Thathaitangar within 24 


hours. If the latter order in effect 
cancelled the first order which was 
served on him, then it cannot be 
argued that the petitioner was guilty of a 
wilful breach or neglect of a lawful order 
made by a competent authority in not 
leaving Ranchi for Thathaitangar some- 
time on the 18th November, for under 
the latter order he had 24 hours from the 
morning! of the 18th November, to obey 
it. The learned Magistrate took the view 
that the latter order was also dated the 
16th November, and that 24 hours was a 
mistake for 48 hours. It is true that that 
order Exhibit A was issued on the 16th 
November, but it passed through various 
departments and was ultimately served on 
the petitioner on the l8th November.' It 
bears the endorsement of the Reserve 
Inspector, dated the 18th November, and 
that the endorsement ran as follows: — 
“ Copy forwarded to W. H. C. Parma- 
nand Lal through Town Inspector for in- 
formation and compliance.** In my 
opinion, it is not an unreasonable view 
that the order served on the petitioner on 
the morning of the 18th November, in 
effect cancelled the order which was ser- 
ved on him on the evening of the 16th 
November, and the petitioner cannot be 
convicted of having disobeyed the order 
which was first served on him. 

But then it was argued that he did no 
leave Ranchi on the 19th November, and 
that he disobeyed the order served on him 
on the l«th November. But it was not 
the case of the prosecution that there was 
disobedience by the petitioner of the order 
served on him on the 18th November. If 
it were, it might be possible for the peti- 
tioner to show that he was in fact suspend- 
ed before he could carry out that order. 
He was in fact suspended on the 19th 
November, and the only question is whe- 
ther he was suspended in the forenoon or 
in the afternoon of the 19th November. 
If he was in fact suspended in the fore- 
noon of the 19th November, then the order 
of suspension prevented him from carry- 
ing out the order served on him on the 18tb 
November, while there was still time to 
carry it out. But it is unnecessary to deal 
with this point, as it is not the case of the 
prosecution that the petitioner disobeyed 
the order served on him on the I8th 
November, The case for the prosecution 
is that the petitioner disobeyed the order 
served on him on the evening of the 18th 
November. As, in my opinion, the 
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petitioner might reasonably have taken 
the view that the order served on him on 
the 18th November in effect cancelled the 
order of the I6rh November, I must set 
aside the conviction and the sentence 
passed on the petitioner. The petitioner 
will be released from his bail bond. 

Conviction set aside, 

A. I. R. 1922 Patna 209. 

Ross, J, 

Nand Kishore Nath Sahi Deo and others 
— Petitioners v. 

Emperor at the instance of Messrs, Garg 
Brothers Co, — Opposite- party. 

Cr. Mis. Application No* 1 1 of 1922, 
decided on 21 March, 192^ 

Criminal PtQC<'diirf Code {V of 1808'^, Ss. 107 
and 112 — Allegations, not specific — Accused 
cannot be called upon to show cause 

Where the allegations against the petitioners 
are too vague and do not give the necessary 
details which are required tj inform the petition- 
ers of the accusation that they have to meet, the 
Magistrate should not call upon the petitioners 
to show cause why they should not be bound 
down to keep peace, 6 All. 26 and 41 Mad. 246, 
referred to. [P. 210, C. 1.] 

Manuk and G, C, Pal — for Petitioners. 

Government Advocate — for Opposite Par- 
ty. 

RosSi J* • — By this application the 
petitioners seek that proceedings drawn 
up against them under Section 107 of the 
Criminal Procedure Code may be quash- 
ed or in the alternative that the case be 
transferred from the Magistrate who is 
trying it. 

There are five petitioners. The first is 
the son of the Maharajah of Chota Nag- 
pur and is Kborposhdar of Diwarkhand 
Pargana in the District of Kanchi, the 
second is a barrister who has obtained a 
prospecting lease from the first, the third 
is the Tahsildar and the fourth is a Bara- 
hil of the first petitioner, and the fifth is a 
lessee under him. The opposite party are 
Messrs. Garg Brothers & Co. who have 
taken a prospecting lease for coal from 
the Maharajah. The proceeding drawn up 
by the Magistrate recites that it appears 
from the report of the Sadar Inspector of 
Police that the second party, that is, the 
petitioners, are likely to commit a breach 
of the peace or do a wrongful act which 
may occasion breach of the peace inas- 
much as the first and second petitioners 
personally and through their servants, 
the other petitioners, and other men em- 
ployed by them, are using threats of 
violence to the men of the first party. It 
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further alleges that the petitioners 1 and 2 
are believed to have instigated* various 
offences^ This second allegation refers 
apparently to a series of cases set forth in 
the Police report, in all of which, except 
one which is still under trial, the peti- 
tioners have been acquitted or discharged. 
It is conceded by the learned Govern- 
ment Advocate who opposed this applica- 
tion that this affords no basis for a 
proceeding under Section 107 of the Cri- 
minal Procedure Code and the question 
is therefore restricted to the first ground. 

It is contended on behalf of the peti- 
tioners that this ground is too vague ; it 
does not give the necessary details which 
are required to inform the petitioners of 
the accusation that they have to meet and 
dues not satisfy the tests laid down in the 
matter of Jaiprakash Lai (1) and in 
Nagireddy Konda Reddy v. King- Emperor 
(2). It is also contended that it does not 
comply with the provisions of Section 112 
ot the Criminal Procedure Code and that 
the proceeding is therefore bad. The 
learned Government Advocate relies on 
the last paragraph of the Police report in 
which it is stated by the Police officer 
that on recent enquiries he had come to 
learn that the servants of the Garg 
Brothers and others assisting them in 
their prospecting operations, including 
witnesses Nos. 4, 5, 6, 9, 10, 11, 12, 13, 
14, 15, 17 and 18 have been threatened 
with violence on different occasions by 
the petitioners. It is argued that, if the 
petitioners have not received due notice 
of the acts of intimidation alleged against 
them in the proceeding, they can apply 
to the Magistrate for further particulars. 
But it appears that this very objection 
was taken in the written statement filed 
by the petitioners and that the Magistrate 
nevertheless did not amend the proceeding. 
Now it appears that there was an earlier 
proceeding drawn up on the 4th of August, 
1921, which was quashed by the High 
Court on the 30th of September last. It 
was pointed out by the learned Judge of 
this Court in dealing with that earlier 
proceeding that “ the responsibility of 
issuing notice under Section 112 is 
ol the Magistrate.’’ The proceeding 
drawn up in that case was discussed 
and it was found that it did not 
show that there was any information 
before the Magistrate entitling him to act 
under Section 107. Now the Magistrate 

(1) (1883) 6 All. 26^883 A. vOS: 208 (F. aV. 

(2) (1917) 41 Mad. 246«41 I C. 990. 
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bas been informed by the judgment of the 
High Court in that earlier case of the 
necessity of showtng that there was in- 
formation before him entitling hitn to act 
under Section 107. But the present pro- 
ceeding can hardly be said to be more 
definite than the last or to show any defi- 
nite ground for proceeding against the 
petitioners. The Police report, if it can 
be referred to in this co mection, is little 
better. It does not give any details nor 
does it allege any recent acts of intimida- 
tion. It is too indefinite to be met and the 
petitioners are necessarily prejudiced by 
being called upon to meet vague allega- 
tions of this kind. It is difficult to avoid 
the conclusion that when the Magistrate, 
after having hid his attention drawn by 
this Court to the necessity of setting out 
the specific allegitions to be met, has 
nothing more definite to say than what is 
contended in this proceeding, the proceed- 
ing in itself is without substance. The 
proceeding in this case does not satisfy 
me that there are any genuine tangible 
grounds for calling upon the petitioners to 
show cause why they should not be bound 
down to keep the peace and it must be set 
aside. There is one other matter to which 
I ought to refer in connection with the 
application for transfer although that 
question no longer falls to be decided. In 
paragraph 13 of the affi lavit it is alleged 
that the Magistrate at the suggestion of 
the pleader of the first parly got the 
chamber of Mr. B isu, Barrister-at-law, 
petitioner Ns:>. 2 and also the chamber of 
the counsel appearing for the accused 
searched to find out the petitioner J awahir. 
Now the Magistrate has dealt with the 
other allegations contained in this para- 
graph, but has s lid nothing about this 
alleged search. This may be due to an 
oversight, but if it is t > be construed as 
an acknowledgment of the truth of the 
allegation then T must say that the Magis- 
trate acted with grave impropriety and on 
this ground alone the cise would have had 
to be transferred from his file. 

Petition allowed. 
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Jwala Prasad, j. 
Raghunandan Pandey — Petitioner 

V. 

Kishin Mohan Sin^h and others — Oppo- 
site-party. 

Cr. Rev. No. 298 of 1920, decided on 
14th July, 1920. 

Criminal Procedure Code, S, 145 — Poseesuoti 


disputed — Decree of Civil Court and proceed- 
infis under S. 145 giving possession to one party 
— Magistrate's duty is to maintain such pos* 
session — Re medy of the other party is to apply 
under S 100, Civil P. C.-^Civil P. C , S, 100, 
Where in spite of the decree of a Civil Court 
declaring title and giving possession to the first 
party and also in spite of an order in app al of the 
High Court to that effect under Section 145, Cri- 
minal Procedure Code, the Magistrate, on the 
ground that second party was not a party to the 
previous proceedings and that the dispute was 
not the same, declared them to be entitled to claim 
possession and gave it : — 

Held, when, under Clause 3, proceedings under 
Clause 1 of Section 145 are published by afifixing 
at a conspicuous place or near the subject matter 
in dispute and thus sufficient nohee is g ven to 
persons interested in the subject-mattei in dispute 
to come forward and be made parties to the pro- 
ceedings, the proceedings are binding upon the 
whole world. As far as the Magistrate is c incern- 
ed, the question of possession is thus set at rest 
once for all and thereafter he should maintain the 
order by taking action under Sections 107 and 
144 as the case may be against persons interfer- 
ing with the possession of the party declared by 
the Magistrate to be in possession. The posses- 
sion was effectively delivered by the Civil Court 
to the 1st party and the only course open to per- 
sons, other than the )U igment-d^-btors. was to 
apply under Section lOhofthe Code and there- 
after to institute regular suit. The subjpcf -matter 
in dispute being the same in the new as well as in 
the previous proceedings that in itself is sufficient 
ground to set aside the order of the Magistrate. 

[P 211, C 2 ; P 212. C. 2.] 
G, C, Pul — for peiitiontT. 

Khurshed Hussan for Opposite- Party, 
Jwala Prasad, J, This application 

is directed ag-nnst an order of the Magis- 
trate, dated the 9ih June, 1920, declaring 
the possession of the 2nd party under 
Section 145 of the Code of Criminal Pro- 
cedure Raghunandan Pandey, Isi party, is 
the applicant before us. The 2nd party 
consists of Kishun Mohan Singh, Dharam 
Lai Singh and Sheo Tahal Rai. 
The subj ct-matter in dispute is plot 
No. 1705 of the Cadastral Survey. The 
litigation is a long standing o^^e and has 
become a nianer of ancient history which 
has been giv<m in det ail in the ja Igment 
of this Court, dated the 7th November, 
1918, in a previous proceeding under Sec- 
tion 145 of the Code, Raghunandan 
Pandey, 1st party, was also 1st party 
in that case. Sheo Thai of the 2nd party 
in this case was along with Rararekha Rai 
and others, 2nd party in that case. The 
1st party purchased on the 16th January, 
1917, at an auction sale held in execution 
of a decree against Ramrekha Rai and his 
sons, the property of the judgment deb- 
tor and obtained writ Exhibits A and A-1 
referred to in the judgment of this Court. 
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On the 23rd April, two members of the 
2nd party in that case Prayag and Ram 
Kishore instituted proceedings under 
Rules 100 and 101 of O. Jl of the Code 
of Civil Procedure disputing the right of 
the decree -holders to take possession of 
the properties on the ground that they 
were not parties to the Civil Court sale 
and the Dakhaldehani, Their objections 
were disallowed and the possession given 
by the Court was confirmed on the 16th 
August, 191*7. A few months after that, 
the possession of the 1st party auction- 
purchaser was interfered with on the spot. 
The Police rep )rted on the 17th January, 
that the 1st pu ty was in possession of 
the properties and that the judgment- 
debtors and others at their instigation 
were trying to di-turb his possession. A 
proceeding under S. 145 was accord- 
ingly instituted. Tne proceeding is dated 
the 23 1-1918, and is Ex. 3 in this 
case. It was proclaimed and served on 
the spot per report of the Sheriff of the 
Court, dated 30-MUs. Plot No. 1705 
is mentioned in the proceeding as being 
the subject-matter of dispute. 

The Magistrate was therefore under 
misapprehension in saying that it is not 
clear that the former case under Section 
145 “affected survey plot No. 1705” 
which is the subject matter of the pre- 
sent case. This in itself vitiates his 
order under S. 145. If he had looked to 
Ex. 3, the proceeding in the former 
case and the Sheriff’s report he wculdinot 
have made this remark and the fact that 
the present plot was also the subject- 
matter of the previous proceeding under 
S. 145 was a very material tact for 
the determination of the present proceed- 
ing before the Magistrate, The -delivery 
of possession by th i Civil Court to the 
1st p irty and the proceedings adopted by 
some of the persons at the instigation of 
the judgment debtors under Ss. 100 
and 101 of the Co ie of Civil Procedure, 
were fully dealt with m the judgment of 
this Court ia that case and it was held 
that the Isl party was in possession of 
the property, and the only remedy of 
persons affected bv it was to go 
Tahal Rai, one of the 2ad party in the 
present cas? concerned, for he was also a 
party in the previous proceeding. Clause 3 
of the Code of Criminal Procedure 
requires that a copy of the order of tbe 
Magistrate under Cl. (1) of the section, 
mamely, the proceeding under Section 145, 


shall be published by being al&xed to 
some conspicuous place at or near the sub 
ject-matter of dispute. This is a new 
clause and is intended to give notice tc 
the persons interested in the subject- 
matter of the dispute to come forward 
and be made parties to the proceeding. 
As far as the Magistrate is concerned, 
the question of possession is thus set at| 
rest once for all and thereafter he should 
maintain the order by taking action under 
Ss. 107 and 141- as the case may be 
against persons interfering with the 
possession of the party declared by the 
Magistrate lo be in possession. Therefore 
the proceeding in the previous case is 
binding upon the whole world. In the 
other case the order of the Magistrate 
declaring the 2nd party to be in posses- 
sion was set aside and it was held that 
the 1st party was in possession of the 
prop'^rty under the recent writ of dakhal- 
dehani of tbe Civil Court. In that view 
the Magistrate was directed to see that 
the possession of the 1st party was not 
interfered with in any way. This virtually 
was a declaration under S. 145 in 
favour of the party and the Magistrate 
should have acted upon the directions 
given by this Court and protected the 1st 
party from being interfered with in its 
possession. The Magistrate has disregarded 
the order of this Court and has embarked 
upon an investigation into the question of 
possession on the ground stated by him 
that Kishun Mohan Smgh of the 2nd 
party was not a p < rty in the previous S. 145 
case. As shown above, this p osition is un- 
tenable. Another reason for reopening the 
proceeding is stated by the Magistrate to 
be that he was not a party also in the Civil 
Court decree and the dakhal dehani t but, as 
shown in the previous judgment of this 
Court the possession was eff ctively 
delivered by the Civil Court to the 1st 
party, and the only coane open to persons 
other than the judgment debtors was to 
apply under S. lUO of the Code and 
thereafter to institute a regular suit. As a 
matter of fact two other persons, who 
subsequently became parties in the former 
proceedings under S. 145, Cr. P, C., 
made such applications, which after 
investigation by the Civil Court were 
dismissed. It was in the circumstances 
held that the order became final and con- 
clusive under S. 103 and that order 
was binding upon the Criminal Court 
under S. 145 so far as the question o£ 
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possession is concerned. 

Thus *the grounds upon which the 
Magistrate has re-opened the question of 
possession are untenable. 

Again, the Magistrate in his order has 
not specified as to whether the three per- 
sons, members of the 2nd party, were 
jointly or severally in possession of the 
property. If they were jointly liable, 
the former proceeding under S. 145 
operating against Sheo Tahal Rai, one of 
the members, is also conclusive against 
the other members also. If, on the other 
hand, they were separately in possession 
the Magistrate ought to have said so and 
to have specified as to which of them was 
in exclusive possession. The matter is 
concluded by the subsequent decree of the 
Civil Court (Ex. 4 dated 13-9-1919, filed 
before the Magistrate). 

Sheo Tahal Rai very rightly under the 
directions of this Court in the previous 
proceeding under S. 145 along with 
others lodged a Civil suit for a declaration 
of his title and recovery of possession of 
the property with respect to which an 
adverse order was passed against him. In 
that case a number of persons have been 
arrayed as plaintiffs and defendants. Sheo 
Tahal Rai knew full well who were the 
persons interested in the subject-matter 
and it is conspicuous that although in the 
present proceeding he claims to be in 
possession of the property along with two 
other persons and the order of the Magis- 
trate has been made jointly in favour of 
all of them, yet he did not make them 
parties in the civil suit. It clearly shows 
that Kishun Mohan Singh and Dharam 
Lai, two members of the 2nd party in the 
present proceeding, had no interest in the 
property. That case was decided against 
the plaintiff Sheo Tahal Rai and the right, 
title and possession of the 1st party was 
confirmed and the previous delivery of 
possession of the Civil Court was also 
upheld. The 2nd party Sheo Tahal Rai 
has no locus standi in the present procee- 
ding and for the matter of that, the other 
party Kishun Mohan Singh and Dharam 
Lai Singh. The Magistrate has dis- 
regarded the decree of the Civil Court 
which was Ex. 4 produced before 
him and which under S. 145 was 
conclusive as to the rights of the parties 
to possession of the property in suit. The 
fact that the plot was not mentioned in 
the original Civil Court writ of delivery 
of possession does not affect the question, 


for at that time the survey plots were not 
known. The property was identified in 
the former proceeding which clearly 
menUons plot No. 1705 as the subject- 
matter of the dispute. It has also been 
specified in the Civil Court decree, (Ex. 4 
dated 13-9-1919). 

The order of the Magistrate is therefore 
without jurisdiction and is set aside. 

It is strange that the Magistrate in this 
particular case is bent upon disregarding 
the repeated orders and decrees of the 
Civil Courts at the instance of one person 
or the other. If the man declared by the 
Civil Court to be rightful owner of the 
property and entitled to possession of the 
same, be driven to litigation in this way, 
perhaps there will be no end to it, ‘for 
everybody in the village one after the 
other will come forward to dispute his 
right. It was clearly held in the pre- 
vious proceeding by this Court and also 
by the Police in that proceeding that the 
judgment-debtors were instigating the 
persons not parties to the decree to set up 
claims adverse to the purchaser simply 
with a view to harass him. There must 
be finality somewhere and if the Magis- 
trate had realised his duty and done it 
properly in following the Civil Court pre- 
cept and maintained the possession of the 
property, so far as he was concerned, the 
matter would have come to an end. 

I therefore have no hesitation in setting 
aside the order of the Magistrate and 1 
enjoin the Magistrate will maintain the 
possession of the 1st party and prevent 
aggressions by others and will not take 
notice of the fact that they were not 
parties either to the Civil Court decree or 
to the previous 145 proceeding. If any. 
body is aggrieved by the possession given 
by the Civil Court let him go to the pro- 
per Tribunal for the adjudication of his 
rights and recovery of the property. The 
Magistrate has ample power under 
Ss. 107 and 145 to maintain the possession, 
of the 1st party. 

Ofdcf Sit aside* 
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Ross, J, 

Ram Nandan Singh and another — 
Petitioners 

V. 

The Opposite-Party. 

Cr. Rev. No. 94 of 1922, decided on* 
22nd March, 1922. 
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Cr. P. Code^ S. 342^Exapcination not taken 
•^Trial is vitiated. 

A trial is vitiated if the accused were not exa- 
mined as -required by Section 342, Cr. P. C. 

G, C. Paul— ‘for Petitioners. 

No one — for Opposite Party. 

Ros8^ J«** — This trial is vitiated by the 
fact that the accused were not examined 
as required by S. 342, Cr. P- C. As 
the petitioners have been in jail for seve- 
ral days and the offence was a petty 
assault I do not think it necessary to 
order a re-trial. 

The conviction and the sentences are 
set aside and the petitioners will be 
released from bail. 

Conviction set aside. 
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Ross, J. 

Mannoo Lai Choudhury and others — De- 
fts.-Appellants v. 

Lalji Chauhe and o/Am— Plffs.-Respdts. 

Appeal from Appellate Decree No. 735 
of 1920, decided on 22nd March, 1922. 

C, P. Code, S. 11 — Rent suit for a 
particular period — Decree will bar subsequent 
suit for rents of those years — It is not a bar 
as to rates of rent for subsequent years though 
it may raise presumption of same rate — B. 
T, Act, S. 5/. 

So far as the rents of the years which were in 
contest in the previous suit were concerned, the 
decision no doubt is an absolute bar under the 
doctrine of res judicata to any suit for the rents 
of those years. But so far as the rents or rates of 
rent of subsequent years are concerned, that 
judgment cannot be held to be an absolute bar, 
so as to prevent the parties from raising the ques- 
tion in a subsequent suit. The prior decision may 
be taken to determine the rent claimed in that suit 
and to give rise under S. 51 of the Bengal 
Tenancy Act to the presumption that the rents for 
subsequent years remained the same. 3 P. L. J. 
372 dist. 6 C. W. N. 589. followed. 

[P. 214, C, 1.] 

Samhhu Savan — for Appellants. 

Lahshmi Narayan Singh — for Respond- 
ents. 

Judgment • — The plaintiff is the te- 
nant ot l bighas 11 hat has 18 dhurs of land 
which he alleges he held at an annual 
Hunda rental of 15 mds. of grain. In the 
recent revisional survey his rent was 
recorded as 30 mds., and he has brought 
this suit for a declaration that his rent 
is 15 mds. a year. The defence was that 
the rate of rent was 30 mds., that in the 
Cadastral Survey it had been recorded 
erroneously as 15 maunds and that subse- 
.quently the plaintiff agreed to pay at the 
iiigher rate. It was further pleaded that 


in suit 2483 of 1918 rent was decreed for 
the years 13^2 to 1325 at the rate of 30 
mds. per annum. The Munsif decreed 
the plaintiff’s suit and the learned Sub- 
ordinate Judge dismissed the appeal. 

The main question raised in second 
appeal is whether the rate of rent is not 
res judicata by reason of the decision 
in the suit of 1918. It is further argued 
that even if the matter is not ves 
judicata^ the decision in that suit raises a 
presumption as to the rate of rent and it 
would be for the plaintiff to show a sub- 
sequent agreement reducing the rent. In 
Kishnn Day at Rai v, Mt, Kulpati Kuev (1) 
Mr. Justice Atkinson laid down that 

“a judgment in a rent suit did not in point of 
law amount to an estoppel and did not accord 
with the principles of res judicata unless the 
rent was payable at a rate stipulated by con- 
tract." 

Mr. Justice Mullick observed 

"The question whether a decision as to the rate 
of rent operates as res judicata depends on the 
frame of the issue.” 

Id Hurry Bchavi Bhagat v. Pargun 
Ahir (2) it was held that the question 
depended upon whether the previous 
decision was that the plaintiff should 
recover from the defendant the sum 
admitted by him to be due, or that the 
sum so admitted to be due was the proper 
amount of rent payable for the period in 
question. In Hara Chandra Bairagi v. 
Bepin Behari Dasi (3) the rule was thus 
stated by Mr. Justice Mukherji : 

"Whether the decision in the previous suit 
operates as res judicata, must be determined 
with reference to the question whether the issue 
in the previous suit related to the amount of rent 
payable for a particular period or to the rent pay- 
able for the full term of the lease. In the former 
contingency, the decision is not res judicata, in 
the latter event it is." 

In the present case the pleadings in the 
previous suit have not been produced, 
and from the judgment there is nothing 
to show that it was not simply a 
suit for rent for the years 1322 to 
1325. The issue was: “What is the 
Hunda payable by the defendant to the 
plaintiffs for the rent claimed land ” ? 
This issue is equivocal and may be either 
general or particular. It is true that the 
judgment is not based on any special 
considerations, particularly relating to the 


(1) (1918) 3 Pat L. J. 372*45 I.C. 316*1918 

P H. C. C. 238. 

(2) (1890) 19 Cal. 656. 

(3) (1910) 13 C. L. J. 38* 6 I. C. 860. 
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years then in suit; but, on the other hand, 
there is nothing to show that the Munsif 
was deciding anything more than the 
claim to the rent for the years for which 
rent was claimed. This judgment does 
not satisfy any of the tests laid down in 
the decisions cited above. The true rule 
applicable in this case is that stated in 
Mahavani Beni Pershad Koeri v, Raj 
Kumar Chowhey (4), 

** We think that so far as the rents of the years 
which were in contest in that suit were concerned, 
the decision no doubt is an absolute bar under 
the doctrine of res judicata to any suit for the 
rents of those years. But so far as the rents or 
rates of rent of subsequent years are concerned, 
we do not think that the judgment can be held to 
be an absolute bar, so as to prevent the parties 
from raising the question in a subsequent suit. 
In our opinion, the prior decision may be taken 
to determine the rent claimed in that suit, and to 
give rise under S. 51 of the Bengal Tenancy Act 
to the presumption that the rents for subsequent 
years remained the same.” 

All that this judgment does is to raise a 
presumption as to the rate of rent for the 
following years and that in the absence 
of evidence of a subsequent agreement it 
remained the same. The effect to be given 
to this presumption depends on the whole 
evidence. The defendant’s case was that 
there had been a panchayat at which the 
plaintiffs agreed to pay 30 rnds. It has 
been found that this was not proved. It 
has further been found to be proved that 
the plaintiff had paid 15 mds. previously 
and also that the defendants failed to 
prove payment at 30 mds. subsequently. 
The case is therefore concluded by the 
findings of fact. 

The appeal must be dismissed with 
costs. 

Appeal dismissed. 


(4) (1902) 6C. VV. N. 589. 
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Ross, J. 

Bandh Rai and Others — Petitioners 
v. 

T. B. Norman — Opposite Party. 

Cr. Rev. No. 102 of 1922, decided on 
23rd March, 1922. 

Cr. P. Code, S. 147 — Magistrate* s finding 
Oft existenoe of right based upon written state- 
meni^High Court will not interfere in order 
hased upon such finding. 

Where the contention on behalf of the peti- 
tioners is that the order in favour of the opposite 
party in respect of a right to fish in water lying 
over the occupancy holdings of the petitioners is 


without jurisdiction inasmuch as an order cao 
only be made under S. 147 if it appears to 
the Magistrate that the right to use of land or 
water exists, but the Magistrate himself made a 
finding of fact to that effect himself, relying on 
the written statement. 

Held, that the order cannot be interfered with. 
Where there is an allegation that the right is the 
sole right of the Pipra concern, who have been 
exercising and enjoying it ever since the grant 
of the rnokarari right to them by the Bettiah 
Raj : — 

Held', although this is not an explicit pleading 
of an acquisition of the right by adverse posses- 
sion it is sufficient to let in the evidence on which 
that finding has been arrived at. fP. 215, C. 1 J 

Samhhu Saran for Petitioners. 

P. Kennedy and B. K. for Op- 

posite Party. 

Ro 88) J« : — This is an application 
against the order of the Sub-Divisional 
Magistrate of Motihari made in favour of 
the opposite party under S. 147 of 
the Criminal Procedure Code in respect 
of a right to fish in water lying over the 
occupancy holdings of the petitioners in 
village Bathnah. 

The contention on behalf of the petU 
tioners is that the order is without juris- 
diction inasmuch as an order can only be 
made under S. 147, if it appears to 
the Magistrate that the right to the use of 
land or water exists, and that in the pre- 
sent case the Magistrate has taken an 
erroneous view of the law on the subject. 
He has held that the opposite party is in 
possession of this right, although he had 
no such right in law and consequently no 
order can be made under S. 147. 
Reference is made to the decision of 
Mullick, J., in the case of Messrs. Henry 
Hill and Co. v. Sheoraj Rai{l).Now the law 
on the subject is certainly mis-stated in 
the judgment of the Magistrate. But this 
in itself does not entitle this Court to 
interfere if there was jurisdiction torrake 
the order. In para. 5 of the judgment 
there is a finding that from 1310 onwards^ 
the right to fish in the tank as well as in 
the Chaur of Bethnah village has been, 
annually leased to a thikadar by the oppo* 
site party and up to the current year the 
possession of the disputed use of 
water for fishing purposes in the 
village has been shown to be in 
favour of the landlord. This amounts to sl 
finding that the opposite party has acquired 
the right to fish over these lands by pres- 
cription. It is urged that on the written) 


(1) Letters Patent No. 7 of 192L 



1922 BISHUN PRAGASH N^AYAH P. ACHAIB 

statement of the opposite party no such 
finding was open to the Magistrate. It is 
true that throughout the written state- 
ment there is the same misapprehension 
of the law as in the Magistrate’s own 
judgment ; but in the last there is an 
allegation - that the right is the sole right 
of the Pipra concern, who have been 
exercising and enjoying it ever since 
the grant of the mokarari right to them 
by the Bettiah Rij, although this is not 
a pleading of an acquisition of the right 
by adverse possession, it is sufficient to let 
in evidence on which that finding has 
been arrived at. The application is 
dismissed. 

Application dismissed. 

A I.R. 1922 Patna 215. 

Dawson Miller, C. J. and Adami, J. 

Bishun Pragask Narayan Singh — Appel- 
lant V. 

Achaib Dusadh and others — Respondents. 

Detters Patent Appeal No. 24 of 1921, 
decided on 27th March, 1922, from a deci- 
sion of Ross, j. 

Bengal Tenancy Act, S. 52(a) — Applies to 
oases xvhere land is proved to be in excess of 
the area for which rent was previously paid. 

The tenant’s liability to pay addiiioual rent is 
not limited to cases where the area is in excess of 
that comprised in the Settlement at its inception 
but merely to cases where the land is proved by 
measurement to be in excess of the area for 
which rent has been previously paid by him. 

[P. 215, C, 2: P. 216, C. 1.] 

The Zemindar must show that the lands were 
in excess of those for whicli rents were being paid 
and that to do this it is for him to show what 
those lands are and what were the terms of the 
original settlement and what was the process of 
the measurement, if any, adopted. If there has 
been an intermediate settlement, the landlord 
need not go back to the inception of the tenancy 
and prove what area was then settled. 

[P. 216, C. 2 ] 

Sultan Ahmed and Hurnar ay an Prasad — 
for Appellant. 

Syed Mahomed Tahir — for Respondents. 

Dawson Miller* C J* .‘—This is an 
appe tl under the Letters Patent from the 
decision of a single Judge of the Court 
overruling the decisiou of the special 
Judge who had affirmed that of the 
Assistant Settlement Officer. 

The appellant took proceedings under 
S. 105 of the Bengal Tenancy Act as 
landlord against a large number of tenants 
claiming in some cases enhancement of 
rent under S. 30 of the Act and in other 
oases additional rent under S. 52 (a). 

The present appeal is concerned only 
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with the claims uuder the latter section 
in respect of land held by the tehants in 
excess of the area for which rent had been 
previously paid by them. In certain 
cases it was found that the tenants bad 
been in occupation of their holdings since 
before the survey and settlement opera- 
tions of 1898 and paying rent therefor 
to the landlord, and that the settlenaent 
and Record-of- Rights finrally published in 
March, 1917 showed that although the rent 
remained the same, the area of their 
holdings was in excess of that for which 
they had been paying rent according to the 
previous settlement. The Assistant 
Settlement Officer befoie whom the case 
came held that in the cases mentioned the 
landlord was entitled to an additional fair 
rent for the excess area after making an 
allowance of 5 per cent, for probable 
difference in area extraction. An appeal 
by the tenants to the special Judge was 
dismissed. On second appeal to this Court 
the case came before Mr. Justice Ross 
who took the view that in all such cases, 
in order to prove that the lands in respect 
of which an additional rent is claimed, are 
in excess of the area for which rent wis 
previously paid, the landlord must show 
that the area included in the tenancy at 
its inception was less than that subse- 
quently shown by measurement to be in 
occupation of the tenant. It followed 
from this, in his view, that although the 
tenant’s holdings were proved by scientific 
measui'ement at the previous survey and 
settlement operations, made some twenty 
years earlier, to have been less than that 
for which they were still paying the same 
rent as shown by the subsequent survey, 
the landlord could not recover any 
additional rent in respect of the excess 
area. For this finding he relied upon the 
decisions in the following cases : Gouri 
Pattrav.H.R- Rnly (1), Rajendra Lai 
Goswami v. Chunder Bhusan Goswami (2) 
and Rajkumar Pratab Sahay v. Ram Lai 
Singh (3). 

With great respect to the learned Judge 
I am unable to concur in the view taken 
by him. On referring to S. 52 (e) of 
the Bengal Tenancy Act it does not appear 
that the tenant’s liability to pay additional 
rent is limited to cases where the area is 
in excess of that comprised in the settle- 
ment at its inception, but merely to cases 
where the land is proved by measure ment 

(iT^{l892^^ 57a. 

(2) U90216C.W.N. 318. 

(3) (1907) 3 C.L.J. 338. 
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to be in excess of the area for which rent 
fias been* previously paid by him. The 
section prc vides as follows : — 

**52 (1) Every tenant shall — 

(a) be liable tc pay additional rent for all land 
proved by measurement to be in excess of the 
area for which rent has been previously paid by 
him unless it is proved that the excess is due to the 
addition to the tenure or holding of land which 
having previously belonged to the tenure or hold- 
ing was lost by diluvion or otherwise without any 
reduction of the rent being made.” 

The exception in the latter part of this 
section does not apply to the present case. 
By Cl. (b) of the section the tenant is 
entitled to a reduction of rent in similar 
circumstances where the measurement 
shows a deficiency in the area of his 
tenure or holding as compared with the 
area for which rent has been previously 
paid by him. And in the case of some of 
the tenants the Assistant Settlement 
Officer allowed such reductions but we 
are not concerned with them in the pre- 
sent appeal. 

Where no previous measurement has 
been made upon a scientific basis from 
which the actual area of the land held by 
the tenant can be accurately determined 
and compared with the area proved to be 
held at the date of the claim, no doubt the 
landlord is confronted with a more serious 
problem in proving an excess of area, and 
generally speaking he could only discharge 
the burden of proof in the case supposed 
by shewing that the area of the tenure or 
holding at the inception was less than that 
subsequently shewn by proper measure, 
ment to be in occupation of the tenant. 
Consequently it was held in Gouri Pattra 
V. Reily (1) that the mere fact that a 
measurement made tinder Chapter X of 
the Bengal Tenancy Act, 1885, shewed the 
tenants to be in occupation of lands in 
excess of the areas shewn in the zemindari 
papers and rent receipts did not neces- 
sarily prove that the landlord was 
entitled to an additional rent. It is im- 
portant to bear in mind that in that case 
it was found that at no previous time had 
there been a measurement of the lands in 
suit, and that the actual areas let out were 
originally ascertained by guess work with- 
out any accurate survey, and it was the 
areas so arrived at that were entered in 
the landlord's papers. The Courtthought it 
would be impossible in these circumstan- 


ces to find that the areas were accurately 
stated in the landlords^ pipf^rs. They 
added that it was for the Zemindar to 
shew that the lands were in excess of 
those for which rents were being paid and 
that to do this it w ts tor him to shew 
what those lands were and w.bat were 
the terms of the original settlement and 
whit was the process of measin ement, if 
any, aiiooted. This has been reli-d on for 
the proposition that in all cases, even if 
there has been an intermediate settlement 
the landlord must go back to the inception 
of the tenancy and prove whit area was 
then settled. I do not think the decision 
can be held to support this view. In deal- 
ing with the object of Chapter X of the 
Bengal Tenan^'y Act ihejudgnen states 
that it is to enable the laudl >rds and 
tenants to know th-^ir relative position 
towards one a lother and not to disturb 
previously existing relations unless it can 
be shewn that they have terminated, and 
adds: 

“The Zemindar in this case is bound to shew 
how the areas in the last settlement with the 
ryots were ascertained and that the ryots are now 
in possession of excess lands and consequently 
liable to pay additional rent theref >r “ 

The settlement and Record of- Rights 
defines the relanonship b‘-iween landlord 
and tenant in various respects including the 
area of the holdings for which rent is paid 
and is presumed to represent what is the 
relationship between them until the con- 
trary is proved. The settlement in l898 
was made in the presence of bjth parties 
and accepted wiihout ooje*ction as repre- 
senting the area for which rent is paid. 
The effect of such a settlement would be 
to throw the onus upm the party ques- 
tioning it, and in this case the tenant has 
to shew that it did not accurately repre- 
sent the true state of affiiirs. lathe 
present c ise therefore it must be presum- 
ed thit the settlement of 189'< was correct 
and the initial onus cast upori the land- 
lord is discharged. The subsequent 
settlement shews an area arrived at by 
the same process of measurement to be 
in excess of that tor which rent has been 
previously paid. 

The later decisions which have been 
referred to are based upon the decision in 
Gouri Pattra* s case (i)and do not carry the 
matter any further in so far iS the general 
principle is concerned. In none of them 
was there an intermediate settlement by 
which the area could be definitely ascer* 
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tained. Rajendra Lai Goswami v. Chandra 
Bhusan Goswami (2) was complicated by 
the fact that the excess claimed by the 
landlord was alleged by the tenant to be 
due to the addition of land previously 
belonging to the tenure but lost by 
diluvion which is not the case here. In 
Rajkumar Pratab Sahay v. Ram Lai Singh 
(3) there was no intermediate settlement 
and therefore the original settlement 
had to be proved before it could be 
shown that the lands were in excess of 
those for which rent was previously paid. 
In the later case of Durga Priya 
Chowdhuri v. Hazra Gain (4) it was 
definitely held that it is not in all cases 
necessary for the landlord to prove the 
area* of the holding at the time of the 
inception of the tenancy. It is sufficient 
for the landlord to establish that since 
the inception of the tenancy rent has been 
assessed on the basis of a certain area 
and that the tenant is in possession of 
lands not included in that area and on 
which no rent was assessed. 

In the present case the previous survey 
and settlement khatiyan were produced 
and proved and from these it appears on 
comparison with the recent survey, in 
which the method of measurement was 
the same, that the tenants are holding 
lands in excess of those for A^hich they 
were paying the same rent since 1898. 
The only point which appears to have 
been urged by the tenants on appeal to 
the Special Judge was that the survey 
measurements must have been inaccurate 
in argument which did not commend 
itself to the Special Judge. In this 
respect I concur with his view. On the 
facts proved I think the appellant has 
satisfied the burden of proof required by 
S. 52 of the Act and is entitled to 
the additional rents such as may be 
just and equitable upon the excess areas 
found by the Asst. Settl. Officer. The 
appeal is allowed. The decree of Ross, J., 
is set aside and that of the Asst. Settl. 
Officer restored. The appellant is entitled 
to his costs here and before Ross, J. 

Adamii J* The appellant in appli- 
cations under S, 105 read with S. 52 
(1) (a) of the Bengal Tenancy Act 
claimed additional rent in respect of 
lands in the holdings of the respondents, 
his tenants, in village Hiramani which, 
according to his allegation, were shown 
by the measurement entered, the Record- 


(4) A.I.R. 1921 Cal, 345. 


of Rights to be in excess of the area for 
which rent had been previously ‘paid by 
them. He asserted in the application 
that at their inception of the tenancies 
the area of the holdings had been deter- 
mined by the measurement with a pole 
of ten cubits. 

The Asst, Settl. Officer decided 
that the appellant had failed to prove 
either actual encroachment or that there 
was a practice of settlement of land by 
measurement in the estate and, if there 
was such a practice, how the measure 
adopted for the purpose compared with 
the present survey measure. He found 
however that the respondents had held 
the tenancies from the time of the 
previous settlement, the Record-of-Rights 
of which was finally published in 1898, 
and that there had been no alteration of 
rent since that year, and held that 
the appellant-landlord was entitled to 
additional rent for any excess area found 
on comparison of the survey area of 1898 
with the area shown in the Record-of- 
Rights published in 1917. Therefore, 
after making an allowance of 5 per cent, 
for probable difference in the area extrac- 
tion of the same field by different persons 
at different times he assessed a fair rent in 
respect of the excess area so found and 
granted the application to that extent. 

The Special Judge, on appeal by the 
present respondents, upheld the decision 
of the Asst, Settl Officer, finding that at 
each survey the area was determined by a 
scientific process and that the comparison 
gave sufficient evidence of an excess. 

On second appeal the learned Judge of 
this Court has disagreed with the lower 
Courts and has held, basing his decision 
on Gouri Patira v. H, R. Reilly (i), 
Rajendra Lai Goswami v. Chunder Bhusan 
Goswami (2) and Rajkumar Pratab Sahay 
V. Ram Lai Singh (3), that, in order to 
show that the lands in respect of which 
an additional rent is claimed are lands 
held in excess of those for which rent was 
paid, the landlord must prove an excess 
over the quantity of land included in the 
tenancy at its inception, and that the 
criterion is the area of the holding at the 
inception of the tenancy and not any 
intermediate measurement. The learned 
Judge refused to accept the argument 
that the present case should be 
differentiated from the cases on which 
he relies because in the present case there 
were two survey measurements in both of 
which the same scientific standard was 
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employed, as he finds that there is no 
authority to support the view and no 
justification in principle to support the 
argument. 

Now Section 52 (1) (a) is perfectly clear 
in its terms, it provides that every tenant 
“Shall be liable to pay additional rent for all 
land proved by measurement to be in excess of 
the area for which rent has been previoasly 
paid by him,” and sub-Section (2) runs; “In 
determining the area for which rent has been 
previously paid, the Court shall, if so requir- 
ed by any party to the suit, have regard to — 

“(<r) the origin and conditions of the tenancy, 
for instance whether the rent was a consolidated 
rent for the entire tenure or holding, 

“(6) the length of the measure used or in local 
use at the time of the origin of the tenancy as 
compared with that used or in local uss at the 
time of the institution of the suit.” 

In the case of Gouri Paitra v. H. R* 
Reilly (1) the landlord sought to prove the 
area for which rent had been previously 
paid by the tenants by entries of area in 
his iJemindari papers and in rent receipts. 
There was no evidence in that case that 
there had been any measurement of the 
lands according to any actual standard 
and it was found that the areas shown in 
the zemi ndari papers were arrived at by 
guess work. The Court rightly held that 
the areas shown in the papers could not 
be accepted. The judgment shows that 
it was assumed that the tenants had 
required the Assistant Settlement Officer 
to have regard to the points mentioned in 
sub-Section (2). In absence of other evi- 
dence of measurement the Court decided 
that it was for the landlord to show what 
were the terms of the original settlement 
and whether it was by any, and if so, by 
what process of measurement. 

In the case of Rajendra Lai Goswami v. 
Chunder Bhusan Goswami {2j. the landlord 
sought to base the comparison on the 
area shown in the revenue survey papers 
of 1854, The learned Judges appear to 
have considered that sub Section (2) of 
Section 52 was mandatory, whether the 
tenants required the Court to have regard 
to the origin of the tenancy or not, and 
held that the landlord must show that the 
alleged excess is really an excess over the 
area of the tenure as originally created. 
They state : — 

** We think the language of sub-Section (2), 
Clause ( 0 ), by referring to the origin and condi* 


tions of the tenancy as some of the circumstances 
which the Court is required to have regard to, 
shows that the expression “the area for which rent 
has been previously paid” must be understood 
to mean the ” area with reference to which 
the rent previously paid had been assessed or 
adjusted.” 

The decision in Rajkumar Pratah Sahay 
v. Ram Lai Singh (3) followed that in 
Gouri Paitra v. H, R. Reilly (1), as did the 
decision in Ratan Lai Biswas v. Jadu 
Halsuna (5), but in both of these cases the 
landlord sought to base the comparison 
on entries in zemindari papers and receipts; 
no scientific previous measurement was 
shown. 

The above cases are authorities for the 
principle that where there is no good evi- 
dence of scientific measurement^ assess- 
ment or adjustment since the inception of 
the tenancy, the landlord will have to 
prove what was the area at the origin of 
the tenancy, or that the lands originally 
settled were defined by boundaries which 
have been encroached upon, or that rent 
was settled at a certain rent per higha. 

In Rajendra Lai Goswami v. Chunder 
Bhusan Goswami (2) and in Akbar Ali 
Mian v. Mi, Hiva Bihi (6), it has 
been held that the words the area for 
which rent has been previously paid*’ in 
Section 52 mean “the area with reference 
to which the rent previously paid has been 
assessed or adjusted*' and in the case of 
Duvga Priya Choudhuri v. Hazra Gain 
(4), where the District Judge has held 
that it was necessary for the plaintiff to 
prove the area of the holding at the time 
of the inception of the tenancy. Sir Asu- 
tosh Mukherji, Acting C. J., held that the 
view taken by the District Judge was 
erroneous and that it was sufficient for 
the landlord to prove that since the 
creation of the tenancy rent had been 
assessed, that when rent was last assessed 
the assessment was on the basis of a 
certain area and that the defendants were 
in possession of land on which no rent 
was assessed at the time. 

Now in the present case there is nothing 
to show when the tenancies were created, 
or how rent was assessed, whether the rent 
was a consolidated rent or was assessed at 
a certain rate per higha, or whether there 
was any measurement of the holdings at 


(5) (1905) 10 C. W. N 46. 

(6) (1912) 16 C. L. J. 182*15 I.C, 332. 
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the inception. We have the evidence, 
however, of the Record of- Rights publi- 
shed in i <S9H that a certain rent was then 
being paid for a holding of a certain ajea. 
During the preparation of the Record- 
of-Rights the holding was measured 
scientifically and the area shown in the 
record was the result of the measurement ; 
the settlement proceedings were carried 
on publicly and the parties may be pre- 
sumed to have been present and to have 
had every opportunity of objecting. The 
rent payable by the tenants was ascer- 
ained and recorded, and it must be pre- 
sumed that the tenants accepted that rent 
is the rent payable for the area as record- 
led. ^ They did not come forward and 
prove that the area recorded was less 
than the area of the holding at its incep* 
tion. The entry shows that the rent 
entered there was either the rent for the 
are*! which the tenants had been paying 
previous to 189^, or w is the rent assess- 
ed or adjusted after dispute during the 
settlement proceedings between the 
parties as to the amount payable. In my 
opinion the area shown in the record of 
1898 was the area with r^ f rence to which 
the rent previously paid by the respon- 
dents was assessed or adjusted- The 
respondents continued to pay the same 
rent for nearly twenty years and at the 
end of that time in the settlement of 1917 
it was found after sci'^mtific measurement 
by the same standard that the area of the 
holding for which that rent was being 
paid had increased. I am of opinion that 
according to the clear wording of S. 52 
(I) (“) the landlord was entitled to 
additional rent for the land in the hold- 
ings which was not covered by the area 
entered in the Record-of- Rights of 1898. 

I would therefore allow the appeal 
with costs and set aside the decree now 
appealed against. 

Appeal allowed. 
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Ross. J. 

Raja Kalanand Stngh and others — Peti- 
tioners 

V. 

Hirde Messer and others — Opposite 
Party. 

Crim. Rev. No. 601 of 1921, decided on 
24th March, 1922. 

Cr, p. Code, S. 107 Ferry — Dispute 
mboui possession — Jurisdiction — Magistrate 
having no furisdiction over place of ferry 
cannot past an order in respect thereof. 


By the award of arbitrators it was agreed that 
the parties share equally the tolls of die ferries 
situated m two places. The Magistrate in proceed* 
ing under S. 107 held that the proceeds 
belonged to the second party only, who were 
originally entitled to them, on the ground that only 
some of the landlords of the second party were 
pany to arbitration proceedings— 

Held, the main objection to this order is that, 
so far as there is any dispute between the parties, 
it relates to the right of the second party to take 
passengers to and from Raotara and so far as the 
Magistrate’s order has the effect of declaring that 
the second party have this right, it is without juris- 
diction, Raotara IB admittedly in Madhipura sub- 
division, and the proper tribunal for the decision 
of any question as to the taking of passengers by 
ferry from and to Raotara, is the Court of the 
Sub“I)ivl. Magistrate of Madhipura. 

[P. 220, C. 1.3 

P. C. Manuk and 5. N, Palit — for Peti- 
tioners. 

K. N, Choudhury and N. C, Roy^iox 
Opposite Party. 

Ro88, j. • — This is an application by 
the first party, who may be^ briefly des- 
cribed as Rajas of Flaneili, against an 
order passed by the Sub Divl. Magis- 
trate of Bhagalpur under S. 145 of 
the Criminal Procedure Code declaring 
the rights of the parties in a ferry known 
as Karhil Ferry which plies on the river 
Ghagri between Nagarpara, on the 
south and Nagarpara, Raotara and Murat 
on the north. The second party are the 
proprietors of Nagarpara. There is no 
dispute that the ferry belongs to the 
second party and that originally it plied 
between Nagarpara on the south and 
Nagarpara on the north. In 1324 the river 
changed its course and was no longer in 
Nagarpara alone. In October, 1918 a new 
ferry ghat was opened in plot No, 60 in Na- 
garpara and plot 507 in Raotara. A dispute 
arose and proceedings were taken under 
S. 107. The matter was referred to 
arbitration and the award of the arbitra- 
tors was embodied in a registered 
document on 23-4-1920, whereby it 
was agreed that no matter where the 
landing stage was located the petitioners 
would be ent-tled to one-half of the tolls. 
The learned Magistrate holds that that 
agreement was accepted by the 8 annas, 
landlords of Nagarpara and they are bound 
thereby, but that the opposite party Nos. 
17, 21 and 22, owners of the other 8 annas 
did not accept it and are not bound. He 
therefore ordered that the said contesting 
second party should be entitled to 
realize their entire share of the ferry 
dues. The main objection to this order 
is that, so far as there is any dispute be- 
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tween the parties, it relates to the right 
of the seJcond party to take passengers to 
and from Raotara, and so far as the Magis- 
trate’s order has the effect of declaring 
that the second party have this right, it 
is without jurisdiction. Raotara is admit- 
tedly in Madhipura sub-division, and the 
proper tribunal for the decision of any 
question as to the taking of passengers by 
ferry from and to Raotara is the Court of 
the Sub- divisional Magistrate of Madhi- 
pura. This part of the order is clearly 
without jurisdiction and the order of the 
Magistrate will be modified as follows : — 
It is declared that the second party are 
in possession of Karhil Ferry and are 
entitled to take passengers Irom Nagar- 
paraonthe north to Nagarpara on the 
south. So far as the order declares the 
rights of the second party to take 
passengers to and from Raotara it is 
without jurisdiction and is set aside, 
without prejudice to the rights of the 
parties which may be declared by a 
competent Court. Order modified. 
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JwALA Prasad, J. 

Firm Sanehiram Baijnath and others — 
Defts.- Appellants v. 

Surajmal Marway i — Plaintiff-Respon- 
dent 

Appeal No. 982 of 1920 and Civil 
Revision No. 79 of 1921, decided on 9th 
February, 1922, from Appellate Decree of 
Sub.-J., Ranchi, dated 22nd November, 
1920, 

Contract Act (/X of 1872), S. 30— Wagering 
"contract — Common intention not to accept or 
deliver goods is essential — Speculation is not 
wager. 

Where the plaintiff expects that the goods 
would be delivered to him and he enters into the 
contract with that expectation, and also in the hope 
of making some profit upon the difference in price. 

Held: the defendants might or might not have 
intended to deliver the goods, but that would not 
make the contract a contract of wager. In 
order to bring a contract under S. 30 of the 
Contract Act it is necessary to show that both 
parties intended that no delivery or acceptance 
shall take place and agreed that the mere differ- 
ence between the price at the time of the bargain 
and the price at some later time shall be paid; 
but if only one of the parties intends that no 
delivery shall take place the contract is not vitia- 
ted. Speculation does not necessarily involve a 
contract by wav of wager and to constitute such 
a contract a common intention to wager is essen- 
tial. A.I.R. 1917 P. C. 101 followed 29 Cal. 461 
referred to. [P. 221, C. 2; P. 222. C. 1.] 

H. Nandkeolyar and G. C. Pal — for 
Appellants. 

B. N. Mitter — for Respondent. 


Judgment • — The defendants have filed 
this second appeal No. 982 of 1920 as 
well as an application in revision No. 79 
of 1921 against the decree passed against 
them on 22-11-1920, by the Subordinate 
Judge of Ranchi, reversing that of the 
Munsif, dated 23-1-1920. 

The plaintiff sued the defendants for 
recovery of Rs. 462-8-0 besides interest, 
Rs. 512-6-0 on account of a breach of 
contract caused by the defendants. The 
suit was of the nature cognizable by a 
Court of Small Causes and as such the 
second appeal to this Court is barred by 
S. 102 of the Code of Civil Proce- 
dure. The second appeal is therefore 
incompetent and must be dismissed. 

This Court entertain the civil revision 
No, 79 of 1921 only under S. 150 of 
the Code of Civil Procedure, that is, upon 
the grounds mentioned in that section 
affecting the jurisdiction of the Court 
below or showing that the Court acted in 
the exercise of its jurisdiction illegally 
or with material irregularity. Mr. 
Nandkeolyar, appearing on behalf of the 
defendants, says that the contract alleged 
by the plaintiff, upon which his action is 
founded, is “ by way of wager,” and that 
such a suit is not entertainable by reason 
of Section 30 of the Indian Contract Act 
(IX of 1872). That section runs as 
follows : — 

“Agreements by way of wager are void and no 
suit shall be brought for recovering anything 
alleged to be won on any wager, or entrusted to any 
person to abide the result of any game or other 
uncertain event on which any wager is made.” 

The present case as laid in plaint 
was the defendants entered into a 
contract with the plaintiff on the 14th 
of October, 1918 to supply to the latter at 
Ranchi 100 maunds of fine Sargunja (oil 
seeds) on the 16th of January 1919 at the 
rate of Rs. 4-14-0 per maund and the 
plaintiff agreed to purchase the same at 
the said rate ; that the defendants “ did 
not deliver” to the plaintiff the oil seeds 
in accordance with the aforesaid contract, 
and just after the expiry of the due date, 
the 16th of January, 1919, the plaintiff 
served a notice upon the defendants on 
the 19th of January and subsequently 
another notice on the 13th of February 
to deliver to him the goods in question, 
failing which to pay the difference in 
value. But the defendants did not reply 
to the said notices* Consequently the 
plaintiff suffered loss which he estimated at 
the difference in the contract price and the 
price prevailing on the due date. The suit 
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was instituted on 25 — 2 — 1919# The 
defendants denied the contract and also 
pleaded that the contract was illegal and 
the plaintiflf was not entitled to recover 
the diflPerence in price by reason of S. 30 
of the Contract Act. 

The principal issue raised at the trial 
was whether the contract was illegal and 
void on account of the same being a 
wagering contract only. The Munsif 
answered this in the affirmative. The 
learned Subordinate Judge differed from 
the Munsif and held that the contract 
was a valid one and was not wagerous as 
was pleaded by the defendants. Both the 
Courts below, in arriving at this diver- 
gent view, referred to the evidence and 
circumstances of the case. The Munsif 
drew an inference from the consideration 
of the various circumstances set forth in 
his judgment, that there was no contract 
of sale but only an agreement of bargain 
upon the fluctuating price of the oil seeds. 
The learned Subordinate Judge has also 
referred to certain circumstances and the 
evidence in the case in support of his 
view. He says : 

** In the present case it is in evidence that Sur- 
guja seeds which are locally produced, are often 
sold and purchased in the local market. The ap- 
pellant pressed for actual delivery of 100 mds., 
failing which he demanded the difference between 
the contract price and the market rate. He had 
dealings iu Surguja and cannot be held to have 
intended to pocket the profit without actual trans- 
fer of the goods.^* 

Here the contract was with respect 
of 100 mds., of oil seeds at the rate 
of Rs. 4-14-0 a md., that is, the cont- 
ract was with respect to a sum below 
Rs. 500. Both the plaintiff and the 
defendants have firms at Ranchi and deal 
in grain. The plaintiff in his evidence 
stated that he carries on trade to the value 
of Rs. 10,000. Considering this circum- 
stance the learned Subordinate Judge 
held that the contract entered into between 
the parties was not beyond the means of 
the parties, and it cannot be said to be too 
extravagant to be “capable of compliance*’ 
or the parties never intended to sell and 
deliver the goods but to profit by the 
difference of price on account of the ris^ 
and fall of the market. Thus he distin- 
guished the present case from that cover- 
ed by the decision of their Lordships of 
the Privy Council in Kong Yee Lone and 


Co. V. Lowjee Nanfee (1). In that case 
their Lordships lound that the capital of 
the firm was a trifle more than a lakh of 
rupees and the cost of the goods covered 
by the contract would be that amount 
multiplied five hundred fold. Their 
Lordships observed: “ It is possible for 
traders to contemplate transactions so far 
beyond their basis of trade, but it is very 
unlikely. In point of fact they never 
contemplated nor were they called on to 
complete any one of the ostensible trans- 
actions. The rational inference is that 
neither party ever intended completion.” 
From these data their Lordships of the 
Privy Council say : 

*Tt is unreasonable to draw any other conclu- 
sion than that the description which the larger 
promissory note gives of the consideration for it is 
the correct one. It is for “difference on rise” 
not as now contended, for the price of rise re- 
sold by the plaintiffs to the defendants .” 

In the present case the means of the par. 
ties are, as observed above, not so trifle, 
and the contract entered into by them was 
not exorbitant and extravagant. The 
intention of the parties was that the goods 
would be delivered as the plaintiff ex- 
pected it, inasmuch as just after the 
expiry of the due date he persistently 
demanded the defendants to deliver the 
goods to dim. Similarly the case of Firm 
of Lai Chand Gela Ram v. Nathu Ram (2) 
was decided upon the facts and circum- 
stances of that case. His Lordship, Shadi 
Lai, J„ observes : 

"The mode of entering into these transactions 
as set out in the judgment of the lower Court, 
the fact of their value being far beyond the means 
of the parties, the absence of any attempt to com- 
plete any of the transactions and other circumst- 
ances, warrant the inference that the agreement 
in question was not a commercial transaction, but 
a wager, pure and simple. The plaintiff, no 
doubt, as observed above, expected that the goods 
would be delivered to him and he entered into the 
contract with that expectation, and not only in the 
hope of making some profit upon the difference 
in price. The defendants might or might not have 
intended to deliver the goods, but that would not 
make the contract as a contract of wager. In order 
to bring a contract under Section 30 of the Con- 
tract Act it is necessary to show that both parties 
intended that no delivery or acceptance shall take 
place and agreed that the mere difference 


(1) (1902) 29 Cal. 461 = 28 I. A. 239-= 

8 Sar, 101 (P.C.). 

(2) (1916) 74 P.L.R, 1916=36 I. C. 48a 
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between the price at the time of the bargain and 
the price" at some* later time shall be paid ; but if 
only one oi the pa’^ties intends that no delivery 
shall take place the contract is not vifiated.” 

In the present case at best the defendants 
only might not have intended to deliver 
the goods ; but the plaintiff, on the other 
hand, did enter into the contract with the 
intention of enforcing the delivery of the 
goods. This has been made clear by the 
latest pronouncement of their Lordships 
of the Privy Council in the case of Bhig- 
wandas Parasram v. Bur joy ji Ruttonji 
Bomanji (3;, where their Lordships held 
that speculation does not necessarily 
involve a contract by way of wager, and 
to constitute such a contract a common 
intention to wager is essential. Even if 
one party to a contract were a speculator 
who never intended to give delivery, and 
that fact was known to the other party, 
yet in the absence of any bargain or 
understanding, express or implied, that 
the goods were not to be delivered, that 
would not convert a contract, otherwise 
innocent, into a wager ; nor would the 
mere fact, that as to the greater part of 
the goods there was no delivery but 
an adjustment of claims, vitiate the 
transaction. 

My attention has been drawn to a num. 
her of authorities in both ways, but each 
case was decided upon its own case. The 
Court below was, therefore, entitled to 
draw a legal inference from the facts set 
forth by it that the contract in the pre- 
sent case was a valid and legal contract 
and was not affected in any way by 
S. 30 of the Indian Contract Act. 
There was no want of jurisdiction in the 
Court below nor has the decision been 
arrived at in any irregular or illegal 
manner. It is a question only of the diffe- 
rence of opinion between the ourt below. 
Therefore the defendants are n )t entitled 
to invoke the revisional jurisdiction of this 
Court to set aside the decree passed 
against them. 

The Court below has. however, failed 
to exercise the jurisdiction vested in it in 
not deciding Issues Nos. 4 and 5 raised in 
the trial Court. Those issues are : — 

“Are the defendants, Sukhdeo and Hand Lai, 
minors and can the suit proceed against them in 
this form.” 

(Issue No. 4). 

**To what relief, if any, is the plaintiff entitled.” 

(Issue No. 5). 

The contract is said to have been enter- 
ed into between the plaintiff and defend- 

(31 A.I.R. 1917 P. C. 101 = 42 Bom. 373^ 
43 I. A. 29 (P.C.)i 


ant No. 1. Neither in the plaint nor in 
the evidence is there any reference to 
the other defendants having entered into 
any contract with the plaintiff. The 
Court below has not given any reason 
for making his decree against the defen- 
dants other than defendant Nq. 1. Two 
of the defendants are minors, and no 
reason h is been given by the Court below 
as to how these defendants are bound by 
the contract set forth by the plaintiff. 
The decree p issed igainst the defendants 
other than defendant No. 1 is illegal and 
without jurisdiction. The trial Court 
held that the contract w ls illegal and the 
plaintiff wis not entitled to enforce it 
agiinst any of the defendants. Conse- 
quently it was not necessary for that 
Court to come to a definite finding upm 
Issues Nos. 4 and 5. The leirned Sub- 
ordinate Judge while holding that the 
contract was proved, ought to h ive gone 
further and held to what relief was the 
plaintiff entitled an 1 agiinst which of 
the defendants. This he failed to do and 
therefore the decree p isse i by him is liable 
to be set aside in revision as against 
defendants Nos. 2 to 5, 

The decree of the Court below is 
confirmed as against defendant No. 1 
and is set aside as against the remain- 
ing defendants. In the circumstances 
of the case each party will bear his own 
costs. Appeal partly allowed. 
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COUTTS AND Ross, JJ. 

Musammat Makhdtman — Defendant- 
Appellant V. 

^aiyed 4Itaf Hussain and Plain- 

tiffs Respondents. 

Second \ppeal No. 300 of 192 decided 
on 27th March, T^22. 

Evidence Act, S 9 Deed not produced-^ 
Proof of transaction by other evidence is not 
barred. 

Where it was contended that the plaintiff, 
not having produced B linukasha deed, was 
not entitled to adduce evidence of the transac- 
tion and therefore failed to establish his title:— 

Held, all that Section 91 provides is that when 
the terms of a contract or of a grant or any other 
disposition of property, have been reduced to 
the form of a document, no evidence shall be 
given in proof of the terms of such a contract, 
grantor disposition of property except the docu- 
ment itself. This, however, refers only to the 
method of proof of the terms of contract, grant 
or disposition of property : it does not exclude 
other proof of the transaction itself and this hew- 
ing so. the Courts are entitled to consider the 
other evidence adduced in proof of Bainukmsha 
transaction! [P. 223! C. 2.} 
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S. M . MullickdXi^ Siva N drain Bose — for 
Appellant. 

Kaihspati — for Respondents. 

CouttSi J«:-~This appeal is against a 
decision of the Additional Subordinate 
Judge of Gaya, dismissing an appeal 
against the decision of the Munsif in a 
suit which was brought by one Saiyid 
Altaf Hussain and others for a declaration 
of their permanent mokarrari interest inlO 
dams and odd share of village Aurapokhar. 

I'he case of the plaiiiLiff is that 8 annas 
milkiat of the village originally belonged 
to the ancestors of Sayid Abdul Rahim 
and Sayid Fazl Tauhid. These persons 
granted mokarran of their 8 annas milkiat 
to Mussammat Hayatan, the widow of 
Shah Mehdi Ali, by a patta dated 
4 — 2 — 1805. Out of this 8 annas 
mokavvari 4 annas went to Shah l^ahat 
Huss .m, Mehdi’s brother’s son and 4 an- 
nas remained with Mussammat Hayatan. 
Saiyed Muhammad Nasir, one of the sons 
of Rabat, got by inheiitance \9 dams and 
odd oat ot the 4 anuas mokarrari w^hich 
had gone to Rabat and in respect of this 
he executed a Bainukasha m favour of his 
wife Mussammat Kubra in 18^5. In the 
following year Mussammat Kubra execu- 
ted a kabala conveying this 19 dams and 
odd to the plaintiff No. 1. The plaintiff 
No. 1 in 1915 executed a darmokarrari 
deed in favour of his sons plaintiffs Nos. 
2 and 3. During the survey, however, 
the defendant No. 13 and the defendant 
No. 6 fraudulently arranged that the 
defendant No. 1 should get the name of 
the plaintiff No. 1 recorded only in res- 
pect of 1 dam 19 kowris and odd out of the 
19 dams as mokarraridar, 

d'he defendant’s main plea was that 
neither Rabat Hussain nnr his sons, in- 
cluding Nazir, nor Mussammat Kubra had 
any interest in the mokarrari. He alleged 
that the suit was barred by limitation as 
the plaintiff had not been in possession 
within 12 years, that out of the 8 annas 
mokarrari defendant No. 1 got ] annas 
from her mother- in law Hayatan as a 
present* and the other 4 annas was divid- 
ed amongst the heirs of Hayatan Her 
husband gave her 18 dams and odd out of 
bis own inherited share in lieu of her 
dower. Later on she became possessed 
of 4 annas 18 dams milkiat by virtue of a 
kabala, dated 22 — 6 — 1898, and thus 
her milkiat and mokarrari right became 
equal in extent and she was accordingly 
recorded correctly in the khatian. 

The suit was decreed in the Court of 


first instance, and this decree has been 
upheld oil appeal by the Additional Sub- 
ordinate Judge. The defendant No. 1 
has appealed to this Court. 

The first point urged in appeal is that 
as the Bainukasha deed has not been 
produced, the plaintiff is not entitled to 
adduce evidence of this transaction, and 
this being so the plaintiff has failed to 
establish his title. This argument is based 
on a misapprehension of the scope of 
S. 91 of the Evidence Act. A.11 that 
S. 91 provides is that when the terms' 
of a contract or of a grant or of any 
other disposition of property have been 
reduced to the form of a document, no 
evidence shall be given in proof of the 
terms of such contract, grant or disposi- 
tion of property, except the document 
itself. This, however, refers only to the 
method of proof of the terms of contract, 
grant or disposition of property ; it does 
not exclude other proof of the transaction 
itselfj and this being so, the Courts, 
below were entitled to consider the other 
evidence which was adduced in proof of 
the Bainukasha transaction. 

The next point urged is that c'^rtain do- 
cuments whmh have been relied on by the 
learned Subordinate Judge are not admis- 
sible in evidence. These are Exs. 9, 

7 and 3. From Ex. 9 it appears that 
one Saiyed Medhi Hussain brought a suit 
for specific performance of contract of 
sale against Mussammat Kubra and the 
plaintiff No. 1. In that suit it was urged 
that Mussammat Kubra had entered into 
a contract to sell her mokarrari share to 
Mehdi Hussain, and in that suit neither 
the title of Mussammat Kubra r the 
title of Rabat Hussain was denied, 
although the defendant No. 13, the 
husband of defendant No 1, gave evi- 
dence against the plaintiff. It is clear 
that the husband of the defendant No. 1 
has for long been trying to dispossess the 
plaintiff No. 1 from the disputed share. 
That document then is clearly evidence 
for what it is worth. The next document is 
Ex. 7. This mentions that Nazir gave an 
ijara of 14 dams and odd share along with 
other properties to the defendant No. 13, 
and what the learned Subordinate Judge 
says in regard to this is that this share 
although it is stated to be evident- 

ly refers to the mokarrari interest as it is 
nobody’s case that Nazir had any share 
in milkiat of village of Rampokhar. 
The inference may perhaps be a wrong one, 
but it is certainly a legitimate one to draw 
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and herp again the document is clearly 
evidence for what it is worth. Similarly 
Exhibit 3 also shows that defendant No. 1 3 
had knowledge of the plaintiff No. Ts 
purchase and this again is evidence. The 
Courts below were therefore entitled to 
consider all these documents, and their 
findings are findings of fact with which 
we cannot interfere in second appeal. 

The last point urged is that the decree 
which has been granted to the plaintiff 
contains a declaration that the defendant 
No. I is the proprietor, and it is contended 
that this is not a declaration to which the 
plaintiff is entitled. This is admitted by 
the learned Vakil for the respondents and 
this declaration should clearly be omitted 
from the decree. 

In the result, then, I would dismiss 
this appeal except for the slight modifica- 
tion to which I have referred, namely, 
that that part of the decree, which decla- 
res that the defendant No. 1 is the pro- 
prietor, should be expunged. The appel- 
lant will bear the costs. 

Das, J- I agree. 

Decne modified. 

A. I. R. 1922 Patna 224(1). 

Ross, J. 

Janki Singh — (1st party) Petitioner 

V. 

Bidapat Singh and others — (2nd Party) 
Opposite Party, 

Criminal Revision No. 96 of 1922, 
decided on 21st March, 1922. 

Criminal Procedure Code, S, 299 — Jury — 
Opinion of — Construction^ 

Where it was contended that the jury acted 
without jurisdiction in recommending that Bhu- 
saul should be allowed to remain on land which 
they found to be a public road : — 

Held, In allowing the Bhusaul to remain they 
must be understood as having found that it did 
QOt constitute any obstruction. []^. 224, C. 2.] 

Shiveshwar Dayal and Satyadeva Sahay 
— for Petitioner. 

Samhu Satan — for Opposite Party. 

Ross, J. The only point of substance 
taken in this application is that the jury 
acted without jurisdiction in recommend- 
ing that the Bhusaul should be allowed to 
remain on land which they found to be a 
public road. Reference was made to 
Queen-Empress v. Kedar Nath (1), where it 
was held that any obstruction on the pub- 
lie road is a nuisance, Reading the ver- 
dict of the jury it seems to me that they 

(1) (1901) 23 All. 159. 


made a distinction between the Bhusaul 
and other articles such as tiles, palm tree 
leaves, etc. These latter they evidently 
regarded as a nuisance and ordered that 
they should be removed. In allowing 
the Bhusaul to remain they must be 
understood as having found that it did 
not constitute any obstruction. 

In my opinion, there is no ground for 
interference with this order. 

The application is dismissed. 

Application dismissed. 


A. I. R. 1922 Patna 224 (2). 

Adami and Ross, JJ. 

Chulai Mahto and others — Petitioners 
(3rd Party) 

V. 

Bahu Surendra Nath Chatterji — (1st 
Party) and other Party (2nd 
Party.) 

Cr. Rev. No. 3S8 of 1921, decided on 
3rd November, 1921. 

Criminal Procedure Code, Ss, 148 and 145 — 
Commissioner — Pleader Commissioner — Direc- 
tion to survey and report respecting land in 
dispute under ^ 145 — Action of Commissioner 
is not ' local inquiry ‘ but a mere ministerial 
act. 

The direction was merely ‘‘to survey the dis- 
puted lands and report within 15 days.” All 
that the person had to do was to ascert^n from 
the parties what lands were in dispute and then 
to survey the lands pointed out and to draw up a 
map and report what he had done. 'J his was a 
ministerial act. Whether the duty of survey was 
entrusted to a pleader commissioned or to an 
amin makes no difiference ; stress cannot be laid 
on the fact that the person selected to do the work 
bore the title of pleader commissioner It cannot 
be held that the survey of the lands, after enquiry 
from all the parties as to what land was in dispute, 
amounted to a “local enquiry" within the meaning 
of Section 148, Criminal Procedure Code. It was 
a mere ministerial act. 

S. N. Sahay — for Petitioners. 

C. C. Dass for (G. C. Paw/)— for Op- 
posite Party, 

Adami, J* : —The petitioners were the 
third party to proceedings drawn up by 
the Deputy Magistrate, Bhagalpur, under 
Section 145, Criminal Procedure' Code : 
they apply to have the order passed 
in favour of the first party to those 
proceedings set aside. It appears that 
after the proceedings under Section 145 
shewing the boundaries of the lands in 
dispute, had been served on all the parties, 
the first party in their written statement 
declared that the disputed 378 highas of 
land with the boundaries as shown in th^i 
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proceedings could not be identified, nor 
wis there any trace of such lands to be 
found in village Dildarpur. On the I8th 
February, 1921, the Deputy Magistrate 
passed the following order: — 

“ First party states that the lands are 
not at all, identifiable ; the other parties 
assert that they are identifiable. The first 
party offers to pay the costs of a survey 
passed and pleader commissioner for 
identifying the lands as per proceedings 
drawn up and report to this Court. I think 
this is reasonable and I direct the first 
party to deposit Rs. lUO and then I shall 
appoint a Commissioner.*’ 

A Commissioner was appointed and 
went to the lands in dispute and submitted 
a map and report on the 10th of April. 
Copies of the report were furnished to the 
parties and the pleader commissioner was 
examined and cross examined as a 
witness, and after his cross examination 
on the 14th of May the Vakil for the first 
party contended that as the report showed 
that the land, bounded as shown in the 
proceedings, was not identifiable, the 
proceedings should be cancelled. The 
other parties apparently resisted the con- 
tention. The Deputy Magistrate passed 
the following order : — 

“ Heard, the parties on the contention of the 
learned Vakil of the 1st party that the pleader 
commissioner having reported that the lands are 
not fully identifiable according to the boundaries 
given in the proceedings, the same, the pro- 
ceedings should be cancelled. 1 hold that the 
pleader commissioner's report and evidence are 
only evidence and not final judgment, and that it 
is liable to be challenged by the parties who are 
entitled to produce further evidence in Court I 
therefore decided to go into evidence in the case,” 

On subsequent dates the witnesses 
produced by three parties respectively 
were examined, and the Deputy Magis- 
trate then delivered judgment declaring 
the first party to be in possession of the 
disputed lands. 

The chief contention raised by Mr. S. 
N. Sahay on behalf of the petitioners is 
that the Deputy Magi.^trate dealing with a 
case under Section 145, Criminal Pro- 
cedure Code, has no jurisdiction to direct 
a pleader commissioner to hold a local 
enquiry and cannot receive in evidence a 
report drawn up by the Commissioner 
after completing the inquiry. He argues 
that Chapter XI I of the Code of Criminal 
Procedure furnishes a complete mode of 
procedure for the prevention of breach of 
the peace arising out of disputes as to 
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immoveable property, and that the only 
provision in that chapter allowing any 
delegation is that contained in Section 
148, which runs : — 

** Whenever a local inquiry is necessary 
for the purposes of this chapter, any Dis- 
trict Magistrate or Sub* divisional Magis- 
trate may depute any Magistrate subor- 
dinate to him to make the inquiry and 
may furnish him with such written 
instructions consistent with the law for 
the time being in force as may seem 
necessary for his guidance, and may 
declare by whom the wh )le or any part of 
the necessary expenses of the inquiry shall 
be paid. The report of the person so de- 
puted may be read as evidence in the case.” 

So that the Magistrate who has drawn 
up proceedings is precluded from depu- 
ting any one, other than a Magis- 
trate, to hold any local inquiry whatever. 
He argues that, if there is in the opinion 
of a party, the necessity to have the lands 
demarcated or surveyed and an inquiry 
made locally, that pirty should privately 
engage its own man to make the survey 
and inquiry and then put him into the wit- 
ness-box and examine him like any other 
witness produced by one of the parties. 

Now, if the question were whether a 
Magistrate who has drawn up proceedings 
under Section 145, Cr. P. Code, is 
empowered to delegate any of his judicial 
functions to any person other than a 
Magistrate, or if such person were 
directed to report who was in possession 
of certain lands there could, I think, be 
no doubt that the answer would be in the 
negative. Here, however, the direction 
was merely “ to survey the disputed 
lands and report within 15 days.*' All 
that the person had to do was to ascertain 
from the parties what lands were in 
dispute and then to survey the lands 
pointed out and to draw up a map and 
report what he had done. This was a 
ministerial act : whether the duty of survey 
was entrusted to a pleader commissioner 
or to an amin makes no difference; stress 
cannot be laid on the fact that the person 
selected to do the work bore the title of 
pleader commissioner. 

I cannot hold that the survey of the 
lands after enquiry from all the parties, 
as to what land was in dispute, amounted 
to a “local enquiry” within the meaning 
of S. J48, Cr. P. Code. It was a mere 
ministerial act. 

It is to be noted that S. 148, Criminal 
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Procedure Code, gives the special 
privilege to a report made by a Magistrate 
under its provisions, that such report 
may be taken into evidence without call- 
ing the Magistrate to prove it. In the 
present case no such privilege is claimed 
and the pleader commissioner was called 
as a witness and examined and cross- 
examined. 

If Mr. Sahay’s contention were 
correct a Magistrate who had drawn 
up proceedings under S. 145, Cr. P. 
Code would in almost every case be 
unable to get a map prepared of the dis* 
puted lands, or there are few, if any, 
Magistrates who are competent to carry 
out a survey and prepare a map. Direction 
to draw up a map of the disputed land 
in proceedings under Section 145 have 
been frequent in the past, and there is no 
decision to be found showing that the 
power to issue such directions has been 
disputed except the case of Ackamhit Das 
V. S^tada Prasad (1), where it was held 
that the Court has power to depute a 
kanungo to demarcate disputed lands in 
proceedings under S. 145. 

In the present case the pleader commis- 
sioner was examined and cross-examined 
by the present petitioners without objec- 
tion by them as to his delegation, and I 
hold that the Court was fully empowered 
to refer to his evidence and to the map 
he prepared. His report should not have 
been admitted in evidence except for the 
purpose of proving that he surveyed lands 
pointed out to him by the parties as being 
in dispute and showing which those lands 
were, but a perusal of the judgment 
shows that the Court did not rely on this 
report. The case was decided on the 
evidence as to possession given by the 
parties, and the only reference made to 
the commissioner or his report is the 
remark, after finding, that boundaries 
mentioned in kahuliyats relied on by 
the present petitioners were entered 
therein without a visit to the lands, 
” no wonder therefore that the pleader surveyor 
found that the boundaries given in ihekabuliyats 
of the tenants (3rd party) could not be identified 
on the spot.” 

Even if the report had been wrongly re- 
lied on that would not amount to an error 
in or want of jurisdiction which would 
warrant an interference of this Court. 

I hold that there was no defect as to 
jurisdiction in the direction to the pleader 
commissioner to survey the disputed 

(TTlmb) 12 ir"c78^ 


lands and report. 

It is next contended that as the first 
party asserted from the first that the lands 
could not be identified, the Deputy Magis- 
trate could not award them possession 
of lands which did not exist. This is not 
a question of jurisdiction, and apart from 
this, the petitioners throughout asserted 
that the lands mentioned in the proceed- 
ings could be identified, and they cannot 
now be allowed to assert the contrary ; they 
** chose to wait and take the chance of judgment 
in their favour and cannot now be heard 
to complain of excess of jurisdiction ** 
Marsden v. War die (2), Kalada Kinhar 
Roy v. Denash Nur (3). 

The third point argued by the learned 
counsel for the petitioners, namely, that 
the petitioners were induced to execute 
kahuliyats in favour of the first party by 
their properly constituted agent, arid that 
therefore the first party were estopped 
from giving evidence to show that they 
and not the other petitioners were in pos. 
session, raises no question of jurisdiction, 
and, apart from this, the finding being 
that effect was not given to the kahuliyats^ 
they do not stand in the way of evidence 
being given to show what the actual pos* 
session was at the time proceedings were 
taken. 

I would dismiss the application. 

Ross J.:— I agree. 

Application dismissed. 

(2r (1^4) 3 E & Br6^~(801K 

(3) (1905) 33 C. 33.(46). 
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Ross, J. 

Arjun Mahton — Petitioner 

V. 

Juggannath Singh — Opposite Party. 

Cr. Rev. No. 92 of 1922, decided on 
24th March, 1922, against an order of 
Sub-Div. Mag., Plazaribagh. 

Cr. P. Code, S 145 — Inquiry under 
not an elaborate one — Process to witnesses 
cannot be claimed as matter of right — 
Delivery of possession by Civil Court--Mag- 
istrate is bound to maintain it. 

Where the Magistrate refused an application 
of the petitioner for adjournment based on the 
ground that witnesses were not present and that 
copies of papers were required, and decided the 
case on the arguments of the pleaders and on 
such evidence as was adduced • — 

Held, the legislature could hardly have contem- 
plated an elaborate and protracted investigation, 
the result of which might in many instances be 
to defeat the very object in view, namely, 
an effective prevention of a breach of the 
peace. It is not obligatory upon the Magis- 
trate to assist the parties to a proceeding 



1922 


BRIJ NANDAN PANDAY ». KING BHPEROR 


Pattm 22T 


tinder Section 145 to produce their witnesses 
and they cannot claim as a matter of right that 
processes should be issued by the Court to ena- 
ble them to bring forward their evidence. Simi- 
larly whether the delivery of possession by the 
Civil Court is symbolical or actual or whether 
there was a recognition by the second party of 
the sub“tepancy claimed by first party petitioner 
or whether there was a resumption of tenure 
under Section 14 of Chota Nagpur Tenancy Act, 
these are plain questions, which are not for the 
Magistrate to decide. When the Magistrate has 
the evidence before him that the judgment-debtor 
was ejected and possession delivered by the Civil 
Court he must act on it. [P, 227, Cs, 1, 2,] 

Manohat Lai and Nawal Kishore Prasad 
— for Petitioner. 

Bankim Chandra De — for Opposite 
Party. 

.Ross* J:— This is an application by the 
first party against an order passed by the 
Sub-Divisional Magistrate of Hazaribagh 
under Section 145 of the Criminal Proce- 
dure Code declaring the second party to 
be in possession of certain land. 

Two grounds are taken in this applica- 
tion. The first is that the petitioner has 
been refused a fair trial because he had 
no opportunity of presenting his case 
before the Court. It is stated that the 
petitioner resides 70 miles away from 
Hazaribagh and that the proceeding 
drawn up against him was served on the 
14th of January, the date fixed for trial 
being the 21st. On that date a petition 
was filed stating that the witnesses had 
■not come and that copies of papers were 
required and an adjournment of one 
month was prayed for The Magistrate 
appears to have refused this application 
and decided the case on the arguments of 
the pleaders of both sides and on such 
evidence as was adduced. Now Section 
145, Clause (4) lays down what the proce- 
dure is to be. The Magistrate has to 
peruse the written statement, to hear the 
parties, receive the evidence produced by 
them respectively, consider the effect of 
such evidence, take such further evidence, 
if any, as he thinks necessary and if pos- 
sible decide the question of possession. 
There-is nothing in this section which 
requires the Magistrate to issue processes 
on any witnesses. The whole question was 
discussed fully in Tavapada Biswas v. Nurul 
Haq^ (1) where it was pointed out that 
the legislature could hardly have contemplated 
an elaborate and protracted investigation the re- 
sult of which might in many instances be to defeat 
the very object in view, namely, an effective pre- 

(1) (1905) 32 Cari093*2 C. L. J. 280. 


vention of a breach of the peace. The whole 
object might obviously be defeated if the Court 
could be compelled to summon and re*summon 
witnessess at the choice of the parties.*’ 

It was further observed that it 
appeared clear from the provisions of 
the Code that it is not obligatory 
upon the Magistrate to assist the 
parties to a proceeding under Section 145 
to produce their witnesses and they 
cannot claim as a matter of right that 
processes should be issued by the Court 
to enable them to bring forward their 
evidence. This case is a direct authority 
against the contention of the petitioner 
and it has been approved and followed in 
Harendra Kumar Bose v. Givish Chandra 
Mitva^ (2) I cannot see therefore that in 
refusing to issue summons the Magistrate 
refused a fair trial. He took all the evi- 
dence that the parties had ready and 
heard what they had to say. 

The second contention is that the 
Magistrate has acted on the delivery of 
possession by the Civil Court without 
going into the question whether that pos- 
session was symbolical or actual. Whe. 
ther there was recognition by the second 
party of the sub-tenancy claimed by the 
first party or whether there was resump, 
tion of tenure under Section 14 of the 
Chota Nagpur Tenancy Act, these are 
plainly questions which were not for the 
Magistrate to decide. He had evidence 
before him that the judgment-debtor in 
the decree under execution was ejected 
and that possession was delivered by the 
Civil Court to the second party. His 
decision may be right or it may be wrong 
but 1 can see no defect in jurisdiction. 
The application is dismissed. 

Appeal dismissed. 

(2j"^i910)'irCal.“24«Yl.c7m 
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Ross, J. 

Brij Nandan Panday — Accused- Peti- 
tioner 

v. 

King Emperor — Opposite Party. 

Cr. Rev. No. 64 of 1922, decided on 
20th March, 1922. 

Cr, P. Code, S. 260 (f) — Summary Trial — 
Magistrate's duty is to satisfy himself that 
the value of property is less than Rs. 50 

Before the Magistrate can assume jurisdiction 
to try the accused in a summary form, he has to 
satisfy himself that the property in respect ol 
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wbicb be is trying the accused is less than Rs. 50, 
in value. [P. 228.C. 1.] 

G. C. Pal and Samhhu Saran — for 

Petitioner. 

Government Pleader — for the Crown. 

RosSf J- • — The petitioner has been 
convicted under Section 411, LP.C , in a 
summary trial and has been sentenced to 
one month’s rigorous imprisonment for 
the offence of being dishonestly in posses- 
sion of a piece of wood which had been 
stolen being the top of a cell box of a 
railway carriage. 

The principal ground on which the 
conviction is assailed and the only g^round 
which I propose to deal with is that the 
record of the summary trial does not show 
on its face that the property stolen was 
less than Ks. 50 in value. Under 
S. 260, Cl. (/), Criminal Procedure Code 
jurisdiction to try summarily an offence 
under S. 411, Indian Penal Code is 
limited to cases where the value of the 
property does not exceed Rs. 50. The 
record is to be kept in the form prescribed 
in S. 263, Criminal Procedure Code. 
Clause (/) of that section requires that 
in cases falling under S. 260 (/) the 
value of the property in respect of which 
the offence was committed shall be set 
forth. In the present case the Magistrate 
has not stated the value of the property. 

It is urged in support of the conviction 
that in the charge sheet there occur the 
letters and figures ** P. S Rs. 10 ”, P.R, 
Rs. 10 ”, and it is argued from this that 
the property in respect of which the 
offence was committed was valued at 
Rs. 10. It seems to me, however, that 
before the Magistrate could assume juris- 
diction to try the accused in a summary 
form, he had to satisfy himself that the 
property in respect of which he was try- 
ing the accused was less than Rs. 50 in 
value. He did not in fact direct his mind 
to this question at all and there is no 
reference in his record to any such ques- 
tion. The record of this trial does not on 
its face show that the Magistrate has 
jurisdiction to try the accused summarily 
and in ray opinion therefore the conviction 
cannot stand. See Queen v. Ahheen Parrida 
(1) where the following passage occurs : 

“ The conviction in this case, which was drawn 
up in the form prescribed by Section 327, does 
not say any such thing, nor does it anywhere 
appear what the value of the property alleged to 
have been stolen really was. Upo’a this ground, 

(1) 


we set aside the proceedings of the Deputy 
Magistrate as being without jurisdiction.” 

As to the question of retrial, I take into 
consideration the facts that this is a first 
offence and that the offence is of a very 
petty nature and that the petitioner is 
said to have been in jail for 4 or 5 days. 
It therefore appears to me that It is un. 
necessary to order a retrial in this case. 
The conviction and sentence are set aside; 

The petitioner will be released from 
Bail. Conviction set asidc^ 
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Jwala Prasad, J. 

Ratan Chand Sahu and others — Peti^ 
tioners v. 

Mohanlal Sahu — Opposite Party. 

Cr. Rev. Appeal Nos. 51 and 52 of 
1922, decided on 1st May, 1922. 

Cr. P, C., Ss, 144, 107 and 145 — One party 
claiming to be in exclusive and the other in 
joint posses sion-- Order against latter not to 
he passed under S 144 without enquiring into 
the question of nature of possession of parties^ 

It is well to indicate the relative value of the 
preventive Ss. 107, 144 and 145 of the Code 
in a dispute relating to property, where the 
party claim to be in exclusive possession and the 
second party claim to be in joint possession. If 
the property is found to be in joint possession of 
both the parties, then no order under S, 145 
can be passed and the danger to a bieach of the 
peace by the contending parties with a view to 
exclude the other from the possession of the 
property in dispute can only be averted or avoid* 
ed by binding both the parties or by binding both 
of them under S 107. for none of them has 
a right to exclude the other from joint possession. 
If, on the other hand, one of them is found to be 
in exclusive possession of the property then the 
other side can be restrained under S. 144 
from interfering with the exclusive possession of 
the other party, and if possible by binding him 
down. Unless the exclusive possession of one oi 
the parties is undisputed or is admitted or is con- 
cluded by some decision of a competent Court, an 
enquiry into the claims of the parties as to exclu- 
sive or joint possession must be held. It is only 
when after an enquiry a decision is arrived at as 
to the possession of the contending parties, sepa- 
rate or joint, an order under S. 144 or 107,. 
against one of the parti ss will not be justifiable. 
Such an order will prejudice the other party and 
will exclude him from the possession of the pro- 
perty whether exclusive or joint. No Court by 
its proceeding or order can allow such an 
advantage to one of the parties. Therefore in a 
dispute of ihis kind the danger to a breach of the 
peace can be averted by issuing a temporary 
order upon both the parties under S. 144 if. 
the case is of urgency and holding an enquiry 
into the possession of the parties before confirm- 
ing the order. The danger to a breach of the 
peace can also be averted by at once instituting., 
a proceeding under S. 145 by attaching tha 
property in dispute pending the enquiry. 
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P. C. Manuka G. C. Pal — for Petitioners. 

K. N, Chaudhry, Athav Hussain and 
Santbhu Saran — for Opposite Party. 

Government Advocate — for the Crown. 

^ Jwala Prasad » J- — These two applica- 
tions are against an order of the Sub- 
Divisional Officer of Sasaram, dated the 
10th of January, 1922. By this order the 
Sub- Divisional Officer confirmed, in other 
words made absolute, his two previous 
orders and notices issued under S. 144 
of the Code of Criminal Procedure. 
By the first notice, the 2nd party petitio- 
ners before us were directed not to inter- 
fere with the possession of the 1st party 
over the Oil and Flour Factory situate in 
the*town of Sasaram. By the 2nd notice he 
directed the petitioners from interfering 
with the possession of the 1st party over 
42 villages, factories at Sasaram, Dehri 
and Nasriganj, Rs. 40,000, in cash and 
jewellery worth Rs. 2,000. Both the par- 
ties are members of the same family 
descended from one Bhikari Sahu. He had 
six sons. VVe are concerned only with four 
of them, namely, Sheo Prasad, Sheogulara 
Janglal and Thakur Chand. The 1st 
party are the sons of Sheogulam. The 2nd 
party are the descendants of Sheo Prasad 
and Janglal. Thakur Chand, one of the 
sons of Bhikhari Sahu died childless in 
March 1921, and the dispute between the 
parties has arisen since then. 

The name of Thakur Chand appears to 
have been recorded in respect of the Flour 
Mill and the Factory and the villages 
along with the members of the 1st Party 
Mohan Lai and Moti Lai. Mohan and 
Moti claim all the properties as their own 
and to be in their exclusive possession. 
The 2nd party claim to be in possession of 
the properties jointly, with Mohan and 
Moti alleging that they were all members 
of a joint family of which Thakur Chand 
was the Karta and that the properties in 
dispute were the joint family properties in 
possession of all the members, and after the 
death of Thakur Chand, all of them have 
succeedfed to the properties by right of 
survivorship and are in joint possession of 
the same. 

The Magistrate of Sasaram held that 
the 1st party were in possession of the 
property and accordingly on the 10th of 
January, 1922, confirmed both the notices 
set forth above under S. 144 against the 
2&d party. 
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Against the order of the Sub- Divisional 
Officer, the 2nd partyl moved the District 
Magistrate. By his order of the 3 1st of 
January the District Magistrate refused to 
interfere observing that he had no juris- 
diction in the matter and that it was 
open to the 2nd party to move this Court. 
The following observation of the learned 
District Magistrate shows that the case is 
not free fiom difficulty: 

“‘I admit that I should ordinarily not be pre- 
pared, if I could help It, lo pass an order under 
Section 144, Criminal Procedure Code in the 
case of a dispute involving the property of so 
much value, but it is difficult to say what other 
course is open. A case under Section 145, Cri- 
minal Procedure Code will not lie if the conten- 
tion of the second party that the property is joint 
is sound. If this contention is not sound, as I 
hold prima facie appears to be the case, no 
hardship is done to the second party by the order 
under Section 144, Criminal Procedure Code. 
Again, a proceeding under Section 107, Criminal 
Procedure Code is hardly a suitable course in 
such a case for in such a proceeding the question 
of possession is bound to be dragged into an 
interminable length ” 

It is well to indicate the relative value 
of the preventive Sections 107, l-i4 and 
145 in the Code of Criminal Procedure in a 
dispute of this nature. The following 
authorities have been cited at the Bar : — 
Basunia Kumari Dasi v. Mohe^h Chunder 
Saha (1), Tarapada Bhattacharji v. 7 hi 
King Emperor (2), Sham La I Mahton v. 
Rajendra Lai (3), Tarujan Bibee v. Asam- 
udai Bepavi (4), Krista Alhadtnt Dasi v. 
Radha Syam Panday (5), and Jageswar 
Das V. Trtlochan Das (6). Now, it is obvi- 
ous that both parties in the present case 
claim to be in possession of Ithe propetry m 
dispute. The 1st party claim to be in 
exclusive possession. The 2nd party claim 
to be in joint possession. If the property 
i's found to be in joint possession of both 
the parties, then no order und< r Sectioni45 
can be passed and the danger to a breach 
of the peace by the contending parties wnb 
a view to exclude the other from the pos 
session of the property in dispute can only 
be averted or avoided by binding both the 
parties or by binding both of them under 
S. 107, for none of them has a righti 


(1) (1912) 17 C. W. N. 944, 

(2) (1919) 1 P.L T, 72. 

(3) (1919) IP.L.T. 594. 

(4) (19001 4 C, W. N. 426. 

(5) (3902) 7 C. W. N. 118. 

(6) (1919) P. H.C.C. 479. 
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to exclude the other from the joint posses- 
sion. If on the other hand, one of them 
is found to be in exclusive possession of 
the property then the other side can be 
restrained under S. 144 from inter- 
fering with the exclusive possession of 
the other party, and if possible by binding 
him down. Unless the exclusive posses- 
sion of one of the parties is undisputed 
or is admitted or is concluded by some 
decision of a competent Court, an enquiry 
into the claims of the parties as to ex* 
elusive possession or joint possession 
must be held. It is only when after an 
enquiry a decision is arrived at as to the 
possession of the contending parties, 
separate or joint. I do not think that an 
order under S. 144 or 107 against 
one of the parties will be justifiable. Such 
.an order will prejudice the other party 
'and will exclude him from the possession 
of the property whether exclusive or 
joint. No Court by its proceeding or 
order can allow such an advantage to one 
of the parties. Therefore in a dispute of 
this kind the danger to a breach of the 
peace can be averted by issuing a tem- 
porary order upon both the parties under 
S. 144 if the case is of urgency and 
holding an enquiry into the possession of 
the parties before confirming the order. 
The danger to a breach of the peace can 
also be averted by at once instituting a 
proceeding under S. 145 of the Code by 
attaching the property in dispute pending 
the enquiry. 

Now, an enquiry under S. 145 in a 
dispute of this kind is not inappropriate. 
The final order under S. 145, Cl. (4) can be 
withheld when it is proved that the posses- 
sion is joint, andwhen so proved the Magis- 
trate can immediately take action under 
S. 107 or 144 as the case may be against 
both the parties, but in order to find out as 
to whether the possession of the contend- 
ing parties is joint as claimed by one of the 
parties, or separate as claimed by the other, 
an enquiry can be held under S. 145 of the 
Code. Therefore what was open to the 
Magistrate in the present case was to issue 
a notice under S. against both the 
parties and to inquire as to their posses- 
sion before making his order absolute or 
to forthwith institute a proceeding under 
S. 145 and to attach the property and to 
pass his final order upon the result of the 
enquiry, either confirming the possession 
of one of the parties if found to be exclu- 
sive, or restraining both the parties under 


S. 144 from committing a breach of the 
peace or instituting a proceeding under 
S. 145 or binding them down as the case 
may be. 

The Magistrate in the present case re- 
sorted to a proceeding under S. 144 
against one of the parties, when that party 
was claiming to be in possession of the 
property though jointly with the 1st party. 
This was somewhat prejudicial to the 
case of the 2nd party. The order was con- 
firmed against the 2nd parly, and if, as a 
matter of fact, the Magistrate found upon 
enquiry that the 2nd party was not in 
possession of the property the order con- 
firming the notice under S. 144 can- 
not be disturbed. The Magistrate has, no 
doubt, come to the conclusion that the ist 
party was in possession of the property. 
His finding is 

“ Documentary evidence adduced by the 1st 
party strongly indicate that the 1st party has 
been in possession since the death of Thakur 
Chand Sahu. Chaukidari receipts and Khas 
Mahal receipts both stand in his name.” 

This is the only reference to the 
evidence of possession. The Chauki- 
dari receipts and the Khas Mahal receipts 
referred to therein cannot possibly relate 
to the 42 villages with respect to which 
the Magistrate has confirmed his order 
under S. 144, directing the 2nd party 
not to interfere with the possession of the 
1st party with respect thereto. If the case 
of the 2nd party is true, the order in ques- 
tion dispossesses him altogether from the 
42 villages in which, according to them, 
they have been enjoy ing hitherto joint pos- 
session. These villages and the shares in 
these villages have not been specified in 
the notice under S. 144 or in the final 
order of Magistrate of the lOth of January. 

The enquiry by the police was started 
when the parties were disputing their pos- 
session over the Oil and Flour Factory 
at Sasaram. The police of Sasaram gave 
a history of the dispute between the parties 
and said that the dispute was with respect 
to all the properties including the right of 
collection in the villages. The reports of 
the police of Sasaram, dated the 12th, 1 5th 
and the 18th of December, were in favour 
of the 2nd party, stating that the 
properties were in joint possession 
of both the parties. The police asked 
for a proceeding against both the 
parties under S. 144 or lt>7. The 
report of the police of Nasriganj dated 
1st January, 1922, was in favour of the 
1st party. The immediate dispute between 
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the parlies which tended to a breach of 
the peace related to the Oil and Flour 
Factory and the treasure. The larger 
dispute as to the villages was incidentally 
brought into evidence. The enquiry of 
the Magistrate has largely concerned 
itself with the possession of Oil and 
Flour business. That apparently is the 
reason why no particular evidence appears 
to have been referred to by the Magis- 
trate as regards the possession of the 
villages. The general reasons given by 
him are not sufficient to dispose of the 
claim of the 2nd party, or to show that 
the 1st parly was in an undisputed pos- 
session of the villages so as to justify an 
order under S. 144 against the 2nd 
pariy. The enquiry of the Magistrate 
therefore does not justify an order in 
favour of one of the parties as to the 
possession of the property and against the 
other. Therefore the order of the Magis- 
trate with respect to the 42 villages 
appears to be without any jurisdiction. 

The order of the Magistrate as regards 
the Oil and Flour Factory and the treasure 
stands on a somewhat better footing, and 
the Chaukidari receipts might afford some 
prima facie evidence in favour of the 1st 
party ; and had the order been confined to 
these properties only, perhaps I might not 
have been inclined to interfere ; but the 
dispute in the present case is of an exten- 
sive property both moveable and immo- 
veable and I do not think that a temporary 
order under S. 145 will solve the 
difficulty or will put an end to the danger 
to a breach of the peace. 

The parties were well represented before 
me and the arguments in the pres-^nt case 
on both sides were at great length and with 
great ability. Having the benefit of the 
best advice, better reasons seem to have 
prevailed in the end and the parties have 
come to terms so as to have their dispute 
settled without having recourse to a 
breach of the peace and also to let their 
business continue without any prejudice. 
They have filed a written petition to this 
Court which I accept and incorporate 
herein as a part of my order : 

“ 1. The Oil and Flour Mill at S?isaram 
and the Mills at Dehri and Nasriganj 
are to be run by the 1st party until the 
decision by the final revenue authority 
in land registration proceedings now 
pending in the Deputy Collector’s 


Court at Arrah, subject to the liability 
of the 1 St party to account to t lie second 
party and keep proper vouchers. If 
the decision of the Land Registration 
Department is in favour of the 2nd 
party and they are also recorded as 
co-sharers in respect to the villages in 
dispute, the Mills in question will be 
thenceforward held and run jointly by 
both the 1st and 2nd parties. If the 
decision of the Land Registration 
Department is in favour of the 1st 
party, they will continue to run the 
Mills and will cease to be accountable 
to the 2nd party subject to the decision 
or order of a Civil Court. This agree, 
ment will not in any way prejudice the 
right of either party to have its rights 
determined by a competent Civil Court, 
either before or after the decision of 
the Land Registration cases and irres- 
pective of what those decisions may be.” 

2. Of the cash and other valuables 
and document and Bahis in the locked 
up room of the Gaddi house at Nasri- 
ganj, an inventory will be made by the 
Sub- Divisional Officer who will also 
seal and initial each page of the Bahis. 
The cash, documents, valuables and 
Bahis may then remain in possession of 
the 1st party on giving security to the 
satisfaction of the Sub Divisional Officer 
for the cash, valuables and documents. 
The documents and Bahis will be availa- 
ble to both the parties for use ^ts evidence 
in the land registration or other procee- 
dings, and the person in charge of them 
will be bound to produce the same on a 
proper requisition. Till such security is 
furnished, the properties mentioned in 
this paragraph shall remain in charge of 
the Sub Divisional Officer.’* 

3. The 2nd party to remain in possession 
of the residential house at Nasriganj.*’ 

”4. The question of possession of the villages 
is left open as that will be decided in the Land 
Registration Department : but the parties under* 
take that they will not commit any breach of the 
peace.” 

** 5. The orders passed under Section 144 of 
the Code of Criminal Procedure, dated the 10th 
January, 1922 and the proceedings drawn up on 
the 3rd of January, 1922, and the 2nd of January, 
1922 shall not in any way affect the rights of the 
parties ” 

Even if the order of the Magistrate 
under Section 144 were upheld, it is ex- 
plring, whereas the present arrangement 
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between the parties is expected to prevent 
a breach of the peace. The rights of the 
parties will now therefore be governed, so 
far as the Criminal Courts are concerned, 
in terms of the aforesaid agreement 
between the parties. O^der accordingly, 

A. 1* R. 1922 Patna 232. 

Das and Bucknill, JJ. 

Nilmoni Appellant 

V. 

Kedar Nath Daga — Respondent. 

Civil Rev. No. 2 of 1922, decided on 
12th April, 1922. 

Civil Procedure Code, O. 23, R. 3 — Consent 
decree — Counsel acting on acquiescence of 
appellant's agent — Appellant ts bound by 
decree — Legal Practitioner, 

Where the applicant challenged the consent 
decree on the ground that his counsel acted on 
misapprehension against instructions. 

Held, on the facts proved that the agent of 
the appellant acquiesced in the settlement, though 
under protest, proposed by the counsel, in good 
faith in the interest of his chief, that he accepted 
it, and that the decree was binding on him. Two 
propositions are well settled ; first, that express 
authority is not needed for a counsel to enter into 
a compromise within the scope of the suit; and 
secondly, that where there is limitation of 
authority and that limitation is communicated to 
the other side, consent by counsel outside the 
limits of his authority would be of no effect. 

[P. 234, C. 1.] 

Swinfenv. Swinfen. (1857) 1 C. B. N S. 
364 referred to. 

P, K, Sen^ A, C. Sen and A, B, 
Muhharji — for Appellant. 

Manuk, S, P. Sen and B, N, Mitter — 
for Respondent. 

Das, J.;— This is an application for 
setting aside a consent decree passed by 
this Court on the 11th November, 1921. 
The circumstances are these: — The 
opposite party instituted a suit against the 
applicant in the Court of the Subordinate 
Judge of Dhanbad for specific perfor- 
mance of certain agreements and also for 
recovery of a sum of Rs. 6,05,642-11-0. 
Pending the disposal of that suit the 
plaintiff applied for, and obtained an 
order, appointing the applicant as the 
receiver of a certain colliery business 
which was the subject-matter of the 
litigation between the parties. Against 
that order of the learned Subordinate 
Judge the applicant preferred an appeal 
to this Court That appeal came on for 
hearing on the 5th November and Mr. 
Hasan Imam appearing on behalf of the 
appellant, the applicant before us, made 
certain prb|>osals for settlement Mr. 
Manuk on behalf of the opposite party 
suggested that the case should stand over 


till the 11th November, 1921, in order to 
enable the parties to consider those terms 
or any alternative terms that might be 
suggested. The matter accordingly stood 
adjourned till the llth November, 1921. 
On that date a consent order was passed 
to the effect that the appellant would 
deposit in the Court of the Subordinate 

j udge of Dhanbad on or before the 16th 
anuary, 1922, the sum of Rs. 6,05,642 
to answer any decree that might be passed 
against him in that suit and that on such 
deposit being made the order appointing 
him the receiver of the colliery business 
would be discharged; but that on his 
failure to bring into Court the said sum 
on or before the 16th January, 1 922 the 
appeal would stand dismissed. This 
consent order was passed on the llth 
November, 1921, and on the 9th January, 
1922, the present application for setting 
aside the consent order of the llth 
November, 1921, was presented to this 
Court. The petition alleged that one 
Ramratan Das who was in fact a broker 
but who represented himself to be the 
kaffavdaz of the applicant, gave instruc- 
tions to Mr. Hasan Imam on behalf of 
the applicant and that Mr. Imam in 
proposing the terms of settlement to the 
Court acted on instructions given to him 
by Ramratan Dds and not in exercise of 
that authority which was vested in him 
as an Advocate of the applicant. It was 
suggested in the petition that Mr. Imam 
acted-under a misapprehension in so far as 
he thought that Ramratan D <s was 
authorized by the applicant to propose 
those terms to the Court and that as 
Mr. Imam’s consent was given under a 
misapprehension there was in reality no 
consent at all and that accordingly the 
consent decree ought to be set aside. The 
whole basis of the petition, as I have 
stated, is that Ramratan Das was a broker 
and not a karpavdaz of the applicant and 
had no authority from the applicant to 
propose any terms of compromise on his 
behalf and that as Mr. Imarq acted 
entirely on the instructions given to him 
by Ramratan Das the consent decree could 
not stand. As I shall presently show, 
the introduction of the name of Rimratan 
Das has raised an entirely false issue in 
the case; for it now appears that on the 
llth November, 1921, when the consent 
order was in fact passed by this Court 
it was not Ramratan Das who came to 
Patna from Calcutta to give instructions 
to Mr. Imam but one Provas Babu who 
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idmittedly looks after the applicant’s 
business and was undoubtedly authorized 
:o give instructions to Mr. Imam. The 
ipplicant has certainly shown a want of 
:andour in so far as he has concealed the 
part which Provas Babu took in the 
natter from the Court in his petition. We 
ire told that this petition was drafted in a 
solicitor’s office in Calcutta. I am loath 
,0 believe that any solicitor of any posi- 
-ion would deliberately give a wrong im- 
pression to the Court if the facts were 
disclosed to him. I am of opinion that 
the false issue which the applicant has 
deliberately raised in his petition has by 
no means improved his case. 

The petition then states that new cir- 
cumstances arose subsequent to the 
passing of the consent order which made 
it impossible for the applicant to bring 
into Court such a large sum of money 
within the period fixed in the consent 
order. This paragraph again suggests, 
and the evidence in the case makes it 
perfectly clear, that the applicant tried 
his best to give effect to the consent order 
and that the application was presented 
only when it became clear to the appli- 
cant that the money could not be raised 
so as to enable him to bring into Court 
such a large sum of money on or before 
the 16th January, 1922. It is only neces- 
sary to mention at this stage that the 
order which was passed by consent on the 
11th November, 1921, was duly drawn up 
and entered before the application was 
presented in this Court on the 9th Janu- 
ary, 1922. 

The evidence shows that when the first 
proposal was made by Mr. Imam for 
settlement ‘ it was Ramratan Das who 
gave instructions to Mr. Imam on behalf 
of the applicant. Having given those 
instructions he left for Calcutta on the 
night of the 5th November. When the 
case came up for hearing on the 11th 
November, it was not Ramratan Das who 
came from Calcutta to instruct Mr. Imam. 
Provas JBabu, who, as 1 have stated, is 
undoubtedly the agent of the applicant, 
was in Court and it was in his presence 
and not in the presence of Ramratan Das 
that Mr. Imam offered the terms which 
were accepted by Mr, Manuk. I am of 
opinion that the question whether Ram- 
tatan Das had authority from the 
applicant is entirely irrelevant ; we have 
only to enquire whether Provas Babu’s 


evidence in this Court is that when he 
came to Patna on the 11th November, he 
was wholly unaware of the fact that any 
terms of settlement had been proposed to 
the Court on the instructions of Ramratan 
Das. I find it difficult to accept this 
testimony, Ramratan Das did give 
certain instructions to Mr. Imam and Mr. 
Imam did propose certain terms to the 
Court. Ramratan Das left for Calcutta 
immediately after and it is admitted that 
he saw the applicant as well as Provas 
Babu in Calcutta. It is admitted that 
Ramratan Das informed them that the 
case would be taken up on the llth 
November. I find it difficult to believe 
that Ramratan Das failed to tell them 
that certain terms of settlement had been 
proposed to the Court by Mr. Imam on 
his instructions. There is no sugges- 
tion that Ramratan Das deliberately 
acted to the prejudice of the applicant. 
He undoubtedly thought that a settle- 
ment was best for the parties and though 
he may have exercised an authority 
which he never had in fact, there is no 
explanation why he should not have told 
the applicant exactly what happened in 
Court on the 5th November. Babu Abani 
Bhusan Mukharji, a leading Vakil of this 
Court who appeared in the case with 
Mr. Imam, has made a statement to this 
Court and we entirely accept that state- 
ment. He says in his statement that 
Provas Babu told him that it was not 
possible to bring into Court such a large 
sum of money within so short a time and 
that Abani Babu told Provas Babu that 
the other side would probably not accept 
the terms which had been proposed by 
Mr. Imam. Abani Babu’s impression as 
to what happened on the lllh November, 
is as follows : — 

“ On the llth before the Hon’ble Judges came 
to Court Mr. Manuk m Court room said that he 
agreed to the terms. This came upon Provas 
Babu as a surprise : but I advised Provas Babu 
to try and agree to it since the other side was 
agreeable, on the ground that the matter had 
advanced too far , the proposal had gone from as 
and it would not be wise to back out of it now 
and that judging from the rate at which they had 
been working and selling coal, I thought it would 
be possible for them to deposit the money if they 
tried honestly. Provas Babu said it would be 
difiicult to put together such a large sum 
within such a short time ; but 1 thought 
that in the interests of the client it would not be 
proper to recede at that stage and tried to miJm 
him submit to the terms. Provas Babu kept quie 
and I understood him to agree. Thereupon! 
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instructed Mr. Imam that the client was agree* 
able.” . 

I accept the statement as an accurate 
representation of what actually happen- 
ed in Court. The question still re- 
mains that Provas Babu kept quite and 
allowed his counsel Mr. Imam to make 
the proposal in Court on the 11th Novem- 
ber. He made no attempt to tell Mr. 
Imam, although he was actually present 
in Court, that the terms were such as 
could not be carried out. On the contrary, 
he went to Calcutta and made a genuine 
effort to raise the money. Circumstances, 
however, changed over which the parties 
had no control which made it impossible 
for the applicant to raise the money in 
Calcutta. The fact remains, however, 
that between 11 — 1 1 — 1921 and 9 — I — 1922 
there was not only no challenge by the 
applicant on the consent order of the 11th 
November, 1921, but on the contrary, there 
was a submission to that order in the sense 
that the applicant tried to raise the money 
to enable him to carry out the order. 

What then is the position ? Two pro- 
positions are well-settled ; first, that ex- 
press authority is not needed for a coun* 
sel to enter into a compromise within the 
scope of the suit ; and, secondly, that 
where there is limitation of authority 
and that limitation is communicated to 
the other side, consent by counsel outside 
the limits of his authority would be of no 
effect. But the position is one of diffi- 
culty where the limitation is unknown to 
the other side or where counsel acts on 
instructions as to a compromise under a 
misapprehension and not in exercise of 
that authority which is vested in him as 
an Advocate of the party to the litigation. 
It was urged before us by Mr. P. K. Sen 
that in this case Mr. Imam did not pur- 
port to exercise his discretionary autho- 
rity at all ; but that he purported to act 
on instructions and that as he was wholly 
unaware of the fact that his client had 
stated to his Vakil Abani Babu that it 
would be impossible for him to carry out 
the terms of the consent order, his con- 
sent was given under an entire misappre- 
hension so that there was in reality no 
consent at all. Mr. Sen relied upon 
Swtnfen v. Swinfen (1) in all its stages on 
Lewis V. Lewis (2) and on Hand Lai Bose 
V. Nistarini Dasi (3). So far as Swinfen v. 
Swinfen (1) is concerned, the subsequent 

U) (1857)24 B<»ve. 549=53 E. R. 470. 

(2) (1890) 45 Ch. D. 281 = 59 L. |. Ch. 712. 

<3) (1900) 27 Cal. 428*4 C. W. N. 169. 


case of Prestwick v. Poley (4) declined to 
refer to it as a decision which is to afford 
a guide in any case not similarly cir- 
cumstanced. In Swinfen v. Swinfen (1) 
the circumstance were these : On the 
15th March, 1856, an issue directed by 
the Master of the Rolls, in a suit in 
Chancery of Swinfen v. Swinfen (1) to try 
the validity of the will of one Samuel 
Swinfen. deceased, came on for trial be- 
fore Cressell, J. and a special jury at the 
Assizes at Stafford. Negotiations for 
settlement took place between the leading 
counsel for the respective parties at the 
close of the first day of the trial and 
ultimately certain terms were agreed upon 
and embodied in a ncemorandum which 
was signed by them in the presende of 
the attorneys on both sides. The terms 
were that the estate was to be conveyed 
by the plaintiff to the defendant free of 
incumbrance, if any, created since the 
death of Samuel Swinfen and that the 
defendant was to secure to the plaintiff an 
annuity for her life on the estate of 
£ 1,000 a year. This memorandum was 
embodied in an order of nisi frius, which 
was afterwards made a rule of Court. In 
order to give effect to the compromise the 
defendant’s solicitor addressed several 
letters to the plaintiff’s solicitor for cer- 
tain documents and was ultimately in- 
formed by the plaintiff that she was not 
disposed to carry out the terms of com- 
promise on the ground that the arrange- 
ment was made not only without her 
sanction but directly in opposition to her 
wishes. Thereupon the defendant obtain- 
ed a rule calling upon Mrs Swinfen, the 
plaintiff, to show cause why an attachment 
should not be issued against her for dis- 
obedience of the rule of Court. This was 
the first stage of the case and the decision 
of these proceedings is reported in 18 
Common Bench 486 ; 139 E. R. 1459. 
The application failed on a technical 
ground, namely, that it was not shown 
that there was personal service of the 
rule and a personal demand of ^perfor- 
mance before the rule was obtained ; 
but Cresswell, J. in delivering the judg- 
ment came to the conclusion that the 
compromise was binding on Mrs. Swin- 
fen. In the course of his judgment 
the learned Judge said as follows; — 

“I think it would be most fatal to the due admi- 
nistration of justice if we were to allow the authori" 
ty of counsel to be thus questioned. And there is 
not any hardship or inconvenience'in this ; for. if 

(4) (1865) 18 C B. N. S. 806*144 E. R. 662. 
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the client or the attorney has any reason to 
think that the counsel is taking a course 
that will prejudice his interests, he may withdraw 
his brief ; and so put an end to his authority to 
represent the client before the Court ** 

I may mention thit in the case before 
us there was at no time any express 
Uissent on the part of Provas Babu. 
All that he did was to make his 
protest, not to Mr, Imam but to Abani 
Babu and then remained silent when it 
was pointed out to him by Abani Babu 
that it was possible for them to raise the 
money if they ** tried honestly/’ He 
suffered the consent decree to be passed 
without making any protest to Mr, Imam 
although he was sitting behind Mr. Imam 
and made an effort to comply with the 
terms* of settlement. In my opinion the 
case of Swinfen v. Swinfen (5) is against 
the contention of Mr. Sen. 

The next stage of Swinfen v. Swinfen 
(6). The application was again made for 
attachment of the plaintiff for disobe- 
dience of the rule of Court after effecting 
personal service on her. One of the 
learned Judges, Crowder, J., was of 
opinion that attachment should not issue 
inasmuch as there was no real consent on 
behalf of the plaintiff. He found that 
the plaintiff before the commencement of 
the litigation had rejected an offer much 
more advantageous in its terms than 
those contained in the agreement in ques- 
tion and that she has refused again to 
entertain the proposition when recom- 
mended to her by her counsel after the 
adjournment of the case on the first day. 
He thought that there was express 
dissent on her part and that there was no 
authority in her counsel to settle the case 
on her behalf. This was the view of 
Crowder, J. ; but the other learned J udges 
who heard the case were of a different 
opinion. But having regard to the well- 
known practice that it is impossible for a 
Court to treat a party as guilty of 
contempt for refusing to perform an 
agreement by which one member of the 
Court thinks the party is not bound, the 
Court, although the majority of the 
Judges was clearly of opinion that the 
plaintiff was bound by the agreement, dis- 
charged the rule. This case again does 
not support the contention of Mr. Sen. 

The last stage of this case is reported in 
Swinfen v. Swtnfen (1). This was a deci- 
sion in Chancery in a supplemental bill 


(5) (1856) 18 C. B. 485*139 E. R. 1459. 

(6) (1857) 1 C. B. N. S. 364*140 E. R. 150, 


filed by Captain Swinfen who was the 
defendant in the original action, pyaying 
that Mr, Swinfen might be decreed speci- 
fically to perform the agreement for a 
compromise. The Court came to the 
conclusion that a client may become bound 
by a compromise entered into by his 
attorney without his authority but not re- 
pudiating it within a reasonable time. 
The facts found by the Court were that 
the compromise was unauthorized by the 
plaintiff and was effected without the in- 
structions of his attorney and that as there 
was no subsequent acquiescence the bill 
by the defendant in the action for specific 
performance of the compromise could not 
be entertained. Now in my opinion a 
suit for specific performance of an agree- 
ment stands on a different footing from an 
application to set aside a consent order, 
A plaintiff is not entitled as of right to a 
decree for specific performance and 
various questions can properly be taken 
into consideration by a Court in deciding 
whether an agreement should be specifi- 
cally performed which do not arise in an 
application for setting aside a decree. It 
is open to a Court in an action for specific 
performance to say that the bargain is a 
hard one and that there is real hardship 
in the matter and that the plaintiff should 
be left to his remedy at law. This was 
at the bottom of the judgment pronoun- 
ced by the Master of the Rolls in the 
case : but though the decision cannot be 
claimed as an authority by a party seek- 
ing to set aside a consent decree on the 
ground that the counsel had no authority 
to enter into the compromise the Court in 
Prestwick v. Poley (4), refused to recognise 
the decision of the Master of the Rolls as 
a guide in any case not similarly circum- 
stanced ; the case is against the conten- 
tion of Mr. Sen in so tar as it recognizes 
that unless the repudiation is prompt and 
within a reasonable time the compromise 
would bind the party. In the case before 
us the repudiation was not only not 
prompt but actually came only after the 
applicant discovered that, owing ta 
change of circumstances which took place 
subsequent to the date of the consent 
order, it was impossible for him to comply 
with that order, I am unable therefore to 
look upon Swinfen v. Swinfen (1) as in any 
way assisting the arguments of Mr. Sen. 
The next case is that of Lewis v. Lewis 
(2),Kekewich, J., held that although a com- 
promise entered into by counsel under the 
authority implied by their employment is. 
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binding on the client, and cannot be upset 
by the Court, a compromise entered into 
in intended pursuance of terms consented 
to by the client but by misapprehension 
not strictly following them, is not bind- 
ing on the client It was argued by Mr. Sen 
that there was a clear misapprehension in 
the mind of Mr. Imam in so far as he 
thought that his client desired him to 
settle the case on the terms proposed by 
hirn. It is necessary to mention that the 
decision of Kekewich, J , was pronounced 
in a motion on behalf of the plaintiffs for 
leave to withdraw their consent to the 
order which purported to be a consent 
order on the ground that there was mis- 
apprehension in the mind of the counsel. 
This motion was made before the order 
was actually drawn up and entered, Neale 
V. Gordon Lennox (7), also supports the 
argument that there is very large discre- 
tion in the Court before the order is 
actually drawn up and entered. The action 
was for damages for slander and libel on 
the allegation that the defendant had 
made serious imputations against the 
plaintiffs character. Before the case 
came up for trial Sir Edwaid Clarke, the 
plaintiff’s leading counsel, propos-^d cer- 
tain terms of settlement to his client. 
The terms were written out by Sir 
Edward Clarke himself and were handed 
over to the plaintiff and they were as 
follows : — Defendant stating by her 
counsel that she never imputed or meant 
to impute anything against the moral 
character of the plaintiff and is satisfied 
that there is no ground for any such 
imputation.” 

“Case referred to.. ....to say what should be 

done between the parties in satisfaction of all 
matters in difference between them.” 

“ Case referred to to say what sum, if any, 

should be paid by the defendant in compensation 
for the inatters complained of in this action.” 

It will be noticed that alternative terms 
were suggested by Sir Edward Clarke to 
his client. If the first alternative was 
accepted by the defendant there was no 
question of any sum being paid by the 
defendant in compensation for the 
matters complained of in the action. But 
it required the defendant to state that she 
never imputed or meant to impute any- 
thing against the moral character ol the 
plaintiff and was satisfied that there was 
'no ground for any such imputation. The 
other alternative assutne I the correctness 

(7) (19027X074^71 L. J. KrBr939 


of the allegations of the plaintiff and left 
the question of compensation to arbitra- 
tion. At the bottom of these terms the 
plaintiff wrote the words : — “ I consent to 
either alternative Sir Edward Clarke 
adopts.^’ There was clearly a limitation 
of counsel’s authority, but this limitation 
was not made known to the defendant’a 
counsel. The defendant, however, re- 
fused to disclaim all imputations and after 
an interview with the learned Judge an 
order was drawn up in the following 
terms : — 

“ It is ordered that the whole of this case be 
tried before H. F. Dickens Esqr., K, C., as 
Oj0&cial Referee, who shall have ail the powers of 
certifying and amending of a Judge of the High 
Court of Justice, and shall direct judgment to be 
entered and otherwise deal with the whole action 
pursuant to Order 36.” 

In Other words, the whole action 
was referred to the arbitration of 
Mr. Dickens. Before the order was actual- 
ly drawn up and entered the plaintiff took 
steps to set it aside and the House of 
Lords came to the conclusion that the 
learned Judge in the trial Court who did 
set it aside and restore the cause to the 
list for trial acted with the great 
propriety. Mr. Sen strongly relied upon 
this case and argued that where there is 
in fact a limitation of authority the con- 
sent given by counsel outside the limits 
of his authority would not bind his client 
irrespective of the question whether that 
limitation is communicated to the other 
side or not. On the other hand, Strauss 
V. Francis (8), establishes that a compro- 
mise which is within the counsel’s appar- 
ent authority, that is to say, a compromise 
within the scope of the suit, is binding on 
the client notwithstanding he may have 
dissented unless this dissent was brought 
to the knowledge of the opposite party at 
the time. Holt v. Jessee (9), lays down 
that though a consent given by counsel in 
the presence and with the sanction of his 
client may be withdrawn before the order 
is drawn up, if given through inadvert- 
ence, it cannot be withdrawn where 
the matter was fully understood at the 
time and the client shortly afterwards 
changes his mind. In this case there 
is no doubt that the client did fully 
understand what the compromise ivas 
about and that he changed his mind 
not shortly afterwards, but only when 

(STaS^ 1 Q B 379=35 L. j7q. B. 133, 

(9) (1876) 3 Ch.D. 177=46 L. J, Ch. 254. 
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he found that it was impossible for him 
to comply with the consent order. This 
case entirely supports the contention of 
Mr. Manuk. 

There is, however, an apparent conflict 
between Stvauss v, Francis (8) and Neale 
•V. Gordon Lennox (7). This conflict was 
explained in the case of Shepherd v. 
Robinson (10). The learned Judges in 
Shepherd v, Robinson (10) accepted the 
proposition as well-settled that counsel 
has an apparent authority to compromise 
in all matters connected with the action 
and not merely collateral to it : and that 
if he acts within his apparent authority 
and the other party has no notice of any 
limitation or restriction on that authority, 
the cifent will be bound by the agreement 
made by his counsel and embody in some 
order or judgment of the Court. In 
reference to Neale v. Gordon Lennox (7) the 
learned Judges said that that case belong- 
ed to a different line of cases which decid- 
ed that before a consent order has been 
drawn up and perfected, the consent given 
by counsel or solicitor may be withdrawn 
by the client if the counsel or solicitor 
give it under a misapprehension. This, 
in my opinion, is the real distinction 
between Neale v. Gordon Lennox (7) and 
Strauss V. Francis (8). The Court un* 
doubtedly has very large discretion in the 
matter before the order is actually 
drawn up and perfected, but there is no 
such discretion where the order has in 
fact been drawn up and perfected. As 
was pointed out in Shepherd v. Robinson 
(10) the real question in each case is to 
see within which class the particular 
case falls. 

There is no doubt whatever that the 
application in the present case was made 
long after the order was drawn up and 
perfected. There is also no doubt, in my 
mind, that the applicant not only did not 
repudiate the consent given on his behalf 
by Mr. Imam but acquiesced in it in so 
far as he tried to raise the money in order 
to enable him to comply with the order. 
I am of opinion, therefore, that the 
applicant is not entitled to an order 
setting aside the consent order of the 11th 
November, 1921, 

It was urged by Mr. Sen that it has 
Ijeen the settled practice of the Calcutta 
High Court to set aside consent orders in 
applications for review and it was urged 
that the case is a particularly hard one for 
his client and that this Court ought to set 

^(loTTi^Sri'K'^B. 474 = 88~'L. J. RrsTSTS.” 


aside the consent order. It may be 
assumed that an application for review 
would lie to set aside a consent order; but 
the question still remains whether 
grounds have been made out by the 
applicant which would induce this Court 
to set aside the consent order. In my 
opinion there are no grounds for review. 

I quite agree that there are certain terms 
in the order which has been p:»ssed by 
the learned Sub. Judge which are 
very hard on the applicant and although 
we can give no directions upon the learned 
Sub. Judge in these proceedings we 
would urge upon him the necessity of 
altering these terms to some extent. We 
are informed, for instance, that the 
receiver has been directed to file his 
account monthly. I have no doubt what- 
ever that this would have the effect of 
hampering him in his business. In my 
experience half-yearly accounts are 
usually required from the receiver and 
I think that if an application be made 
by the petitioner to the learned Sub. 
Judge, the learned Sub. Judge ought 
to consider whether it is not a 
sufficient protection for all the parties 
concerned if the receiver is directed to 
bring his accounts into Court half-yearly. 
But although the Court may properly 
require the receiver to file his accounts 
half-yearly he ought to be required to 
send abstract of the receipts and disburse- 
ments ol the property in his hands every 
three months to the plaintiff. He ought 
further to be required to supply to the 
plaintiff once every three months a copy 
of the completed contracts which have 
been entered into by him. Any order 
which may have the effect of compelling 
him to disclose the agreements into 
which he may enter before those agree- 
meats have matured into completed 
contracts might seriously embarrass him 
in his business. These are the matters 
which I think the learned Sub. Judge 
ought to seriously consider if a proper 
application is presented to him by the 
plaintiff. But the fact that the order 
which has been passed by the learned 
Sub. Judge is undoubtedly hard on the 
receiver, is no ground for reviewing the 
consent order of the 11th November, 1921. 

This application must fail and we 
refuse it with costs. Hearing fee fifteen 
gold mohurs. ♦ 

Bucknill, J.:— This was an application 
made by one Nilmoni Chowdhuri who is 
the defendant in an action brought against 
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him by one Kedarnath Dagain the Court 
of the Sub. Judge of Dhanbad in 
the District of Manbhutn in connection 
with a claim for a very large sum of 
money which the plaintiff alleged have 
been advanced to the defendant relative 
to an agreement for sale of a colliery. 

There is no doubt that there was a 
serious dispute between the parties: the 
defendant, however, maintained that the 
real issue between them was merely a 
tnatter of account. The plaintiff, on the 
ground that the defendant was trying to 
dispose of the property in question and on 
other grounds, applied to attach the defen- 
dant’s colliery before judgment and for 
the appointment of a receiver pending the 
hearing of the suit, and, as a result of this 
application, the Sub. Judge called 
upon the defendant to show cause why the 
property should not be attached and why 
a receiver should not be appointed 
J>endente lite ; and he granted slu ad inttrim 
attachment pending the hearing of the 
application. When the matter on 1-9-1921 
came up before him the Sub. Judge made 
an order appointing the defendant as 
receiver. From this order the defendant 
appealed to this Court and a rule was 
issued upon the plaintiff to show cause 
why an ad interim stay of the execution 
of the order appointing the receiver 
should not be allowed. 

Now it is very important to note what 
took place when the matter was finally 
brought up before this Bench for it is 
from that that the present application 
now arises; it is accordingly necessary to 
review shortly what actually occurred. 
During the course of the hearing it was 
agreed by counsel purporting to act on 
behalf of the defendant and by counsel 
for the plaintiff that the defendant 
would deposit in Court on or before 
16 1-1922, the amount claimed by the 
plaintiff in order to satisfy any decree 
which might be passed against him in the 
suit and that in the event of his failure to 
do so the rule nisi would be discharged 
and the appeal dismissed with costs ; 
and on this basis this Bench on the 
11-11-1921 passed an order accord- 
ingly. The matter however did not rest 
there for on the 9-1-1922 the defendant 
filed the present petition in which he asks 
that the order passed by this Court on 
11-11-1921 should be reviewed (that is to 
say, set aside) on the ground that the indi- 
vidual who purported to represent him 
and who purported to agree to the terms 


of the order was in no way authorised so 
to do. The individual referred to was 
one Ram Ratan Das. It is noticeable, 
however, that the defendant in his peti- 
tion, whilst pointing out that Ram Ratan 
Das had no authority to assent to the 
terms of the agreement, also indicates 
that, owing to various circumstances such 
as strikes, demand for higher wages, and 
the insufficient supply of railway waggons 
which had occurred subsequent to this 
Court’s order, he had found it almost 
impossible to collect and deposit the 
agreed sum in Court. The authority of 
counsel for the defendant to enter into 
any such arrangement as had been 
embodied in the order of this Bench was 
under these conditions seriously challen- 
ged on behalf of the defendant ; and, the 
facts therefore demanded a close investi- 
gation. A considerable volume of evi- 
dence upon affidavit was adduced by 
both parties whilst in addition this Bench 
thought fit to have before it for examina- 
tion the individual named Ram Ratan 
Das to whom reference has already been 
made, another gentleman named Provash 
Chandra Ray who is an employee in the 
defendant’s firm and who v\as present at 
the Court at a very material date when 
the question of the terms of the 
order of ll-ll-l<^2l, were under dis- 
cussion ; in addition to this the defen- 
dant himself was also examined. I do 
not think that it is necessary for me to 
analyse closely the evidence which has 
been given. 1 have read and carefully 
considered it all and I have come, with- 
out difficulty to the conclusion that the 
attitude which is now taken up by the 
defendant is without justification. It is, 

I think, sufficient to say that Ram Ratan 
Das who was the defendant’s broker 
came to Patna on November 5th last in 
connection with the proceedings taken by 
the defendant in this Court against the 
order of the Sub. Judge; he was 
accompanied by a clerk in the defendant’s 
firm. Ram Ratan Das had a consultation 
with his counsel and says that he (Ram 
Ratan Das) suggested that if an adjourn- 
ment could be obtained the money could 
be collected by the defendant and deposit- 
ed in Court. As a result of this the matter 
was adjourned till the 1 1th idem and Ram 
Ratan Das returned to Calcutta; he stated 
that he did not inform his principal of 
what had taken place at Patna ; I regret 
to have to say that I cannot believe this 
statement. On the llth November, Ram 
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Ratan Das did not return to Patna ; but, 
on that date, the defendant was here re- 
presented by Provash Chandra Ray who, 
to use his own expression, ** looks after 
the defendant’s cases. ’* He also had a 
consultation with his legal a ivisers ; and 
•although says now that he did not 
agree to the arrangement made by his 
counsel and which formed the basis of 
the order of November llth, there is no 
doubt whatever in my mini that he did 
in fact, even thougri it may be somewhat 
reluctantly, acquiesce. The matter having 
been dealt with in the manner in which 
I have before indicated, this gentleman 
returned to Calcutta. There is no doubt 
that he told his master what had been 
done,* but no protest so far as I can see 
was ever raised until the present applica- 
tion was filed. In my ovvn view there is 
no doubt that what really took place was 
that there was in the mind of the defen- 
dant no thought of repudiating what had 
been agreed until it may have been found 
that the collection of the sum to be depo- 
sited presented perhaps more difficulty 
than had been anticipated or demanded 
somewhat greater sacrifices than had been 
expected. 

For these reasons I think that this ap- 
plication should be rejected with costs. 
The order of the llth November, 1921, of 
this Court will therefore stand but, as the 
money has not been paid in, the result is 
that the rule issued by this Court stands 
dischrrgeJ whilst the appeal stands dis- 
missed. But although that is so the order 
of the Subordinate Judge appointing the 
receiver should in my opinion be modi- 
fied in certain respects as have been de- 
tailed by my learned brother. 

Application rejected. 

A. I. R. 1922 Patna 239. 

Ross, J. 

Panchi Ram ind another — Petitioners 

V. 

Sheikh Muhammad Abdulla —Opposite 
Party. 

Cr, Rev, 73 of 1922, decided on 20th 
March, 1922. 

Criminal Procedure Code, S 1 44 — Order — No 
sufficient material — Order is not valid. 

The report of the police who were ordered to 
report as to the likelihood of breach of peace, 
gave the Magistrate no material for proceeding 
against the three petitioners. There was in the 
ibody of the report a general remark about Mar • 


waris is Muriiganj ; but certaiu persona were spe* 
dally named at the end of the report* and the 
Police Sub-Inspector prayed for proceedings 
against them : 

Held, the effect of the report must be under 
stood as limiting its purpose to these named per- 
sons. The Magistrate had no materials be- 
fore him upon which he could make an order 
against petitioners. [P. 240 Cs. 1, 2 ] 

P. C. Manuk, C. C. Das and P. C. Ray 
— for Petitioners. 

G. C. Pal — for Opposite Party, 

Ro88) J- : — This is an application by 
six persons against an order by the 
Magistrate of Madhipura passed under 
Section 144, Criminal Procedure Code. 
The application was only admitted in res- 
pect of three petitioners Panchi Ram, 
Sava Chand and Tajmul. 

A preliminary objection is taken that the 
force of the order has expired and that 
the Court ought not to interfere. The 
matter however is not clear because al- 
though the substantive order was passed 
on the 9th December, 1921, the Magis- 
trate recorded an order on the 25th Janu- 
ary, 1922, making the rule absolute. From 
this it would appear that the Magistrate 
intended the first order to be a conditional 
order and as do cause was shown against 
it, it was made absolute on the 25th 
January. I do not think it is necessary 
therefore in the present case to give effect 
to this preliminary objection. 

The facts of the case are that on the 
2nd December, 1921, the opposite party 
Sheikh Muhammad Abdulla who claimed 
to be the lessee of a certain ghat under the 
Maharaja of Darbhanga, filed a petition 
before the Magistrate of Madhipura 
praying for action against certain persons 
Indrachand and Balchand and certain 
other persons who are not parties to the 
present petition, for having refused to 
pay tolls to him. As there was likely to 
be a breach of the peace, the Police were 
ordered to report on this petition by the 
14th December In the meantime, as some 
goods belonging to the petitioners and 
others were detained at the ghat by the 
lessee, a petition was filed by six persons 
including Panchi Ram, Sava Chand and 
Tajmul, praying that theMagistrate would 
order the Sub Inspector not to interfere 
wit h their merchandise and allow them to 
remove their goods. When this petition 
was being heard the Mukhtear of the lessee 
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said that the Police report on his petition 
had been received. The Magistrate there- 
fore went into the whole matter and drew 
up the order complained against. 

The ground on which the learned 
counsel for the petitioners attacked this 
order is that there was nothing before the 
Magistrate to entitle him to say that the 
petitioners Panchi Ram, Sava Chand and 
Tajmul were likely to do anything leading 
to a disturbance of the public tranquillity ; 
they were merely placing their grievance 
before the Magistrate for such action as 
he was ready to take, and there was 
nothing in this to justify him in passing 
an order against them under Section 144, 
Cr. P. C. It is contended on the 
other side that the Police report refers to 
the Marwari merchants of Murliganj in 
general and that this report and the fact 
that the goods of these three petitioners 
as well as of other Marwaris had been 
seized entitled the Magistrate to find that 
these three petitioners were likely to 
commit a breach of the peace. 

Now the Magistrate does not purport to 
act on personal knowledge. It is true 
that if he has grounds on which he is 
satisfied that a breach of the peace is 
likely, then the Court will not enquire 
into the sufficiency of those grounds. 
But the contention here is that there was 
no material whatsoever before the Magis- 
trate for an order against these three men. 
It is clear that the petition of these three 
petitioners and others filed on the 9th 
December does not disclose any ground 
for an order against them. They merely 
recite the facts of the seizure of their 
property and pray for an order from the 
Magistrate upon the Police not to inter- 
fere with their merchandise. It is equally 
clear that the Police report gives the 
Magistrate no material lor proceeding 
against the three petitioners. There is in 
the body of the report a general remark 
about the Marwaris of Murliganj; but 
certain persons are specifically named at 
the end of the report and the Police Sub- 
Inspector prays for proceedings against 
them. The effect of the report must be 
understood as limiting its purpose to 
these named persons. The only other 
document is the petition of the lessee, 
and this admittedly makes no reference to 
these three persons at all. 
fl In my opinion the Magistrate had no 
|materiais before him upon which he could 


make an order against Panchi Ram, Saval 
Chand and Tajmul. The order so far as* 
these three persons are concerned is 
without jurisdiction and must be sat 
aside. 

Order set aside, 
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Dawson Miller, C, J. and Adami, J. 

Piihi4 Manji and another — Appellants 

V. 

Jhuhsar Singh and others — Respon- 
dents 

Letters Patent Appeal No. 61 of 1921^ 
decided on 23th April, 1922. 

Contract Act, S. 7^—^Kabuliat — Stipulation to- 
pay heavy rent in default of delivery of 
possession on due date may be a penalty 

The contract was that if after the lease terminat- 
ed the defendants continued on the land, they 
should pay to their landlord half the amount of 
the produce of land In the event of their objec- 
tion to do so or preventing the landlords from 
having the produce assessed the stipulation was 
that they should pay at Rs. 10 a bigha. 

Held, that that stipulation is purely penalty and 
not meant to be a substantive part of the contract 
binding in any way on the defendants. The 
Judge ought to consider what is the actual value 
of the produce in the particular case and award 
the plaintiffs a rent based upon the value of the 
produce. [P, 241, C. 2.J 

S. Satan — for Appellants. 

S, N. Dutt — for Respondents 

Dawson Millen C« ‘‘-“This is an 
appeal by the defendants under the 
Letters Patent from a decision of Mr.. 
Justice Ross setting aside the decree of 
the District Judge and restoring that of 
the Munsif. The defendants entered into a 
kahuliat with the patnidars of Mauza Birari 
Bhikham by which they took settlement 
of 80 bighas of land for a period of 4 years, 
that is from 1320 to 1324 F. inclusive at 
a rent of Rs. 2 per bigha. The kabuliats 
provided that the tenants should give up 
possession at the end of the term, but if 
on the expiry of the lease they continued 
in occupation and possession without 
taking a fresh settlement and executing 
kabuliats the landlords should have a right 
to half the produce and to have it 
apportioned. There then follows a 
stipulation in the kabuliats that if the 
defendants prevented the landlords 
from getting the produce apportioned 
the latter should be entitled to realise 
the value of their share in the produce 
at Rs. 10 per bigha. On the expiry of the 
lease the defendants remained in occupa- 
tion and it is alleged in the plaint and not: 
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contradicted that the defendants refused to 
give up possession or to allow the landlords 
to have the produce apportioned or to pay 
rent at the rate of Rs. 10 per higha. There- 
upon the plaintiffs who are the 8 annas 
landlords brought the present suit claiming 
their half share of the produce which they 
fix under the terms of the kahuUat at Rs. 10 
per bigha of Rs. 400 in all for the year 
1324 F. The defendants raised two de- 
fences, first, that they took kaimi settle- 
ment at Rs. 2 and that they were not 
aware of the terms of the kahuliat which 
were fraudulently inserted without their 
knowledgeand secondly that the stipulation 
as to Rs. 10 per higha was a penalty and 
not •binding upon them as an agreement to 
pay rent at that rate- 

The learned Munsif before whom the 
case came did not in fact go into the ques- 
tion of what was the actual rate in rupees 
of the produce of the land but thought that 
under the contract the plaintiffs were entit- 
led in the event of the defendants refusing 
to have the produce apportioned to recover 
rent at the rate of Rs. 10 per higha for the 
year 1324 F. and accordingly he passed 
Judgment for the sum claimed with costs 
against the defendants. 

On appeal the learned Officiating District 
Judge considered the terms of the kahuUat 
and came to the conclusion that the stipul- 
ation to pay rent at the rate of Rs. 10 per 
higha in the event of the defendants refus- 
ing to allow the produce to be apportioned 
was merely a stipulation by way of penalty 
and not a substantive part of the agree- 
ment binding the defendants to pay rent at 
that rate. What he said was that “the 
payment and price of the produce at this 
rate does not seem to me the proper consi- 
deration for the plaintiffs’ share in the pro- 
duce. There is nothing on the record to show 
on what basis or date this rate of the price 
was fixed at the time of the kahuUat. This 
TSite prima facie seems to me altogether un- 
reasonable. In this view of the matter 1 am 
prepared to hold that the agreement rela- 
ting to the payment of the price at Rs. 10 
per higha is in the nature of a penalty to be 
impressed upon the defendants if they failed 
to divide the produce as agreed upon, and 
as such it is not enforceable. It was sim- 
ply a sort of threat to compel the defend- 
ants to divide the produce should they hold 
over without executing a fresh kahuUat", 
In that view of the law it seems to me that 
the learned District Judge was quite right 
and on referring to 8. 74 of the Indian 
Contract Act it seems clear that the stipul- 
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ation contained in the hahuUat ^ was one 
which came within the direct term's of that 
section. It was a sum named in the con- 
tract as the amount to be paid 
in case of a breach of the contract 
and in such cases where that occurs the 
stipulation for payment of such an amount 
is treated and properly treated as a penalty, 
It is astipulation entered in the agreement 
merely with the object of forcing the 
defendants to fulfil their terms of the con- 
tract. In the present case the contract was 
that at the end of 4 years when the lease 
terminated the defendants should pay 
to their landlord half the amount of the 
produce of the land. That was the agree- 
ment, and in the event of their objecting 
to do so or preventing the landlords from 
having the produce assessed, then follows 
the stipulation that they should pay at 
Rs. 10 per bigha. It is clear to my mind 
that that stipulation was purely a penalty 
as understood in law and it was as one 
knows from one’s knowledge of 
the usual rate of rent of lands of this 
description a much higher rate of 
rent than is usual in such cases and I 
have no hesitation in coming to the con- 
clusion that that stipulation was purely a 
penalty and not meant to be a substantive 
part of the contract binding in any way on 
the defendants. In these circumstances 
the question is whether the learned District 
Judge was right in dismissing the suit on 
the ground that the rent claimed was a 
penalty or whether he ought to have con- 
sidered what was the actual value of the 
produce in the particular case and awarded 
the plaintiffs a rent based upon the value 
of the produce. 

When the matter came before the learn- 
ed Judge rf this Court he took a different 
view from that taken by the Officiating 
District Judge. His view was that prima 
facie the agreement was reasonable and 
that if the defendants contended that it 
was not reasonable then it was for them to 
prove it and in the absence of any finding 
based on evidence the learned Judge 
thought it must be held that the agreement 
was reasonable and that the plaintiff was 
entitled to recover rent at the rate of Rs. 10 
a bigha. I have already stated that in my 
opinion the stipulation was purely and 
simply entered in the kabuliat as a 
penalty. Then the only question which 
we have to consider is what ought to be 
the result. The learned District Judge dis- 
missed the suit and stated that the plain- 
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tiffs might in some other proceedings if 
they chose apply for the ascertainment of 
a fair rent based upon the actual produce. 
I do not think however in this case where 
evidence has been given by both parties as 
to the actual produce that we should be 
serving any good purpose by dismissing the 
suit and allowing the plaintiffs if they 
should be so advised to bring a fresh suit 
asking for rent based upon the produce. 
The question as to what the produce was 
or the value of the produce was or was not 
determined by the Courts below that is to 
say by the Lower Appellate Court and the 
Munsif. It was left undetermined but 
there is evidence on the record to which 
we have been referred and in my opinion 
in order to dispose of this suit we are 
entitled under section 103 of the Civil 
Procedure Code if the evidence on the 
record is sufficient to determine issue of 
fact necessary to the disposal of the 
appeal provided that that issue has not 
been determined by the Lower Appellate 
Court. The issue was not determined by 
the Lower Appellate Court and although 
the evidence is somewhat meagre and one 
can only arrive at a rough and ready con- 
clusion still the evidence is there and we 
have been referred to it and have read it 
and that is sufficient to enable the Court 
to come to a conclusion in the case as to 
what the proper rate of rent should be 
based upon the produce. The plaintiffs 
very naturally put it considerably higher 
than the defendants. 

The evidence on behalf of the defendants 
is roughly that the yield of wafci and hurtU 
was from 2\ to 3 maunds per bfpha and 
that tori is sold from Rs. 2 to Rs. 3 per 
maund. If you take the higher figures 
given by the defendant the result would be 
that the total produce would be about 
Rs. 9 per bigha. The plaintiffs, on the 
other band, put the produce much higher. 
They state that the land yields from 10 to 
12 maunds per bigha of maki and tori in 
the year 1324 F. If you take the lower 
ratei vi» , 10 maunds per bigha and treat 
the value as Rs. 3, then you get Rs. 30 per 
bigha. That estimate is in my opinion 
clearly excessive, but considering the 
evidence as a whole the result which I 
have arrived at is that a fair rent for the 
whole produce of the land would he Rs. 10 
per bigha so that the plaintiffs are 
entitled to rent at a rate of Rs. 5 per bigha. 
The result is that the judgment and decree 


of the learned Judge of this Court are set 
aside and a decree will be entered for the 
plaintiffs for rent at the rate of Rs. 5 per 
bigha in respect of 40 bighas, that is to 
say, Rs. 200 in all for the year 1324 F. 
With regard to costs the plaintiffs have 
succeeded to the extent of half their claim 
and we think that they are entitled to 
proportionate costs throughout. 

Adami, J. — I agree. 

Appeal allowed in part. 
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Adami, J. 

Thakur Kishan Narayan Singh and 
others —Fetiiioners. v. 

Emperor — Opposite Party. 

Cr. Revn. No. 84 of 1922, decided on 
12th April 1922, against an order of 
Deputy Commissioner, Hazaribagh. 

Cr.P. ( 7 ., S. 514 — Forfeiture of security under 
S. 1 07 ^Fr oof of forfeiture is necessary and court 
should record reasons. 

S. 614 lays down that it must be proved to 
the satisfaction of the Court that the bond has 
been forfeited and that the Court shall record 
the grounds of such proof, and it is after such 
grounds have been recorded that the person 
bound by the bond may be called on to show 
cause why the amount should not be paid. 
Where there has been a failure to carry out the 
express provisions of the law and the Deputy 
Magistrate acted without jurisdiction in failing 
to record proof before he issued notice to show 
cause, the petitioners are entitled to have 
proceedings set aside. IP. 243, C. 1] 

Hasan Imam and A. P, JJpadhya — for 
Petitioners. 

H. Jj. Handkeolyar — for the Crown. 

Judgment The petitioners in this 
case were bound down in proceedings 
under section 107, Cr. P. C . to keep the 
peace for one year in January 1920. Later 
on in that year a complaint was laid before 
the Magistrate by the opposite party to 
the effect that the petitioners were so 
acting as to cause a breach of the peace. 
The Magistrate did not treat this as an 
ordinary complaint but sent the matter to 
the police for enquiry. The police seem 
to have made an enquiry and tq have 
submitted a report. On the 3rd of Decem- 
ber 1920 the Deputy Commissioner on 
reading the report of the police stated that 
he was of opinion that the facts disclosed 
justified the issue of an order on the peti- 
tioners to show cause why they and their 
sureties should not under section 514 of the 
Criminal Procedure Code forfeit their bonds 
of Rs. 200 each. The Deputy Commissioner 
ordered that case should be transferred to a 
Deputy Magistrate for disposal after issue of 
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notice. A notice accordingly was issued 
to the petitioners asking them merely to 
show cause why their bonds should not be 
forfeited. 

The petitioners duly appeared and the 
police were directed to produce witnesses, 
and these witnesses when produced were 
examined and cross-examined in the pre- 
sence of the petitioners. During the course 
of the proceedings the Dy. Magistrate who 
was hearing the case considered whether 
he should frame charges against the peti- 
tioners under certain sections of the Penal 
Code. After the examination of the wit- 
nesses produced by the police the petitioners 
called no evidence and then the Dy. Magis- 
trate drew up an order finding that the 
petitioners had committed breaches of the 
peace and directing that their bonds 
should be forfeited. An appeal was made 
to the Dy. Commissioner who upheld the 
finding of the Dy. Magistrate. 

The orders of the Dy. Commissioner and 
the D. Magistrate are assailed before me 
on the ground that they were passed with- 
out jurisdiction. Mr. Hasan Imam’s con- 
tention is that the wording of S. 514 
shows that, before issuing an order calling 
upon a person who is subject to a bond to 
show cause why he should not forfeit it, 
the Magistrate is bound to have before him 
sufficient proof that a good reason exists 
ifor making the order and the section 
requires that the 'grounds of such proof 
must be recorded. In the present case 
the petitioners were merely called upon 
to show cause on the police report 
which had been submitted to the Magis- 
trate, and evidence was taken on oath 
after the order had been issued. S. 514 
lays down that it must be proved to 
the satisfaction of the Court that the bond 
has been forfeited and the .Court shall 
record the grounds of such proof, and it is 
after such grounds have been recorded 
that the person bound by the bond may 
be called on to show cause why the 
amount should not be paid. The conten- 
tion of Mr. Hasan Imam is supported by 
the case In Be Hart ram Buhham (1). 
There it is clearly laid down that the 
Magistrate cannot have jurisdiction to 
issue an order to shew cause under Section 
514 until it has been proved, and proof 
has been afforded by evidence recorded on 
oath that there is justification for forfeit- 
ing the bond ; there must be prima facts 
proof that the bond has been forfeited. 
It is quite clear, I think, that in the pre* 
(1) 11 B.H.C.B. 170. 


sent case the Dy. Magistrate treated the 
case as a criminal case and this is shewn 
by his doubt as to whether charges should 
be framed. Proceedings under S. 514 are 
of the nature of civil proceedings and it 
has been more than once laid down that 
the provisions of section 514 must be most 
carefully observed. I do not think that as 
a matter of fact, the petitioners were in 
any way prejudiced by the procedure 
adopted by the Dy. Commissioner, but 
there ‘has been a failure to carry out the 
express provisions of the law and the 
Dy. Magistrate acted without jurisdiction 
in failing to record proof before he issued 
notice to show cause, and on this ground 
I must hold that the petitioners are entitled 
to have the proceedings set aside and the 
amounts that they have paid 'as forfeited 
refunded to them. Proceedings set aside* 
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Das AND Bucknill, JJ. 

Mahanth Bamrupgir and others — 
Appellants. v. 

Lai Chand Mar war i and others — 

Respondents. 

Appeal Nos. 101 and 102 of 1919, 28, 
29, 30 and 32 of 1920. decided on 12th 
April, 1922 from Original Decree of Sub- 
J., Muzaffarpur. 

(а) Lim. Act, Art, 1 34-^EeligiouB endowment 
is not a trust^The head not trustee — Alienation 
by head of mutt— Art* 134 does not apply % 

The endowments of a Hindu Math are not 
‘•conveyed in trust” nor is the head of the 
Math a “trustee” with .regard to them, save 
as to any specific property proved to have 
vested in the head for a specific and definite 
object ; and that consequently Art, 134 of the 
Lim. Act does not apply where the head of a 
Math has alienated the properties not proved 
to be subject to a specific trust. Vidya faruthi 
V. Balusami, 44 Mad. 831, foil. [P. 244, C. 2.] 

(б) Lim. Act, Art, 144--- Religious endowment — 
Property vested in mahant — Alienation by 
mahant — Suit by successor against alienee-^ 
Time runs from death of alienor or when he is 
presumed to have died — Evidence 'Act* 

Where the property is vested in the juridi- 
cal person, and the Mahant is only the repre- 
sentative and manager of the idol, the act of 
alienation is a direct challenge upon the title 
of the idol, and the idol or the manager of the 
idol on behalf of the idol mast bring the suit 
within 12 yeaVfl from the date of the alienation, 
But where the title is in the Mahant or the 
Sbebait the aot of alienation is not a challenge 
upon the title of the idol, though the property 
may be endowed property in the sense that 
its income has to be appropriated to the pur- 
poses of the endowment ; and there is no ad- 
verse possession so long as the person making 
the alienation is alive and the poaseseion of the 
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defendant. becomes adverse to the plaintiffs 
only when a new title has come into existence 
capable of maintaining the suit and which hat 
not approved of or aoquiesced'in the alienation. 
Where there can be no doubt whatever that 
though the property is endowed property in 
the sense that its income has to be appropriate 
ed to the purposes of the endowment, still the 
title is in th« suocessive Mahants, time is to 
run from the date of the death of alienor who 
alienated the properties in dispute. If the 
alienor has not been heard of for 7 years by 
those who would naturally have hoard of him, 
if he had been alive, it can be presumed that 
he is dead. The suits are not barred as the 
time begins to run from the date of the pre- 
sumption. Damodar Das v. Lalchan Das, 37 
Oal. 885, referred. Vaidya Varuthi v Balusami, 
44 Mad. 831, followcd.[P. 247. C.l; P. 248,C.1.| 

Hasan Imam, G. 0. Das, 0. G. Pal, 
Dayal and B, K. Prasad — for Appellants. 

Sultan Ahme i, S.G> Mltra, L. N. Singh, 
T Sahay, Sant Prasad, J. G. Prasad 
Singh and Bhagwan Prasad — for Respon- 
dents. 

Das, J — These analogous appeals arise 
out of suits instituted by the appellants 
for recovery of certain properties held by 
Mahant Bhuan Gir as Mahant of an asthal 
at Pakri Khemkaran and now in the pos- 
session of the defendants as a result of 
a certain transaction of Mahant Bhuan 
Gir.'PlaintiflF No. 1 claims to have succeed- 
ed Bhuan Gir as Mahant of the asthal. 
The remaining-plaintiffs have taken certain 
conveyances from plaintiff No. 1 and have 
actually paid the expenses of this litiga- 
tion. The plaintiffs allege that Bhuan Gir 
was addicted to certain vicious habits and 
that there was an entire absence of legal 
necessity in respect of the various transac- 
tions into which Bhuan Gir entered, as a 
result of which the properties, to recover 
which the present suits have been institu- 
ted, have passed into the hands of the de- 
fendants. It appears that Bhuan Gir left 
for a pilgrimage sometime prior to 1895, 
and has not been heard of since. In 1895 
the plaintiffs instituted suits for recovery of 
these properties and they alleged that 
Bhuan Gir had in fact died on the 15th 
Baisakh 1299. The defendants in their 
written statement raised the plea that 
Bhuan Gir was in fact alive at the date of 
the institution of the suits and they main- 
tained that the suits were premature. Both 
the Court of first instance as well as the 
High Court on appeal found in favour of 
the defendants on the point raised by 
them and dismissed the plaintiffs* suit as 
premature, the judgment of the High Court 
beiog iated tbe ?0th November 1897. As 


Bhuan Gir has not been heard of since the 
date of the pronouncement of the judgment 
by the High Court the plaintiffs instituted 
these suits in June 1917. 

The defendants raise various questions 
of law and facts; but the learned Sub- 
ordinate Judge has decided all the points, 
save one, in favour of the plaintiffs. He 
has come to the conclusion that Bhuan 
Gir held the properties as a trustee for the 
asthal and that there was no necessity for 
him to dispose of these properties. But he 
came to the conclusion that the suitshaving 
been instituted more than twelve years 
from the date of the alienations in question, 
they are barred under the provision of Art. 
134 of the Limitation Act. It has, how- 
ever, been held by the Judicial Committee 
in the recent case of Yidya Varuthi v. 
Balusaini (1) that the endowments of a 
Hindu Math are not’ “conveyed in the trust” 
nor is the head of the math a “trustee” 
with regard.to them, save as to any specific 
property proved to have vested in the head 
for a specific and definite object, and that 
consequently Art. 134 of the Limitation 
Act does not apply where the head of a 
Math has alienated the properties not pro- 
ved to be subject to a specific trust. It is 
not the case of the respondents that the 
properties in dispute were conveyed in trust 
to the head of the asthal at Pakri Khemka- 
ran or that they were vested in him for a 
specific and definite object. In my opinion 
the decision of the learned Subordinate 
Judge on this point cannot be supported 
and must be reversed. 

The learned Vakil for the respondents 
accepts the position that in view of the 
decision of the Judicial Committee, to 
which I have just referred, the decision of 
the learned Subordinate Judge cannot be 
supported, but he maintains that though 
Art. 134 does not apply, the suits are 
nevertheless barred under Art. 144 of the 
Limitation Act.* Under Art. 144 of the 
Limitation Act the period begins to run 
from the time when the possession of the 
defendant becomes adverse to the plaintiff. 
There are decisions far too numerous to 
mention that where the property is in a juri- 
dical person and such property is transfer- 
red by a person who is only the represen- 
tative and the manager of that juridical 
person then there is adverse possession to 
the right of the Juridical person from the 

~ (Ij aXr. 1922 P.C. 123 *44 Mad. 831 
«48 J.A. 302 (P.C) 
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date of the alienation. It is sufficient to 
refer to Dam§dar Das v. Lakhan Das (2). 
The facts of that case were these ; the 
properties in question which were annexed 
to the Math at Bibisarai formed part of the 
debutter estate of idol Sri Gopaljin the 
Bibisarai Math being subordinate to the 
MathBbadrak. On the death of a Mahant, 
a controversy arose between two chelas as 
to the right of succession to the Maths and 
the propertj^ annexed to them. The dispute 
was settled by an arrangement embodied in 
an ekrarnafna dated the 3rd November 1874 
executed by the senior chela in favour of 
the junior chela, by which the Math at 
Bhadrak was allotted in perpetuity to the 
senior chela and his successors, while the 
Math at Bibisarai and the properties an- 
nexed to it were allotted to the junior chela 
and hie successors for the purposes con- 
nected with his Math, subject loan annual 
payment of Rs. 15 towards expenses 
of the Bhadrak Math. Less than twelve 
years after the death of the senior chela, 
but considerably more than that period 
after the date of the ekrarnama, the appel- 
lant, the successor of the senior chela, 
brought a suit against the junior chela to 
recover possession of the properties annex- 
ed to Bibisarai Math, on the allegation 
that they were debutter properties dedicated 
to the worship and service of the plaintiffs’ 
idol, and that they should not have been 
alienated in favour of the. predecessor-in- 
title of the defendant. Now it will be 
noticed that if the period of limitation 
began to run from the date of the aliena- 
tion the suit was clearly barred by limita- 
tion : but that if it begen to run from the 
date of the death of the person who alien- 
ated the property, the suit was well within 
time It was held by the Judicial Com- 
mittee that the period began to run from the 
date of the ekrarnam i and that the suit was 
accordingly barred by limitation. The 
basis of the decision was stated by Sir 
Arthur JVilson who delivered the judgment 
of the Board to be this : that in point of 
law the property dealt with by the ekrarn- 
ama was prior to its date to be regarded 
as vested not in the Mahant, but in the 
legal entity, the idol, the Mahant being 
only his representative and Manager. The 
learned Vakil for the respondents strongly 
relied on this case and maintained that 
the plaintiffs* suits having admittedly been 
brought more than twelve years after the 


(2) (1907) 37 Cal. 885*7 LC. 240* 
?7 I.A, 147 (P.C.) 


dates of the alienations in question must be 
dismissed as barred by limitation. 

But there is a second and a different line 
of cases upon which Mr. Imam strongly 
relies. The first of these cases is Ahhiram 
Qoswami v. Shyama Gharan Nandi (3). 
The facts -of that case were these : in 1787 
the then Raja of Pandra made a grant by 
way of lakheraj debutter”, the entire mauza 
of Gorfalbari to the predecessor-in-title of 
the plaintiff. It will be noticed that the 
grant was'in terms not to an idol but to the 
predecessor- in ti tie of the plaintiff who re- 
ceived the gift as one for the service of the 
particular idols whose shebait he was. On 
the 6th February 1860 and on the 2nd 
November 1896 respectively the then Mah- 
ant of the endowment granted leases of 
the mauza in question in favour of the de- 
fendants. The action was brought with- 
in twelve years of the death of the Mahant 
who granted the leases in question, but 
considerably more than twelve years after 
the dates of the leases for possession of the 
mauza on the ground that there was no 
power in his predecessor to alienate the 
mauza in favour of the defendants. The 
Judicial Committee came to the conclusion 
that the leases were valid only during the 
lifetime of the Mahant by whom these 
were granted, and that as Art. 1 34 of the 
Limitation Act did not apply, the plaintiffs 
suit could not be regarded as barred by 
limitation. It will be noticed that on the 
construction of the original grant in favour 
of the plaintiffs’ predecessor*in-title it was 
argued on behalf of the lessees that the pro- 
perty was in fact not debutter property 
but was the property of the Mohantby 
whom the leases were granted. The argu- 
ment was that although the grant was 
to the Mohant and by way of lakheraj 
debutter there was no complete or specific 
dedication of the mauza to the service of 
any idol but that the gift was to the 
Mahant personally and descendible to his 
heirs in return for blessings bestowed on 
the donor and his family. The Judicial 
Committee came to the conclusion that the 
donee received the gift as a gift for the 
service of the particular idols whose shebait 
he was and that the income of the mauza 
was entirely appropriated to that service. 
It will be noticed that if the argument of 
the respondents before us be well found- 
ed that argument was a clear answer 
to the suit in Ahhiram Gosu ami^e Oas^ (3) 


(3J (1909) 36 Cal. 1003*4 LC. 449* 
36 LA. 148 (P,C.) 



1922 


^46 Patna mahaNth ramrupgir «; lax, chard marWari (Das, J.) 


The .only other ca?e to which I need 
refer is the case of Vi^lya Varuthi Thiftha 
V. Balu^ami Af’yar (l). The properties 
which were the subject-matter of the liti- 
gation in that case were undoubtedly 
endowed properties in the seme that their 
income was appropriated to the purposes 
of the endowment, but the title to the 
properties was in the head of the endow- 
ment and the income was at his absolute 
disposal during his lifetime. On the 17th 
March 1891 the then Mahant, who may 
be described as Mahant No. 1 gave a lease 
in favour of plaintiff No. 2. The Mahant 
died shortly after and was succeeded by 
Mahant No. 2. In 1902 plaintiff No. 2 
gave a sub-lease to defendants Nos. 1 and 
2. In 1905 plaintiff No. 2 assigned his 
interest under the lease of the 17th March 
1891 to plaintiff No. 1. In the same year 
the management of the Math passed into 
the hands of the Diwan of Mysore. In 
1906 Mahant No. 2 died and was succeeded 
by defendant No. 26 who may be described 
as Mahant No 3. In 19l2i the sub-lease in 
favour of defendants 1 and 2 expired. 
Before the expiry of the lease they obtained 
a lease for seventeen years from the Diwan 
of Mysore. On the 5th March 1913 the 
suit was instituted for recovery of the land 
from defendants 1 and 2 and the question 
raised was whether Mahant No. 1 was 
entitled to grant a lease in favour of plain- 
tiff No. 2 and if he was not so entitled, 
whether the plaintiffs had acquired a title 
in themselves by adverse possession. Now 
it will be noticed that the alienation in 
question took place on the 17th March 
1891 and the dispossession of the plain- 
tiffs took place in 1912. If it be considered 
that the time began to run from the date 
of the lease, the plaintiffs undoubtedly 
acquired a title in the subject-matter of 
the lease by adverse possession. If, on the 
other hand, it be helci that the time began 
to run only from the death of the Mahants 
who granted and recognized the lease, 
then it could not be said that the plaintiffs 
had acquired a title by adverse possession ; 
for though Mahant No. 1 died shortly after 
granting the lease there was evidence 
which was accepted by the Judicial Com- 
mittee that Mahant No. 2 recognised the 
transfer and received the rent from the 
plaintiffs. Mahant No. 2, it will be remem- 
bered, died in 1906, and if the period of 
limitation only began to run from the date 
of the death of Mahant No, 2 it could not 
be said that the plaintiffs had acquired a 
title by adverse possession. The Judicial 


Committee came to the conclusion that 
neither under article 134 nor under article 
144 had the plaintiffs acquired a title to 
hold the land as against the endowment. It 
will be useful to quote the following pas- 
sage from the judgment of the Judicial 
Committee : — “Before the Board an alter- 
native argument has been advanced. It is 
contended that the second plaintiff acquir- 
ed the title he is seeking to establish by 
twelve years’ adverse possession under 
article 144. That article declares that for 
a suit " for possession of immoveable pro- 
perty or any interest therein not hereby 
('/.e., by the schedule) otherwise specially 
provided for” the period of limitation is 
twelve years’ from the date when the pos- 
session of the defendant became adverse 
to the plaintiff. In view of the argument 
it is necessary to discover when, according 
to the plaintiff, his adverse possession 
began. He was let into possession by 
Mahant No. 1 under a lease which purpor- 
ted to be a permanent lease, but which 
under the law could enure only for the 
grantor’s lifetime. According to the well- 
settled law of India (apart from the 
question of necessity, which does not here 
arise, a Mahant is incompetent to create 
any interest in respect of the Mutt property 
to enure beyond his life. With regard to 
Mahant No. 2, he was vested with a power 
similarly limited. He permitted the plain- 
tiff to continue in possession and received 
the rent during his life. Such receipt was 
with the knowledge which 'must be impu- 
ted to him that the tenancy created by his 
predecessor ended with his predecessor’s 
life, and can, therefore, only be properly 
referable to a new tenancy created by him- 
self. It was within his power to continue 
such tenancy during his life, and in these 
circumstances the proper inference is that 
it was so continued, and consequently the 
possession never became adverse until his 
death.” 

Now how is the decision in Damodar Dag 
V. Lahhan Das (2) to be reconciled with 
the decisions in the other two* cases ? In 
Damodar Das' case the period of limitation, 
according to the decision of the Judicial 
Committee, began to run from the date of 
the alienation and not from the date of the 
death of the person who made the aliena- 
tion. In the two other cases the period 
of limitation was held to run not from the 
dates of the alienations in questiooi but 
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from the dates of the death of the persons 
making the alienations. In my opinion 
the true rule is this ; where the property 
is vested in the juridical person, as it was 
in Bamodar Das* case, and the Mahant is 
only the representative and Manager of 
the idol, the act of alienation is a direct 
challenge upon the title of the idol, and 
the idol or the manager of the idol on 
behalf of the idol must bring the suit 
within 12 years from the date of the alie- 
nation. But where the title is in the 
Mahant or the Shebait, as it was in the 
two other cases to which I have referred, 
the act of alienation is not a challenge 
upon the title of the idol, though the pro- 
perty may be endowed property in the 
-ense that its income has to be appro- 
priated to the purposes of the endowment; 
and there is no adverse possession so long 
as the person making the alienation is 
alive and the possession of the defendant 
becomes adverse to the .plaintiffs only 
when a new title has come into existence 
capable of maintaining the suit and which 
has not approved of or acquiesced in the 
alienation. 

I have now to see whether the title to 
the properties in dispute was in the juri- 
dical person or in the succession of 
Mahants who presided over the affairs of 
that juridical person. In my opinion, 
there is no doubt whatever that the title 
is not in the juridical person but in the 
Mahants. Ex. 12 is an extract from the 
certified copy of register relating to per- 
gana Tilokechand and it shows that the 
villages stood in the name of the Mahant 
as “Bishunprit” and “Sheotar” villages. 
Exs. 13, 13a and'136 show that the grants 
in question were made in favour of the 
Mahants although the documents by 
which the grants were made are variously 
named as **sheotar” and docu- 

ments. Ex. 11 is the certified copy of a 
Tuhakar dated the 2nd November 1836 in 
certain proceedings instituted by the Gov- 
ernment to assess revenue on these pro- 
perties. The document recites that the 
original grant was made by Raja Pratap 
Singh in favour of Lachmi Gir, the pre- 
decessor-in-title of the plaintiff, and that 
the property was Shivater property and 
that in 1836 the question arose whether 
the grantee was entitled to hold the land 
revenue free. Certain proceedings were 
instituted to try the question whether the 
grant had been made previous to the 12th 
of August 1765, the date of accession of 
the East India Company to Diwani, the 


British Government having adopted the 
principle that grants previous to the 
accession to Diwani accompanied with 
possession should be held valid. As the 
grantee could not establish that the grant 
had in fact been made to him prior to the 
accession of the East India Company to 
Diwani, it was held that revenue should 
be assessed on these properties and we 
find from various documents in the record 
that settlement was concluded with 
Mahant Manik Gir, one of the predece- 
ssors- in title of the plaintiff. There can 
be no doubt whatever that though the 
property was endowed property in the 
sense that its income had to be appropria- 
ted to the purposes of the endowment, 
still the title was in the successive 
Mahants and that accordingly time began 
to run from the date of the death of 
Bhuan Gir who alienated the properties in 
dispute. There is no evidence when 
Bhuan Gir died, but as he has not been 
heard of for 7 years by those who would 
naturally have heard of him if he had 
been alive, we are entitled to presume that 
he is dead. 1 am of opinion that these 
suits are not barred by limitation. 

While I am on the question of limita- 
tion, it will be convenient to dispose of 
another point which was raised by Mr. 
Sultan Ahmad who appeared on behalf of 
some of the respondents. He argued that 
assuming that time began to run from the 
date of the death of Bhuan Gir, the suits 
must still be held to be barred by limita- 
tion inasmuch as it was the plaintiff's own 
case in the suits which he instituted in 
1895 that Bhuan Gir died on the 15th 
Baisakh 1299. Alternatively he argues 
that the plaintiff must show that his suit 
is within time. In other words, he must 
give evidence as to the date when Bhuan 
Gir actually died. In my opinion, the 
arguments are without any substance. It 
is quite true that it was the plaintiff’s case 
that in the suit which he instituted in 1895 
that Bhuan Gir died on the 15th Baisak 
1299, but that case was not accepted by 
the Courts. As regards the argument that 
Bhuan Gir must have died more than 12 
years before the institution of these suits, 
the short answer is that though a person 
who has not .been heard of for 7 years is 
presumed to be dead, there is no presump- 
tion as to the time of his death, and that 
if any one seeks to establish the precise 
period at wbich such persons diedt he must 
do so by actual evidence. The plaintiffs in 



1922 


248 Patna mahant ramrupgir v. lal chard marwari (Das, J.) 


substance say this: ‘’We have not heard 
of Bhuan Gir for seven years and we 
would naturally have heard of him if he 
had been alive. Consequently we ask the 
Court to presume that he is dead.** The 
Court is entitled to presume that he is ac- 
tually dead at the date of the institution 
of the suit and if it be the defendants* case 
that he died more than twelve years prior 
to the institution of these suits, it is for the 
defendants to establish the date of Bhuan 
Gir’s death by actual evidence. 1 must 
overrule the contentions raised on behalf 
of the defendants on the question of limita- 
tion. 

The learned Subordinate Judge decided 
all the other issues in favour of the appel- 
lants, but the respondents have challenged 
the decision of the learned Subordinate 
Judge on these issues, and it will now be 
necessary for me to consider how far the 
arguments advarxed on behalf of the res- 
pondents are entitled to succeed. It is 
argued that the suit is bad for non- joinder 
of parties. It appears that prior to 1895, 
there was a transfer by plaintiff No. 1 of 
certain share in the properties in dispute 
in favour of one Mahabaruni Prasad and 
it was argued before us that the failure to 
join him as a plaintiff in the action debar- 
red the plaintiffs from recovering possession 
at any rate of such share of the properties 
which plaintiff No. 1 sold to Mahabaruni 
Prashad. The argument, in my opinion, is 
unsubstantial. The conveyance was ad- 
mittedly prior to 1895 and it was found in 
the suits which the plaintiffs instituted in 
1895 that the plaintiffs had no cause of 
action. In other words, plaintiff No. 1 
had no title in him to convey. Accord- 
ingly it was unnecessary for him to join 
Mahabaruni Prashad as a plaintiff in the 
action. It was also argued that as one of the 
appellants Nurul Husain died pending the 
disposal of the appeals in this Court and 
that as the plaintiffs declined to substitute 
the heirs of Nurul Husain in the place of 
Nurul Husain, the plaintiffs are incompe- 
tent to get a decree in respect of the share 
which the plaintiff No. 1 sold to Nurul 
Huseain. In my opinion the question is 
one between plaintiff No, I and Nurul 
Hussain. Now the answers to this argu- 
ment are two in number. In the first 
place, the suit was filed on the 30th Novem- 
ber 1916 and the conveyance in favour 
of Nurul Hussain is dated the 15th of 
June 1917. In other words, Nurul Hus- 
sain took the transfer pendente life and it 
was wholly unnecessary to join him as a 


plaintiff in the action. He was in fact 
added as a plaintiff on the 30th January 
1918 on his own application. In my opi- 
nion he was not a necessary party to the 
suit and it is not a defect in the constitu- 
tion of the appeal that his heirs were not 
substituted in his place. The* other an- 
swer is that the question whether any title 
passed to Nurul Hussain is a question of 
evidence which can only be decided in a 
proceeding between the plaintiff and Nurul 
Hussain. We do not know whether Nurul 
Hussain paid the purchase-money to 
plaintiff No. 1 and it may have been 
agreed between them that title would not 
pass until the payment of the full conside- 
ration money. I am wholly unable to de- 
cide this point in the present proceedings 
between the plaintiffs and the defendants. 

The next argument of Mr. Sultan Ah- 
mad is that as a result of the resumption 
proceedings to which I have already refer- 
red, the properties in suit must now be 
regarded as having been resumed by the 
Government and settled with the Mahant 
in his personal capacity. Mr. Sultan 
Ahmad puts his argument as follows : — 
The properties were either in the idol or 
in the Mahant. If they were in the idol 
the suit is clearly barred. If they were in 
the Mahant then we are bound to consider 
the effect of the resumption proceedings. 
If the result of the resumption proceedings 
was to vest the property in the Mahant 
then Bhuan Gir was fully competent to 
alienate the property and Mr. Sultan 
Ahmad relied on Dtvl Punniah v. Goratula 
Kofamma (4). That was a case where the 
Government resumed certain lands which 
were held previously as charitable inam 
and after imposing an assessment granted 
a patta to one of the persons who were the 
trustees thereof prior to the resumption. 
It was held that the representatives of the 
other trustees had no right to claim a 
share in the land as against the trustee to 
whom the patta was given. Now in my 
opinion the question here is entirely diffe- 
rent, It was not the object of the para- 
mount authority in the resumption procee- 
dings to resume the lands and to re-settle 
the lands with the persons who originally 
held the lands As the history of the 
legislation on the subject shows the re- 
sumption was not of the land but of the 
revenue and that resumption meant nothing 


(4) (1916) 40 Mad. 939, 
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more than assessing the land to Govern- 
ment revenue. In my opinion the person 
with whom the Government settled the land 
in 1836 must be regarded as having conti- 
nued to hold the land on the same terms and 
subject to the same restrictions as bound 
him prior to the resumption proceedings. 

It was lastly argued that there was legal 
necessity in respect of the transaction in 
question. The learned Subordinate Judge 
has dealt with this question and has deci- 
ded the issue in favour of the plaintiff. 
Mr. Sultan Ahmad argued before us that 
it was sufficient for him to establish that 
there was representation made to his pre- 
deces 5 ors-in>title that there was necessity 
for the loans; and that he made due en- 
quiry to satisfy himself that there was in 
fact such necessity although it may be that 
there was no necessity to raise the loans ; 
and he relied upon the decision of the 
Judicial Committee in a recent case to the 
effect that the recital is clear evidence of 
representation and ii the circumstances 
are such as to justify a reasonable belief 
that an enquiry would have confirmed its 
truth then when proof of actual necessity 
has become impossible the recital coupled 
with such circumstances will be sufficient 
evidence to support the deed. We have 
been referred to the documents which es- 
tablish that the transactions took place so 
far back as the 19th December 1878 and 
the 6th March 1880, and we accept 
Mr. Sultan Ahmad’s contention that proof 
of actual necessity has become almost 
impossible. But before he can take ad- 
vantage of the piinciple laid down by the 
Judicial Committee he must establish that 
the circumstances were such as to justify 
a reasonable belief that an enquiry would 
have confirmed the truth of the represen- 
tation of which the recital is evidence. 
Now we have no proof at all as to what 
the circumstances in 1878 were. The in- 
come of the properties was between 
Rs.' 3,000 and Rs. 4,000 a year. We have 
no’ evidence that the circumstances at that 
time were such as to compel Bhuan Gir to 
go to the defendant’s predecessors-in title 
for loans. In my opinion the issue was 
rightly decided by the learned Subordinate 
Judge in favour of the appellants. 

I would allow these appeals, set aside 
the Judgment and decree passed by the 
Court below and give the plaintiffs a dec- 
ree for possession in respect of the proper- 
ties specified in the plaint with costs in 
both the Courts and mesne profits. 
Buckiiill, J. — I agree. App^aU allowed* 
1922 P-38 
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Mi, Bam Batan Kuar and other»-^ 
Second Party-Petitioners. 

▼. 

Tarahh Nath Bhaftaeharjt and others^ 
First Party-Opp. Party. 

Crl. Rev. Nos. 15, 16, 50 of 1922 de- 
cided on 2-3-1922 against the order of 
Sub. Div. Mag, Dinapur, dated 7-1-1922. 

(a) Cr. S, 1 SO^Irregularity — Misstating 

of evidence-- Order based on^ must be vacated. 

Where the Magistrate*! order was attacked 
on the ground that the amended proceedings 
were incorrect with respect to the names of 
the parties and the subject matter and the 
Kucha receipts relied upon by the Magistrate 
related only to a few of the claimants and could 
not therefore be evidence as regards possession 
of the large body of the members who claimed 
specific and separate lands in dispute and who 
had no community of interest and lastly on the 
ground that there was a misstatement of evi- 
dence. Held : on the facts proved, the Magis- 
trate’s order must be vacated. [P. 251, C. 2.] 

(b) Cr. P. C.j 8- 148 — Local inspection can- 
not be made^basis of decision. 

The object of local inspection is to under- 
stand and appreciate the topography of the 
land in dispute in order to aid the Magistrate 
in appreciating the evidence offered in court ; 
but the local inspection cannot take place of 
legal evidence, much less can the result thereof 
be used as a basis for the decision. Bama 
Sahai Singh v. Dwark Singh 61 I. C.V12, follow- 
ed. ^ [P.251,0.1.] 

Manuk 8. K, Banerjit 8. 0. Bose, K, N, 
Chaudhury, J, P. 8inyh, BultanuddinHus^ 
sain — for Petitioners. 

Qovi. Advocate and 0, 0. Pal — for Op*> 
posite Party. 

Jwala Prasad, J -.—This is an appli- 
cation against an order of the Sub-Divl. 
Mag. of Dinapore, dated the 7-1-1922, 
passed under S. 145 of the Code of Crimi- 
nal Procedure declaring the Ist party in 
possession of the land in dispute. The 
2nd party are petitioners before us. 

It appears that a proceeding under S. 145 
was originally drawn up mentioning 1100 
highas as the subject matter of dispute 
and 15 persons as members of the 1st 
party. Under the orders of the Magis^trate, 
on behalf of the 1st party names of 72 
persons, with the lands and the boundaries 
thereof, claimed by each of them, were 
filed in separate sheets of paper. They 
were printed and were attached to an 
amended proceeding. The amended pro- 
ceeding, however, omitted to mention all 
the 72 persons as members of the 1st party, 
wherein the names of 15 persons as origi- 
nally stood, continued. The total of the 
area claimed by each membciT of the 
Ist partyr as -mentioned in the aforesaid 



250 pAtna m. RAM RATAK KUAR V. TARAKH NATH Owala Prasad, J.) 1922 


sheets of paper attached to the amen- 
ded proceeding, comes to about 800 odd 
h$ghai, vrhereas the amended proceeding 
continued to mention 1100 highas. There 
was no dispute with respect to the remain- 
ing 300 bighas which has neither been 
expunged from the proceeding, nor has any 
order been parsed with respect thereto in 
the final order of the Magistrate, dated the 
7th of January 1922. The amended pro- 
ceeding was therefore incorrect and irregular 
with respect to the names of the parties 
and the subject-matter in dispute. 

Out of the 800 old bighas claimed by 
the members of the 1st party, eleven of 
them Basdeo, Sheo Tahal, Saducharan, 
Sukhdeo, Ramunandan, Danukhdhari, Ras- 
dhari, Saudagar, Tilak, Bali Ram and 
Bipat relinquished their claims as set forth 
against their names in the sheets of paper 
attached to amended proceeding with res- 
pect to the land aggregating to 115 bighas, 
and the Magistrate therefore declared the 
possession of the 2nd party with respect 
thereto, and we are now not concerned 
with it. Magistrate passed the following 
order : 

** The other lands in dispute loss 115 bighas. 

“ Surrendered of Shes Tahal, Basdeo. 

“ Sadhuoharan, Sukhdeo, Ramnandam, 

** Dhanukhdhari, Rasdhari Saudagar, Tilak. 

** Baliram and Fipat 1 hold to be in the 

“ Possession of the Ist party tenants.” 

Mr. Manuk contends that this order 
evidently relates to 1 100 bigha$ which was 
in the proceeding minus 115 bighas and is 
therefore wrong inasmuch as the area 
claimed by the members of the 1st party 
in the sheets of paper attached to the 
proceeding amounted only to 800 odd 
bighoi This contention appears to be 
substantial. It has not even been refuted 
by Mr. Sultan Ahmad who appears on 
behalf of the 1st party. The mistake 
apparently arose on account of not having 
amended the proceeding in which 1100 
bighas occurred in view of the claims of 
the 1st party which disclosed that only 
800 odd bighas was in dispute. 

Mr. Manuk further contends that the 
Magistrate has not based his finding of 
possession in favour of the 1st party upon 
any legal evidence, nor was there such 
evidence to justify his finding. The con- 
tention is that 8 of the claimants out of a 
large body of about 60 to 72 persons gave 
their evidence in Court. There was no 
evidence except of a vague character as 
regards the lands claimed by the rest of 
the members of the 1st party. They them- 


selves have not come forward to depose in 
Court The Kucha receipts relied upon 
by the Magistrate relate only to a few of 
the claimants and cannot be any evidence 
of pos>ession as regards possession of the 
large body of the remaining members of 
1st party claiming specific and separate 
lands in dispute. Herein also the conten- 
tion is well founded. The Magistrate has 
not referred to the oral evidence offered on 
behalf of the 1st party to prove their 
possession, and we do not know whether 
he was satisfied with the oral evidence 
adduced on their behalf. It is also true 
that the receipts are only with respect to 
afe vv of the claimants about 8 in number 
who gave evidence. Therefore even if 
the Magistrate had acted upon the evidence 
offered on behalf of the 1st party, it was 
not sufficient to hold the possession of all 
the members thereof with respect to the 
particular plots of land claimed by them. 
The Magistrate has treated the members of 
the 1st party as one body, and has 
apparently taken the evidence offered to 
prove the possession of some of them with 
respect to the particular plots of land 
claimed by them as sufficient for finding 
possession with respect to all the members 
of the 1st party. In this he is in error, 
for there is no community of interest among 
the members of the 1st party, except that 
they claim to be the tenants of the land in 
question ; but each of them claims separate 
parcels of land as set forth in the sheets of 
paper attached to the proceeding ; so that 
whereas one of the members of the 1st party 
might be in possession of the land claimed 
by him the other members might not be in 
possession of the lands claimed by them. 

The Magistrate has referred to the 
Chaukidari assessment list in support of 
the claims of the 1st party. He has very 
rightly taken this evidence as only corro- 
borating the general case of the members 
of the 1st party that they held some lands 
in the village. He says : “ If these tenants 
“ had not been in cultivating possession 
“ of the lands in August 1920, the sirpanoh 
“ and Rai punches could not possibly have 
“ prepared such an assessment list and 
“ have given Chaukidari receipts for these 
“ holdings on payment by the tenants.** 
Both the parties prepared and filed before 
me a comparative statement showing the 
areas claimed by the members of the 1st 
party and those mentioned in the Chauki- 
dari assessment. They largely differed 
and therefore the Chaukidari assessment 
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could not possibly be evidence of posses- 
sion of the specific lands claimed in the 
present case, and the Magistrate also has 
not treated it as such. 

It appears that the Magistrate has 
mainly proceeded upon the result of his 
local inspection. He says that he had 
examined a number of persons on the spot 
and bad asked the tenants to point out the 
respective lands to him. As to the local 
inspection he says “Most of them (ten- 
ants) who were examined by me bad 
from 15 to 20 plots in twelve to fifteen 
widely scattered hhanlas. They were 
tested searchingly in regard to in each 
case not less than six or seven of their 
holdings, etc.*’ Then he gives the names 
of the 17 tenants examined by him. The 
evidence of these people could not be acted 
upon without giving proper opportunity to 
the other side to cross-examine these. The 
real scope and object of holding local ins- 
pection was pointed out by this Court in the 
case of Bam Sahai Singh v. JDwarTca Singh 
and othern (1). The object of local inspec- 
tion is to understand and appreciate the 
topography of the land in dispute in order 
to aid the Magistrate in appreciating the 
evidence offered in Court; but the local 
inspection cannot take the place of legal 
evidence, much less the result thereof can 
be used as a basis for the decision. The 
Magistrate has, as a matter of fact, solely 
relied upon his local inspection and the 
statement of witnesses made to him at the 
inspection for the purpose of holding 
possession of the lands in dispute with the 
1st party. His entire order is therefore 
vitiated. The Magistrate has not acted 
upon any definite legal evidence on behalf 
of the members of the 1st party in support 
of their possession over the lands claimed 
and included in the proceeding. The order 
on this ground alone is liable to be set 
aside. 

Mr. Manuk has also pointed out to me 
that the teamed Magistrate has vitiated his 
inquiry and order by misstating the evidence 
on the record. For instance, the Magis- 
trate says: “The 1st party have claimed 
that they were never dispossessed, that 
they were permitted to remain on in 
their old holdings on payment of salami 
There is no “evidence for or against this 
assertion.” At another place, he repeats it 
in the following words : “These original 
holdings were sold up in auction and 
delivery of possession was obtained by 

(1) a921) 1 P. L. T. 569*61 T C* 712 


Narain Dutt, whether he actually dis- 
possessed those tenants from their parti- 
cular lands there is no evidence for or 
against.” Mr. Manuk says that evidence 
was given on behalf of the 2nd party to 
disprove the above claim of the 1st party, 
and that the Magistrate is wrong in saying 
that there is no evidence against the asser- 
tion of the tenants. 

Again, the Magistrate says “There is 
no evidence to disprove their (tenants’, 1st 
party) statements that ‘besides these lands 
they have no other means of livelihood,” 
Mr. Manuk says that the evidence both on 
behalf of the 1st and the 2nd parties shows 
that the tenants have other lands besides 
the disputed lands, and he refers to the 
statements of Bahori (witness No. 1 for 
the 1st party) and Sukhari (witness No. 15 
for the 2nd Party). There are other pas- 
sages also pointed out in the judgment of 
the Court showing that the remarks made 
by the Magistrate were against the evi- 
dence on the record. This also largely 
takes away the value of the decision of the 
Magistrate in the present case, 

I therefore hold that the order of the 
Magistrate in the present case must bej 
vacated; but as there is a serious dispute! 
between the parties tending to a breach ofj 
the peace, the proceeding should not be 
dropped once for all, but that the proceed- 
ing instituted by the Magistrate should be 
thoroughly enquired into. I therefore 
direct that the case be remanded for an 
enquiry under Section 145 of the Code 
after amending the proceeding stated 
above and on giving full opportunity to 
the parties to give any additional evidence 
they like in support of their respective 
claims. The parties agree that the evidence 
already on the record may be used in the 
case but that they may be permitted to 
give additional evidence. The course sug- 
gested by the parties appear to be reasona- 
ble and I accept it, because 1 fully 
appreciate the remark of Sultan Ahmad 
that the attention of the parties mostly 
directed in the present case to the trial ci 
the issue as to whether the 2nd party had 
made settlements of the lands with new 
tenants after the dakhaldehani in 1904, or 
that the old tenants such as the members 
of the 1st party were allowed to hold pos- 
session of the lands either by some arrange- 
ment or by fresh settlements. The parties 
therefore did not; direct their attention to 
the principal issue in the case, namely, as 
to which party was in possession of the 
specific <?lainied in the case. The 
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lands in the present case are parcels clai> 
med by several persons, each tenants 
claiming rigi^t to hold the land for himself. 
The evidence of the claim of each of the 
tenants was therefore necessary. In order 
to avert the danger to a breach of the 
peace, the lands in the present case should 
be attached under clause (4) of Section 145, 
and the Magistrate upon the evidence in 
the case will dispose of the proceeding in 
accordance with law. 

In the circumstances of the case and in 
view of the opinion expressed by the 
Magistrate, the parties propose that the 
case be tried at Patna. I am told that the 
Magistrate is under orders of transfer and 
will be succeeded by another Magistrate. 
In that case, the case will be heard by the 
successor of the present Magistrate, other- 
wise it will be transferred to Patna. The 
matter should be expedited. Oase remanded* 

A. I. R. 1922 Patna 252. 

JWALA Prasad, Ag. C. J. and Das, J. 

Shmhh Ahdnl Rahman — Plaintiff- Ap- 
pellant. V. 

Shih Lai Sahu and others — Defendants- 
Respondents. 

S. A. No, 192 of 1920 decided on 18th 
July 1921 from a decision of Dist. J., 
Bhagalpur, dated 20th August 1919, 

^ (a) Hindu haw — Antecedent debt as considera- 
tion j or Mortgage bond proved — Proof of family 
necessity or benefit to minor is not necessary* 

Where upon the pleadings and upon the find- 
ings of the trial Court it is obvious that the 
consideration of the mortgage bond in question 
was an antecedent debt of the father of the 
minor defendant there is no obligation on the 
part of the plaintiff to prove family necessity 
or benefit to the minor for the loan. 

. . [P. 263, C. 1.1 

{b)' Civil P * C.fO* /, R* 2'^Suit on mortgage 
hond'^Mortgagor — Joint family sufficiently re- 
presented-^Non- joinder of one member is not 
fatal to suit* 

The plaintiff in a mortgage suit is bound to 
bring every person interested in the mortgage 
or in the equity of redemption upon the record, 
but, when upon the face of the record it is ob- 
vious that there is sufficient representatiou of 
the members of the joint family, although all 
are not on the record, the plaintiff’s suit 
cannot fail. Jag. Shah v. Ram Chandra Prasad 
B* A. No. 716 of 1919 since reported ‘A.l.R, 
(1931) Pat, 389; 6 P. L. J. 640 (1921i followed. 

[P. 268, C. l.J 

(c) Words — * Hearing '-^Meaning* 

The word 'hearing* has not been defined in 
the Civil Procedure Code, but it is obvious that 
it is used in the different rules with a view to 
state the different purposes for which a date 
for hearing of the suit is fixed. [P. 354, O, 3 1 
(d) Civil P, C*, 0. XVIR R. 3 and O. IX, R. ^ 
Day fixed for appoMment of guardian*^Dismi8^ 
mloffuU for default on that day if without 
ml Of ^es judicata 


In a mortgage suit a day was fixed for the 
appointment of a guardian of a minor defen- 
dant. The plaintiff having failed to appear on 
that day the suit was dismissed, Held', the de- 
fault of the plaintiff fell under O. XYII, R. 8 
and not under O. IX, R. 8 of Civil Procedure 
Code. As under O. XVII, R. 3 it was incum- 
bent upon the Court to fix a day op default for 
the disposal of the suit and inasmuch as the 
parties and particularly the plaintiff who suf- 
fered by the order did not know that the case 
would be taken up for hearing as soon as there 
was a default in his not taking the necessary 
steps for the appointment of a guardian, the 
order was without jurisdiction and if that is so 
there is no valid decree which can oporal© as 
res judicata so as to bar afresh suit of the 
plaintiff based upon the mortgage bond in 
question. IP. 255, C. 1.] 

L.N. Singh and S. Dayal — for Appellant. 

Rai T* N* Sahai— for Respondents. 

Jwala Prasad, Ag. C. J. — This appeal 
arises out of an action to enforce a mort- 
gage, dated the 11th August 1914. The 
mortgage bond executed by Shib Lai, 
Defendant No. 1, and Mahabir, father of 
defendant No. 2. Ramchandra, Defendant 
No. 4 is the son of Defendant No. 1. 
Defendant No. 3, Mahadeo Lai, is a sub- 
sequent purchaser of the equity of redemp- 
tion in execution of a decree, Defendants 
Nos. 5, 6, 7 and 8 are members of his 
family. One member of the family Shib- 
nath, son of Jagannath, Defendant No. 6 
is not on the record. The Courts below 
passed only a personal decree against the 
Defendants Nos. 1 and 2* They dismiss- 
ed the suit against Ram Chandra, son of 
Defendant No. 1, on the ground that legal 
necessity for the loan or benefit to him 
was not proved. The suit has also been 
dismissed as against subsequent purchasers, 
Defendants second and third parties, upon 
the ground that the order of the Court in 
the previous suit brought by the Plaintiff 
No. 892 of* 1915, dateJ the 6th June 1916 
operates as res judicata upon the points 
raised in the present case. Another reason 
given by the Court below for refusing a 
mortgage decree is that Shibnath, grandson 
of the subsequent purchaser Mafiadeo, is 
not on the record and consequently in his 
absence a mortgage decree cannot be pass- 
ed. On behalf of the appellant all these 
grounds upon which his claim for a mort- 
gage decree have been dismissed have been 
challenged. 

As regards the view of the Court below 
as to there being no proof as to the benefit 
from the loan or family necessity reference 
may be made to the allegations in the plaint 
that the mortgage in question was execut- 
in 1914 t'a pay off a prior debt of 
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the executant of the bond for which a suit 
had been already brought and which was 
settled by compromise between the parties 
that a mortgage bond be executed. That 
prior loan was certainly of a much anterior 
date because the suit to recover the same 
was instituted in the year 1913. Dealing 
with the issue as to consideration for the 
bond the trial Court held that the consider- 
ation was a hath chitta for which the pre- 
vious suit in 1913 was brought. Therefore 
upon the pleadings and upon the findings 
of the trial Court it is obvious that the con- 
sideration of the mortgage bond in ques- 
tion was an antecedent debt of the father 
and therefore there was no obligation on 
the* part of the plaintiff to prove family 
necessity or benefit to the minor for the 
loan. No doubt no argument was raised 
in the Court below as against the view of 
the trial Court that the plaintiff was not 
entitled to the mortgage bond inasmuch 
as the debt was not proved to have been 
beneficial to the-family nor for family neces- 
sity but the point does not require any con- 
sideration of evidence on the record. It is 
based entirely on the finding of the trial 
Court’ and is a purely legal point and there- 
fore it is open to the Appellant to dispute 
the view taken by the Courts below and it 
is also competent to this Court to hold 
upon the pleadings and the findings of the 
trial Court that the plaintiff is not requir- 
ed to show legal necessity for the loan or 
benefit to the sons of the executants. All 
the family members besides the executants 
are bound to pay the loan which was con- 
tracted to pay of the antecedent debts of 
the executants. The view taken by the 
Court below on this point is overruled and 
the contention of the learned Vakil on be- 
half of the Appellant therefore prevails. 

The second ground of dismissal of the 
Plaintiff’s claim to have a mortgage decree 
by the Court below appears also to be erro- 
neous. No doubt the Plaintiff in a mortg- 
age suit is bound to bring every person in- 
terested in the mortgage or in the equity 
of redemption upon the record and in this 
respect the view taken in the case of 
Qirwar Naratn Mahton v. Musammat 
Makbunessa (1) is right but when upon the 
face of the record it is obvious that there 
was sufficient representation of the mem- 
bers of the joint family although all are 
not on the record, the Plaintiff’s suit can- 
not fail. In the present case the Plaintiff 


(1) (1915) J. 468-36 I.C. 542* 


impleaded not only Mahadeo Lai in whose 
name the property appears to have been 
purchased but also almost all the members 
of his family with a clear assertion that 
they were all members of a joint family. 
It was through inadvertence or on account 
of some accidental omission that the name 
of one of the members of the family, Shib- 
nath, the grandson of Mahadeo Lai, was 
omitted. The defendants in their written 
statement did not disclose the name of that 
minor son of Jagarnath who is said to have 
been omitted from the record nor was 
there any denial that Mahadeo Lai or 
Jagarnath, the father of the minor, did not 
properly represent the minor in the suit. 
There was therefore a proper represent- 
ation of Shibnath in the present case. 
Again the property was purchased in the 
name of Mahadeo and if he was competent 
to represent the entire family in the transa- 
ction of the purchase there is no reason why 
he should not be held to be competent to re* 
present the other members in the present 
litigation in respect of the same property. 
This is in full accordance with the view 
taken by this Court in Jag Sah v. Earn 
Chandra Prasad (2). The view laken by the 
Court below upon this point also is over- 
ruled. 

There remains the crucial point in the 
case upon which both parties have address- 
ed us at great length. I have carefully 
considered the full and learned argument on 
both sides and the rules in the Code of 
Civil Procedure on this point and the auth- 
orities cited at the Bar. These are; — 
Bdlmukand Marwari v, Lachmi Narain 
Marwari (3), Namang Earn Sahu v. Eak- 
hori Mandur (4), Valliammai Nadathi v. 
Aseer^ada Nadar (5) and jPVrm of Mar- 
chand Eat Anand Earn v. Raja Earn Baha- 
dur Singh (6), 

I .eed not enter into a detailed consider- 
at* a of these authorities for in some of 
t :m I myself was a party to the Judgment 
.. nd I still adhere to the view taken, by 
me in those cases. The order of the Court 
in the previous suit relied upon by the 
lower Appellate Court and the Res- 
pondents in the present appeal is as observed 

OTaa.K. 1921 Pat. 377=-6 P.L.J. 640. 

(3) (1920) 2 U P.L.R. 197 = 57 LC. 
748. 

(4) (1919) 4 P.L.J. 277 = 51 I.C. 189« 
1 PL.T. 177. 

(5) (1919) 53 I.C. 44 = 12 Bur. L.T. 
158* 

(6) (1919) P.H.C.C. 32 = 48 LO. 193. 
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above of the 6tb June 1916 and i?eads as 
follows tt — 

“Up to date the Plaintiff has filed no 
talbana and no processes as ordered. To 
day also Plaintiff takes no step?. So I 
order the suit be dismissed for the Plaintiff’s 
default.” 

That suit was originally brought against 
the major defendants who had already ap* 
peared in the case and hied their written 
statement. On the 15th March 1916 issues 
were settled and the 4th May was fixed 
for disposal. Subsequently on the 22nd 
March the plaintiff applied to add new de- 
fendants, some of whom were minors. He 
was accordingly ordered to file talbana and 
process fees in order to have the notice 
served upon the proposed guardian of the 
minor Defendants.This talbana and process 
fee was not filed, which has been referred 
to in the order in question and which caus- 
ed the default of the Plaintiff. There is no 
doubt therefore that the original Defen- 
dants had already entered appearance in 
the case and upon the findings of the 
Court below they were also present on the 
6th June 1916 when the order of dismissal 
was passed. Therefore the order of dismis- 
sal could not have been under O. JX, R. 3 
of the Civil Procedure Code which is to be 
applied only when neither party appears. 
The order must therefore have been under 
O. IX, R. 8, inasmuch as the Defendants 
had entered appearance and were also 
present upon the date when the suit was 
dismissed. 

The question then is whether this is a 
valid order under O. IX, R, 8. If it is a valid 
order under that rule then the present suit 
is surely barred by R. 9 which clearly lays 
down that the plaintiff when his suit is dis- 
missed under R 8, shall be precluded from 
bringing a fresh suit. Therefore the con- 
tention of Mr. Lachmi Narain Singh that an 
order of dismissal for default is not a decree 
within the definition of the term in ^section 
2, Cl. 2 of the Code does not seem to be of 
any effect. If on the other hand the order 
of the Court of the 6th June does not come 
under O. IX, R. 8 then the Plaintiffs pre- 
sent suit cannot be barred by any provision 
in the Code and the order will be without 
any Jurisdiction. Consequently the princi- 
ple of re$ judicata also will not apply inas- 
much as the Plaintiff was not bound to 
have such an Order set aside either by 
appeal or by review or in any other way. 
Much has l^en argued gt the Bar as to the 
real meaning and scape of the word “heat- 
ing“ used in the different provisions of the 


Civil Procedure Code but a careful exa- 
mination of the rules on the subject will 
leave no manner of doubt that this is purely 
a question of academic interest. The word 
“hearing” has not been defined in the Code 
but it is obvious that it is used in different 
rules with a view to state the different pur- 
poses for which a date for hearing of the 
suit is fixed. Now in O. IX, 1, read 
with R. 3, it would appear that after the 
institution of the suit when the summons 
is issued upon the Defendants calling upon 
them to appear upon a particular date and 
that date is the first hearing of the suit 
and if the parties fail to appear when the 
suit is called on for hearing on that date 
the Plaintiff’s suit is dismissed for default. 
Various steps have to be taken by the 
parties in a suit in order that it may be 
ready for final hearing which means the 
examination of witnesses, the tendering of 
documents, and the hearing of arguments. 
At the intermediate stage in order to enable 
or compel the parties to take necessary 
steps in the prosecution of the case the 
Court may fix dates for some particular 
action to be taken. These dates are dates 
for hearing of that particular matter which 
is specified in the order of the Court. 

In the present case the Plaintiff on a 
previous date wanted to summon his wit- 
nesses but this was put off till the final 
date for hearing, meaning the examination 
of witnesses, was fixed, The same thing 
happened with steps taken up by the ap- 
pearing defendants for the production of 
their evidence. No doubt on the 16th 
March the Court had fixed the 4th May for 
disposal but in view of the application 
made by the Plaintiff in the meantifhe on 
the 22nd March the case could not be 
taken up for disposal on that date but an 
order was passed fixing a date for .the ap- 
pointment of a guardian for the proposed 
new defendants who were minors. The 6th 
June was specially fixed for that purpose 
and the hearing on the 6th June was for 
the appointment of a guardian of the 
minor Defendants and it was not for the 
disposal of the case. The Plaintiff did not 
take the necessary steps for the appoint^ 
ment of the guardian on that date and 
consequently there was a default on his 
part on the 6th June. That default of the 
Plaintiff bad to be dealt with under R. 3 
of O4 XVII, of the Code which says that 
“where any party to a suit to whom time 
has been grant^fgila to produce his 
evidenbe« or to of his 
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witnesses, or to perform any other act 
necessary to the further progress of the 
suit for which time has been alio wed, the 
Court may, notwithstanding such default, 
proceed to decide the suit forthwith.** 
The plaintiff having defaulted the Court 
should have proceeded to decide the suit 
forthwith. In order to do that in the present 
case it was incumbent upon the Court to 
fix a date for the disposal of the suit inas- 
much a^^ the parties and particularly the 
plaintiff who suffered by the order of the 
Court of the 6th June did not know that 
the case would be taken up for hearing as 
soon as there was a default in his not 
taking the necessary steps for the appoint- 
ment of a guardian. The Court in the 
order sheet does not even intimate that 
the case was to be taken up for disposal 
forthwith as is required by R. 3. The 
case could not therefore be disposed of on 
that date in the way the Court did, 
by dismissing the entire suit. The plain- 
tiff was entitled to have his case decided 
as against the appearing Defendants upon 
a chance being to give .to him to adduce 
his evidence which was postponed on 
account of the Court’s order that this 
should be put off till the final date for 
hearing was fixed. In this view the order 
of the* Court of the 6th June appears. to 
me to be without any jurisdiction and if 
that was so there was no valid decree 
which could operate as rei judicata so as 
to bar the present suit of the plaintiff 
based upon the mortgage bond in question. 
The result is that the view of the Court 
below refusing to give a mortgage decree 
upon the ground that the order of the 6th 
June operates judicata is set aside. 
I hold that the Plaintiff is entitled to a 
mortgage decree against all the Defend- 
ants and the subsequent 'purchaser Maha- 
deo Lai and the family members are cer- 
tainly bound to pay off the prior incum- 
brance of the Plaintiff. The result is that 
the decision of the lower Appellate Court 
is set aside and in lieu thereof it is ordered 
that a mortgage decree in terms of the 
bond be prepared carrying interest as sti- 
pulated in the bond up to the day of grace 
which is fixed as six months from this 
date and thereafter interest will run at the 
rate of 6 per cent, per annum till the date 
of realisation. If the sum due under the 
mortgage calculated as above, is not paid 
on or before the days of grace the Plaintiff 
will be entitled to sell the property. The 
appeal is decreed with throughout. 
Das, J.-I agreed'''"'"''"; , , 
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Dawson Miller, C.J. and Ross, J. 

Mahahir Prat ad Tewari — ^Appellant. 

V. 

Jamuna Singh and another — Respondents. 

Privy Council Application No. 54 of 
1921, decided on 16- 31 922 from a decision 
of Mullickand Bucknill, JJ, dated 21-4-21. 

Zrtm. Actf S, 12 and Art. 179 — Application 
for leave to appeal to Mia Majesty in Council— 
Limitation— ’Time taken for obtaining copies 0/ 
decree and judgment^ can he excluded. 

In computing the period of limitation under 
Art. 179 of the Lim. Act, the applicant is enti- 
tled under S. 12, cl. 2 to exclude the day on 
which the judgment complained of was pro- 
nounced and the time req^uisite for obtaining a 
copy of the decree. 8. 12, sub-S, 2 of the Lim. 
Act is general in its terms and applied to all ap- 
plications for leave to appeal including an ap- 
plication for leave to appeal to His Majesty in 
Council. Under sub-8. 3 of 8. 12 the time re- 
quisite for obtaining a copy of the judgment 
ought also to be deducted in cases of applica- 
tion for leave to appeal to His Majesty in 
Council The provisions of sub-S, 3 are meant 
to apply generally to cases covered by sub-S. 2 
and the reason seems to be this that if the ap- 
peal in question is from a decree then it is 
generally necessary that the judgment on which 
that decree is based should also be obtained. 

[P. 266, 0. 1.2.] 

B. Prasad — for Appellant. 

P. N. Sinha — for Respondent. 

Dawson-Miller, C. J. — This is an ap- 
plication for leave to appeal to His Majesty 
in Council from a decision of this Court, 
dated the 12th April 1921. The judgment, 
which it is sought to appeal from, is a 
judgment of reversal and the value of the 
matter in dispute is over Rs. 10,000 but the 
Respondents contend that the application 
for leave to appeal was out of time. The 
period of limitation under S 179 of the 
Lim. Act as now amended is 90 days for a 
person desiring to appeal under the Civil 
Procedure Code to His Majesty in Council. 
The judgment of this Court was dated the 
12th April 1921 and the 90 days allowed 
would expire on the llth July. The peti- 
tioner applied for a copy of the Judgment 
appealed from on the 9th July and did not 
obtain that until the 25 th and two da|B 
later, on the 27th the application for 
leave to appeal was filad- It is quite 
obvious that if the period occupied in 
obtaining a copy or the judgment is ex- 
cluded the application is in time. Even if 
one only excludes the two days of that 
period from the 9th to the llth July, still 
as the application was filed two days after 
the copy was obtained, I think that the 
application was clearly in time. 1| has 
b^n contended, however, by the learned 
VaJcil who appears for the Respondahts 
that we ought not to exclude period 
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which was occupied in obtaining a ^dopy of 
the judgiaient and that S. 12 of the Litn. 
Act does not apply to cases of appeals to 
His Majesty in Council. In my opinion 
this contention is not well founded. The 
question of whether S. 12 applies to appli- 
cations for leave to appeal to His Majesty 
in Council has no doubt been the subject of 
somewhat conflicting decisions in the differ- 
ent High Courts in India but the matter 
was considered by the Chief Justice and 
Mr. Justice Rafique in the Allahabad High 
Court in the case of l^am Sarup v^Jaaivani 
Bat (1) and the learned Judges in that case 
came to the conclusion that in computing 
the period of limitation under Art. 179 of 
the Lim. Act, the applicant was entitled 
under S. 12, cl 2 of the Lim. Act to ex- 
clude the day on which the judgiitent com- 
plained of was pronounced ahd the time 
requisite for obtaining a copy of the de- 
cree They arrived at this conclusion on 
the ground that S. 12, sub S. 2, of the 
Lim Act is general in its terms and appli- 
ed to all applications for leave to appeal, 
including an application for leave to ap- 
peal to His Majesty in Council, whereas 
formerly under the previous Act it had been 
restricted to application for leave to appeal 
as a pauper. In my opinion that decision 
expresses properly the interpretation of 
S. 12, sub-Cl 2, however, of S. 12 
only deals with obtaining copies of the 
decree, sentence or order appealed from 
and therefore does not in terms cover the 
present case where the time sought to be 
deducted is the time occupied in obtaining 
a copy of the judgment. A copy of the 
decree was applied for sometime between 
the 9th July and the 25th July and it does 
not appear that any further time was 
occupied in applying for a copy of the 
decree. I think, however, that sub-S. 3 
of S. 12 of the Limitation Act applies to 
the present case and that the time 
requisite for obtaining a copy of the Judg- 
ment ought also to be deducted in cases of 
application for leave to appeal to His 
Majesty in Council. I think that the pro- 
vision of sub S. 3 are meant to apply 
generally to cases covered by sub-S. 2 
and the reason seems to me to be this that 
if the appeal in question is from a decree 
then it is generally necessary that the 
judgment on which that decree is based 
should also be obtained in order thait the 
parties may satisfy themselves by refer- 
ence to it exactly what its terms are and 

(1) (1915) 38 All. L7 J. 1114 

«*31LC. 906, 


further in order that they may as is pro-i 
vided in the Civil Procedure and under thel 
rules of most High Courts file a copy of| 
the judgment with the application for] 
leave to appeal Under the practice in this 
Court it is necessary that a copy of the 
judgment from which it is sought to 
appeal should always be filed with the 
petition applying for leave. The court 
insists upon that because in some cases it 
is absolutely necessary that the judgment 
itself should be considered notably in cases 
where the question is whether a substan- 
tial question of law arises for consideration 
by their Lordships of the Judicial Commit- 
tee. In my opinion, therefore, the time 
occupied in obtaining a copy of the jifdg- 
ment ought to be deducted in this case. 
If that is done then the application for 
leave to appeal was in time and I think a 
certificate should issue that the ca=e com- 
plies with the provisions of S. 110 of the 
Civil Procedure Code. As this application 
has been opposed by the Respondents I 
think the petitioner is entitled to his costs of 
the application. Hearing fee, 5 gold mohurs. 

Ross, J. — I agree. Oertificaie tissued* 
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Davvson Miller, C j. and Adami, J. 

Baj Ki$Jiore Das — Petitioner 

V. 

Bam Qn^am Sahu — (Opp. -Party). 

P. C. A. No. 45 of 1920 decided on 11th 
February 1921 from an order of Mullick 
and Sultan Ahmad. JJ. D. 19th April 1920. 

(n) Civil P .C‘S. 109 — Order after contest as to 
validity of order oj lotf'er court recording com- 
promise— Certificate can be issued in respect of. 

An order made by the High Court after con- 
tegt by both the parties, which decides ouo way 
or the other whether nn order by a lower court 
recording a compromise agroement was a vali d 
order is not an order by consent, and therefore 
a certificate can issue as to the fitness of the 
case to be taken to the Privy Council. 

[P 257. C. 2.1 

(b) Civil P. C. O. 32, JR, 5 — Application on 
behalf of minor to court cannot be made by a 
discharged guardian ad litem. 

Any application made on behalf of minors if 
not made by the guardian for the suit but by 
the previous guardian ad Htem who long before 
the application was made had been discharged 
by the Com , must be rejected, as it con 
travenes the; i oviaions of O. 32, R. 6, of the 
Civil Procedu o Code which lays down that 
every application to the Court on behalf of the 
minor other than an application under R. 10, 
sub-R. (2) shall be made by his next friend or 
by his guardian for the suit [P. 268, 0 l.J 
W". Ahbafi stud JST. P, Sinha — for 
Petitioner. 

S* M. l£ullich And J. P. iS'twAtt'— -for Opp* 

Party. 
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Dawson Miller, C. J. — This is an ap* 
plication on behalf of certain minors for 
leave to appeal to His Majesty in Council 
from a decision of this court dated the 19th 
April 1920. The facts are somewhat pecu- 
liar but may be shortly stated. The peti- 
tioners and .one Shyam Sahai Das are 
members of a joint Hindu family. They 
were sued by the respondents and a decree 
was obtained against them for a sum of Rs. 
29,000. In execution of that decree on the 
2 1st March 1919, certain property belong- 
ing to the judgment-debtors was sold in 
execution and purchased by the decree- 
holders for a sum of Rs. 36,783, the decre- 
tal amount by reason of inlerest which had 
accrued having at that time amounted to 
considerably more than Rs. 29,000. Of the 
judgment-debtors who formed the joint 
family the only adult member of the family 
was Shyam Sahai Das, the other members 
who are present petitioners to the court 
being minors. In those proceedings the 
minors were represented by a guardian 
.Babu Basanta Kumar Neogi. The pro- 
perty having been sold, two applications 
were presented under Order XXI, rule 90 
one on the 28th March 1919, by Shyam 
Sahai Das and the other on the 3rd April 
1919 by the minor members of the family, 
praying to set aside the same on the ground 
of material irregularity within thfi meaning 
of that rule. On the 12th April 1919 a 
petition of compromise was filed by all the 
parties asking that the case might be set- 
tled upon the terms agreed to, by the com- 
promise which were that if the judgment- 
debtors paid the sum of Rs. 37,283 by the 
27th May the sale should be set aside and 
that if they failed to pay that sum by the 
date mentioned the sale should be confirmed. 
An order was made by the District Judge 
when the petition came before him in the 
presence of the parties, the order being in 
the terms ofthe compromise, to the effect 
that if the money was paid on the date 
mentioned the sale should be set aside and 
if not the sale should be confirmed In the 
result the judgment-debtors failed to pay the 
sum of Rs. 37,283 by the 27th May on that 
day a petition was filed by Shyam Sahai Das 
in which he alleged that subsequently to the 
compromise the decree -holders had agreed 
to take a smaller sum vte., Rs. 30,400 In 
full satisfaction of their claim and further 
that payment should be made as to Rs. 
15,000 on the 27th May and the balance 
of Rs. 15,400 in two months time^ This 
variation of the compromise was disputed 
by the decree- holders and on the 10th June 
when the matter came up for determina- 
1922 P—33 


tion by the Subordinate Judge he found that 
the variation of the compromise alleged by 
Shyam Sahai Das had not been established 
and the application was rejected. The 
result therefore would be that the money 
not having been paid by the time stipulated 
in the compromise the sale would be con- 
firmed, but in the course of the argument 
Shyam Sahai Das urged the contention 
that the court in passing its order on the 
12th April recording the compromise had 
not recorded in express terms its leave to 
compromise on behalf of the minors, and 
that the order was therefore not binding. 
The Judge was of opinion that Shyam Sahai 
Das himself was bound by the compromise 
originally made but that it was not binding 
on the minors and that their application 
under Order XX 1, rule 90 should be tried 
and heard on the merits. Against that 
order the decree-holders moved the High 
Court and obtained a rule and served the 
minors with notice through their guardian 
ad litem Babu Basanta Kumar Neogi. 
The guardian did not appear in those pro- 
ceedings and accordingly a new guardian 
ad-Uteni Babu Narendra Nath Sen was 
appointed by the High Court and the old 
guardian was discharged* The High Court, 
when the matter came before them, held 
that the order of the Subordinate Judge 
setting aside the consent order without 
any application by the minors was with 
jurisdiction and that the order of the 12th 
April should stand. 

It is from that decision of the High 
Court that the minors seek to appeal to 
His Majesty in Council. It is objected by 
the respondents that this is really an at- 
tempt to appeal from an order or decree 
made by consent. That, however, in my 
opinion is not the case. 

The order which it is sought to appeal 
from, is an order made by the High Court 
after contest by both the parties. The 
fact that it decided one way or the other 
whether an order recording a compromise 
agreement was a valid order, does not in 
any way make the order appealed from 
an order by consent, and were this all, 1 
think it would be a proper case in which 
to issue certificate asked for. 

It appears however that the present 
application by the minors is presented not 
in the name of the guardian ad litem ap- 
pointed by the High Court Babu 

Narendra Nath Sen but in the name of 
Babu-Basanta Kumar Neogi who at the 
date when the application was presented 
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no longer represented the minors. The ap- 
plication therefoie cannot in my opinion 
be entertained as it contravenes the provi- 
sions of O. 32, K. 5, of the Civil Piccedure 
Code which lays down that every appli- 
cation to the court on behalf of the mimr 
other than an applicadon under R. 10, 
sub-R.(2) shall be made by his next friend 
or by his guardian for the suit 1 he applica- 
tion made in the present case is not made 
by the guardian for the .‘^uit who is liabu 
Narendra Nath Sen but is made by the 
previous guardian ad-litem who long bel ore 
the application was made had been discharg- 
ed by the court. The result is that this 
ipplication must be rejected. 'Ihe lespon- 
dents, are entitled to their costs. 

Adami, J. — I agree. Application rejected^ 
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Dawson-MIli er, C. j. and Muelick,]. 

Sir L. B Halliand othe/s — Appellants 

V. 

A^ B.. Forbes — Resp.Dndent. 

Letters Patent App. No. 75 of 1921 
decided on 17-5-1922, against the judgment 
of Mr. Ross, J. dated 19'7'192I. 

(a) T. F- Act^ S, 10G — Lease — Construction . — 
Liberty to make permanent structures on demised 
property cannot make lease a permanent lease 
against the express terms thereof. 

Admitting thr)t a granted for the piirpORe 
of building perraiincnt Htnicturus may be presu- 
med to pass a permane nt interest, such a pre- 
sumption cannot outweigh the actual terms of 
the lease itself. If the lease •purports to li© from 
year to year at an annUFil ri^ntal this can only 
bo constructed as granting a lease Irom year 
to year even if the lessees have power to build. 

(b) Evidewe Act^ S. 7 75 — Lease — Lessor"* 
consent to allow permanent consLuation ^ — 
Will estop him from subsequently disputing 
the permanent nature of the lease. 

Where the les-stes had a doubt whether they 
had permanent interest under the terms of the 
lease and wanted it cleared up before commit- 
ting them elves to build' ug on the land and 
they approached the lessor who d' finitely 
dedal ed that the lease was a permanent one 
and gave the lessees the right to erect building 
and by so acting dissipated any doubt that re- 
mained in the mind of his lessees and induced 
them to spend money in buddings which, it 
was found, they never would have done but 
for the representation made, Held the U isor 
was estopped from disputing that the lease 
was not a permantmt lease. What the law and 
the Indian statute mainly regard is the posi- 
tion of the person who was induced to act; and 
the principle on which the law and ihv. statute 
re^t. is, that it would be most iuequilable and 
unjust to him that if another, by a representa- 
tion made, or by conduct amounting to a re- 
presentation, had induce d him to act as he 
would not otherwise have done, the person 
who made the representation should be allow- 
ed to deny or repudiate the effect of his former 
statement, to the loss and injury of the per- 
son who acted on it. If the person who made 
the statement did s o without full 


knowledge, or under err or, l^ibi impulet, it may 
in the result be unfortunate for him, but it 
would bF' unjust, even though he acted under 
error, to throw tht' consequence on the person 
who believed his statement and acted on it as 
it was intciidcd ho should do 

[P. 263, C, 2; P. 264, 0. 1] 

Manuk, P. Sen and B N. Milter — for. 
Aiipf^bants. 

P Sen and L. M. Qanguli — for Res- 
p -ndent. 

Dawson Miller, C. J. : — This is an 
appeal by the defendants under the Letters 
Patent from a decision of Mr Justice Ross, 
dated the 19th July 1921 setting aside a 
decree of the lo wer appellate Court. 

The appellants, Messrs. Ralli Brothers, 
are merchants carrying on busineps in Cal- 
cutta and other places. The respondent, 
Mr. A H. Forbes, is the proprietor of a 
large estate in the Purnea District of this 
province. The appellants are the lessees 
under the respondent of 4 highas of the 
land on the latter ’s estate under an instru- 
ment dated the 22nd January 1894. 

On the 17th September 1917 the res- 
pondent instituted this suit as plaintiff 
claiming to eject the appellants and to re- 
cover possession of the land. This case is 
that the lease was yearly lease and could 
be terminated by him on giving 6 months' 
notice, which was duly given, but the 
appellant refused to give up permission. .It 
is the appellant’s case, first that the lease 
was a permanent lease, or secondly, if the 
instrument does not bear this interpreta- 
tion, that they had been induced by the 
acts and representation s of Mr. Forbes to 
believe that they had a permanent interest 
in the land and that acting thereon, and in 
good faith, ihty had erected permanent 
buildings on the land and established a 
buMness connection at that place at con- 
siderable expense and that Mr. Forbes was 
e-topped from denying the truth of the re- 
presentation. They rely upon the jirovi- 
sion of S. 115 of the Evidence Act and 
the equitable doctrine of estoppel. 

The Munisif before whom the case came 
for trial was of opinion that the lease was a 
permanent one and not a lease from year 
to year and, fur her, that Mr Forbes had 
induced the appellants to buiid upon the 
land at considerable expense by represent- 
ing that Messrs Kalli Brothers had a per- 
manent intf rest and was estopped from 
denying the truth of the representation. 

On appeal the Officiating District Judge 
affirmed the decree of the Munsif and dis- 
missed the appeal. 

A second appeal to this Court waB 
argued before Mr. Justice Ross who was 
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of opinion that the lease created a yearly 
tenancy only and not a permanent inteiest 
in the land. On the quesiion of estoppel 
the learned Judge held that, as the written 
lease was plain and unambiguous in its 
term there was no room for mistake and, 

' as the lease was not a permanent one, no 
statement about it by Mr. Forbes could 
make it so. Ha further considered that 
there was in fact no representation that 
the lease was a permanent h ase and that 
no opinion expressed by Mr. Forbes could 
alter the nature of the estate taken under 
the deed and that there was no estoppel. 

From this decision Messrs, Ralli Brot'uers 
have appealed under the Letters Patent to 
this ,Bench. It is contended on their 
behalf, first, that the lease in fact grants a 
permanent interest and, secondly that upon 
the facts found by the lower appellate 
Court, which cannot be questioned in 
second appeal, the respondent is estopped 
from denying the truth of the representa- 
tion made by him as found by the lower 
appellate Court, and that it was not com- 
petent for the learned Judge of this Court 
by his decision to arrive at a different 
conclusion of fact and base his decision 
thereon. 

It is necessary therefore to consider in 
some detail the facts alleged by the parties 
and the conclusions arrived at by the Offi- 
ciating District Judge in first appeal. The 
lease in question is dated the 22nd June 
1894 and was registered three days later. 
The lease itself has been put in evidence 
and the Kabuli (it executed by Mr- Acatos 
the Agent of Messrs. Ralli Brothers has 
also been proved and admittedly contains 
the terms of the leare. It provides as fol- 
lows : — “ That whereas land is required by 
me Mr. Acatos, Aeent of Messrs Ralli 
Brothers, Sahebgunge Agency tor the pur- 
pose of erecting building, puiling up press 
etc., for trading I, the afore.said Agent, 
agree to lease from Mr. A. H. Forbes, 
executor to the estate of the late A. J. 
Forbes, ^highas of land for the above pur- 
pose measured with the local rod of 4^ 
cubits of 18 inches situate in Mauza Po- 
khar Pargana Sultanpore, thana Motihari 
in the District of Purnea and adjacent to 
the Forbesganj Railway station on tfie 
following terms, from year to year at 
an annual rental of Rs. 45 per high i or 
total rental of Rs. 180 and to pay Zamin- 
dari dak cess as well as all legal cesses 
payable at present and which may here- 
after be enforced by Government beginning 
from the agricultural year 1302 M. S* 


The second clause provides for payment of 
rental by quarterly instalments. The third 
clause restricts the tenants from cutting 
down or selling any trees on the land 
without the sanction of the lessor under 
penalty of paying Rs 10 per tree or more 
according to the value thereof. The clause 
provides that if at any future date the area 
of the land under the lease should be lound 
by measurement to be in excess of the area 
leaded the tenant should pay rent for the 
excess according to the highest rate then 
prevailing. The fifth clause provides that 
the nominal lessee Mr. Acatos shall have 
no right to transfer .except to the name of 
Messrs. Ralli Brothers or to sell any portion 
of the land without the written authority 
of the lessor. The sixth and last clause 
contains the boundaries and dimensions of 
the land settled. 

By section 106 of the. Transfer of Proper- 
ly Act in the absence of contract or of local 
law or usage to the contrary the lease of 
immoveable property for agricultural or 
manufacturing purposes shall be deemed 
to be a lease from year to year termi- 
nable by 6 months’ notice by either party. 
But w^here a lease has been granted for 
building purposes, and no term specified in 
the instrument, if the buildings contem- 
plated or in fact erected are of a perma- 
nent nature, the Courts in this country 
have generally presumed that the interest 
granted was intended to be a permanent 
one. The present lease purports to be a 
building lease and buildings have in fact 
been erected of a permanent nature but 
the terms are stated to be from year to 
year at an annual rental of Rs. 45 per 
big ha and some years later, towards the 
end of -IQOS. Messrs. Kalli Brothers, 
although they considered, as was found by 
the learned District Judge, that they had 
a permanent interest in the land and might 
safely erect permanent buildings thereon, 
nevertheless, owing to a certain vagueness 
in the terms of the lease, approached the 
lessor before doing so. Accordingly on 
the 31st Decemb r 1903 an interview took 
place between Mr. Forbes and his agent 
Mr. Dutr on the one hand and Mr. Carras 
representing Messrs. Ralli Brothers on the 
other. The purport of what took place at 
that interview was given in evidence by 
Mr. Carras and was accepted by the learn- 
ed Judge. At the request of Mr. Carras 
the result of what took place at that inter- 
view was reduced to writing and is con- 
tained in a letter written to Mr. Cwras by 
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Mr. Durf the same day. The letter is in 
these terms : — 

Sultanpur, 

Dear Mr. Carras. 31st December 1903. 

Kef erring to your conversation of this 
morning with Mr. Forbes and myself I 
write at your request to say that the lease 
executed by Mr. C. Acatos dated the 22nd 
June 1894 is a permanent lease and gives 
you the right to erect buildings but it does 
not entitle you to hold at a fixed rate and the 
rent is liable to enhancement after proper 
legal notice. If your firm desires to have a 
permanent lease at a fixed rate of rent I 
will be glad to see the proposed draft of 
lease and to show it to Mr. Forbes. In 
the meantime you can commence the house 
if you like to do so. 

Yours sincerely, 

(Sd.) Patrik Duff, 
Manager, Sultanpur Estate. 

The evidence of Mr. Carras, which was 
accepted by the learned District Judge, 
was to the effect that he wanted to con- 
struct a permanent building for his resi- 
dence on a portion of the leasehold and on 
referring the matter to his principals at 
Calcutta, was instructed that the point 
should be made quite clear as to whether 
the lease was a permanent one or not. He 
accordingly interviewed Mr. Forbes and 
his manager Mr. Duff when -a conversation 
took place between them the substance of 
which was embodied in the letter of the 
31st December. 

Mr. Duff was not called as witness, 
Mr. Forbes was called and apparently 
denied all recollection of the matter. It 
was found as a fact that the letter accur- 
ately represented the substance of the con- 
versation between Mr. Forbes and his 
agent and Mr. Carras and that the letter 
was written under the directions of 
Mr. Forbes, It appears that at this time 
Messrs. Ralli Brothers wished to have a 
permanent lease at a fixed rent and it is 
clear from the letter that the question 
whether the rent was fixed or liable to en- 
hancement, was discussed at the interview 
and the agreement come to was that the 
lease was permanent but did not entitle 
the tenant to hold at a fixed rate of rent. 
It appears further from the Munsif’s Judg- 
ment that a nazarana was paid by the 
lessees in respect of the building 
which was commenced sometime in January 
1904 and completed in May and, from a 
letter written by Mr. Duff to Messrs. Ralli 
Brothers’ solicitors on the 23rd January, it 
appears that before building the lessees had 
pallod for tbo l^s^or’^ title deeds* This 


letter refuses to produce the title deeds 
stating that matters of greater importance 
than the lease of a few bighas of land 
were constantly transacted in the lessor’s 
estate without the production of such 
papers and that there was no special title 
deeds for the plot of land which Messrs. 
Ralli Brothers had held for the last nine 
years. It then says “Mr. Forbes therefore 
declines to produce such valuable papers as 
he holds and considers that the existing 
lease ‘with the addition of the sanction re- 
cently ‘given to erect the building is insuffi- 
cient ‘for all requirements”. It is found as 
a fact that the defendants would never 
have undertaken the construction of a mas- 
onary building at such a heavy cost if they 
had not been led to do so by the represent- 
ation of the plaintiff and his manager re- 
ferred to above. It is also found in terms 
that Mr. Forbes gave Messrs. Ralli Brothers 
fully to understand that the lease of 1894 
was permanent lease and that they could 
construct building without any fear but 
had no right to hold the land at a fixed 
rate. From 1904 till 1916 the appellants 
remained in occupation paying the rent re- 
served under the lease. In that year the 
lessor to Kacheri or estate-house was un- 
fortunately destroyed by fire. He there- 
upon attempted to levy a toll upon each 
of his tenants at the rate of O-l-G per 
rupee of their rental for the purpose of re- 
building the Kacheri. Whether the other 
tenants of Mr, Forbes submitted with- 
out protest to this procedure does not ap- 
pear, but Messrs. Ralli Brothers definitely 
refused to contribute their proportion and 
were undoubtedly within their rights in so 
doing. This appears to have given offence 
to Mr. Forbes who in August 1916 served 
the lessees with notice to quit and subsequ- 
ently instituted the present suit. 

I have referred in some detail to the 
findings of the Additional District Judge 
as it is upon these findings that the determ- 
ination of the question of estoppel must 
depend. With regard to the appellant’s 
first contention vtz^t that the lease is in 
fact a permanent one in my opinion the de- 
cision of Ross, J., now under appeal was 
right and that of the Additional District 
Judge cannot be supported. Admitting 
that a lease granted for the purpose of 
building permanent structures may be 
presumed to pass a permanent interest. 
I do not think that such a presumption 
can outweigh the actual terms of the 
lease itself. The lease purports to 
be from year to year at an an- 
nual rentral of Rs. 45 per higha and this 
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in my opinion can only be construed as- 
granting a lease from year to year even if 
the lessees have power to build. Certain 
cases were referred to by the appellants in 
support of their contention on the first 
point. The first is :that of Juhooree Lai 
8ahoo V. Dear tl) but that decision goes 
no further than this, that where the land 
is given to a lessee for the purpose of 
building a house to live in, without any 
term being fixed for the tenancy, the 
tenure of the house and land cannot be 
taken a way from the lessee’s heir or his 
vendee 'as Jong as he continues to pay the 
rent. The decision goes no further than 
to raise a presumption of permanency in 
the case of building leases where no term 
is fixed which does not appear to me to be 
the present case where the term is said to be 
from year to year. It was contended how- 
ever that the words “ year to year at an 
annual rental of Ks. 45 per higha ” meant 
no more than an undertaking to pay the 
rent year after year and the case of Baja 
Promoda Nath Boy v. Sri Qovindo Ohau- 
dhury (2) was cited, where it was held 
that where a lease was given for building 
purposes the court may well presume that 
it was intended to be a perpetual lease, 
the words used in that instance were “ you 
will pay the rent etc., at the above rate 
Kist by Ryots, year after year”, and the 
following passages in the judgment oF 
Ghose and Boddig, JJ. were relied upon 
that even a lease stated to be from year to 
year might be of a permanent nature. 

As already noticed the lease in this case 
does not specify any period during which 
it is to subsist. The land was to be held 
by lessee from year to year at a certain 
yearly rent and in the event of a masonary 
building being erected on it, the lessee 
would be liable to pay the prevailing rate 
of rent. And it seems to us, looking at the 
document as a whole, that the absence of 
the words Maurasi Mukurari and so 
forth which ate usually found in grants in 
perpetuity does not indicate that it was 
not the intention of the lessor to grant a 
permanent lease If by this the learned 
Judges meant that the lease was in fact 
one from year to year the decision even- 
tually arrived at seems hardly consistent 
with that finding nor were the words from 
year to year in that part of the judgment a 
correct reproduction of the words actually 
used in the lease. I do not think that a 

(1) 23 W. R. 39^ 

(2) (1905) 32 Cal. 648 =« 9 C. W. N. 
46?. 


chance expression such as that relied upon 
and which may well have been made fer 
incur i am can have any binding force as 
an authority upon the construction of such 
leases. 

In Sarada Kirpa Lull v- Akhil Chandra 
Biswas (3) the lease which was called a 
taluha patfa recited that the tenant had 
executed the kabuliat in favour of the 
grantor and that the taluka patta was 
granted on rent of Re. 1 from year to 
year. Then followed a covenant in these 
terms : — “ You shall erect houses upon the 
land and live there. If 1 have a personal 
necessity you shall relinquish the land and 
you will not be entitled to make any ob- 
jection.” It* was held that if there be 
nothing either in the surrounding circum- 
stances or in the instrument which 'creates 
the interest to show that it was intended 
to be otherwise, the inference is that a 
lease described as a taluka patta was in- 
tended to be permanent. The words in 
that case “ on rent of Re. 1 from year to 
year” was clearly taking as indicating 
merely a yearly rent of one rupee and hav- 
ing no reference to the term demised, and 
no point appears to have been taken that 
they could bear any other interpretation. 
In the present case however the words are 
different and appear to me to indicate 
both a lease from year to year and an 
annual rent of Rs. 45. I hold therefore that 
the lease must be construed as a yearly 
lease. At the same time the cases to which 
reference has been made may well have 
raised a doubt in the minds of the parties 
in this case as to what their exact rights 
were under the instrument in question and 
this is not without importance in consider- 
ing the question of estoppel. 

In support of their plea of estoppel the 
appellants rely upon the case of Uamsden 
V. Dyson and Thornton (4) and contend 
that on the facts found by the Officiating 
District Judge the respondent is estopped 
from denying the permanent nature of their 
interest. The doctrine is thus expressed 
by Lord Cranworth, L. C. in that case : — 

“ If a stranger begins to build on my 
land — supposing it to be his own, and I, 
perceiving his mistake, abstain from settling 
him right, and leave him to persevere in 
his error, a Court of equity will not allow 
me afterwards to assert my title to the 
land on which he had expend e d on the 

(3) (1918) 28 C. Lrj. 18 = 41 I, C. 530 
*21 C. W. N. 903. 

(4) (1866) 1 H. L. 129 = 14 W. R. 926 
-12 Jur. (N 4 S.) 506. 
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suppositi5n that the land was his own. It 
considers, that, when I saw the mistake 
into which he had fallen* it was my duty 
to be active and to state my adverse title 
and that it would be dishonest in me to re- 
main wihully passive on such occasion, in 
order afterwards to profit by the mistake 
which I might have prevented. 

“I3ut it will be observed that to raise 
such an equity two things are required, 
first, that the person expending the money 
supposes himself to be building on his own 
land; and, secondly that the real owner at 
the time of the expenditure knows that the 
land belongs to him and not to the person 
expending the money in the belief that he 
is the owner. For if a stranger builds on 
my land knowing it to be mine, there is no 
principal of equity which would prevent 
my claiming the land with the benefit of 
all the expenditure made on it. There 
would be nothing in my conduct, active or 
passive making it inequitable in me to as- 
sert my legal right,” 

The respondent on the other hand con- 
tends that on the facts found the case is 
not governed by the principle there enunci- 
ated. The Lord Chancellor in thus stating 
the principle deals only with the case where 
the owners of the land takes no active part 
in inducing the tenint to build or encoura- 
ging him in the mistaken idea that he has 
a right to do so, but merely remains pas- 
sive whilst he perceives the mistake. 'The 
reason why Courts of equity refuse to allow 
the owner of the land to profit by such a 
mistake rests upon the ground that it 
would be conniving at dishonesty to permit 
him to do so, But in the case supposed 
where the owner merely stands by and 
does nothing and afterwards seeks to 
eject the tenant there can be no question 
of fraud or dishonesty unless the owner 
was aware when the building was erected 
that he had power to prevent it. In such a 
case there could be no obligation or duty 
upon him to disclose that of which he was 
not himself aware and it is the attempt to 
take advantage of this breach of duty or 
obligation which constitutes the dishonesty. 
Similarly, if the ten in t is aware that he 
has no right to build, there is no obligation 
upon the owner to inform of that which he 
already knows, nor would it make any 
difference in such a case that the owner 
was well aware of his own rights. The 
knowledge of the owner as to his power to 
interfere is therefore essential where his 
conduct is merely* passive and be takes no 


active steps to create or induce the mis- 
taken belief in the mind of the tenant as 
to the latter’b rights or as to his own 
acquiescence in consent to the trespass 
Lord Cranworth, L. C. did not in terms 
formulate any principle indicating the 
factors which would be necessary for the 
application of the doctrine where the owner 
by his own words or acts intentionally 
caused the tenant to believe that he was 
entitled to build or induced him to do so. 
But I apprehend that where the owner, 
being either ignorant of his rights or un- 
certain of their extent, by his own act or 
representation creates or induces in the 
mind of his tenant a mistaken belief that 
he had a permanent interest in the land 
and may safely build thereon, and* the 
tenant relying upon the act on representa- 
tion so made, treats his interest as per- 
manent and incurs expense in building 
which he would not have otherwise done, 
the owner cannot afterwards, be heard to 
deny the truth of that which he represent- 
ed. To allow him to do so would in my 
opinion be opposed to the fundamental prin- 
ciples of the doctrine of estoppel. For just 
as in the former case the rightful owner 
must be deemed guilty of a dishonest act 
if knowing an innocent mistake has been 
commuted he omits to correct it and after- 
wards seeks to take advantage of it, so in 
the latter case, if he actively assists in 
creating the mistaken belief in the mind of 
his tenant which ihe tenant acts upon in 
good faith, it would be contrary to honest 
dealing if the landlord were afterwards to 
go back upon his word, however innocent 
his conduct may have been in the first 
instance. 

The facts found by the majority of their 
Lordships in Ramsden v. Ryeon (4) did 
not bring the case within the doctrine, but 
Lord Kirgsdown who took a different view 
of the facts enunciated the rule thus: — 

“The rule of law applicable to the case 
appears to me to be this: if a man under a 
verbal agreement with a landlord for a 
certain interest in land, or what amounts to 
the same something, under an .explanation 
created or encouraged by the landlord, that 
he shall have a certain interest, takes pos- 
session of such lard with the consent of 
the landlord and upon the faith of such 
promise or expectation, with the knowledgis 
of the landlord and without objection by 
him, lays out money upon the land a court 
of equity will compel the landlord to give 
effect to such promise or expectation. This 
is the principle of the decision in Oregot^ 
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V, Mighell (5) and as I conceive, is open to 
no doubt. 

Although Lord Kingsdown differed from 
the majority of their Lordships in his ap- 
preciation of the evidence, his decision as 
to the principle to be applied has not so 
far as I am aware ever been questioned. 
It was referred to by Sir Lawrence Jen- 
kins, C. J. in The Municipal Corporation 
of Bombaif v. The Secreiary (f Sfa^e for 
India (6) as a correct exposition of the 
doctrine and was applied in that case. 
Moreover the application of the doctrine 
of estoppel in this country, in so far as it 
creates a rule of evidence, is governed by 
statute and finds expression in Section 1 15 
of the Evidence Act, whether there be, as 
stated by Sir Lawrence Jenkins, C. J. in 
that case essential differences between the 
law embodied in the ircction and the equi- 
table doctrine referred to, I do not propose 
to discus^, for full effect must be given in 
this country to the rule enacted by the sec- 
tion, which appears to me to do no more 
than embody in a compendious form the 
result of the principles laid down in the 
decided cases. It is unneces-sary therefore 
to refer in detad to all the English autho- 
rities which were referred to in argument. 
Section 115 of the Evidence Act provides 
as follows : — 

“ When one person has by his declara- 
tion, act or omission intentionally caused 
or permitted another person to believe a 
thing to be true and to act upon such be- 
lief, neither he nor his representative shall 
be allowed in any suit or proceeding bet- 
ween himself and such person or his repre- 
sentative, to deny the truth of that thing.’* 

It will be observed from the wording of 
thi-^ section that it combines the principles 
underlying the doctrine of estoppel as 
enunciated both by Lord Cran worth, L. C. 
and Lord Kingsdown in Ramsdon v. Dy<ent 

(4). The estoppel may arise by reason 
of eithqr a declaration, an act or an omis- 
sion, but in either case there must be an 
intention on the part of the person against 
whom the estoppel operates to cause or 
permit a belief in the mind of another. In 
the case of a mere omission no such inten- 
tion can well be imputed unless the true 
facts are known to the per-on whose 
omission is in question, but where there is 
a deliberate declaration or act causing or 

(5) Ti 811) 18 Ves. 328=11 R. R. 207* 

(6) (1905) 29 Bom. 580=«7 Bom. L. 

R 27. 


permitttng sucli; belief and inducing ano- 
theif to*act upon^ it, H must be presumed 
that such declaration or act was intended 
to have its ordinary and natural effect 
upon the mind and actions of the other 
party. In considering the effect of this 
section I cannot do better than refer to the 
case of Sarat Chandra Dev v. Gopal Chan- 
dra Laha (7) where Lord Shaw in delive- 
ring the judgment of their Lordships of the 
Judicial Committee dealing with the case 
of a declaration or act observed : — 

“ In regard to the first of these points, 
the section of the Evidence Act by which 
the question must be determined does not 
make it a condition of estoppel resulting 
that the person who by his declaration or 
act has induced the belief on which ano- 
ther has acted was either committing or 
seeking to commit a fraud, or that be was 
acting with a full knowledge of the cir- 
cumstances, and under no mistake or mis- 
apprehension. The court is not warranted 
or entitled to add any such qualifying con- 
ditions to the language of the Act, but 
even if they had the power of thus virtu- 
ally interpolating words in the statute 
which are not to be found there, their 
Lordships are clearly of opinion that there 
is neither principle nor authority for any 
such legal doctrine as would warrant this. 
The learned Counsel who argued the pre- 
sent case on either side were agreed that the 
terms of the Indian Evidence Act did not 
enacc as law in India anything different 
from the law of England on the subject of 
estoppel and their Lordships entirely adop- 
ted that view. The law of this country 
gives no countenance to the doctrine that 
in order to create estoppel the person whose 
acts or declaration induced another to act 
in a particular way must have been under 
no mistake himself, or must have acted 
with an intention to mislead or deceive. 
‘What the law and the Indian statute 
mainly regard is the position of the person 
who was induced to act ; and the principle 
on which the la w and the statute rest, is, 
that it would be most inequitable and 
unjust to him that if another, by a repre- 
sentation made, or by conduct amounting 
to a representation, has induced him to act 
as he would not otherwise have done, the 
person who made the representation should 
be allowed to deny or repudiate the effect 
of his former statement, to the loss and 
injury of the person who acted on it. If 

"^7) (1893) 20 Cal. 296=19 L A. 203 

«6Sar. 224 (P. C.) 
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the person who made th€(>i|y^ateiiSen| di4 so 
without full knowledgef or uiidef* cii^or, 
sibi it may, in the result, be 

unfortunate for him, but it would be un- 
just, even though he acted under error, to 
throw the consequence on the person who 
believed his statement and acted on it as 
it was intended he should do.** 

The Judgment from which I have just 
quoted contains a forcible and lucid 
exposition of the law of estoppel as 
administered in India and based upon the 
statute. Upon the facts found by the 
lower appellate Court the present case 
appears to me to come directly within the 
four corners of the principle as enunciated 
by Lord Shaw. 

It is contended on behalf of the respon- 
dent however that the terms of the lease 
are so clear that there can be no room for 
mistake, and that Messrs. Ralli Brothers 
could never have been deceived as to the 
actual rights by any representation made 
by Mr. Forbes. It is further argued that 
the representation was at most a mere 
expression of opinion upon which Messrs. 
Ralli Brothers might act or not at their 
Own risk. This appears to have been the 
view taken by Ross, J. in the decision now 
under appeal. The learned Judge also 
appears to have considered that there was 
no representation at all of any existing 
fact, and, as I read his judgment, he arri- 
ved at this conclusion by finding that the 
representation such as it was a mere 
expression of opinion, or, at most of the 
landlord*s present intention. In face of 
the express feelings I must respectfully 
decline to speculate as to whether a person 
of reasonable intelligence could honestly 
believe the instrument created more than 
a yearly interest. It is found as a fact 
that Messrs. Ralli 'Brothers thought that 
they had a permanent interest but that 
the terms of the lease were vague and 
indefinite, and they therefore had a doubt 
and wanted it cleared up before commut- 
ing themselves to building. I think that 
is a fair inference to be drawn from the 
findings as a whole. In these circum- 
stances they approached the lessor who 
definitely declared that the lease was a 
permanent one and gave the lessees the 
right to erect building. By so acting the 
lessor dissipated any doubt that remained 
in the mind of his lessee and induced them 
to spend money in buildings which, it is 
found, they never would have done but 
for representation made. The suggestion 


that the representation was a mere expres- 
sion of opinion was argued before the 
Officiating District Judge but was rejec- 
ted and in my opinion rightly. The find- 
ing of the Officiating District Judge who 
had the evidence before him is conclusive 
on this question of fact and it could not 
be re-opened in second appeal. 

The case of Jordon v. Momy (8) was 
also referred to in argument and relied on 
by the respondent. From the facts found 
in that case it would appear that the re- 
presentations relied upon were taken to 
amount merely to an expression of present 
intention by Mrs. Jordon which created no 
estoppel fettering her future conduct or 
preventing that lady from changing her 
mind. It was found that she was never 
agreed to give up her legal rights but 
merely intimated that she had no present 
intention of enforcing them, and any one 
who speculated upon slender chances of a 
lady remaining of the same mind could 
not afterwards complain of his venture 
turned out unprofitable. The representa- 
tion may well have been true as to the 
state of affairs existing at the time it was 
made and it was nonetheless true because 
subsequently Mr. Jordon’s intention 
altered. The representation in the present 
case cannot be regarded as mere expres- 
sion of an intention. It is in the nature 
of a declaration of the tenant*s rights and 
a direct invitation to them to act upon it 
which in consequence they did. 

It was further contended by the learned 
Counsel f or the respondent that the proper 
course, if our Judgment should be against 
on the point of estoppel was to grant him 
a decree of ejectment giving the appellants 
compensation for the sum expended by 
them on the holdings. In my opinion no 
reason has been shown why this course 
should be adopted and it is manifest that 
the mere cost of building would not ade- 
quately compensate the appellants for the 
loss. Of the land in connection with 
which after erecting permanent structures 
at considerable expense they have esta- 
blished a large business connection. In 
my opinion the proper course to follow is 
to dismiss the plaintiff’s claim. I would 
allow this appeal and dismiss the suit with 
costs here and in the courts below. 

Mullick, J. — I agree. 

Appeal allowed* 

(8) (1854) 5 H. L 0. 185:s*23 L. J C H. 865 
«101 R. R. 116, 
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Jwala Prasad, J. 

Bhim Bahadur Singh and another — 
(Accused)-Petitioners 

V. 

Emperor — Opposite Party. 

Cr. Rev- No. 22 of 1920, decided on 
10-2-1920, against the order of J. C. 
Ranchi, dated 7-1-1920. 

(a) Penal Code^ S. 379— Conviction under 
Bona 6 do plea of accused claiming title— Cases 
involving complicated questions of title^ if 
should not be tried summarily^ but left for de- 
termination by Civil Court. 

Where there is a clear plea of bona fide title 
raised in a case under S. 379, Iidiun Penal 
Code, which takes the case out of the province 
of the Criminal Court, the Magistrate should 
leave the partits to have ibeir ri{j[htH dcti Train- 
ed by a Civil Court, When from the nature of 
the dispute and specially from the plea taken 
by the accused it is clear that a complicated 
question of rip^ht and title is involved in the 
case, the Magi.Ntrate should not try the case 
summarily. [P. 265, C. P. 267, C, 1.] 

(b) Registration Act.Ss, 77, Cl. [d) and 49, CL (c) 
Ifukumnama creating perpetual /ease, hut unre- 
gistered is not admissible in evidence for any 
purpose^ 

An unregistered document, with a stamp of 
one anna affixed thereon and purporting to 
create a lease without fixed terms is of the 
nature of a perpetual It ase. Such a document 
comes well within cL (d) of S. 17 of the Regis- 
tration Act under which it is compulsorily 
registerable. Such document is inadmissible 
in evidence under S. 49 (o) of the Act. If the 
whole decision as to the right of the complain- 
ant in the land in question is decide d on the 
basis of such Hukumnama which is improperly 
admitted in evidence, the cfmviction on this 
ground is liable to he set aside. |P. 266, C. l.j 

^ 0 R. 95 — Auction purchaser 

—Right to retain possession— Criminal Court 
should maintain auction purchaser's j^ossession 
as against other s-Criminal Court. 

Prima facie S.XX auction purchaser is entitled 
to obtain possession of all the lands comprised 
within the writ of the Court free fiom any 
incumbrance created by the judgment debtor, 
and it is for the persons claiming right to re- 
main on the land in spite of the delivery of 
possession, to prove conclusively the right 
to set up by them. Every attempt should be 
rnade by a Criminal Court to maintain the auc^ 
tion purchaser in possession of the property 
unless a clear right to possession is established 
in any other person. (p, 267, C, 2.j 

F. 0. *Manuh and S. N. Palif—fox Petrs. 
Judgment : — This is an offshoot of a 
^Wes of litigation, arising out of a dakhaf- 
dahani or delivery cf pof- session given to 
the auction-purchaser Rai Bahadur Bald^o 
Bas Birla in respect of a tenure belonging 
to the judgment-debtor, Thakur Madan 
Mohan Nath Sabi Deo. The delivery of 
possession was effected on various dates 
on the several properties comprised in the 
-writ of the Court, from the 30 th March 
to 14th April, 1919. Ex. A in this 
case shows that the possession was deli- 
1922 P—34 


vered in respect of vilflige Kiso on the 
2ird ef ApriL,s|||919. Nilmoni Nath Sabi 
Deo #as an under* tenure-holder under the 
judgment-debtor and by the operation of 
law his under- tenure was rendered void by 
the auction sale under S. 208 of the Chota 
Nagpur Tenancy Act read with S. 16 of 
the Bengal Rent Recovery Act (Act Vllt 
of 1S65). Nilmoni Nath Sabi Deo resist- 
ed the claim of the auction purchaser to 
obtain posse?- sion of the under- tenure, but 
was defeated in a proceeding under S. 145 
of the Code of Criminal Procedure by the 
order of the Magistrate, dated 1-^-1919, 
passed in favour of the auction pur- 
chaser, which was upheld by this 
Court on 13-10-1919. Apparently when 
the proceeding under S. 145 was going 
on, on 12-9-1919, the complainant in 
this case Shaikh Karim Bux filed a petition 
before the Magistrate, complaining against 
the petitioners, who are the servants of the 
auction purchaser, of having cut and re- 
moved paddy crops from a Plot No. 371 
of the Cadastral Survey on the allegation, 
that the said paddy was grown by the 
complainant on the strength of the posses- 
sion derived from a settlement alleged to 
have been made with him bv Nilmoni Nath 
Sahi Deo on the 13th of March Sambat 
1970, corresponding to the 24th of Janu- 
ary 1914, by a Hukumnama. The police 
were ordered to investigate into the 
matter, but they returned the petition with 
a report that they were unable to come 
to any decision as to the respective claims 
of the parties. This report is dated 
14-10-1919. On the 27th of October the 
Magistrate summoned the accused under 
S. 379 of Indian Penal Code. The plea 
of accused as recorded by the Magistrate 
was that 

“ They removed the paddy as they had sown 
it aud had ploughed the field this year 

The Magistrate tried the case summarily, 
and after, examining five witnesses on be- 
half of the prosecution* and four witnesses on 
behalf of the defence, recorded a judgment 
of conviction and sr nienced the accused to 
six weeks’ rigorous imprisonment. 

The petitioner moved the Judicial Com- 
missioner of Ranchi who by his order of 
the 7th of January 1920, declined to recom- 
mend the case of this Court for interference 
with the order of the Magistrate. 

From the nature of the dispute and 
particularly from the plea taken by the 
accused, it was obvious that the case in- 
volved a complicated question of right 
and title and that it was not possible in' a 
summary procedure to come to a definite 
and correct decision upon these points. 
This is also obvious from the long judg- 
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ment of the Mfljfcistrate who appears to 
have taken great pains in 4 |Drder^ tq ^olve 
intricate questions involve!! before him.r In 
spite of all this, the Magistrate chose to 
adopt the summary procedure for the trial 
of the petitioners. 

The learned Judicial Commissioner seems 
to have realised the unreasonableness of 
the procedure adopted by the Magistrate, 
for, he says, that he agrees with the argu- 
ment on this point urged on behalf of the 
Petitioners before him, but he declined to 
take any action inasmuch as in his view 
the wrong exercise of the discretion was 
not in itself a sufficient ground for an 
interference with the decision of the Magis- 
trate. Whether the Judicial Commissioner 
is right or not in the abstract principle 
of law laid down by him, in the circum- 
stances of this case it is obvious that the 
accused have been prejudiced by this 
wrong exercise of the discretion by the 
Magistrate and that itself is a good ground 
for an interference with the discretion 
exercised by the Magistrate to try the case 
summarily, and for setting aside the 
conviction and ordering a retrial. Another 
reason why the conviction cannot be 
supported is the illegal and irregular ac- 
ceptance of the most important document 
in the case, the title deed of the com- 
plainant, the Hukumnama referred to above. 
This Hukumnama is an unregistered docu- 
ment with a stamp of one anna affixed 
thereon. It purports to create a lease 
without fixed terms and is therefore of a 
nature of a perpetual lease with the fixity 
of rent of Rs. 2-8 besides cesses. Such a 
'document comes well within Cl. (d) of sec. 
17 of the Indian Registration Act under 
which it is compulsorily registerable. The 
document was, therefore, inadmissible in 
evidence^under Sec. 49 (c) of the Act. The 
whole decision as to the right of the com- 
plainant in the land in question has been 
decided on the basis of this Hukumnama 
which was improperly admitted in the 
evidence. The conviction on this ground 
also is liable to be set aside. 

It may, however, be said that there was 
oral evidence in the case on behalf of the 
prosecution to show that the settlement 
was made and that the complainant was in 
possession of the land for the last six or 
seven years before the date of the occur- 
rence and that even if the Hakumnama be 
taken out of consideration the finding of 
the Court below can be supported upon 
the oral evidence. In this state of the 
circumstances there can be no legitimate 


complaint that this Court should not go 
into the evidence in this case in revision. 
But before doing so and finding out how 
far the finding of the Magistrate can be 
supported upon the oral evidence in the 
case, it is impossible for this Court to 
find out how far the Magistrate was not 
influenced in his estimate of the oral 
evidence on account of the document which 
was improperly accepted in evidence. From 
the tenor of the Judgment of the Courts 
below I am inclined to think that their esti- 
mate of the oral evidence is to a great extent 
influenced by the said document. Coming 
to the evidence, it is impossible to place 
any reliance upon the testimony of the 
witnesses Judging it externally or internally. 
From the evidence it is clear that there 
was a proceeding under Sec. 147 started 
by the Magistrate at the instance of the 
manager of the auction purchaser. Wit- 
nesses Nos 1, 2 and 5 were accused in 
that proceeding, whereas all the five wit- 
nesses have recently taken settlement of the 
land from Nilmoni Nath Sahi Deo, most 
probably out of the disputed under- tenures. 
Their evidence, is ridiculous and to read 
them is sufficient to discard them. The 
Judicial Commissioner has declined to go 
into the evidence as he thought that his 
bands were fettered in revision. As I have 
observed above, this is a case in which 
this Court is justified in looking into the 
evidence, particularly when the trial has 
been summary. The Magistrate has given 
no reason in his judgment as to why the 
evidence of Mr. A. P. Hanson, Manager 
of the auction purchaser, should not be 
accepted. He has in clear terms stated 
that he took delivery of possession of the 
lands in question from the Civil Court 
Nazir and had them sown ‘and cultivated, 
and that the paddy crops were cut by the 
accused under his instructions. As to the 
delivery of possession the Nazir of the 
Civil Court corroborates Mr. Hanson, 
though it could not be expected that he 
would be able to swear to the possession 
being given of particular plots, when he 
bad been engaged in giving possession 
from the 30 th March to the 14th April 1919 
over innumerable properties covered by the 
writ of the Court, 

Compared with the evidence on behalf 
of the defence, the evidence on behalf of 
the prosecution appears to me not only 
unreliable but also vague and insufficient 
for conviction. The Magistrate as well as 
the Judicial Commissioner appears to have 
been greatly influenced by the plea taken 
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by the accused. That plea, as recorded 
by the Magistrate and as referred to above, 
appeared to them to be a plea of having 
actually sown and ploughed the field but 
from the evidence in the case, particularly 
of the manager, it appears that the land in 
question was not actually sown by the ac- 
cused, but that the crops were cut and re- 
moved by them under the order of the 
manager. As the accused were claiming the 
possession of the land on behalf of their 
master, it was consistent with their plea to 
allege that they had sown and ploughed it, 
meaning thereby evidently that it was 
sown and ploughed on behalf of their mas- 
ter. On account of the summary nature 
of the trial their statement has not been 
recorded in their own words, and hence 
thefy cannot be pinned down to the purports 
of their statements recorded by the Magis- 
trate. This also shows how the procedure 
adopted in this case has prejudiced the ac- 
cused. The learned Judicial Commissioner 
has declined to give effect to their plea of 
not having acted mala fide and with dis- 
honest intention in cutting the crop in as 
much as they were cutting it under the 
orders of their master simply upon the 
ground that their plea was that of having 
actually sown and cultivated the land ; but 
the evidence in this case as already point- 
ed out shows that the plea was misunder- 
stood. There is, therefore, no reason why 
the principle of law should not be applied 
to this case, that, even if the fact alleged 
by the prosecution be accepted, it has not 
been shown that the accused acted with 
any dishonest motive in cutting and re- 
moving the crop from the land in question 
under the orders of their master who, they 
believed, had grown the crop. There was 
a clear plea of hona fi le title raised in the 
case which took the case out of the pro- 
vince of the criminal Court and the Magis- 
trate could well have left the parties to 
have their rights determined by a Civil 
Court. 

The allegations made in the complaint 
and the note of the Magistrate thereon re- 
ferring * to the Khattani must also have 
made it clear to him that the dispute in 
this case raised a hona fide question of 
title. This was made clearer still by the 
report of the police, which stated that in 
spite of their local investigation, they 
could not come to any conclusion as to the 
respective rights and claims of the parties. 
Nowhere in the evidence in the case it has 
been asserted that the complainant was a 
settled raifat in the village or had acquired 


a right of occupancy in the lands in suit 
apart froifi Eul^mna^^a. It thus becomes 
a matter of great controversy as to what 
the rights of the complainant were in the 
lands even if he be held to have been in 
possession of them. Prima facie the auc- 
tion purchaser is entitled to obtain posses- 
sion of all the lands» comprised within the 
writ of the Court free from any incumb- 
rance created by the judgment- debtor and 
it is for the persons claiming right tore- 
main on the land in spite of the delivery! 
of possei-sion, to prove conclusively thej 
right set up by them. | 

The litigation arising out of a Ciyil Court 
dalchaldhani has already become most un- 
fortunate, and every attempt should be 
made by a Criminal Court to maintain the 
auction purchaser in possession of the pro- 
perty unless a clear right to possession is 
established in any other person. I purpose- 
ly refrain from giving any opinion as to the 
right of the complainant in the land in 
question and I do not consider it pertinent 
for a Criminal Court, or this Court sitting 
in revision, to attempt to decide such a 
complicated question of title raised in this 
case* I think the matter should be left to 
be determined by a Civil Court. 

The rule must, therefore, be made abso- 
lute and the conviction and the sentences 
passed upon the Petitioners must be set 
aside. Buie Made absolute, 
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Bucknill, J. 

Oossatn Misser ^ another — Accused 
— Petitioners v* 

Emperor — Opposite Party. 

Cr. Rev. No. *334 of 1921 decided on 
lOth August 1921, from anorder of Dist, 
Mag. Champaran dated 9th July 1921. 

Penal Code, S. 506 — Deterrent sentencea^^ 
Should be given only in exceptional circumst- 
ances. 

It is of some importance that the theory of 
deterrent punishment should not be loosely put 
into practice, and that the principles upon 
which alone a deterrent penalty should as a 
rule be inflicted, clearly comprehended. Deter- 
rent punishments are now regarded only as of 
utility under exceptional circumstances. When 
waves of imitative crime such as for example 
garrotting, gang robbery, (or dacoity as it is cal- 
led here) and forgery of counterfeit coin or 
notes commence to sweep over»a State Judicious 
and increasin^t severity may properly be utilis- 
ed to check and deter such an inundation; again 
in times of public tumult when there is atdanger 
of wide breach of the public peace or security 
or where a highly organised or what one 
may call semi-proletsional association of per- 
sons engineer series of offences such as swindl- 
ing or Burglary^ deterrent puoisbpjents 
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with caution advantageou&ly inflicted. Such a 
category is naturally not exhauBtive but illue- 
tratlve only; and sound knowtedge, experience 
and a proper sense of perspective are alone the 
guides which can safely be followed in conclu- 
ding whether the use of such an aid to the main- 
tenance of the order and tranquillity of a 
locality is properly permissible and desirable. 
To adjust the punishment, so as to make it 
appropriate and to balance it, so that it justly 
fits the gravity of the offence but does not 
shock the public conscience (and thus wrap 
and dull the public’s social sense and appre- 
ciation of crime as evil), should be the aim. 

[P. 26.s,C. ‘2, P. 269, 0.1.] 

G,G, Pal and B. 0. Hitter— for 
Petitioners 

Kalwant 8<ihay and Shih Narayan Bose 
— for the Crown. 

Judgment: — This is an application in 
Criminal Eevisional Jurisdiction No. 354 
of 1921. The applicants are two men 
named Gos-ain Missir and Nandan Missir, 
and they ask for the setting aside of or the 
interference by this Court in an order of 
the Deputy Magi:>trate of Motihari, dated 
the 13th June of this year convicting and 
sentencing them under S. 506 of the 
Indian Penal Code to three months’ rigo- 
rous imprisonment each, from which an ap- 
peal to the District Magistrate of Cham- 
paran was dismissed on the 9th July 1921. 

I have thought over this case very care- 
fully. There is no doubt that the two 
applicants threatened the complainant: 
whether they would have ventured to turn 
their words and gestures into an actual 
assault it is impo.^sible to say — had they 
done so the consequences would have been 
very serious for them. Both the Deputy 
Magistrate of Motihari and the District 
Magistrate of Champaran considered that 
the sentence was a deterrent one; the for- 
mer specifically passed it as such on the 
ground that —to use his own words — ‘T 
must consider the times and the prevailing 
atmosphere of the country all round;” the 
latter thought the sentence appropriate *‘in 
times which are somewhat exceptional.” 

The complainant, who was mounted on a 
horse, says that he did not feel “comforta- 
ble”, when the two applicants threatened 
him and expected they would attack him; 
the two applicants were Indian residents 
of Sugaon village; the complainant is the 
European manager of the Sugaon factory; 
the complainant had endeavoured to inter- 
vene between the applicants here and a 
man called Choudhur Turaha, who had had 
a dispute about the ownership of the fruit 
of a Beel tree; the applicants had resented 
tfeis. 

In none of these circumstances can 1$ I 


must confess, see anything relating to this 
particular occurrence which renders the 
offence of exceptional gravity. 

It is said at the Bar that the planters 
are isolated in these country localities; I 
appreciate fully that statement which I 
have no doubt is correct. 

In the decision of the Deputy Magistrate 
and District Magistrate the expressions 
occur which I have quoted just above; I 
do not, however, see any evidence or in- 
deed anything in the papers before me, 
which indicate that at or in the neighbour- 
hood of the locality where this incident 
occurred there was any marked popular 
excitement creating or likely to create 
breaches of the public peace or a public 
tumult or disorder. I think it is of some 
importance that the theory of deterfenr 
punishment should not be loosely put into 
practice, and that the principles upon 
which alone i deterrent penalty should as 
a rule be inflicted clearly comprehended. 
Normally most penalties in one sense are 
supposed to be primarily punitive (that is 
a punishment imposed upon the offender 
personally), and from a secondary aspect 
and in minor degree of a nature admoni- 
tory to others (that is a warning to those 
who may at any time contemplate a like 
offence); a “deterrent” penalty is an ela- 
boration of the latter. Penalties were at 
one time of a type which to modern menta- 
lity were savage and wrong; but those 
were based largely oncla^s distinction 
most of which have long since .disappeared 
and on the theory of the deterrent effect 
which crushing punishments were thought 
to have on crime. But that hypothesis has 
long since been exploded; for experience 
has shown that where the general average 
of punishment was of a cruel severity the 
effect was but to minimize in the public 
the social sense and recognition of crime 
as an evil and to produce a callous and 
brutalising indifference. 

Deterrent punishments are now regard* 
ed only as of utility and it cannot be 
denied that they have under certain 
circumstances their value in what are 
luckily as a rule exceptional circumstances. 
When waves of imitative crime such as 
for example (and I speak from personal 
experience) garrotting, gang robbery (or 
dacoity as it is called here) and forgery of 
counterfeit coin or notes commence to 
sweep over a State, judicious and in- 
creasing severity may properly be utilized 
to check and deter such an inundation; 
again in times of public tumult when thfere 
is danger of a wide breach of the publiq 
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peace or security; or where a highly orga- 
nised or what one may call semi-pro- 
fessional association of persons engineer 
series of offences such as swindling or 
burglary, deterrent punishments may be 
with caution advantageously inflicted. 
Such a category is naturally not exhaus- 
tive but illustrative only ; and sound 
knowledge, experience and a proper sen^e 
of perspective are alone the guides which 
can safely be followed in concluding whe- 
ther the use of such an aid to the main- 
tenance of the order and tranquillity of a 
locality is properly permissible and desi- 
rable. 

It is now recognised that the hardest 
and most .difficult task of those who are 
set as judges over the crimes of mis- 
demeanours of their fellowmen is that most 
important question, i s , what is the proper 
penalty. Few, however, I fear, make a 
serious study of this almost unwritten 
breach of criminal jurisprudence and it is 
unwritten because the facts which make 
up the environment of an offence are so 
infinitely diversified that comparatively 
seldom are two crimes exactly identical. 

To adjust the punishment so as to mnke 
it appropriate should be the aim ; and to 
ba’ance it so that it justly fits the gravity 
of the offence but does not shock the pub- 
lic conscience and thus warp and dull the 
public’s social sense and appreciation of 
[crime as evil is no easy task. 

Now, in this case, as I have stated at 
the outset of my remarks, I can see no 
apparent reason for any punishment of a 
deterrent character such as this is expli- 
citly stated to be. It is of course ethically 
untoward that person should not be of 
one mind and should have differences of 
opinion ; but it is indeed deplorable, when 
in countries such as this and others where 
Indian and Europeans have to reside 
together and where they should live side 
by side in amity and community of 
interest, either should provoke the other; 
self-control and the treatment of one’s 
neighbour as you would that they should 
treat you are the keys of all higher life, 
call that by whatever phrase one may. I 
shall set aside these sentences as inappro- 
priate. I shall fine each of these men 
Rs. 30 each and as their offence is one 
which, not least for their own sake?, I am 
most anxious they should not repeat, I 
shall bind them over each in one surety of 
Rs. 100 to keep the peace of a period of 
one year. I hope and trust that my action 
in this matter may be of general value. 

Sentence reduced. 
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FULL BENCH 

Dawson MilLer, CJ. Moli.ick and 
J wALA Prasad, JJ. 

In the mailer of an application hy Miss 
Sudkansuhala Hazra 

M. J.C. No. 110 of 1921, decided on 
28th Nov. 1921. 

Legal Practitioners 8s* 6, 7 and 5— 

Women cannot he admitted and enrolled as 
pleaders — Nature of proceedings is administra* 
five — ^Person' in section is a male. 

Und er the rules made by the High Court 
under S. 6 of the Legil Practitioners Act, 
women cannot be admitted and enrolled as 
pleaders. Proce edings relating to the adraia- 
sion of pleaders are administrative and not 
judicial. From the perusal of the sections it 
appears that the ‘Person’ referred to is male 
and not female as the Pronoun ‘He’ is 
invariablv used. [P. 269, C. 2.; P. 272, C 2.] 

I\ a. Manuh, 8. P. Sen, 8* M. Mullich 
and D. P. Sinha — for Petitioners. 

Dawson-Miller, C. J. — This is an 
application by Miss Sudhansu Bala Hazra 
for enrolment as a pleader in the District 
Court of Patna, a Court, subordinate to 
this High Court. She holds a degree of 
Bachelor of Law conferred by the Cal- 
cutta University this year and is qualified 
in all respects for enrolment unless she is 
debarred by the disability of sex. The 
application was originally made to the 
District Judge and forwarded to the High 
Court according to practice. The matter 
is strictly speaking one for an administra- 
tive order but as it is one which raises a 
question of considerable public importance, 
viz, whether under the Legal Practitioners 
Act and the Rules framed thereunder 
women can be enrolled as pleaders I 
thought it desirable to give the applicant 
an opportunity of appearing before the 
Court by Counsel in order to argue the 
legal points which arise in connection with 
the application before coming to any 
decision thereon. 

Sec. 6 of the Legal Practitioners Act 
enables the High Court to make rules 
consistent with the Act as to (infer alia) 
‘The qualifications, admission and certifi- 
cates of proper persons to be pleaders in 
the Subordinate Courts.” By S. 7 on 
admission of any person as a pleader a 
certificate signed by the proper officer 
shall be issued to such person authorising 
him to practise up to the end of the cur- 
rent year as a pleader and provision is 
made whereby if he desires to continue to 
practise he may have his certificate rene w- 
ed. From a perusal of these sections asi 
well as sec. 8 it appears that the person^^j 
referred to are males and not females 
the pronouns ‘*he/* “his’* and “him”; 
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are invariably u^ed. On turning to the 
rules made under Sec. 6 of the Act the 
same phenomenon appears, the persons re- 
ferred to being always described by words 
appropriate only to those of the male sex. 
This is only what might be expected from 
the fact that since 1793 when the qualifi- 
cations of pleaders were first established 
on a regular basis by Reg. VII of that 
year no female has ever been admitted to 
the roll of pleaders in the Subordinate 
Courts or elsewhere and it is not suggested 
that earlier records would disclose any 
different state of affairs. The Petitioner 
however, claims that by reason of Sec. 2 
of the General Clauses Act, 1868, since 
repealed and re-enacted by Cl. 13 of the 
Act of 1897 a radical change has been 
affected so as to confer upon women a 
privilege which they have not hitherto been 
regarded as capable of exercising under 
any of the acts or Regulation dealing 
with the subject. Sec. 13 of the General 
Clauses Act of 1897 provides as follows: — 
** In all Acts of the Governor-General in 
Council and Regulations, unless there is 
anything repugnant in the subject or con- 
text — (1) words importing the masculine 
gender shall be taken to include females.” 
The earlier Act of 1868 by Sec. 2 provided 
In this Act and in all Acts made by the 
Governor-General of India in Council after 
this Act shall have come into operation 
unless there is something repugnant in the 
subject or context words importing the 
masculine gender shall be taken to include 
females,” Conceding that the General 
Clauses Act applies not only to the Legal 
Practitioners Act itself but also to the 
rules made thereunder which have the 
force of law, the question for determination 
is whether there is something repugnant in 
the subject which excludes the operation 
of the sections mentioned in the General 
Clauses Act. The learned Counsel for the 
Petitioner has with great gallantry and 
considerable vigour scorned the idea that 
there is anything repugnant in the concep- 
tion of a bar composed partly at least of 
lady pleaders whose forensic ability he 
assures us would in many cases compare 
favourably with that of many of those 
upon whom alone hitherto the privilege of 
enrolment has been conferred. I am quite 
prepared to concede this part of his argu 
ment. The repugnancy, however, which 
we have to consider is not one arising out 
of policy which is a matter for the 
Legislature alone. The question is not 
whether women would make good pleaders 


but whether it appears, either from the 
context or the subject dealt with in the 
enactment, that it was the intention of the 
Legislature to confine the privilege of 
enrolment as a pleader to men only. In 
other words can it be said that the Legal 
Practitioners Act and the rules made there- 
under contemplated the possibility of the 
enrolment of women pleaders; Regula- 
tion VII of 1793, the earliest enactment 
on the subject, confined the office of public 
pleaders or vakils to men of character and 
education versed in Muhammadan and 
Hindu law who were to be of the Muham- 
madan and Hindu persuasion and selected 
from the students of the Muhammadan and 
Hindu Colleges at Calcutta and Benares 
respectively. It also appears from the 
preamble that even before that time, when 
apparently no special qualifications appear 
to have been necessary, those who follow- 
ed the business of a vakil were men. In 
1814 and again in 1846 important enact- 
ments were passed relating to the qualifica- 
tion of pleaders and their control, appoint- 
ment and removal. By Reg. XXVII 
of 1814, Sec. Ill, the Sudder Dewany 
Adawlut and the several Provincial Courts 
were empowered to appoint to the office 
of vakil in their respective Courts such a 
number of persons being natives of India 
and duly qualified for the situation as may 
from time to time appear to them to be 
necessary.” Throughout the Regulation 
the words ** his ”, “ him ”, and he ” 
are invariably used in connection with the 
persons so appointed. Act 1 of 1846 by 
Sec. 4 threw open the office of pleader 
in the Courts of the East India Company 
to all persons of whatever nation or 
religion provided that no person shall 
be admitted as a pleader in any of those 
Courts unless he has obtained a certificate 
in such manner as shall be directed by 
the Sudder Courts that he is of good 
character and duly qualified for the office.” 
The language of the different sections of 
these two enactments leaves no room for 
doubt that the exclusion of women from 
the office of pleader or vakil was intended. 
Act XX of 1 865 authorised and required 
the new High Courts to make rules for 
the admission of proper persons to be 
pleaders and again the language used 
is applicable to men only to the exclusion 
of women. The interpretation clause con* 
tained in that Act provided, that, unless 
there was something repugnant or inconsis* 
tent in the subject or context, words impor* 
ting the singular number should include 
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the plural and vice versa, but it did not, as 
was the case in other Acts passed at about 
the same time, provide that words impor- 
ting the masculine gender should include 
females (cf. Act XLV of 1860, section 8 
Act X of 1865, section 3 and Act XI of 
1865 Sec. 1). It would appear therefore 
that from very early times even before 
1793 no Women had been admitted to the 
office of pleader and that at least down to 
1865 the Legislature had on several occa- 
sions dealt with the subject in terms which 
leave no doubt as to its intention to ex- 
clude them. 

The question then arises whether, in 
view of the General Clauses Act, the 
Legal Practitioners Act of 1879 which 
consolidated and to some extent amended 
the • law, the Legislature, by the use of 
words similar to those employed in previ- 
ous enactments dealing with the same sub- 
ject intended to effect a far reaching 
change in the policy hitherto pursued and 
to confer upon women the privilege of en- 
rolment as pleaders, a privilege which from 
the earliest times had been denied them. 
I am unable to accept the view that it was 
the intention of the Legislature to bring 
about a change of such magnitude by the 
language employed in the Legal Practi- 
tioners Act, It appears to me that by the 
date when that enactment was passed the 
word “ pleader’* bad by inveterate usage 
acquired a definite meaning connoting a 
male person which obviated the necessity 
of emphasising the sex of the persons in- 
cluded under the term. It was in my 
opinion never intended by the General 
Clauses Act to effect radical changes in 
the law but rather to set at rest ambigui- 
ties arising in the construction of Statutes, 
where such existed, and to avoid multipli- 
city of words Had it been the intention 
of the Legislature by the Act of 1879 to 
alter the existing law it would not, if I 
may borrow an expression from the judg- 
ment of Lord Loreburn, L. C. in Nairn v. 
The University of St. Andrews (1) have 
brought about a constitutional change so 
momentbus and far reaching by so fur- 
tive a process. 

Emphasis was placed upon the fact that 
in the Legal Practitioners Act, 1879 the 
word “persons” is used in describing the 
class from which pleaders may be appoint- 
ed whereas in the Regulation of 1793 the 
word used was “ men” holding the pres- 
cribed qualifications. This argument loses 
(1) (1909) A. C. 147 = 78 L.J. P. C. 
54=25 T. L. R. 160. 


much of its force when it is remembered 
that from 1814, onwards, when it was 
manifestly the intention to exclude fema- 
les, the enactments relating to the appoint- 
ment of pleaders always used the word 
persons in referring to the class eligible 
for enrolment and the Act of 1879 merely 
retained the former phraseology. It is 
moreover a recognised cannon of the cons- 
truction of Statutes that there is a presump- 
tion that the Legislature does not intend 
to make any substantial alteration in the 
law beyond what it explicitly declares 
either in express terms or by necessary 
implication (See Maxwell Interpretation 
of Statutes, 6th Ed. 149). Many cases 
might be quoted where the use of the word 
“ person” in Acts of Parliament has been 
construed by the Courts in a limited sense 
and even in a different sense in different 
parts of the same enactment. Nairn v. 
The University of 8t. Andrews (1) is a strik- 
ing instance. In that case the Franchise 
Act of 1868 relating to Scotland by Sec. 
27 gave every person whose name was for 
the time being on the register of the gene- 
ral council of certain Scottish Universities 
the right to vote in the election of a mem- 
ber of Parliament for such Universities. 
The 28th Section defined the members of 
the general council as “ all persons on 
whom the University to which such gene- 
ral council belongs has after examination 
conferred” certain specified degree or any 
other degree that may hereafter be insti- 
tuted. At that date women were not ad- 
mitted to graduation in any of the Scot- 
tish Universities but they were afterwards 
admitted under the Universities (Scotland) 
Act of 1889 (52 and 53 Vic., c. 35) The 
Appellants were five ladies who had gra- 
duated at the Universities of Edinburgh 
and St. Andrews and were qualified to be 
put on the register of voters under the Act 
of 1868 unless their sex was a bar. It 
was contended that they were persons 
within the meaning of the Act of 1868. 
The case in their favour was in some res- 
pects even stronger than the present as the 
Act in other sections dealing with county 
and borough franchise and which created 
new franchises used the term“man” instead 
of “person.” The House of Lords rejected 
the contention and dismissed the appeal. 
The basis of that decision was that women 
had never been regarded from earliest 
times as capable of exercising the franchise 
and therefore although the word “ persons” 
would prima facie include women the 
Legislature must be regarded as having 
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used the word in a limited sense in the 
ight of existing circumstances, “it is a 
dangerous assumption”, said Lord Lore- 
burn, L C.” to Suppose that the Legisla- 
ture foresees every possible result that 
may ensue from the unguarded use of a 
single word or that the language used in 
Statutes is so precisely accurate that 
you can pick out from various Acts this 
and that expression, and, skilfully piecing 
them together lay the foundation for some 
"remote inference.” 

In the present case it is not shown that 
women ever acted as pleaders in the Courts 
of this country. On the contrary 
the enactments referred to show that 
they have been invariably excluded 
not by any direct prohibition but 
inferential ly by words appropriate only 
to the male sex, as though the matter 
were one well settled by inveterate usage 
and requiring no express legislation. It 
seems lo me impossible to hold that the 
Legislature in 1879, by employing the 
language of previous enactments, passed 
at a time v;hen the question could not 
have arisen, intended to convey any 
different meaning from that which had al- 
ways been understood. 

It has been contended that certain ano- 
malies must necessarily arise if by our 
decision we reject this petition. By Sec. 36 
of the L'^'gal Practitioners Act certain 
courts and officers may frame and publish 
lists of persons proved to their or his satis- 
faction habitually to act as touts, and by 
Cl. {2)oi the section “no perron’s name 
shall be included on any such lists until he 
shall have had an opportunity of shewing 
cause against such inclusion.” It is argued 
that it would logically follow that if the 
word “per>ons” in S. 6 means male per- 
sons only it should have the same mean- 
ing in S. 36 and therefore no woman 
could be included in the list of touts. The 
argument assumes that the question of 
sex was in such a case one of vital impor- 
tance whereas it is obvious that in framing 
S. 36 the intention of the Legislature 
was simply to prevent touting, and it is 
hardly conceivable to me that the question 
of sex could have had the slightest impor- 
tance in the intention of the Legislature 
if the unlikely event should arise of a 
female perpetrating the mischief aimed at. 
There is nothing inherently improbable in 
supposing that the section was meant to 
prevent touting irrespective altogether of 
the sex of the tout. The short answer to 
the argument is that there is nothing re- 
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pugnant in the subject to prevent the 
application of the General Clauses Act to 
S. 36. In that section the subject is the 
prevention of touting whereas in the 6th 
section the subject is the admission of 
proper persons to be pleaders. 

The case of Bebh y. Law Society (>) was 
referred to not as an authority in the Peti- 
tioner’s favour, which it is clearly is not, 
but in order to distinguish it from the pre- 
sent case. In that case it was held that by 
the Common Law of England women 
could not be attorneys or solicitors and 
therefore in passing the Solicitors Act of 
1843 the Legislature did not intend to re- 
move the disability by a mere interpretation 
clause which provided that “every yvord 
importing the masculine gender only shall 
extend and be applied to a female as well 
as a male?” “unless there be something in 
the subject or context repugnant to such 
construction.” It was pointed out that 
there was in this country no such disabili- 
ty arisirg from the Common Law as was 
the case in Behh v. Law Society (2). But 
the Common Law as pointed out by Lord 
Loreburn, L. C. in Nairn v. St, Andrews 
University (1) is founded solely upon 
inveterate usage. The inveterate usage in 
this country as in England has been to 
exclude women from admission as pleaders 
and although there may have been no ex- 
press prohibition such as that founded upon 
the dictum of Lord Coke referred to in Behb 
v. Law Society (2) the inveterate usage 
has been similar in both countries and I 
agree with the opinion expressed by 
Mookerjee, J., in lie Bf^gina Quha (3) that 
the case of Bebby. Liw Society (2) furni- 
shes valuable aid as to the mode in which 
the problem should be approached. In Be- 
gina Guhn s case (3) ex- the same question 
arcse as it presented in this case and a 
Full Bench of the Calcutta High Court 
consisting of the Chief Justice and four 
other Judges decided that it was not the 
intention of the Legislature in the Legal 
Practitioners Act to reverse the established 
policy or to introduce a fundamental 
change in'long established principles of law 
and that to read the sections of the Act 
relating to the admission of pleaders 
as including females was repugnant 
to the subject. I agree with the 
conclusions arrived at in that 


(«) (1914) 1 Gh. D. 286*30 T. L R. 179 
(8) (1916) 44 Cal 290 = 36 1 0 925 = 21 C. W 
N. 74{S.B.) 
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case and am of opinion that the present 
application should be refused. 

Mullick, J. — I agree that the framers 
of the Legal Practitioners Act of 1879, in- 
tended that women should not be admitt- 
ed to practise as pleaders. It was not 
merely a lapse or an omission; a failure to 
realize the exact import of the words 
used in the Statute and of the bearing 
upon them of the then current General 
Clauses Act (Act 1 of 1868), but in my 
opinion it was a deliberate re- imposition of 
the disability which had hitherto been im- 
posed upon the female sex. I readily con- 
cede that there v. as no intention to pro- 
claim the inferiority of the sex either in 
attainments, intellect or character, for 
even then women had begun to avail them- 
selves of the advantages of western educa- 
tion and to prove that they were in no 
way less qualified than many men: and if 
it were petmis-sible to speculate upon the 
reasons of the Legislature all that can be 
hazarded is that, having regard to the 
previous history of th.e relation of the sexes 
and the general position of women in the 
country the Legislature was of opinion 
that it would be repugnant to ideas of 
decorum to permit women to Join in what 
I may call the rough and tumble of the 
forensic arena. At any rate whatever may 
have been the reasons which guided the 
Legislature the fact that no woman had 
been admitted to practise as a pleader 
during the 65 years which had elapsed 
since the Regulation of 1814, is a contem- 
porary exposition of the Statute which 
cannot be disregarded. I cannot therefore 
read the word “person” in Act XVIII of 
1879 as applicable both to men and 
women. 

There is however one other matter to 
which I think it necessary to draw atten- 
tion. From the rules framed by the High 
Court under the Legal Practitioners Act it 
is clear that proceedings relating to the 
admission of pleaders are administrative 
and not judicial. The note to R. 19 states 
this in clear language Then R. 20 directs 
the District Judge to send the application 
and other papers to the High Court, who 
under Rr. 22 and 23 may, after making 
inquiries, if any refuse the application 
without assigning any reason. 

Rr. 24 and 25 direct the Registrar of the 
Court to enter the name of the applicant 
if admitted by the Court in the appropriate 
Register and to sign a certificate and to 
cause the same to be delivered to the ap- 
plicant through the District Judge. By 
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R. 7 (Iv^) of the General Rule framed by 
the High Court under the authority, of the 
Letters Patent the Court has delegated to 
the Judge in the English Department the 
duty of passing orders on all applications 
connected with the admission and enrol- 
ment of pleaders under Act XVII t of 1879, 
but R. 7 (V) empowers him to refer the 
matter to a greater number of Judges if 
the importance of the subject in his opi- 
nion requires it. 

In the present case it appears that the 
Judge in the English Department has laid 
the matter before the Chief Justice who 
has constituted the present Bench so that 
the Petitioner might be heard through 
Counsel. It is clear, however, that though 
we have had the assistance of Mr. Manuk’s 
able argument the proceedings are still 
administrative. The Legal Practitioners 
Act does not appear to contain any provi- 
sion for a judicial hearing but it has been 
found convenient in this case to adopt the 
procedure applicable to Full Benches. 

I have no doubt that we have authority 
to dispose of the application and that it 
should be rejected. 

Jwala Prasad, J.: — The only question 
that arises for our consideration is whether 
under the Legal Practitioners Act (XVIII 
of 1879) women can be enrolled as plea- 
ders of the Courts Subordinate to the High 
Court. 

Sec. 6 of the Act empowers the High 
Court to make rules consistent with the 
Act as to the qualifications, admissions 
and certificates of proper persons to be 
pleaders of Subordinate Courts. 

The word “person” no doubt would in- 
clude men and women. In sec. 7 and the 
subsequent sections of the Act, the pro- 
nouns used for a person as a pleader or 
muhhtar are “he, his and him” indicating 
thereby male persons only. It is said that 
these words importing the masculine gender 
should be taken to include females by 
virtue of section 2, Cl. 1 of the General 
Clauses Act of 1868, which runs as 
follows:— “In this Act and in all Acts 
made by the Govern or- General of India in 
Council after these Acts shall have come 
in operation; unless there be something 
repugnant in the subject or context; words 
importing the masculine gender shall be 
taken to include females,” 

The above clause in the Act is expresfely 
stated to apply to the General Clauses Atl 
and to all Acts made by the Govettiet- 
General of India in Council. It is mbfe 
than doubtful whether the aforesftid clause 
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will apply to the rules framed under section 
6 of the Act. 

The rules framed by the High Court 
under that section have also employed the 
pronouns importing masculine gender and 
have not given any interpretation clause to 
the effect that the words importing mascu- 
line gender shall include females, nor have 
they expressly stated that females shall be 
entitled to be admitted or enrolled as 
pleaders. 

Assuming* that females could be proper 
persons to be pleaders under the Legal 
Practitioners Act, the rules framed by the 
High Court have made no provision for 
them to be enrolled and admitted as such. 
Without such a rule, therefore, a wornan 
cannot be enrolled as a pleader, for section 
6 of the Act has expressly made the High 
Court the sole authority to make rules for 
determining “propfi^^ persons” to be admit- 
ted as pleaders. 

The applicant has obtained the degree of 
Bachelor of Law as well as of Arts in the 
Calcutta University. The University Act 
(Act II of 1857) as well as Act VIII of 1904 
empower the University to examine and 
confer degrees on persons and students 
showing the required proficiency in the diff- 
erent branches of learning. The Univer- 
sity was further empowered to frame rules 
and regulations for the purpose of deter- 
mining suitable candidate for any Univer- 
sity examination. An express regulation 
was framed entitling the female candidates 
to be admitted to the examinations. But 
for this regulation, no female candidate 
could obtain the degree although the Act 
itself did include females in the general ex- 
pression “persons” “students” and “candi- 
dates”. 

The Patna University Regulations also 
expressly provided for admission of females 
of the University examinations and degrees; 
so have the other Universities. The Bombay 
University set out in the beginning of their 
Regulations the following interpretation 
clause L — “the pronoun” ‘he* and its deri- 
vatives are used to denote, either sex, the 
male or the female”, thus extending the 
privileges of the Regulations to females. 

Therefore even if the Legal Practitioners 
Act did contemplate the inclusion of females 
as proper persons to be admitted as plea- 
ders, no females can be admitted as such 
unless the rules of the High Court express- 
ly provide for it. Therefore under the ex- 
isting rules of the High Court no female 
can be admitted as pleader : 

The question as to whether the Legal 


Practitioners Act did intend females to be 
pleaders by the use of the general word 
“person** in Sec. 6 and by the application 
of the General Clauses Act, in order to in- 
terpret the pronouns importing masculine 
gender as including females in the subse- 
quent sections of the Act, does not really 
arise in the present case. But as the ques- 
tion has been debated with great zeal, 
ability and learning at the Bar, I venture 
to give my opinion upon it. 

I must confess that the question raised 
is as difficult as it is important. No doubt, 
the Interpretation Act, known as the 
General Clauses Act, does apply to the 
Legal Practitioners Act. Unquestionably 
the pronouns importing masculine gender 
do include females in Chap. VII of the 
Act and would also include females where- 
ever the words “importing masculine gen- 
der** have been used in the chapter relat- 
ing to the admirsion and enrolment of ple- 
aders “unless there be something repugn- 
ant in the subject or context’*. These words 
occur both in Sec. 2, cl. 1 of the General 
Clauses Act of 1868 and in Sec. 13 of the 
General Clauses Act of 1897. 

After the constitution of the British 
Courts, the profession of pleaders was for 
the first time recognised in Reg. VII of 
1793. No doubt, legal profession did exist 
long prior to that, both in the Hindu and 
the Mohammadan Courts, in India, but no 
definite data have been placed before us to 
determine with absolute certainty whether 
women were recognized as legal practi- 
tioners in the Hindu and the Mohammadan 
Courts in this country^ Justice Sir Asutosh 
Mookherjee tried to investigate the matter 
with his usual thoroughness but failed 
to discover any instance of women having 
been so recognized vide Bagina (cited 
above.) 

On the other hand, it has not been 
shown that prior to 1793 there was any 
legal disability imposed upon females being 
law officers either under the Hindu law or 
the Mohammadan law. Sir Asutosh Mook- 
herjee observes that there are indications 
of women being allowed to hold legal posi- 
tion under the Mohammadan law. 

It is not disputed that Reg. VII of 1793 
expressly recognized male persons only 
eligible for being admitted as pleaders in- 
as much as men only were found following 
up “the business of vakil to obtain a live- 
lihood** as stated in the preamble to the 
Regulation* 

The subsequent legislations on the subject, 
no doubt, were directed to the removal of 
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communal and religious bar in the way of 
persons to be admitted as pleaders, but 
the privilege which was conferred upon 
men only in 1793 was not expressly exten- 
ded to females. Perhaps there was no 
demand for such an extension. Men were 
found to be carrying on the profession of 
pleader in 1793 and Reg. VII of that year 
gave them a legal status. No woman was 
carrying on the profession of pleader at 
that time and there was therefore no nec- 
essity of any legal recognition of women 
as pleaders. 

It is said that the word “ person ’* in- 
stead of “ man ” in the subsequent Acts 
has the effect of conferring such a right 
upon females without express legislation. 
The word “ person to my mind used in 
the Legal Practitioners Act is wide enough 
to include females as unquestionably it 
does in most of the provisions of the Act, 
such as Chap. VIL In the matter of the 
petition of Girha Narain (4) Noiris, J., 
observed: — “lam altogether unable to 
give the words ‘ any person’ in Sec. 32 the 
narrow construction sought to be placed 
upon them **. The word “person” would, 
therefore, include ordinarily females in 
Sec, 6 of the Act unless they were express- 
ly excluded from being legal practitioners. 
All the pronouns used in the subsequent 
sections of the Legal Practitioners Act 
would seem to apply to females by virtue 
of the General Clauses Act “ unless there 
be something repugnant in the subject or 
context ” to admit them to practise as 
pleaders. 

In the case of Narain v. University of 
8t. Andretvs (1) reliance was placed upon 
the dictum of Lord Coke as showing that 
women were under disqualification and 
the disability of women to the privilege 
claimed therein was taken for gianted. 

The decision in the case of Behh v. Law 
Society (2) was based upon the disability 
imposed upon females under the Common 
Law of the Country. It has, however, 
not been shown that there was any legal 
disability imposed at any time upon the 
females of this country to carry on the 
profession of law. In the case of Girhar 
Narain (4) it was further held that Act 
XVlII of 1879 is an amending as well as 
a consolidating Act. In this view it may 
be urged that the use of the word “ per- 
son” had the effect of conferring upon 
women the right to be admitted and en- 
rolled as pleaders. But in face of the 


(4) (1887) 14 Cal. 556=* 12 Ind. Jur. 22 
F.B.) 


aforesaid authorities; Narain v. Undvereity 
of 8t. Andrews (1) and Behh v. Law 8t>cie* 
ty (2) it is difficult to accept this vifcw and 
to hold that such an important right would 
be conferred in such an indirect way. 

There is therefore a good deal to be said 
in favour of the view that men were given 
the privilege and status of pleaders by 
statute; women could also obtain the same 
only by legislation. 

A question similar to the one in the pre- 
sent case arose in the Calcutta High 
Court in the case of Regina Guha (3) and 
it was held by a Special Bench of that 
Court that as the law now stands, women 
are not entitled to be enrolled as pleaders 
of Courts subordinate to the High Court, 
and that the rules of the High Court were 
made in accordance with and for the 
purpose of carrying out the intention of 
the Legal Practitioners Act, and con- 
sequently did not entitle a woman to be 
enrolled as pleader, and that if a change 
of policy is desirable, the proper remedy is 
legislation, and not alteration in law in 
the disguise of judicial exposition of the 
existing law. 

In England, the legislation has solved 
this question and has removed the dis- 
qualification of sex and thereby has ad- 
mitted females to the legal profession. 
Consequently it has been urged that 
females will now be entitled to practise in 
the Indian Courts, inasmuch as the Legal 
Practitioners Act does not apply .to them 
and they will be entitled to plead in the 
Courts of India as Barristers. This may 
be an argument for an amendment of the 
Legal Practitioners Act, but we are chiefly 
concerned with the construction of the Act 
as it at present stands. 

A recent instance has been brought to 
our notice where a lady (Miss Sorabjee) 
has been enrolled as a vakil of the Allaha- 
bad High Court. This was done by a 
decision of the English meeting of the 
Court consisting of the Chief Justice and 
the Judges present in Allahabad, under 
R. 15 of Chap. XV of the Allahabad High 
Court Rules. In matters of practice, 
however, we generally follow the tradi-j 
tion of the Calcutta High Court and wej 
do not think we can deviate from the deci-* 
sion of that Court passed on the 29th of 
August 1916 in Regina Guha's case (3) 
only a few months after the creation of 
our High Court. 

No doubt, the recent admission of Miss 
Sorabjee in the Allahabad High Court 
might create some anomaly inasmuch as 
)adie§ ^nrelled vs^kils in the Allahabad 
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High Court may claim to practise in 
occasional cases in the Courts subordinate 
to this Court under S. 4 of the Legal 
Practitioners Act, although no lady will 
be permitted to be enrolled in our own 
High Court. This again is a very good 
ground for changing the present law. 

An appeal has also been made to us 
on the ‘ground of intelligence and capacity 
of women to be fit compeers of men in the 
forensic arena and that the rapid 
advancement of the country in the matter 
of education amongst females requires 
that their right in all the spheres of life 
including the profession of pleader should 
be recognized as being equal with men. 
This is quite true. As a matter of fact, 
new professions are now gradually being 
opened to them, such as, medicine, etc. 
A similar argument was advanced in 
the case of Bebb v. Law Society, (2) 
and I would answer it in the words 
of Cozens Hardy, M R. at Page 294 
of the Report ‘ We have been asked to 
hold ** says his Lordship “ what I for one 
quite assent to, that in point of intelligence 
and education and competency women — 
and in particular the applicant here, who 
is a distinguished Oxford student, (Calcutta 
University student) — are at least equal to a 
great many and, possibly, far better than 
many of the candidates who will come up 
for examination, but that is really not for 
us to consider. Our duty is to consider 
and, so far as we can, to ascertain what 
the law is, and I disclaim absolutely any 
right to legislate in a matter <if this kind. 
In my opinion that is for Parliament 
(Legislature of this country) The words 
within the brackets are mine. 

A’p^lication rejected. 
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Jwala Prasad and Bucknill, JJ. 

Jadunandan Singh — Judgment-debtor- 
Appellant v. 

Skeonandan Prasad Singh and another — 
Decree-holders-Respondents. 

Misc. Appeal No. 195 of 1921 decided 
on 5th May»1922 against the Dist. J., Patna, 
dated 8th August 1921. 

(a) C,F.G.,S. 47, O. 21, E. 2 (2 and 3)— 
A]^pl%cation for certifying payment out of Court 
mwie within time hut pending execution proceedings 
mm'J, 21, E, 2 (S) does not apply — Appeal from 
order liee under S, 47. 

Where an application for certifying a payment 
out of the Court was made, under 0. 21, B. 2, 
Ql. (2) within the period prescribed for making 
attcb an application, to the Court which was 
executing the decree and where an inquiry was 
therefore ipvited by the judgment* debtor as to 
the payment alleged to have been made by him 
to the decree-holder dhr ing the pendency of the 


execution proceedings, his application could 
not be thrown out upon the ground that it was 
not certified under Cl. 3 of that rule. Ihe 
application was made for the purpose of having 
the payment certified and until that question 
was decided the stage of Cl. 3 did not arise. 
The application of the judgment debtor for 
certifying payments by him to the decree- 
holder out of Court is an application in course 
of the execution of the decree obtained by the 
decree-holder. The application is therefore 
one under S 47, Civil Procedure Code for it 
raised the question as to the execution and 
satisfaction of the decree sought to be executed. 
The dismissal of that application certainly 
gives rise to a right of apvieal to the judgment- 
debtor. [P. 277, C. 2, P. 278, C. I.] 

{b) Witness— Summons issued — Court* s duty is 
to enforce attendance — Practice. 

When once the Court issues the summons it 
is the duty of the Court, unless the judgment-* 
debtor is guilty of gross-laches to assist the 
judgment-debtor and to enforce the attendance 
of the proper pereon who can give evidence 
relevant to the case. The refusal to grant the 
prayer of the judgment-debtor to summon the 
proper witness is a grave irregularity and 
contravenes the recognised principles embodied 
in the Code of Civil Procedure regarding the 
enforcement of the attendance of witnesses. 

[P. 278, C. 2.] 

Sh Ives war Lay al and Brijhishore Prasad 
— for Appellant. 

N. 0, Sinha, Anand Prasad and Guru 
Baisharun Prasad — for Respondents. 

Jwala Prasad, J : — This appeal arises 
out of an order of the District Judge of 
Patna, dated 8th August 1921 whereby he 
dismissed an appeal preferred before him 
against an order of the Subordinate Judge 
dated the 20th April 1921. The appellant 
is the judgment-debtor before us against 
whom an execution of a decree was level- 
led. In the course of this execution he 
filed an application under O. 21, R. 2, of 
the Code of Civil Procedure in which he 
stated and prayed that a certain sum be 
duly recorded and certified as payment of 
the decree in question. Pie also filed a 
receipt granted by the decree-holder Sukhan 
Singh purporting to bear his thumb impres- 
sion, his (Sukhan's) grandson Sheonandan 
Singh having signed the said receipt for 
him. The decree-holder denie4 having 
received the money or granted the receipt 
in question. He also stated that the thumb 
impression on the receipt was not his. In 
order to prove that the thumb impression 
was that of the decree-holder, the judgment- 
debtor applied for examination of a finger 
print expert. The expert was accordingly 
examined, who took sample thumb impres- 
sions of the decree-holder, but he could not 
gave any definite opinion inasmuch as the 
impression on the receipt appeared to be 
blurred. He got the impression enlarged 
and photographed and then the tfitimb- 
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impressions of the decree-holder which 
were taken by him were compared in the 
Government Finger Print Bureau and a 
report was submitted to the Court by the 
Inspector General of Crimes. That report 
■ stated that the thumb impression on the 
receipt in question was similar to those on 
the bonds B and C which were the admit- 
ted thumb impressions of the decree- 
holder. The judgment-debtor then applied 
to the Court for summoning an expert 
from the Government Finger Print Bureau 
who could prove the opinion embodied in 
the report of the Inspector General ; and 
accordingly summons was served upon 
the Inspector General to send the expert 
who could prove the opinion stated in the 
report. But unlortunately the person 
sent from the Bureau was not able 
to give any opinion and he does not 
appear to be connected with the exa- 
mination of the thumb impressions upon 
which the report was based. He was not 
able to give any opinion in the case and 
accordingly his evidence was useless. 
The judgment- debtor then applied for 
summoning the proper person, namel 3 ^ the 
person who was competent to prove the 
opinion set forth in the report of the 
Inspector General. The learned Subordi- 
nate Judge refused this application in the 
following words: — "The applicant then 
put in a petition for time to take further 
steps to call another witness from the 
Bureau. The petition cannot be granted- 
The expert was here and has been examin- 
ed and he does not prove the applicant’s 
case. There is no reason for adjourning 
the case again. The applicant is called 
upon to examine his other witnesses but he 
does not examine any witness and his 
pleader informs that he has no further 
instruction after the petition for time is 
rejected as no further adjournment will be 
given as prayed for by him. The applica- 
tion is therefore dismissed for want of pto- 
secutioD." Against this order the judg- 
ment-debtor appealed to the District Judge 
of Patna. He was of opinion that no 
appeal lay from the order of the Subordi- 
nate Judge inasmuch as the application of 
the judgment-debtor was dismissed for 
default. He also held that the application 
of the judgment-debtor under O. 21, R. 2, 
Cl. 3, could not be entertained in execution 
proceedings in asmuch as the alleged pay- 
ment was not certified. 

Both these grounds upon which the 
learned District Judge dismissed the appeal 
appear to me to be untenable. The appli- 


cation of the judgment-debtor for fortify- 
ing payment under O. 21, R. 2, Cl. 2 could 
not be dismissed for default inasmuch as 
some evidence was given in Court and 
the Court held that the evidence was 
useless and dismissed the application. It 
is obvious that the learned Subordinate 
Judge is wrong in using the words “for 
want of prorecution.” Virtually his order 
amounts to a dismissal of the application 
for the reason that the evidence adduced 
was worth le.ss The application of the 
judgment-debtor for certifying payments by 
him to the decree- holder out of Cnurt was 
an application in course of the execution of 
the decree obtained by the decree-holder. 
The application is therefore an application 
under S. 47, Civil Procedure Code, for it 
raised the question as to the execution and 
satisfaction of the decree sought to be 
ext cuted. The dismissal of that application 
certainly gives rise to a right of appeal to 
the ‘judgment-debtor. If an order of 
dismissal for want of prosecution is passed 
in a suit, it is conceded that an appeal 
does lie; but it is contended that an order 
of dismissal for default in execution procee- 
dings is unappealable. That may be so, 
but here is the dismisfal of an application 
for certifying payment said to have been 
made by the decree-holder out of Court; 
the order amounts to a decree passed in a 
proceeding under Sec. 47 of the Code and 
as such it is appealable. In any case the 
Order in the present case disposed of the 
application on merits upon the findings 
that the evidence adduced by the judg- 
ment-debtor was useless and of no avail 
to him. Undoubtedly such an order is 
appealable. 

The second ground urged by the learned 
District Judge is equally unsubstantial 
for an application for certifying a pay- 
ment made in the present case was made 
under O. 21, R 2, Cl. (2) within the period 
prescribed for making such an application; 
the application may be made either to the 
Court which passed the decree or to the 
Court whose duty is to execute the decree 
as is expressly stated in CL, 1, R, 2 of that 
order. The judgment- debtor could there- 
fore make his application either to the 
Court which passed the decree or to the 
Court which was executing the decree. 
In the present case the decree was under 
execution and the application was pro- 
perly made to the Court which was ex- 
ecuting the decree. In the present case 
the Court executing the decree was the 
Court that passed the decree. The inquiry 
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was therefore invited by the judgment- 
debtor as to the payment alleged to have 
been made by him to the decree-holder 
during the pendency of the execution 
proceedings ; therefore his application 
could not be thrown out upon the ground 
that it was not certified under Cl. 3 of 
that rule. The application was made for 
the purpose of having the payment certi- 
fied and until that question was decided, 
the stage of Cl. 3 did not arise. The 
learned District Judge was therefore wrong 
in throwing out the application on the 
above technical grounds. He ought to 
have gone into the merits of the appeal. 
The appeal before him was, therefore, not 
legally disposed of and he failed to exer- 
cise the jurisdiction vested in him by law. 
The decision of the District Judge is 
therefore set aside. 

Now, the District Judge has not gone 
into the merits of the case, and the issue 
before him was whether the application 
was properly and legally disposed of by 
the Subordinate Judge ; in other words, 
whether Subordinate Judge was right in 
refusing the application of the judgment- 
debtor for the adjournment of the case 
and for summoning the proper person from 
the Finger Print Bureau in order to prove 
the opinion set forth in the report of the 
Inspector General as to the identity of 
the thumb-impressions on the receipt in 
question and on the bonds B and C. The 
judgment-debtor had been making stren- 
uous efforts and taking all possible steps 
in order to have a definite opinion and 
evidence of a Finger Print expert as to the 
thumb-impression of the decree- holder on 
the receipt in question. He paid the 
necessary expenses and the expert who 
first came was not able to give definite 
opinion unless the impressions were en- 
larged and photographed. To this also 
the judgment debtor submitted and paid 
all the necessary expenses. This was done 
with the result that an opinion decidedly 
in his favour was obtained. He was 
therefore naturally anxious to place upon 
the record the testimony of the witness 
who could prove the opinion contained in 
the report. He put in all the necessary 
expenses and necessary summons was 
issued upon the Department to send the 
person cognizant of the opinion expressed 
in the letter. Through no fault of his the 
man sent from the Bureau turned out to 
be not the proper person and was not able 
to give any relevant evidence in the case. 
He accordingly applied to the Court and 
expressed his willingness to defray all the 


necessary expenses for summoning the 
proper person from the Bureau. When 
once the Court issued the summons it was 
the duty of the Court, unless the judgment 
debtor was guilty of gross-laches to assist 
the judgment-debtor and to enforce the 
attendance of the proper person who could 
give evidence relevant to the Case. The 
refusal to grant the prayer of the judg- 
ment-debtor on the 30th April was a grave 
irregularity and contravened the recogni- 
sed principles embodied in the Code of 
Civil Procedure regarding the enforcement 
of the attendance of witnesses. The 
order of the Subordinate Judge therefore 
contravened the rules of procedure in the 
Code and the recognised principles which 
produced error in the decision of the case 
on the merits. 

The question before the lower Appellate 
Court was whether the discretion was pro- 
perly used by the Subordinate Judge in 
refusing the application of the judgment- 
debtor for enforcing the attendance of the 
witness from the Bureau. This question 
was, as observed above, left undecided by 
him. The question affects the merits of 
the case and we are entitled in second 
appeal under Sec. 3 of the Code of Civil 
Procedure to determine the question which 
the District Judge ought to have deter- 
mined. We, therefore, hold that the order 
of the District Judge dismissing the appeal 
was illegal. We also hold that the order 
of the Subordinate Judge dismissing the 
application of the judgment-debtor and re- 
fusing him an adjournment of the case so 
as to enable him to produce evidence was 
also improper. 

We, therefore, set aside both the judg- 
ments of the Courts below and remand the 
case to the Subordinate Judge for disposal 
of the original application of the judg- 
ment-debtor under Sec. 47 and O. 21, R. 2 
of the Code of Civil Procedure in accor- 
dance with law. 

The judgment-debtor in this case, how- 
ever, acted indiscreetly and foolishly in 
not examining witnesses preseiit on the 
date when the Court called upon him to 
give evidence after having rejected bis ap- 
plication for adjournment. The practice of 
not going on with the case after the 
rejection of an application of this kind is 
first creeping into the Courts below and 
must be put a stop to. The Judgment- 
debtor would have been in a far better 
position, and so also the Courts, if he had 
examined the witnesses present in Court 
on the 30th April. Perhaps much of the 
time and harassment of the opposite partj^ 
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would have been saved. I have no hesi- 
tation in holding that the conduct on the 
part of the judgment-debtor or his legal 
representative was improper in refusing 
to go on with the case when the witnesses 
were present, simply because the Court 
rejected the application for summoning the 
expert. Besides the costs awarded to ihe 
decree holder by the Courts below, the 
judgment-debtor must pay to the decree- 
holder Rs. 64 as costs of hearing in this 
Court, as a condition precedent to the 
hearin r of the case in the Court below, 
within a fortnight from the notice given to 
the judgment-debtor by the Subordinate 
Judge on the arrival of the records in his 
Court. 

Bucknill, J. — I agree. 

Appeal allowed^ 

A, 1. R. 1922 Patna 279. 

COUTTS AND Ross, jj. 

Balgohind Mandar and others — Defend- 
ants-lst Party — Appellants. 

V. 

Dwarha Praead and others — Plain lifTs- 
Respondents. 

Appeal No. 174 of 1919 decided on 
20th February 1922 from Original Decree, 
of Sub. J , Manbhum. 

Landlord and tenant — Receipt by Tahaildar 
not authorised does not amount to recognition of 
tenancy — Co^sharer landlord is entitled to decree 
for joint possession against tenant settled by other 
co-sharer — Waiver— Acquiescence in tenants' pos~ 
session does not take away his right — Co^sharer. 

Where the Tahsildar ha3 not authority from 
the landlord, his act in granting a receipt 
cannot amount to recognition. Where the 
tenants took settlement only from the twelve 
annas landlords and the twelve annas landlords 
did not settle the land with them as sixteen 
annas landlords; Held the four annas landlord 
who made no settlement with tenants is entitl- 
ed to a decree for joint possession with the 
tenants. The co-sharer landlord is not debar- 
red from claiming joint possession with the 
tenants only because the defendant’s occupa- 
tion of the land was acquiesced in without 
remonstrance for nine years. 

[P. 280, G. 1, 2 ; P. 28X, C. 1.] 

8, M. l^uVich and Nlrsu Narain Sinha 
—for Appellants. 

0. 0. Das, Jagarnath Prasad and Bin- 
deshwari Prasad — for Respondents. 

Ro88, j : — This is an appeal by the 
Defendants, first party. The Plaintiffs are 
the owners of four annas share in Mauza 
Sarauni Kalan. The defendants, Second 
party are the owners of the remaining 12 
annas and the Defendants first party are 
said to be tenants. The suit relates to 
u43 bighas of land which was formerly 
Inder water but became fit for cultivation 


in 1314. The present plaintiffs were not 
then proprietors in the village. They pur- 
chased the share of two Marwaris, Kedar 
Mai and Nemraj in 1321. Certain procee- 
dings in partition were started in 1907 but 
were never completed. The Defendants 
first party are said to have taken posses- 
sion of the land in suit in 1317 without 
any legal right so far as the Plaintiffs' 
share is concerned and the suit has been 
brought for recovery of possession or for 
possession jointly with Defendants first 
party or Defendants second party with 
mesne profits. 

The defence of the Defendants first 
party was that settlement of the land in 
suit was taken from all the properties at 
an annual rental of Rs. 174-15-21 gandas 
in 1316 and that since then these Defen- 
dants have been in possession as tenants. 
It was further alleged that the Plaintiff’s 
predecessors had granted a receipt for rent 
to the Defendants and that in the partition 
papers these defendants were recorded as 
tenants of the land. Of the Defendants 
second party, the owners of eight annas 
share in their written statement acknow- 
ledged the tenancy of the Defendants first 
party and the owner of the remaining four 
annas did not enter appearance. It may, 
therefore, be taken that as regards 12 
annas share the Defendants first party are 
recognised as tenants. 

The learned Subordinate Judge found 
that there had been no settlement with the 
Defendants first party by the Plaintiffs* 
predecessors. He further found that there 
was no proof that rent had been actually 
received by them and that in any case the 
receipt granted by their Tahsildar was not 
a recognition of any tenancy. He conse- 
quently held that the Plaintiffs were entitl- 
ed to a decree for joint possession of a 
four annas share in the land in dispute 
with the Defendants first party and to 
mesne profits. 

Two main grounds have been taken in 
appeal. It is contended, in the first place, 
that on the facts found the Plaintiffs are 
not entitled to a decree for joint possession, 
and that their only remedy is 'to receive 
rent or a partition. Reliance is placed on 
the decision in Watson & Oo. v. Bam Ghand 
Dutt (1), Madan Mohun 8haha v. Rajab 
AU (2), Dak hyayani Debt v. Mana E a ut (3) 

(1) (1890) 18 Cal. 10 = 17 I. A.TlO* 
5 Sar. 535 (P. C.) 

(2) (1900) 28 Cal. 223. 

(3) (1913) 19 C, L. J. 113 = 22 1. C. 
666*19 C. W. N. 407. 
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and 8at Namyan 8ingh^. Anant Prasad (4). 
The argument briefly is that as to the 
rights which one tenant in common has 
against another tenant in common who has 
taken possession, the rule is that unless 
there is actual ouster, no action of trespass 
will lie, but only an account. The principle 
is that the co-tenant is doing nothing but 
what is lawful in putting the land to the 
use for which it is intended, namely, the 
production of crops. It is further argued 
that it is immaterial whether the co-tenant 
does this by raising the crops himself or 
by letting the land to a tenant. 

Now, the Defendants first party in this 
case allege that they took settlement from 
all the proprietors. This has been found 
against them. It is found that they took 
settlement only from the 12 annas land- 
lords. It is not alleged that the 12 annas 
landlords settled the land with them as 
1 6 annas landlords* Consequently as to 
four annas of the holding, they have no 
settlement at all and there is no authority 
for saying that in such circumstances the 
four annas landlord, who has not made 
any settlement, is not entitled to a decree 
for joint possession. The decision in 
Watson's case (1) does not support any 
such proposition. In that case the essen- 
tial facts were that one of the tenants in 
common was in actual occupation of part 
of the estate and cultivating it as if it 
were his separate property ; and that the 
other tenant in common attempted to come 
upon the property in order to carry on 
operations inconsistent with the course of 
cultivation in which the former had been 
engaged. Neither of these elements is 
present here. Similarly in the case of 
Madan MoliUn Shah'2 v. Uajah All (2) the 
CO- sharer landlord who had made the set- 
tlement had been in exclusive possession 
of the tank, the subject-matter of the suit, 
and had settled it as having been* in exclu- 
sive possession. The same principle is to 
be found in Dahhynyani JDehi v. Mana 
Baut (3) where the landlord who made the 
settlement had taken possession of the 
land, apparently without any protest by 
his CO- sharers, and in the ordinary course 
of management had made the settlement 
with the Plaintiff. Moreover, all that was 
decided in that case was that the Plaintiff 
had the status of a raiyat and that is not 
disputed in the present case. On the other 
hand, the decision in Sat Narayan Singh 
V. Anant Prasad (4) is against the Appel- 
lants’ contention. The cases on the sub- 


ject were there discussed and it was held 
that one remedy open to the co-tenant was 
a decree for joint possession. And in the 
case of Radha Prasad Wasti v. Esuf (5) it 
has been held that no man has a right to 
intrude upon Ijmali property against the 
will of the CO- sharers or any of them. It 
is argued that the Defendants first party 
have the right to the possession of an un- 
divided 12 annas share in the land in suit. 
This is true, but it is in no way inconsis- 
tent with a decree for Joint possession in 
favour of the Plaintiffs. In my opinion, 
therefore, the first contention fails. 

The second argument is on the merits of 
the case. It is contended that from the 
conduct of parties it should be inferred 
that all the proprietors consented to the 
settlement, especially in view of the facts 
that the Tahsildar of the Plaintiffs’ prede- 
cessors granted a receipt and that the De- 
fendants first party were in undisturbed 
possession for nine years. Now, with re- 
gard to this receipt, the learned Subordi- 
nate Judge has found, in the first place, 
that there is no satisfactory proof that any 
payment of rent was actually made, and 
this finding has not been attacked on ap- 
peal. The evidence is reduced to the un- 
corroborated statement of a single witness 
and in the circumstances of this case, in 
view of the relations of the parties, it is 
difficult to accept such evidence as suffici- 
ent. But even if this receipt is taken to 
be a receipt for money actually paid, it 
does not lead, in my opinion, to any infe- 
rence that a tenancy exists between the 
Plaintiffs and the Defendants first party. 
It is argued that the Defendants do not 
rely upon this receipt as a recognition of 
their tenancy in the senj-e in which the 
transfer of a non-transferable holding is 
required to be recognised ; but I can see 
no difference. The receipt is relied upon 
as binding the landlord through the act of 
the Tahsildar and preventing him from de- 
nying the relationship of landlord and 
tenant. Nows the receipt granted by a 
Tahsildar cannot have that effect. In Dehi 
Dayal Pande v. Bam Sakai Pafhah (6) 
the law on this subject was considered 
and the rule was deduced that where the 
Tahsildar has not authority from the land- 
lord, his act in granting a receipt cannot 
amount to recognition. 

From the fact that the Defendants* occu- 
pation of the land was a cquiesed i n withou t 

(5) "(1881) 7 Cal. C L R. 76. 

(6) A. I. R. 1921 Pat 156*1921 P. 

H. Cc C. 135. 


(4) (1919) 51 L C. 31. 
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remonstrance for nine years, it is argued 
on the authority of Nttydnani Ghosa v. 
Ki$8m KishofB (7) that the Defendants 
must be treated as tenmts That was a 
Suit by the landlord claiming rent and the 
execution of a KahuUat from a p ^r^^on 
who had occupied land within his zemin- 
dart and it was held that a tenancy exis- 
ted and that the tenint must comply with 
the requirements of the tenancy. The 
ground of the decision is that it is not 
open to a person occupying land to plead 
in answer to claim for rent that he is a 
trespasser see In re MalletCs Eafafe (8) 

[ But there is nothing to prevent the land- 
lord from taking this plea. Consequently 
no tenancy can be inferred here. 

Much was made of the failure of the 
Plaintiffs to produce their collection papers. 
Evidence was given that the>e papers h id 
been stolen, and it was contended that the 
evidence was insufficient. That may be 
so, but it is for the Plaintiffs to say what 
papers they will produce. The Defen- 
dants never sought discoveiy of these 
papers and no inference can be drawn 
against the Plaintiffs from their non- 
production. 

The entries in the Bitwara papers are 
referred to in the written statement and it 
was argued that th6se raise a presumption 
of a tenanev. But evidence has been given 
by Plaintiffs* witness l:5achu Lil Das, 
taihillaTy that the name of Bilgobind 
Mandar is not in these papers and that the 
lands in suit are recorded as Gair Mazrua 
on the The Batwara Khesra 

itself is not produced and there is no 
evidence to support the allegation in the 
written statement Indeed it seems doubt- 
ful on the whole evidence whether the 
defendant No. 1 is a bona fide tenant at 
all. He is related to one of the Defen- 
dants second party Mohan Mandal. There^ 
is evidence on both sides that for all ‘settle- 
ments made since 1314 Kabultyats have 
been executed but in the present case no 
FahuHyat is produced. The crops are 
left at Madan Mandal's Cutchery and in 
all probability Balgobind is merely his 
nominee. Therefore on the merits also it 
seems to me that the appeal must fail- 
I would dismiss this appeal with costs. 
Coutts, J.— I agree. 

Appeal dt$mig8el. 


(7) (1864) W R. Act X r. 82. 

(8) (1880) ISCh. D. 696«*49 L.J. Ch. 415. 

1S22 P~-36 
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Dawson Miller, C. J. and Coutts, J, 

Suraj Pal P tndey anl other8 — Defen- 
dants Appellants v. 

XJttim Fandey and others — Plaintiffs- 
Respondents, 

L. P. A. No. 62 of 1920 derided on 21-6- 
1921 , against the decision *of Dist. J , Saran, 
dated 31-1- 1918. 

(alO. P, Code {Act V of 1908). 8. 2, O 41, 
JR /o— ^ ppeal— Rejection for failure to par defies 
it court fee is a Decree and not dismissal for de* 
fault. 

When the nppellant fails to put in the deficit 
court fee on the ineraorandum af appfal, the 
order di'^missinpr an appeal for default is an 
order rejectine the metnomnduro of appeal. It 
is th^^refore a ‘decree’ under S. 2 (2) and does 
not, fall under O. 41. R 19 applicable to caaee 
under O. 41. rr 11 (2) 17 or IS (P. 2«2, C 1.1 

(b) (?. P. C , O 47, H. 4 (2) (a)-~Notice upon 

opposite part V*' — Provision is mandatory — 

Appeal rejected prior to admif^non — Pespondent 
is entitled to notice of application for review. 

An appeal reje cted for non-payment of defi- 
cient court fee may t>e reviewed at the instance 
of the appellant. But though tt^e respondent 
does nf»t receive any notice of the appeal difi- 
mis^-v'd h<‘fore admission he is entitled to a 
notice of the application for review. The ex- 
pression ‘ opposite party’ in O. 47, R. 4 f2) (a) 
means the party interested to support the 
decree or order sought to he set aside or modi- 
fied in the application for review IP 284, C 2,] 

(c) C, P, 8 lOO^ippeal — Mes*oration 
after rejection not known to reapondent^Flea 
ca*’ be raised in second appeal. 

If a Tespondrnt first comes to know of the 
erroneous order restoring the appeal without 
any notice ul», o him, he can raise objection to 
its validity in second appeal. [P, 284, C. 1.] 

Parmeshnar Bayal and Bhagwan 
Pra<^nd — for Appellants, 

Harnnr'iyan Prasad and Samhu Saran 
— for Respondents. 

Dawson-Miller, C. J — The suit out 
of which ti^is appeal arises was brought 
bv the plain iffs as the next reversionary 
heirs of the deceased •ons of the defendant 
No. 1. a Hindu widow, claiming a decla- 
ration that three sale deed*? executed by 
the widow were not justified by legal 
necessity and not binding upon them. 

At the trial before the Munsiff the suit sue- 
cceded as to one of the deeds hut was dis- 
roissfd ns to the other two. The plaintiffs 
appealed to the District Judge against that 
part of the decree which dismissed that claim 
and were successful. The defendants there- 
upon appealecl to the Court. The appeal 

was heard by a single Judge of the Court, who 
affirmed the decision of the lower appellate 
Court and dismissed the appenl. From that 
decision the present appesl is brought by the 
Defendants under the Letters Patent 

The question for defermination in this 
appeal is whether in the circumstances 
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which arose the appeal to the District 
Jud^?e was regular and whether the appel- 
lan s can now obj ct that that appeal 
was improperly restored after it had been 
dismis^^ed by the learned Judge. 

The decree of »he trial Court was dated 
the 6th March 1917. Afier providing for 
the days requisite to obtain copies of the 
decree and judgment, the la«-t day for 
presenting ae appeal to the District Judge 
was the 14 rh April. On the 2nd of April 
the plaintiffs presented a memorandum 
of appeal for registration in the Court of 
the District Judge. It was presented, 
however, on an insufficiently stamped 
paper which fact on being discovered was 
communicated to the plaimiffs’ pleader. 
The District Judge thereupon gave time to 
the 11th of April which was subse- 
quently extended to the 14th to make up 
the deficiency in the stamp. The defi- 
ciency was not made good and on the 17th 
of April the amount still remaining unpaid, 
the District Judge passed an order in these 
terms : — 

“ Court foe not paid, appeal dismissed for 
default.” 

The correct order to have made would 
have been an order rejeciing the memoran- 
dum of appeal, which had not up to that 
time been registered nor properly presen- 
ted. On the 23rd of April the plaintiffs 
presen ed a petition p'aving for restora- 
tion of the app.al on payment of the defi- 
cit Court fee. Under what rule of pro- 
cedure the application was made does not 
appear from the petition. On the folio vy- 
ing day, the 24th of April, the District 
Judge, after hearing the pleader for the 
plaintiffs but without any noiice having 
been served upon the defendants, ordered 
the appeal to be admitted and registered. 
He did not intimate under what rule of 
procedure he was acting in making that 
order, and the rule under which he pur- 
ported to act can onlv be conjectured. As 
far as can be gathered frem what 
happened, the application appeal s to have 
been treated as an application under 
O XLl, R. 19. It was ch arly not in terms 
an application for review and was presen- 
ted on an in ufficiently stamped paper for 
such an apphra'ion. It seems equally 
clear that O XLI, R. 19 had no applica- 
tion to the circumstances of the case. The 
procedure there prescribed applies only to 
cases where an appeal is dismissed under 
Rr. 11 (2b 17 or 18 of the same Order. 
The order of the 17th April dismissing 
the appeal for default was certainly not 
made under O. XLI, R. 11. It is also 


clear that it could not have been dismissed 
under R. 17 or 18 of O. XLI, which at 
that stuge could have no application. The 
merno andum of appeal had never been 
admitted, no date had been fixed for hear- 
ing the appeal as required by O. XLI, 
R. 12 nor had any notice been served on the 
respondents as required by R. 14 None of 
the neceseary preliminaries contemplated 
in that order had been complied with. It 
was not within the competency of the 
Court to make any order dismissing the 
appeal under R 17 and it is not suggested 
that the court acted under R. 18. This 
being so the order of the 24th of April 
ordering the appeal to be admitted and 
registt red after it has been previously 
dismissed, could not have been an order 
made under O. XLI, K. 19. In pursuance 
of that order, however the appeal was 
registered and was in due course heard by 
the learned District Judge, the defendants 
remaining in ignorance that the memoran- 
dum of appeal although presented in time 
had been rejected lor failure to pay the 
necessary Court fee but had afterwards 
been admitted and registered. Consequen- 
tly when the appeal was beard, no ques- 
tion was raised as to the propriety of the 
ordt r of the 24th of April admitting the 
appeal. When the appeal came on for 
hearing the District Judge allowed the 
appeal on the merits and gave the plaintiffs 
a decree for the whole relief claimed, 
Fiom that decision the defendants appeal- 
ed to the High Court und complained 
that in the circumstances above referred 
to the learned District Judge was acting 
irregularly and without jurisdiction in 
passing the order of the 24th April restor- 
ing the appeal for hearing after it had 
once been dismissed. It is not stated when 
the defendants fir^t became aware of the 
irregularity compl lined of, but it is not 
Shown that they were aware of it at any 
time before the appeal was heard and 
dete rm ned by the District Judge. On 
appeal to the Judge of this Court the 
matter seems to have been tieated as one 
of limitation, and the learned Judge consi- 
dered that the memorandum of appeal 
althrugh insufficiently stamped had been 
presented in tim*=», the District Judge was 
authrri ed under Secs. 148 and 149 of the 
Civil Procedure Code in extending the 
time ftr payment of the deficit Court 
fee even after the app' al had been dis- 
mi'-sed for default. He does not, how- 
ever, appear to have considered how the 
order of the I7tti of April dismissing the 
appeal may have affected the rights of the 
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defendants to be heard in any rubsequent 
application to restore the appeal. He ac- 
cordingly dismissed the appeal with costs. 
It is from that d cisioii that the prtsent 
appeal is brought. 

I have already indicated that in my opi- 
nion the order restoring the appeal was not 
and could not have been made under the 
provisions of O XLI, R. 19. It* is conten- 
ded, however that the petition asking for 
restoration should be treated as an appli- 
cation. In review under O. XLV ll of the 
Civil Procedure Code and in fact the 
plaintiffs have since paid the deficiency 
between the fee paid with their application 
for. restoration and the amount neces.^ary 
for an application in review and have 
asked the Coiut to treat that application 
as if it had been an application in review. 
The defendants, however, rai ed the ob- 
jection that even if the application can be 
treated as one presented under O. XHVI[ 
the provisions of U. 4 ( 2 ), proviso (a) of 
that Older have not between complied 
with. That rule provides that no such 
application shall be granted without pre- 
vious notice to the Opposite Party to 
enable him to appear and be heard in sup- 
port of the decree or order, a review of 
which is applied for. They coniend that 
as notice of the application was served 
upon them they bad no opportunity of ap- 
pearing or being heard when the order 
restoring the appeal was made, and th »t, 
therefore, the order was bad in law. In 
any case they contend that they are en- 
titled as soon as the matter has been 
drawn to their notice even in second ap- 
peal to a hearing. In my opinion, the 
defendant-’ contention must prevail. If it 
could be shown that the defendants were 
aware of the order complained of when the 
appeal was being heard beiore the District 
Judge and raised no objection on that oc- 
casion different considerations might arise. 
But in the present case there was nothing 
to sffow that the defendants had any 
notice of that order until after the appeal 
had been determined by the District Judge. 
The order of the 1 7th of April in terms 
dismissing the appeal for default was in 
effect an order rejecting the memorandum 
of appeal. There is good authority to 
show that such an order is tantamount to 
a decree within the meaning of the Civil 
Procedure Code. See Ayyavna v. Naga- 
bhnoihonam (1) and Eup iSingh v Mukk- 


raj Singh (2). The defendants, therefore, 
had at that time not oniy a decree of the 
trial court but also a deciee of the Appel- 
la e CoL.rt in their favour, and except as 
provided bv the rules the court had no 
power to deprive them of the right vested 
in them under these decrees. It is conten- 
ded, however, that as ummg the appli- 
cation for restoraiion could have been an 
application in review under O. XVII, no 
notice was n ces ary to the defen- 
dants and that an order in review 
setting aside the previous order and res- 
toring the appeal for hearing could be 
made ex parte on the ground that there was 
no Opposite Party upon whom service of 
notice was necessarv under the proviso of 
sub. R. (2) of R. 4 of O. XLVll. In sup- 
port of this contention the decision of 
Jaahi Nath H ne v. PrahhaHni D sse (3) 
is relied on. In that case it was held, dis“ 
senting from a previous decision of the 
same Court, that where an appeal 
had been summarily dismisfed under 
O- XLI, K. 11 an application in review by 
the appellants might be heard (sc / ar/^eand 
the appeal restored for hearing without 
notice to the respondents. The ground 
for this decision appears to have been that 
there was no Opposite Party within the 
meaning of the proviso to K. 4 of 
O. XLVlI at tha tstageof the proceedings. 
There does not appear to have been any 
settled practice of the Calcutta High 
Court at that time and from the Judgment 
it appears that in certain cases the con- 
trary view has been expressed notably in 
the case of Ah<M IlahiniY, Hem Chandra 
( 4 ). In my opinion the expression Oppo- 
site Party in the provi'^o to O. XLVlI, 
R. 4, means the pariy interested to support 
the order or decree sought to be set aside 
or modified in the application for review. 
In the present case the defendants were 
the Opi osite Party and 1 can see no reason 
why the expression there used should be 
limited to cases in which such party has 
actually appeared in the appeal. I think 
the proper principle to apply is that laid 
down by their Lordships of the Privy Council 
in Krii^hn'tBiimi Pan/h >ndar v* Hamaiami 
Ghettiar that case an appeal had 

“2) ( 1 B8 5) 7 All " 887 » (188 6) A . W. N. 260. 

(3) (1915) 43 Cal 178«»22 C.L.J. 99«30 I.C. 
898*19 C. W. N. 1077. 

(i) (1914) 42 CuL 433-30 I.C 165. 

(5) A. I B. 1917 P. C. 179-41 Mad, 

46 I. A 26 (P C.) 


(1) (1898) 16 Mad, 286. 
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been presented after the period allowed by 
the duimitation Act, 1908, and had been 
admitted under S. 5 of that Act by order 
expoirte by a single Judge, no notice having 
been served upon the respondents. It was 
held that the respondents were .entitled on 
the appeal to question the propriety of the 
order and to show that no sufficient case 
for granting the extension had been shown. 
It was argued that the admission of the 
appeal by the Judge was final and that 
the Divi^ion Bench could not reconsider 
the que^tion whether the delay was excus- 
able. In dealing with this argument their 
Lordships said: — 

“ By this Order of admission was made 
not only in the absence of Kamasami 
Chettiar the contesting respondent, but 
without notice to him. And yet in terms 
it purported to deprive him of a valuable 
right, for it put iu peril the finality of the 
decision in his favour so that to preclude 
him from questioning its propriety would 
amount to a denial of justice. It must, 
therefore, in common lairness be regarded 
as a tacit term of an order like the present 
that, though unqualified in expression, it 
should be open to reconsideration at the 
instance of the party prejudicially affected ** 

In the result their Lord- hips declined to 
interfere with the decision of the Division 
Bench which had held that SiJficient cause 
had not been shown for extending the time 
under S. 5 of the Limitation Act and had 
set aside the order of Sankaran Nair, J. 
admitting the appeal. 

It seems to me that the defendants who 
j had had no opportunity of appearing to 
oppose the application are at least entitled 
to a hearing as soon as the matter is drawn 
to their atiendon. The learned Dibtrict 
Judge gave no reasons for admitting the 
appeal and, as already stated, he appears 
to have dealt with it as an application 
un ler O. XLI, R. 19 which had no appli- 
cation in the circumstances; and 1 think 
we are entitled to go into the grounds 
alleged in the petition to determine for 
ourselves whether any sufficient cause is 
shown, treating it as an application, for 
review. All that the petition states is that 
the petitioner’s pleader informed him by 
letter which was delivered at a later date 
that the Court fee paid was deficient and 
that when he came here (that is apparent- 
ly to the place where the District Judge’s 
Court was held) he learnt that the appeal 
bad been dismissed for default. No reason 
is given why the proper fee was not paid 
in tbe ipst^tnce. It is not stated when 


he was informed by his pleader that there 
was a deficit nor is it stated when he 
arrived on the spot or provided the funds. 
In the oidinary course if the pleader in- 
formed him by letter on the 2nd of April 
when the deficit was pointed out, he 
would receive the letter in plenty of time 
to make up the deficiency before the 17th 
of April when the appeal was dismissed 
for default. But nothing was done until 
the 23rd April when the petition was filed 
and no sort of explanation is given why 
the money was not provided in time and 
sort of cause is shown upon which the 
Court exercising a reasonable discretion 
could act in granting an extension. If, 
therefore, the defendants are entitled, ^s I 
think they are, to be heard upon the pro- 
priety of the order made, they have 
sufficiently shown that no cause for extend- 
ing the lime has been made out. 

Apart from this, however, treating the 
matter as an application in review it seems 
to me that the provisions of R. 4 O. XLVJI 
w'hich require notice lo be served upon the 
Opposite Party were not complied with, 
and, that the order of the 24th of April 
restoring the appeal was made without 
jurisdiction and should be set aside. 

I would, therefore, allow this appeal and 
set aside the judgment and decrees of the 
lower Appellate Courts and order the 
decree of the Munsif to be restored. The 
appellants are entitled to their costs here 
and in each of the lower Appellate Courts. 
Coutts, J. — I agree. Appeal Q/llowBfl* 
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Dawson Miller, C. J. and Adami, J. 

UasiJc Beharz jPrCLsdd Chowdhury and 
others — Appellants 

V. 

Ilrtday Naraijan and an other — Respon- 
dents. 

S. A, No. 264 of 1921, decided on 
28lh March 1922. 

Couft Fee — Depdency of court fee o% crosf- 
objection in tower appellate Court-- Bigh Court 
can insist on party paying up the deficient fee 
before entertaining second appeal. 

Even where an appellant is not appealing 
from that part of the decree of the lower ap- 
pelhite Court which disallowed his cross-objec- 
tion of which be did not pay the proper court 
fe<s due, the appellate Court has inherent 
jurisdiction not to entertain bis appeal before 
the deficit is made good as it is a default 
arising out of the same suit. The High Court 
has discretionary power to insist upon the ap- 
pellant to pay the proper Court fees 
throunhout the litigation as a condition 
precedent to allowing him to come before 
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it in appeal and ask it to set aside the decree 
of the lower Appellate Court. 

[P. 5286, 0. 2. P. 286, C. 1.] 

Jinah Kt^ihor ^ — for Appellants. 

8amhhu Saran — for Respondents. 

Sultan — for the Crown. 

Order : — The question for decision in 
this case is whether the Court has power 
to order the appellant, who is the plaintiff 
in this suit, to pay a deficit Court-fee upon 
his memorandum of cro^s-objection in the 
lower appellate Court before it will enter- 
tain his appeal here. The circumstances 
are a little peculiar and the question arises 
in this way. The plaintiflf brought a suit 
against the defen lan^s for a declaration of 
his title and recovery of possession in res- 
pect of 10 (7 share in cercain pro- 
perty. The fee he pail upon his plaint 
was bised upon a valjadou of ten times 
the G jvernment Reven ie and the fee ac- 
tually paid arrived at in that imnn^r was 
Rs. 3-1^. In the trial Court the plaintiff 
succeeJed as to half his claim, that is to 
say, he got a decree in respect of to 5 gun* 
das only and not 10 g in las. From that 
decree the defendants appa iled contesting 
the p’ lintiff’s rig it to recover even 5 gun* 
das. The plaintiff entered a cross-objection 
claiming th it he was entitled n^t only to 
the 5 gran /a^un lac the decree of the trial 
Court, but that he was entitled to the other 
5 gundas also. In respect of his cross- 
objection he paid a court fee of Rs. 1-14-0 
upon the same basis of calculation as iu 
the trial Cmrt. The defendants’ appeal 
in the lower appellate Court succeeded and 
the plaintiff's cross objecdo i failed The 
result, therefore, was that the plaintiff re- 
covered nothing. From that decision he 
entered a second appeal in this Court. 
That appeal, however was concerned only 
with what I may call the first 5 gundus or 
that part of the claim which w is decreed 
in the trial Court. As far as the 5 gundas 
refused by the trial Court were concerned, 
the plainti^" did not pursue his appeal in 
this Court. 

Now when the case came before this 
Court the taxing officer came to the con- 
clusion that the fee payable by the plaintiff 
appellant was not a fee based upon ten 
titnes the Government Revenue, but an 
ad valorem fee. Tnerefore, he was ordered 
to pay a deficit upon his memorandum of 
appeal. It was also found that his plaint 
in the trial court wus deficient in the mat- 
ter of fee and those two fees ho has now 
paid. It was also found by the 
taxing officer that his inemorandum of cross 


objection in the lower appellate Court was 
deficient to the amount of Rs. 88-2, that 
is to say, there was a deficiency in respect 
of property which is no longer the subject 
of appeal to this Court, and the question 
for U 3 to determine is whether before we 
allow his appeal to proceed we should 
insist upon his paying the fee which he 
ought to have paid in his cross- objection 
in the lower appellate Court. It is con- 
tended on behalf of the appellant that this 
Court has no Jurisdiction m the matter, 
because the subject matter of .his cross- ob- 
jection in the lower appell f ! Court is not 
now before the Court, and he relies upon 
the cise of Kirala Varma v. Ghadayan 
Kntty (1). The facts of that case how- 
ever, are entirely different from those of 
the present. What happened in that case 
was th it the plaintiff obtained a decree for 
arrears of rent and possession of certain 
parcels of land. There were four defend- 
ants and he recovered against them all. 
One of the defendants appealed and during 
the appeal it was discovered that the plain- 
tiff respondent had not paid the proper 
court fee on the plaint : His decree was 
not objected to except by one of the de- 
fendants, wno only objected to it in so far 
as it related to his interest, namely one- 
fourth of the whole. The District Judge 
before whom the appeal came considered 
that he was entitled to give the defendant 
a decree because the respondent, the plain- 
tiff, had not paid the full court fee in the 
Court below. He made an order that the 
defendant’s appeal should be allowed 
merely upon that ground. When the mat- 
ter came before the High Court, it was 
pointei out that the Court had no jurisdic- 
tion over the whole subject matter of the 
suit as the appeal by the fourth defendant 
related to one item only, and it seems ob- 
vious that as the plaintiff had a vested 
interest in that part of the decree which 
had not been appealed from, the court 
clearly had no jurisdiction to interfere 
with that interest merely because one of 
the defendants appealed against another 
portion of the decree. 

Now the matter so fat as this Court is 
concerned appears to me to depend upon 
whether or not where there has admit- 
tedly been a deficit in the Court* fee in the 
lower appellate Court and the person by 
whom that deficit was payable appeals to 
this Court, this Court has power to refuse 
to entertain his appeal until the deficit in 

(1) (18 91) 15 Mad 81 
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the lower appellate Court has been paid. 
The question is not one which arises under 
any paiticular provision of the Court fees 
Act, but it is a matter which, as has been 
held in this Court, is within the inherent 
jurisdiction of the Court. In the case of 
Narain Prahad V. 8heo Kameswar Prasad 
Singh (2) it was laid down by the late 
Chief Justice and Mr. Jwala Prasad that 
the plain duty of the Court was to require 
the appellant to p^y a deficiency in the 
Court fee in the court below before they 
could entertain any appeal arising out of 
the same suit by that appellant. Now, 
although it is true that in the present case 
the appellant is not appealing from that 
part of the decree of the lower appellate 
Court which disallowed his cross objection, 
nevertheless he was in default and it is a 
default arising out of the same suit and he 
is now asking this court to hear his appeal, 
although he in the lower court did not 
comply with the provisions of law requiring 
him to pay a certain court fee. There 
can be no doubt as to his liability in the 
lower Court, and .1 think that the Court 
has discretion in the matter to insist upon 
his paying the proper court fees throughout 
the litigation as a condition precedent to 
allowing him to come before this Court in 
appeal anc^ask it to set aside the decree of 
the lower Appellate Court. 

The result is that the appeal will be 
stayed until the appellant has complied 
with his obligation to pay deficit court fee 
in the lower appellate Court which amounts 
to Rs. 88-2-0. The appellant will be 
allowed ten days’ time within which to pay 
the court fee. Order accordingly. 


(2) (1917) 3P.L.J. 101 = 43 I.C. 489. 
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Jwala Prasad, J. 

Phnnmnn Chowdhury and others — Ac- 
cused* Peiitiontrs V. 

Emperor — Opposite Party. 

Cr. Rev. No. 42 of 1 922 decided on 2nd 
March 1922. 

Bengal Municipal Act (111 B- C. of 1884) 
Ss, 30, 234a7idl 2S5-^Mumcipality has vo right to 
levy rent^ etc ., from the persons exposing goods 
for sale on the Municipal road — Preventing 
lessee of such rents from realising it is no offence 
^Penal Codecs 143. 

S 234 of the Municipal Act is a section of 
emergency referring to deposit of moveable 
property on the road side. The right of the 
Municipality as to the road is governed by 
S. 30 by which the property in roads is vested 
in the Corntnissioners for the purposes given in 
the Aot. Under 8. 30 Municipality hae no 


right to lease out its rights for the purpose of 
carrying on shops or exposing goods for sale. 
There is no right to collect rent, toll or any 
tax, unless there is a contract creating the 
relationship of landlord and tenant between 
the parties. If the provisions of S. 335 of the 
Municipal Act do not apply to any place like 
Lohardagga, accused who prevented the lessee 
of the Municipality of Lohardagga from 
realising rent from the shop-keepers or persons 
exposing their goods for sale along the road, 
not on a Municipal market nor on a market to 
which the provisions of Part X applied were 
not guilty of an offence under S. 143, Penal 
Code. [P. 287, C. 2.) 

Piai Guru Shavan Prasad and Anand 
Prasad— fox Petitioners. 

Judgment : — The petitioners have been 
convicted under Section 143 of the Indian 
Penal Code and sentenced to a fine of 
Rs. 30 each. 

The common object is stated to be 
“ to prevent Abdul Halim and Ghulam Mohi- 
din from collecting toll iu Gudri Bazzar on 
the 7th August 1921.’* 

Abdul Halim is a Sub overseer and Mohi- 
din has taken a lease of the Bazaar from the 
Municipality on the 26th of July last. The 
settlement was made in pursuance of a reso- 
lution of the Municipal Commirsioners at a 
meeting held on the 10th of May 1921, 
resolving to levy toll at the rate of half a 
pice from each vendor sitting and selling his 
goods on a ro d within the Lohardagga 
Municipality. Before that resolution was 
passed in 1920, the Municipality had issued 
a notice prohibiting the people to keep 
their stalls along side the road in Gudri 
Bazaar so that the traffic may not in any 
way be obstructed and accident may 
not happen. This notice was not obeyed. 
The Municipality evidently did not enforce 
it. The Magistrate says that the width 
of the road is 28 feet and between the 
stalls ample space is still left for traffic. 
The Municipality, therefore, abandoned 
the idea forbidding persons from keeping 
the stalls alongside of the road, but they 
have resolved to levy some toll or fee 
from persons who expose their goods for 
sale in the market. Dhunrnun, one of 
the accused, has got his shop and it is said 
that he prevented the realisation of 
toll, from people sitting in front of his 
shop. The contention before me is that 
the Municipality has no right to realise 
any rent, toll or fee from persons exposing 
their goods for sale on the road side. This 
contention is based upon the fact that Part 
X of the Municipal Act (Act III of 1884), 
which deals with the regulation o( market 
has not been extended to the Lohardagga 
Municipality. The market, whjcb is held 
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on the Lohardagga road (50 feet on each 
side of the Road) on market days is not a 
Municipal market and, therefore, the 
Municipality is not entitled to charge any 
toll, rent or fee from persons exposing their 
goods in the market on the road side. It is 
conceded by the Magistrate that Part Xof 
the Act, has not been extended to the 
Lohardagga Municipality and, therefore, 
the place where the stalls are located, 
in Lohardagga on the roadside is not 
the Municipal market. Section 335, Part X 
of the Act says : — 

“In any Municipality to which this Part shall 
have been extends din the manner prescribed 
by section 222, the Commissioners at a meeting 
may provide laud for the purpose of being used 
as a Municipal market and may defray the 
cost of providing such land and of all expenses 
necessary for the establishment of such market 
from the Municipal fund, and may take a lease 
of any market, and may charge rent, tolls and 
fees for the right to expose goods for sale in 
such market, and for the use of shops, stalls 
and standings therein All such rents, tolls and 
fees may bo covered as arrears of tax under 
the provisions of sections 120 to 129 (both 
inclusive^*' 

The Municipality, therefore, cannot en- 
force any rent, tolls or fees from the shop- 
keepers or persons exposing their goods on 
the Lohardagga road under Section 335, 
inasmuch as the said spot is not 
a Municipal market. As the Municipality 
itself has no right under that section, it can 
confer no right upon the complainant lessee 
in the present case. The Magistrate con- 
cedes this in his judgment and says that 
the right of the Municipality though not 
arising under Section 335, does arise by an 
analogy of the common law as the Munici- 
pality is the owner of the road in question 
and has a right to realise anything from 
persons for the u^e and occupation of the 
road. This appears to be the meaning of 
the Magistrate’s finding though he has not 
said so in so many words. He has come 
to this conclusion by an analogy, as he 
says, of Section 234 of the Municipal Act. 
Under this section, the Commissioners may 
grant permission to any person for such 
period as they may think fit, to deposit any 
moveable property on any road, or to make 
any excavation in any road or to enclose 
the whole or any part of any road, and 
may charge such fees as they may fix for 
such permission. 

This section in itself is inapplicable inas- 
much as the shop-keepers or the Bazar 
people of Lohardagga have neither asked 
For nor has any permission been given to 
them to deposit any moveable property on 


the road in question. That sec'ion in it- 
self does not apply to exposing goods for 
sale on any road. That is a section of 
emergency whjp'eby a person, who w ants 
to use the road temporarily for certain 
object, may be allowed to deposit any 
moveable property, such as bricks, etc , for 
the construction of his house or may dig a 
portion of it for carrying, say, wa er and 
the Municipality may charge such fees as 
it considers reasonable in order to compen- 
sate itself for the damage caused to the 
road by the temporary u^e of it by any 
person. Under this section .the Municipality 
is not entitled, to my mind to' lease out its 
right for the purpose of carrying on shop*- 
or exposing goods for sale. The ’property 
in the road has been vested in the Com- 
mis'^ioners by section 30 of the Act. The 
Municipality, therefore, can use the road 
as owner of it for the purposes set forth 
in the Act. If the Municipality thinks 
that any road or a portion thereof can be 
leased by it to any person for any purpose 
there must be a coniract between the 
Municipality and that person, and without 
a contract the Municipality is not entitled 
to force the payment of any tax by any 
person. In the present case there is no 
contract between the shop-keepers and the 
Municipality with respect to the goods they 
expose on the road side for sale. There is 
no relationship of landlord and tenant in 
any sen^e of the term and, therefore, the 
Municipality is not entitled to realise any 
rent, tolls or fees for the use and occupation 
of the road side land. The spot in ques- 
tion is neither a Municipal Market to which 
the provisions of Part X of the Municipal 
Act apply. The lessee of the market has 
no right to realise the rent. Therefore the 
petitioners did not commit any illegal act 
in preventing the lessee from realising rent 
from the shopkeepers. 

Petition allowed. 
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Das and Ross, JJ. 

Baja Jyoti Pd. Singh Deo — Plaintiff- 
Petitioner. 

V. 

Eanjit Singh — Defendant-Opposite 
Party. 

Civ. Rev. Nos. 248 and 241 of 1921 de- 
cided on 29th April 1921, against an order 
of Sub J.. Purulia, D. 14th August 1920. 

Chota NagpuT Encumbered Estates Ac 
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(VI B. C. of 7g76\ 88. 3, 12-~Froiecticn‘ of Es^ 
tate^^ Estate, Release of— Creditor's rights which 
were in abeyance will revive. 

Section 3 gives a statutory protection to a 
person whose property is brought within the 
operation of th**. Encumbered tstatea Act, and 
8 12 removes that protection when the pro- 
prietor is restored to possession and provides 
in effect that all remedies which, but for S 8, 
the creditor could enforce against the proprie- 
tor shall bo enforcible against the proprietor 
as soon as he is restored to possesj^ion. 

[P. 288. C. 1.1 

Naresh Chandra Sinha and 8hi$ir Ku- 
mar Miner — for Petitioner, 

Ahani Bkushau Mukerjee — for Opposite 
Party. 

Das, J. — I am unable to agres with the 
view taken by the learned Subordinate 
Judge. S. 3 of the Chota Nagpur Encum- 
bered Estates Act provides that on the 
publication of an order under S. 2, that is 
to say, an order vesting in the Manager 
the management of the whole or any por- 
tion of the immoveable property of or to 
which the holder is then possessed or 
entitled in bis own 'right, all proceedings 
which may then be pending in any Civil 
Court in British India or in any Revenue 
Court in Bengal in respect of such debt or 
liabilities shall be ‘barred’ and all pro- 
cesses, executions and attachments for or 
in respect of such debts and liabilities shall 
become null and void. S. 12 of the same 
Act provides that when all the debts and 
liabilities mentioned in the schedule refer- 
red to in S. 11 have been paid and dischar- 
ged and the holder of his property or his 
heir is restored to the possession and 
enjoyment of the property, such restoration 
shall be notified in the Calcutta Gazette 
and thereupon the proceedings, proce-^es, 
execution and attachments mentioned in 
S. 3 shall be revived 

Now it appears to me that S. 3 gives a 
statutory protection to a person whose 
property is brought within the operation 
of the Encumbered Estates Act, and S. 12 
removes that protection when the proprie- 
tor is restored to povsession, and provides 
m effect that all remedies which, but for 
S. 3, the creditor could enforce against the 
proprietor shall be enforcible against the 
proprietor as soon as he is restored to 
possession. 

Now, the petitioner brought a mortgage 
action against four persons, of whom the 
opposite party was one. After the com- 
mencement of the action there was 
a 'notification under S. 2 of the Act with 
the consequence that the proceedings 
which were then pending in respect of the 
debt due to the petitioner, by the express 
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prov Sion of the statute became ‘barred* 
1 use the expression “ barred ’*, because 
the Act, which is very inart stically draft- 
ed, uses that expression; but I have no 
doubt wtiatever that the word “ barred *’ 
means nothing more than what is con- 
veyed by the expiession “ stayed **. The 
petitioner, however, proceeded with the 
suit so far as the other mortgagors were 
concerned, anJ consented to an order strik- 
ing out the na:ue of the opposite party 
from the recoicL The petitioner then ob- 
tained a mortgage decree against all the 
mortgagors other than the opposite party. 
An order has now been made under S. 12 
restoring the opposite party to the posses- 
sion and enjoyment of his property apd the 
sole question, which we have to decide is, 
whether the petitioner can continue the 
suit which he instituted against the oppo- 
site party notwithstanding the fact that he 
has not obtained' a decree again;: t the mort- 
gagors other than the opposite party. 

Now it seems to me that the provision 
in S. 12 is closely analogous to what is 
known in the Chancery Courts as a pro- 
ceeding of revivor. Nov/ it is clear that a 
suit which was perfect at the time when 
it was instituted may, under ceitain cir- 
cumstances, become defective. In such a 
case no proceeding can be taken in it until 
an ordtr to revive the suit is made by the 
Court If the defect is due to some im- 
pediment to the continuation of the suit an 
order of revivor cannot be passed until the 
impedii^ent is removed, but when the im- 
pediment is removed, a court of Chancery 
will, under ordinary circumstances, make 
an order for revivor, provided that the 
petitioner proceeds with due diligence and 
satisfied the court that his claim will re- 
main unsatisfied That is the Chancery 
piactice and I have no doubt whatever 
that S. 12 h <s to some extent introduced 
that practice here. 

But it was argued by the learned Vakil, 
who appears for the opposite party, that a 
mortgage claim is an indivisible claim, and 
the petitioner having elected to proceed 
against some of the mortgagors, has pre- 
cluded himself from pursuing bis remedy 
against the opposite party. That would 
be true under ordinary circumstances ; but 
here we are dealing with exceptional legis- 
lation which bars the remedies available to 
the Cl editor for no other reason than that 
the proprietor is in insolvent circumstances 
and needs protection. The proteetkn having 
been removed, the creditor is, in my judg- 
ment, restored to the position which he 
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occupied at the time when the estate of 
the proprietor was vested in the Manager 
under the provisions of the Act. 

But the question siill remains whether 
the claim of the petitioner still remains 
unsatisfied. On this point the parties 
adduced no evidence whatever. It is 
obvious that he ought not to be allowed to 
continue the proceeding, if his claim has 
been satisfied by the mortgagors other than 
the opposite party. 

I would set aside the order of the learned 
Subordinate Judge and remand the case to 
him for disposal according to law. 

He must first investigate the question 
whether the debt due by the mortgagors 
to the petitioner has been satisfied by 
some of the mortgagors. If he finds that 
it has been satisfied, then of course no 
further proceedings can be taken. If he 
finds that the debt is still unsatisfied, then 
he will proceed with the suit. 

The petitioner is entitled to his costs. 

Ross, J. — I agree. Case remanded^ 
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Dawson. Miller, C. J. and Adami, j. 

Trithi Mahton — Appellant 

V. 

Jamfihed Kh(tn and oi hers — 'Respondents* 
Letters Patent Appeal No. 49 of 1922 
decided on 26th April 1922 against the 
Judgment of Ross, J., D. 27th May 1921. 

Civil P. (7. S* 1U Exp^ IV — Execution pro- 
ceeding — Special rules in explanation to S. 77 
do not apply. 

Although the doctrine laid down in Section 
11 of the Civil Procedure Code, relating to res 
judicata may be applied and rightly applied 
in certain proceedings in execution arising 
out of the same judgment, so as to put an end 
to litigation and may possibly be applied in 
certain cases where separate suits have been 
brought raising points which have already 
been decided in execution cases, fought bet- 
ween the same parties, still it cannot be 
thought that the special rules laid down in the 
explanation to that section which go beyond 
the ordinary doctrine of res judicata ought to 
be applied generally in execution cases. 
Kalyan Singh v. Jagan Prasad^ 37 All. 589 
referred to. Qantayet Y.Oajapati Vasudeva Devu^ 
24 Mad. 681 referred to. [P. 290, 0. 2.] 

Murarl Prasad — for Appallant. 

Mohammad Hasan Jan — for Respon- 
dents. 

■ Dawson- Mi Her, C. J. : — This is an 
appeal on behalf of the defendant No. 1 
from a decision of Mr. Justice Ross dated 
the 27th of May last year. The plaintiffs 
are the proprietors of a plot of land mea- 
suring 2 highas 2 dhurs of which the 
defendant No. 2 and apparently the defen- 
dant No. 3, for there is some doubt about 


it, where the tenants or afc all events the 
defendant No. 2 was the original tenant in 
January 1914, The tenants sold the land 
to the defendant No. 1 under a hebala but 
it appears from the terms of that hebala 
that the whole holding less 12 kanvas alone 
was sold under that kebala. The pur- 
chaser therefore was not the transferee of 
the whole holding but transferee of a por- 
tion of the holding. Before the date of this 
transaction namely on the 18th of Septem- 
ber 1913, the plaintiffs as landlords ob- 
tained a decree for rent against the Defen- 
dant No. I’s vendors or their predecessor- 
in-title or at all events against the exist- 
ing tenant at that time and on the 16th 
April 1914, the land was put up to sale in 
execution of that decree and purchased by 
the plaintiff. The decree obtained by the 
landlord for some reason which has not 
been explained was treated as a money 
decree only, but nevertheless the land was 
sold and purchased by the landlord who on 
the 4th August in the same year actually 
got delivery of possession of the land. 
Subsequently the defendant No. 1 Pirthi 
Mahto, the transferee, took proceedings 
under Order 21, rule 90, C.P.C. for setting 
aside the sale and he produced his kebala 
under which he purchased the land in 
support of his application to shew that ho 
had an interest in the land. Now I pause 
here for a moment to point out that the 
interest asserted by the defendant No. 1 
at the time of his application under Order 
21, rule 90 was an interest in a portion of 
the holding only, and therefore, so far as 
the plaintiff was concerned, there appears 
to have been no reason why he should 
take the point that the holding was non- 
transferable because even if he succeeded 
in proving the point nevertheless a transfer 
of a portion only of the holding would be 
binding as against him provided that the 
original holder or occupier had not aban- 
doned possession of the whole holding. 
Eventually the application of the defen- 
dant No. 1 under Order 21, rule 90, proved 
successful and the sale was ordered to be 
set aside. He however had some difficulty 
in getting possession and further proceed- 
ings were taken first under Section 144, 
Cr. P. C and subsequently under Order 
21, rule lot : but it would appear that 
although the defendant No. 1 had been in 
pos'^ession at some time between the date 
of his kebala in September 1913 and August 
in the following year when the plaintiff got 
possession by an order of the Court, still 
from the latter date up to the time of this 
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suit it seems, although it is not absolutely 
clear from the judgments, that the plain- 
tiffs themselves had been in po,- session of 
this land. Indeed in the plaint amongst 
other things the plaintiffs prayed for con* 
firmation of their possession and that in 
fact is one of the reliefs granted by the 
learned Munsif which was affirmed both 
by the Lower Appellate Court and by the 
Judge of this Court. I mention this be- 
cause in one portion of the Munsif’s judg- 
ment it would app-ar that he found upon 
the evidence of the plaintiffs* witnesses 
that the defendants were in fact in posses- 
sion of the whole holding. It seems, how- 
ever, tnat in arriving at that finding what 
he really was discussing was the original 
possession of the defendants up to some- 
time in August 1914. 

The plaintiffs claimed that possession of 
the property in suit may be confirmed and 
that a perpetual injunction may be issued 
upon the defendant 1st party restraining 
him from getting possession over the pro- 
perly in suit or from recovering mesne 
profits and further a?ked for that relief 
after finding that there was no custom of 
transferability in the mouzah in which the 
property is situated and that the original 
tenants had in fact abandoned the propertv 
in suit. 

Various defences were raised in the suit, 
and amongst others it was contended that 
the suit was barred by reason of Ihe provi- 
sions of Section 11 read in the light of the 
fourth explanation to that Section of the 
Civil Procedure Code. It was contended 
that the question of non-transferability 
which if established would put an end to 
the defendants’ claim could not now be 
raised because in the proceedings under 
Order 21, rule 90, either no such point 
had been taken by the landlord, or if it 
had not been taken then it could not be 
taken now because it might have been 
taken then. It was therefore contended 
that the present suit was barred by res- 
judicata. The Munsif with regard to this 
question came to the conclusion that the 
point had really never been taken at all or 
decided by the execution court in the pro- 
ceedings under rule 90 of Order 21 and 
therefore held that the point not having 
been raised or decided, there was no bar 
to the plaintiff’s raising the point now. He 
did not deal in terms with the fourth ex- 
planation to Section 11 but possibly he 
had in mind the result of certain cases 
which have been decided both in Madras 


and Allahabad, where it has been laid 
down that whatever may bs the extent to 
which an analogous doctrine to that laid 
down in Section 11 may be applied in exe- 
cution cases, still the explanation as for 
example explanation 4 and explanation 5 
can have no application to proceedings of 
that nature so as to bar the plaintiffs in a 
subsequent suit from raising points which 
have not been determined in the previous 
execution proceedings. When the matter 
came before the District Judge, although a 
question was raised based upon the doc- 
trine of estoppel, no question was raised 
as far as appears from the learned Judge’s 
Judgment upon the point which has now 
been argued before us in this appeal, and 
there is nothing to show that the point in 
fact was t«ken before the learned District 
Judge. Had it been taken it would have 
been open to the appellant before us to day 
to bring some evidence or some proof that 
the point had in fact been argued and that 
the learned Judge omitted to deal with it. 
But it would appear on reading the judg- 
ment of the learned District Judge that the 
point was never taken and therefore one 
must assume that it was abandoned. Now 
when the matter came before the Judge of 
this Court that point, which I may say is 
the only point which has been argued be- 
fore us to-day, and other points were urged. 
The learned Judge dismissed the appeal 
and in dealing with the point I have just 
referred to, he pointed out that it should 
not succeed because for obvious reasons it 
had not been taken before the learned 
District Judge, and therefore the appellant 
ought not to be allowed to revive it in ap- 
peal before him. With that part of the 
learned Judge’s judgment I entirely concur 
and that in itself would be sufficient to lead 
us to dismiss this appeal. I further think, 
however, that although the doctrine laid 
down in Section 11 of the Civil Procedure 
Code relating to res judicata may be ap- 
plied and rightly applied in cerlain procee- 
dings in execution aribing out of the same 
judgment so as to put an end to litigation 
and may possibly be applied in certain 
cases where separate suits have been 
brought raising points which have already 
been decided in execution cases fought be- 
tween the same parties, still I do not think 
that the special rules laid down in the 
explanation to that section which go beyond 
the ordinary doctrine of re^ judicata 
ought to be applied generally in execution 
cases. The High Court of Allahabad in 
the case of Kalyan Singh v. Jag an Fra- 
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sad (1) held that “ if a judgment-debtor 
does not take exception the amount erro- 
neously set forth in an application for the 
execution of a decree as being the sum 
due, he is not prevented by the principle 
of res judicata from doing so on a subse- 
quent application for the execution of the 
same decree”. It was argued in that 
case that by reason of explanation 4 to 
Section 11 of the Code the judgment- 
debtor not having taken the point in the 
first application for execution of his 
decree was barred from taking the point 
in a subsequent application. The Court 
who delivered the judgment in that case 
consisting of the Chief Justice and Mr. 
Justice Rafiq refused to accept this conten- 
tion ‘and refused to apply the principle 
laid down in explanation 4 to Section 11 
to cases of that nature. Again in Madras 
in the case of N ityananda Oantayet v. 
Gajapati Vusudeva Devu (2) the Court 
refused to apply the law of res juMoafa as 
laid down in explanation 3 of Section 13 
of the Code of 1882 which is now explana- 
tion 5 of the present Code to a case where 
the plaintiff had been awarded by a decree 
possession of land together with mesne 
profits and applied in execution for deli- 
very of the land and for mesne profits but 
was not awarded mesne profits by the 
executing Court. In fact that Court made 
no reference to it in its decision and when 
the plaintiffs subsequently applied for 
mesne profits they were met with the 
objection arising under what is now expla 
nation 5 of Section 11, and the Madras 
High Court refused to entertain the argu- 
ment based upon that explanation in such 
a case. I see no reason to differ from the 
principles laid down in those cases and 
therefore on this ground also I think that 
this appeal should be dismissed. The 
respondents are entitled to their costs of 
this appeal. 

Adami, J : - 1 agree. Appeal d/‘smiti^d^ 

(1) (1915) 37 All. 589 = 30 T C. 523 - 
13A-L J- 828. 

(2) (1901) 24 Mad. 681=11 M.L.J. 343. 

A. I.R. 192^atna 291. 

JWALA Prasad and Adami, JJ. 

Mani Ghhaffra Kumar i Dehi — -Defen- 
dant-Appellant. V. 

Panda BadTiamohan Singari — Plaintiff- 
Respondent^ 

Appeal No* 117 of 1919 decided on 
16th March 1922, from a decision of Sub. 
J-, 2nd Court, Muzafferpore, dated 19th 
March 1919. 

(a) CivU P. C„ O, 5, B. 1 and 0, XFI/, R» 2-- 
buppresdon of summons — Fratid-^AcUve part in 


not having summons served^ is necessary to be 
proved in order to constitute fraud. 

In order to uharge a party with frai^d in the 
suppreHsion of summons it is essential to prove 
that the non-service was the result of some 
active part taken by that party in not having 
the summons served and thereby keeping the 
opposite party from the knowledge of the suit. 

IP. 292, 0.1 & 2.] 

(b) Civil P. C , O. 32, R. 3, CL 4 — Guardian 
ad litem not appointed — Minor not represented^^ 
Decree is not binding on minor- 

Where the mother of the minor who is his 
guardian did not know of the suit, no notice or 
summons was served upon her, no order of the 
court was passed appointing her as guardian, 
no consent, either express or implied, is given 
by her and at no stage of the case did she 
enter appearance ; held therefore the suit is 
decreed against the minor without any guar- 
dian and the minor was not represented in the 
suit, lie is therefore not bound by the decree 
or any proceeding in connection with that 
decree. 2C C. L- J. 258 followed. fP. 293, C. l.J 

P. K. Sinh't and Murarl Prasad for 
Amhiha Par sad TTpadhya — for Appellant. 

Pitrvi.eshwar Dayal and Jalgohind Prasad 
Sinha —for Respondent. 

Judgment: — This appeal arises out 
of an action to recover possession of the 
disputed property with mesne profits after 
setting aside an ex parte decree and auction 
sale held thereunder. 

The suit of the plaintiff has been decreed 
by the Subordinate Judge of Muzaffarpur 
by his judgment, dated the 19th of March 
1919. The defendant is the appellant 
before us. She had instituted a suit 
against the plaintiff for recovery of road 
and embankment cess before the Munsiff 
of Motihari and obtained an ex parte decree 
on the 19th of November 1912. This 
decree was executed and the hirt in question 
was purchased by the defendant. The 
delivery of possession took place through 
the Court in May 1913. 

The grounds urged in the plaint for 
setting aside the ex parte decree and the 
subsequent proceedings are that (1) the 
decree in question was obtained by means 
of fraud resorted to by the decree holder 
in suppressing the notice and summons and 
the process in the suit and the execution 
proceedings thereby preventing the present 
plaintiff from the knowledge of the suit and 
the proceedings, (2) that the property worth 
Rs. 10,000 was thus purchased by the 
defendant at a grossly inadequate price of 
Rs. 162-8-0 and (3) that the plaintiff suffer- 
ed a serious loss and injury on account of 
the fraudulent action of the defendant. The 
defence was a denial of the charge of fraud 
and it was asserted that no fraud was 
committed in connection with the suit 
and the execution proceedings. It is also 
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alleged that the plaintiff's mother and 
guardian had full knowledge about the 
suit and that the price of the property fet- 
ched at the auction sale was not inade- 
quate. 

The Court below held that the fact 
stated by the plaintiff was proved that the 
export e decree in question was obtained by 
the defendant by means of fraud and that 
the decree obtained against the plaintiff was 
null and void inasmuch as no guardian 
ad litem was appointed on behalf of the 
minor to protect his interest in the suit 
under Order 32 of the Code of Civil Proce- 
dure. The Court below also held that the 
price fetched was grossly inadequate inas- 
much as the total collections of the disputed 
property will be about Rs. 197, whereas it 
was sold for Rs. 162-8 only. The Court 
below has therefore decreed the plaintiff’s 
suit directing possession to be delivered to 
the plaintiff with mesne profits. The defen- 
dant has, therefore, come to us in appeal. 

Mr. Purnendu Narain Sinha on behalf of 
the appellant urges that the Court below 
has not recorded a sufficient finding of fraud 
in order to hold that the decree in question 
was vitiated by reason of fraud committed 
by the defendant in obtaining the ex parte 
decree in question. He further says that 
there is no evidence of such a fraud. The 
evidence in the case consists of the plain- 
tiff's mother and her Karpardaz. They deny 
the service of summons or notice upon 
them and knowledge of the suit in which 
the defendant obtained the decree in ques- 
tion. On behalf of the defendant no evid- 
ence of service of the notice of summons in 
the case was adduced. The evidence on 
the point was therefore one sided and the 
Court below has accepted that evidence. 
The finding of the Court below that no 
notice or summons was served upon the 
plaintiff and his mother must be accepted 
as unassailable. 

There is, however, a good deal of force 
in the contention of Mr. Purnendu Narain 
Sinha that this finding alone is not suffici- 
ent to infer in law a finding of fraud, and 
the learned Subordinate Judge is wrong in 
holding that the* aforesaid finding “con- 
stitutes fraud which vitiates the ex parte 
decree obtained by the defendant against 
the plaintiff‘\ It is concluded by autho- 
rities that the mere non-service of summons 
is no evidence of fraud. The summons 
might not have been served on account of 
the laches of the Court peon or on account 

I of other reasons. In order to charge a 
party with fraud in the suppression of 


summons it iS essential to prove that the^ 
non- service was the result of some active 
part taken by that party in not having the 
summons served and thereby keeping the' 
opposite party from the knowledge of the' 
suit. The point is so clear that now it 
hardly needs support of any authority. I, 
therefore, agree with the contention of; 
Mr. Purnendu Narain Sinha that the court 
below has not recorded a sufficient finding 
to attribute fraud on the part of the defen- 
dant in obtaining the ex parte decree in 
question. If that were the only ground 
upon which the decree obtained by the 
defendant was attacked, then the plain- 
tiff’s s\iit would have been dismissed and 
the appeal would hawe been allowed; but 
the learned Subordinate Judge has come to 
a finding that the plaintiff iia the suit in 
which an ex parie decree was passed 
against him was not represented at all. No 
guardian ad-Uiem of the plaintiff was at 
all appointed by the Court. This finding 
of the Subordinate Judge is borne out by 
the order sheet of the original suit No. 
876 of 1912 (Exhibit 4). On the 9th of 
September 1912, the Court directed notice 
to issue on the minor defendant and the 
proposed guardian ad litem and summons 
on the defendant fixing the 4th of October 
1912 for appointment of a guardian of 
the minor. After some adjournment on 
account of the non-receipt of the service of 
summons the case was ultimately taken up 
on the 19th of November. On that date 
the court recorded the following order: 
“This suit and suit No. 876 of 1912 tried 
together. Defendant absent. Service 
proved. Plaintiff examined Dip Narain 
Lai. Suit decreed ex parte with costs”. 

It is thus clear that although an order 
was passed by the Court to issue notice 
upon the proposed guardian, no order was 
passed appointing any guardian, nor did any 
guardian appear in the case on behalf of 
the minor, and as the evidence stands no 
summons or notice was served upon the 
guardian or minor as is required by Order 
32, rule 3, clause (4). Rule 3 of that Order 
makes it imperative upon the Court to 
appoint a person to be guardian for the 
suit on behalf of a minor. Under rule 4, 
clause (3) no person can be appointed a 
guardian for the suit without his consent. 
Therefore according to the provisioos in 
the Code of Civil Procedure when there is 
a minor defendant in a suit it is incumbent 
upon the Court to appoint a guardian With 
bis consent to act as a guardian in the 
suit on behalf of the minor. 
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Now, it has been held in a large number 
of cases that where the court has by its 
action given its sanction for the appear- 
ance of a person as guardian, the absence 
of a formal order of appointment is not 
necessarily fatal to the proceedings. In 
other words a mere irregularity in the ap- 
pointment of a guardian ad litem will not 
render the decree obtained against the 
minor null and void unless the interest of 
the minor has suffered by reason of such 
an irregulaiity. The leading decision upon 
the subject is that of their Lordships of 
the Judicial Committee in the case of 
Walicin V. Banke Bihary Prasad Singh (1). 
Vide also Paresh Jt^ath Mallick v. Bari 
Charan Bey (2) ,* Nagendra Bath Bose v. 
Parhati Oharan and another (3) ; Snrajdso 
Naratn Missir v, Surjug Prasad ^issir 
(4); Bam Asray Singh v. Sheonandan 
Singh (5), Keshawesarindra Sahi v. Bini 
Dehendra Bala Dassi (6) and Chhatter 
Singh V. Tej Singh and others (7). In 
most of these cases the guardian did act 
on behalf of the minor in the case and his 
interest therefore was protected. Conse- 
quently in those cases it could not be said 
that the minor was not represented, though 
the representation was not formally sanc- 
tioned by the Court. 

In some of those cases it would be 
noticed that the Court itself permitted the 
guardian to act on behalf of the minor and 


the guardian was therefore acting with 
the full knowledge and approval of the 
Court but here the case is of a different 
character, The mother of the minor who 
is his guardian did not know 'Of the suit. 
No notice or summons was served upon 
her. No order of the Court ‘was passed 
appointing her as guardian. No consent 
either express or implied was given by her 
and ^t no stage of the case she entered 
appearance. Therefore the suit was 
decreed against the minor without any 
guardian and the minor was not at all 
represented 'in the suit. He is therefore 
not at all bound by the decree or any 
proceeding in connection with that decree. 
BanestOar*Pramanik v. Para^ada Bhatta- 
charjee (8) ; Bhagwan Dayal v. Param 
Sukh Das (9) ; Narendra Oh indra Mondol 


(1903} 30 Cal, 1021 = 30 I. A. 182«8 Sar. 


612 (P.O.) 

(2) (1911) 38 Cal. 622«10 I. C. 361 = 15 0. 
W. N. 876. 


(3) (1914) 20 C. W. N, 819 = 35 I O. 339. 

(4) (1917) 2 P-L.J, 390* 40 1.0. 227-1917 
P.H.0.0, 198. 

(6) (1916)1 P.L.J. 673-35 I.C. 868-1917 
P.H.C.O 2 (F.B.) 

(6} (1916) 29 I. 0. 211. 

(7) (1920) 69 I.C. 671-19 AX. J. 960, 

(8) (1917) 26 OX.J. 258 - 41 10. 872. 

(9) (1916) 37 All. 179 - 27 1.0.623-13 A.L. 
J. 179. 


V. Jvgendra Barain Bat (10) ; Sgdashiv 
Bamchandra Datar v. Trimbak Keshav 
Vdze (^11) ; Bda Punnayya v. Jangala 
Kama Kotayy (12) ; Lala Bamjpirit Prasad 
V. Bobu Thakur Saran (13). The princi- 
ple has been recognised in the well known 
decision of their Lordships of the Judicial 
Committee in Rashid- un-nisa v. Muham^ 
mad Ismail Khan (14). Therefore the 
ex jy arte decree.in question was not binding 
upon the plaintiff and was null and void. 
His interest in the property could not 
therefore be affected by the sale in execu- 
tion of the decree. 

Mr. Purnendu Narain Sinha, however, 
contends that this point was not taken in 
the plaint nor was any issue raised and 
consequently no proper opportunity was 
given to the defendant to rebut it. It 
appears, however that the order sheet of 
the case was filed and used as evidence on 
behalf of the plaintiff (marked Exhibit 4). 
Upon the face of that order sheet the 
plaintiff was not represented in the suit. 
It appears that on the date when the pre- 
sent case was taken up, that is the 14th 
of March 1919, after the close of the 
plaintiff’s case, the defendant wanted time 
on the allegation that [her witnesses had 
missed the train and could not come that 
day. The Court granted adjournment on 
payment of Ks. 20 as costs. Mr. Kennedy, 
the defendant’s Vakil, then intimated to 
the Court that his client was not willing 
to pay costs. The petition for time was 
accordingly rejected and the case was 
decided only upon the evidence adduced 
on behalf of the plaintiff. Therefore the 
defendant had full opportunity to rebut 
the case made by the plaintiff in evidence. 
Therefore there is not much substance in 
the contention of the appellant. In fact, 
no evidence is required and no evidence 
would be available to rebut the documen- 
tary evidence in the shape of the order 
sheet in the case. The Court has held 
upon evidence that no ' notice was served 
and there is no order of the Court ap- 
pointing ‘any guardian of the plaintiff. 
This is a stubborn fact and will not be 
upset by any amount of evidence. There- 
fore we are not prepared to remand the 
case to enable the defendant to give evi- 
dence in the case. He had full opportu- 
nity and no further evidence is possible. 

(loy"“(19i4j 20 O.L. J 469 = 27 ””TVG. 13^ 
19 O.W.N. 537. 

(U) (1920) 44 Bom, 202-56 I.C. 399- 

22 Bom. L. R. 266. 

(12) (1919) 37 M.L.J. 399-63 I.C. 184- 
1920 M,W.N. 1. 

(13) A.I.R, 1921 Pat. 293-1921 P. H. O. 0. 
336. 

(14) (1909) 31 All. 672-36 I.A. 168*3 I.C, 
864*6 A.LJ. 822 (P.C.) 
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We also note that even if the non-re- 
^Presentation of the plaintiff in the origi- 
nal suit was due to any irregularity, we 
find that the learned Subordinate Judge 
has come to a clear finding upon evidence 
on the record that the property in suit was 
sold for a very inadequaie price. The 
case of the plaintiff is that he is not bound 
to pay the embankment cess for which the 
eaj decree was obiained by the defen- 
dant. Therefore there is no question that 
the plaintiff has been prejudiced by reason 
of the non-appointment of a guardian in 
the case. 

For all these reasons we uphold the de- 
cision of the Court below and dismiss the 
appeal with costs throughout. 

Appeal disvnhfed, 

A. 1. R. 1922 Patna 294 (1) 

COUTTS, J. 

Eamsundar and others — Petitioners 

V. 

Maharaja Bahadur Kesho Prasad Singh 
— Opp. Party. 

Cr. Rev. No. 208 of 1922 decided on 3rd 
May 1922 against an order of Sub-Div. 
Mag., Buxar. 

Criminal Procedure Code^ S. 145 — Results of 
local inspection not recorded — Decision based on, 
is had. 

Where the Magistrate twice made local 
inspections and without making any record of 
the result of his obsei vations, used his con- 
versations at the time of his local inspections 
in the course of his judgment in substitution 
of and in order to supplement the evidence 
which has been recorded by him. Held : that 
the Magistrate had, in fact, turned himseU 
into a witness in the case Jind, that further, 
his failure to record the result of his local 
inspections which would have given both 
parties a chance of challenging the correct- 
ness of his observations, vitiated his deci- 
sion. IP. 294, C. 2.J 

Gour Ohan lra Pal — for Petitioners. 

JV, JV. Singh — for Opp. Party. 

This is an application in revision made 
by the first party against an order of the 
Sub-divisional Magistrate of Buxar in a 
proceeding under Section 145 of the Code 
of Criminal Procedure. 

The main point urged in support of this 
application is that the .learned Sub-divi- 
sional Magistrate has twice made local 
inspections and that without making any 
record of the result of his observations he 
has used his conversations at the time of 
his local inspections in the course of his 
judgment in substitution of and in order to 
supplement the evidence which has been 
recorded by him. On reading the judg- 
ment of the learned Sub-divisional Magis- 


trate it is clear that these contentions 
must succeed. The learned Sub-divisional 
Magistrate has clearly used his observa- 
tions both in substitution of and to supple- 
ment the evidence recorded by him He 
has in fact turned himself into a witness 
in the case and, further, he has failed to 
record the result of his local inspections 
which would have given both parties a 
chance of challenging the correctness of 
his observations. 

Another contention has been urged in 
the case, namely, that the documents of 
the first party have not been considered. 
It is, however, unnecessary to consider 
this, because on the first contention alone 
this application must succeed. 

The order passed under Secticn 145, Cr. 
P.C. is set aside. If there is still any 
likelihood of a breach of the peace, fresh 
proceedings should be instituted. 

Order set aside, 

A. I. R. 1922 Patna 294 (2) 

COUTTS AND Ross, JJ. 

H, — Petitioner 

v. 

Emperor — Opp. party. 

Cr. Mis. Case No. 33 of 1921 decided 
on 16th May, 1921 against an order of 
Dist. Mag., Bhagalpur. 

Criminal P. O., 190 — Cognizance of an 

ojjence — Charge sheet need not mention-^What 
each witness is to prove. 

No provision of law requires that the Magis- 
trate before taking cognizance should know 
exactly what each of the witnesses named in 
the charge sheet will ^prove ; where the charge 
sheet alleges that a certain offence will be 
established by the evidence of certain wit- 
nesses this is sufficient to enable the Magis- 
trate to take cognizance [P. 296, 0. 1.] 

J. N. Miitra^ S. 0. lion^ N, G, Boy and 
Manuk — for Petitioner. 

Government Advocate — for the Crown. 

Coutts, J. — This is an application to 
quash proceedings under Section 150 of the 
Indian Penal Code, which have been 
instituted by the District Magistrate of 
Bhagalpore against Mr. Grant one of the 
proprietors of the Luttipore concern. The 
application has been made on three 
grounds : — 

(1) that the proceedings are not bona 
fide, (2) that on the face of the charge sheet 
and on admitted facts the ingredients 
necessary for a prosecution under section 
150 of the Indian Penal Code are not 
present and (3) that the charge sheet as 
submitted to the Magistrate is such that he 
could not, under the law, take cognizance. 
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It appears that in the Luttipore Zemin- 
dary there are a number of Diara villages 
which are subject to the action of the river 
Ganges, and, it is said, that under the 
terms of the kabuliyafs which are taken by 
the proprietors from tenants the arrange- 
ment is that the tenants do not pay rent on 
diluviated lands, the rights of tenancy are 
extinguished and when the lands reform 
the proprietors have an unrestricted right 
of settlement. Amongst these Diara villa- 
ges is one named Sonbarsa. This village 
diluviated many years ago to the extent of 
some 400 highas^ which in the year 1918 
reformed. There were apparently many 
applicants for settlement and when the 
settlement was made, it is said that the 
disappointed tenants began to create dis- 
turbances. The result was that the pro 
ceedings under Section 107 were instituted 
and in the beginning of the year 1930, 
19 persons were bound down to keep the 
peace for a year. This however, did not 
settle the matter and there were in the 
course of the next ten or eleven months 
ten criminal proceedings, which seem to 
have ended in convictions. The proprietors 
however, were not satisfied and they made 
several applications to the authorities for 
police aid. These were not granted. 
Mr. H. Grant, thinking he was aggrieved, 
on the 20th of January engaged 40 Gur- 
khas from the Depot at Lucknow, This 
action, he says, was necessary for the pro- 
tection of his properties, the persons of his 
servants and tenants and for maintaining 
possession. These Gurkhas came down 
from Lucknow and, on the morning of the 
2nd February, 27 of them accompanied by 
tenants and Zemindary servants, crossed 
the river to the Diara for the purpose, it is 
said, of watching the crops. They were 
met, however, by a large body of persons, 
a fight ensued, 20 Gurkhas were killed and 
the remaining Gurkhas and the Zemindari 
servants fled. 

Proceedings were started against both 
contending parties in respect of this occur- 
rence and on the 14th February the pro- 
ceedings, with which we are now concer- 
ned, was instituted by a formal first infor- 
mation made by the Sub-Inspector of the 
Thana in which the occurrence took place. 
This shortly is the history of the case and, 
in my opinion, the facts disclosed abso- 
lutely nothing which would indicate that 
prosecution is not perfectly bona fide one. 

Next it has been contended by Mr. Ma- 
nuk on behalf of the petitioner, that the 
charge sheet which was sent up after the 


investigation in this case, and the admitted 
facts do not contain the ingredients for a 
prosecution of Mr. H. Grant under section 
150 of the Indian Penal Code. With this 
contention lam unable to agree. It is 
clearly stated in the charge sheet that 
Mr. H. Grant engaged or hired the services 
of 40 Gur1(has from the Lucknow Depot 
who joined or became members of an un- 
lawful assembly which led to the commis- 
sion of offence under Sections 302, 148, 
and 379 of the Indian Penal Code, and that 
the charge against Mr. H. Grant under 
Section l50of the Indian Penal Code has 
been proved and satisfactorily 'established 
by the witnesses who were named by the 
Police. This is clearly a charge under 
Section 150 of the Indian Penal Code. 
Mr. Manuk, however, contends that at the 
time this first information was submitted, 
the Magistrate had before him another 
charge sheet, namely, the charge sheet in a 
case under Section 143 which had been 
sent up by the Police against some of the 
party with which it is said, the Gurkhas 
were at the time of occurrence on the 2nd 
of February. In the first information 
which was laid in that case the Gurkhas, 
w'ho had not been killed, were named as 
accused, but these Gurkhas were not sent 
up for trial as the case against them had 
not been satisfactorily established and 
Mr, Manuk contends that this being so, 
there is no substance in the case against 
Mr. H. Grant, because unless the Gurkhas 
are members of the unlawful assembly, he 
cannot be said to have engaged or hired 
the services of the Gurkhas from Lucknow 
to join or to become members of an unlaw- 
ful assembly. He, further, contends that 
the unlawful assembly for which hiring is 
done must bean unlawful assembly formed 
or forming and that the circumstances of 
this case do not comply with this view t>f 
the law. 

With regard to the first of the^e conten- 
tions, the mere facts, that the police did 
not consider that the Gurkhas could be 
successfully prosecuted under Section 145, 
Indian Penal Code, by no means shows 
ih'-it they took no part in the occurrence. 
Moreover 20 Gurkhas were killed and there 
is nothing to show what part they took in 
the occurrence. This contention, there- 
fore failed. 

As to the second contention, its success 
or otherwise depends on the interpretation 
of Section 150 of the Indian Penal Code. 
The interpretation of this section is not 
free from difficulty and without having the 
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whole facts before us, it is impossible to 
say whether they will constitute an offence 
under this section or not. 

The last • contention of Mr. Manuk is 
that on the charge sheet as submitted the 
Magistrate could not, under the law, take 
cognisance, because it does not show ex- 
actly what each of the witnesses named in 
the charge sheet will prove. I can find no 
provision of the law which requires that 
the Magistrate before taking cognisance 
should know exactly^ what each of the 
witnesses , named in charge sheet will 
prove ; nor can 1 find any authority for 
such a proposition. The charge sheet 
alleges that a certain offence will be esta- 
blished by the evidence of certain witnes- 
ses and in my opinion, ‘this is sufficient to 
enable the Magistrate to take cognisance. 

I would accordingly dismiss the appli- 
cation. 

Ross, J: — I agree. Application dismissed. 


A. I R. 1922 Patna 296. 

JWALA Prasad, J. 

Parmeshwar Lal Mitter — ^Petitioner, 
v. 

j&mp0^or ~Opp. Party. 

Or, Rev. No. 79 of 1921 decided on 28th 
Feb., 1921, against the order of the Hon. 
Mag., Bhagalpore. 

Criminal F.C-.Ss. 260, 2i48, 34Z---Charge under 
8, 447, /. P. C.--* Accused not examined under 
8. 342--]Sfote not made of local inspection hut oh- 
servation made basis of decision— -'Trial is vitiated. 

Where in a trial in which the accused was 
charged under S. 447, examination under S. 342 
Criminal Procedure Code of the accused was 
not taken or recorded, no opportunity was 
given to cross-exatnine th(3 complainant on the 
main question, the Magistrate did not place a 
note of his local inspection on record and did 
not confine himself to evidence taken, held 
on these grounds these charges could not be 
maintaincKl and the conviction must be set 
aside. IF. 297, C. 2; P. 298, 0. l.J 

J, JV. Maitra, N. 0, Bny and S. S. Bose — 
for Petitioner. 

Khursed JEFossain — for Opp. Party. 

Jwala Prasad, J:— The petitioner has 
been convicted under Section 4+7, I.P.C. 
and sentenced to pay a fine of Rs. 51 
by the Honorary Magistrate of Bhagalpur. 
The trial was held according to the proce- 
dure laid down in Chapter XXII of the 
Code of Criminal Procedure for summary 
trials. 

As Section 447 is a summons case, the 
procedure laid down under Chapter 20 of 
the Code for the trial of summons cases 
would apply to the trial of the present case 
by virtue of Section 262 of the Code. The 
trial is impugned as having been vitiated 
by the irregularities committed by the 


Magistrate. It is also urged that in the 
circumstances of the case the Magistrate 
ought to have tried the case not summarily 
but by the regular procedure as there were 
complicated questions of the title and pos- 
session involved in the dispute between the 
parties. For this reliance is placed upon 
sub* section 2 of section 260 of the Code. 
The irregularities complained of may be 
summarised as follows: — 

(1) That the examination of the accused 
under Section 342 was not taken or re- 
corded ; 

(2) that no opportunity was given to 
the accused to cross-examine the complain- 
ant on the main question relating to the oc- 
currence ; 

(3) that the Magistrate acted illegally 
and irregular! ly in not placing a note of his 
local inspection on the record ; 

(4) that the Magistrate imported into 
his judgment facts, the knowledge whereof 
he gained at the local investigation, and did 
not confine himself strictly to the evidence 
taken by him in Court ; and 

(5) that the findings of the Magistrate 
are not sufficient for a conviction under 
Section 447, I.P.C. 

In order to appreciate the first conten- 
tion, namely, that the trial in the present 
case should not have been by the summary 
procedure it is necessary to state very 
briefly the circumstances relating to the 
dispute between the parties. 

In 1902 the complainant purchased 
about 12 bighas of Brahmot tar land situate 
in village Jichuchuck. There was a dis- 
pute with regard to either the whole or 
a portion of this land between the com- 
plainant and the neighbouring village 
Shampur which resulted in favour of the 
complainant. Subsequently he acquired 
the raiyati interest also in respect of those 
12 bighas. In 1905 the record- of* rights 
was prepared. Plots Nos. 83 to 86 have 
been shown in the record-of- rights as be- 
longing to the complainant and plot No* 82 
as belonging to Mr. Grant. In 1903 there 
was a civil litigation between the com- 
plainant and Mr. Grant which resulted in 
a decree in favour of the complainant with 
respect to two highfis. The complainant 
obtained dakhaJdahani in 1911. The 
present dispute is in connection with plot 
No. 82, measuring 11 hxthas. The accus- 
ed obtained lease or mastasiri from Mr. 
Grant including the land in dispute, plot 
No. 82. The complainant’s case is that the 
accused on the day of occurrence forcibly 
ploughed about 11 hath is of laad in Plot 
No. 82. The question before the Magistrate 
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for determination was therefore whether 
the 11 hithas of land in dispute is a part 
and parcel of the two bisfhas and odd dec- 
reed in favour of the complainant in the year 
1908. The above statement will clearly 
show that the dispute between the parties 
is far fron> being simple. In the litigation in 
the Civil Court the plots of land were not 
specified and it is difficult to find out 
whether it corresponds with plot No 82 of 
the survey or not. According to the sur- 
vey the land in dispute is admittedly in 
the name of the accused’s lessor and is 
covered by the lease granted to him. It 
was therefore for the complainant to 
prove conclusively that the particular plot 
was.covered by the decree and the writ of 
delivery of possession obtained by him 
from the Civil Court. On the 14th August 
1920, it appears from the order-sheet that 
the Magistrate admitted that the question 
involved in the present case was an intri- 
cate one dealing with title and possession 
of the parties and that upon that ground 
it was transferred from the file of one 
Honorary Magistrate to the present one, 
apparently because the Honorary Magis- 
trate who had tried the case was an ex- 
perienced retired officer. The evidence 
laid in the case by the parties was far 
from convincing as to the exact location 
and identity of the land in question. This 
necessitated a local inspection by the 
Magistrate. 

From the judgment of the Magistrate it 
is clear that he could not entirely depend 
upon the evidence before him but had per- 
force to take assistance of the impression 
upon his mind created by the local inspec- 
tion and upon the statements of the parties 
made before him while pointing out the 
land in dispute. Upon this sole question 
as to whether the land in dispute was 
identical with plot No. 82, the Magistrate 
has devoted about 1 1 typed pages. This 
could not possibly come within the scope 
of a summary trial wherein one point 
would require the Magistrate to write such 
a long judgment. It established beyond 
doubt that the case was one which on the 
face of it came under sub-section (2) of 
Section 260 of the Code of Criminal Pro- 
• cedure and the Magistrate would have done 
well if be had exercised discretion vested 
in him by that section and had tried the 
cas^ by the ordinary procedure. The pre- 
judice resulting from the summary proce- 
dure to the accused is obvious, for the 
question for determination depended upon 
the documentary evidence and comparison 
1922 P—38 


of the survey map with the locality. Th® 
learned Magistrate himself says^that he 
tried his best to draw up a sketch of the 
land in accordance with the survey map. 

I think if the course adopted by the 
Magistrate were not summary, the best 
way to solve the difficulty would have been 
to depute a commissioner to find out the 
exact position of the land in question. I 
therefore agree with the contention that the 
procedure for the trial of the case was not 
proper and that the case should have been 
tried in an ordinary way. 

The irregularities complained of appear 
to me to be substantial and fatal to the 
trial of the petitioner. There is no trace 
in the record of the examination of the 
accused under section 342, as has been 
settled by this Court in a number of cases, 
is essential and obligatory. The Bombay 
High Court in the case of 0. 8, Fernandes 
V. Emperor^ (l) following the decision of 
this Court in the case of Itaghu Bhum'fj v. 
King Emperor^ (2) held that the principle 
of the decision of this court extends to the 
trial of summons cases aho and that the 
omission to examine the accused under Sec- 
tion 342 would vitiate the whole trial. No 
doubt under Section 263 of the Code the 
Court is required to prepare a record of 
the summary trial giving the particulars 
enumerated in that section. True also 
that the Magistrate need not record the 
evidence of the witness or frame a formal 
charge and that the judgment of the Court 
embodying the substance of the evidence 
and the particulars mentioned in Section 
263 shall only form the record of the case 
(Section 264). But neither these Sections 
263 and 264, nor any other provision in 
the Chapter for summary trials does away 
expressly with the requirements of sections 
342 and 364 of the Code relating to the 
examination of the accused. The Magis- 
trate is not absolved from the responsibi- 
lity of recording tb© examination of 
the accused simply because the trial was 
summary. The plea of the accused under 
clause (g) of section 263 cannot possibly 
take the place of the examination of 
the accused, for the former naturally 
occurs at the initial stage of the case and 
the latter after the termination of the pro- 
secution evidence and before the accused 
is called on to enter into his defence. It 

(1) (1921) 45 Bom. 672-69 10. 129-22 

Bom LR.1040. 

(2) (1920) 6 P.L.J, 430-68 I.O. 49-1 P.L. 

T. 211. 
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appears from the record that the complai* 
nant was.axamined and cross-examined on 
the 23rd Aug ist, and on the next date, t e 
30th August two more wic^c^^s s were 
examined and cross examined* The case 
was then fixed for the litti Sepie ober for 
the defence. On that date the accu^^ed 
made an application statincr that the com- 
plainant was not cros* -examined upon the 
occurrence, as the Magistrate intimated to 
the pleader for the accused that the cross- 
examination should at that stage be confi- 
ned as to the title of the p irties to the land 
in question. The petirioner accordingly 
de-ired that an opportunity should be 
given to him to cross-examine the com- 
plainant on the occurtence The Magis- 
trate rejected this petition on the ground 
that the complainant had bean cross- 
examined at great length. There is no 
denial by the M »gistrate of the facts set- 
forth in the petition, namely, that the 
cross-examination of the complainant 
about the occurrence was postponed with 
his direction, nor has any explanation been 
submitted to this Court to contradict the 
statement made in the petition to this 
Court. It would appear that the com- 
plainant wa«, as a matter of fact, not 
cross-examined at all about the .occur re nee, 
whereas the two witnesses examined on 
the 30th August were cross-examined. 
There is no reason why the complainant 
should not have been cross-examined upon 
the occurrence inasmuch as the accused 
denied that there was any occurrence such 
as was alleged by the prosecution. The 
Magistrate apparently was in doubt as to 
the question of title involved in the case 
and consequently wanted to have the 
evidence laid upon that point first. In the 
circumstances the accused has been denied 
the opportunity of cross-examining the 
complainant upon the occurrence and the 
Magistrate would have exercised his dis- 
cretion better if he had allowed the com- 
plainant to be re called for cross-examina- 
tion. No doubt the procedure laid down 
for the trial of sunrimons cases, the com- 
plainant has no right to po tpone the cross- 
examination of any prosecution witness 
as in the case of the trial of a warrant 
case. But if the cross-examination was 
portponid in accordance with the direc- 
tion of the Migistrate, the Magistrate was 
bound to give farther opportunity to the 
accused to cross-examine the witness. 

I Without such a cross-examination, the 
Icomplainant’s evidence will not be legally 
(admissible. 


The aforoFaid irregularity also therefore 
vitiates the trial. 

The third and the fourth objection 
relate to the locd investigation and may 
be disno ed of together. There is nothing in 
law to prevent a Magistrate frorn making 
local inspection ; but in order to give an 
opoortumtv to the accused to remove any 
wrong impression created on the mind of 
the Ma i-^irate it is fair that a note of the 
inspection shoild have been placed on 
the record and the parties should 
have been given an opportunity of being 
h ard w th respect to it. The Magistrate 
therefore committed a grave irregulariJy in 
this case, particularly wh-n he has used 
the information gathered at the locality, as 
Substantive evidence in the ca‘^e. 

The civil court dakha^adaham took 
place in 1911 in favour of the complai- 
nant. The Ma^ i‘-traie no doubt has ad- 
dressed himself at great length to find out 
w’*^ether the plot in dispute was covered 
by the civil court dahha a ^ ah ant or not and 
he has al o held that the accused disposed 
the complainant from the land, he has not 
come to a d^^fini e finding as to whether 
the complainant or the accused was in 
possession of the land in dispute at the 
time when the occurrence took place. This 
is apparently because he was misled 
by the i'^sue laid down by him, namely, 
whether the accused dispo-se^^sed the com- 
p'ainant from the land No issue was 
framed by him as to whether the complai- 
nant was or was not in prsse-^sion of the 
land. Thus the finding of the Magistrate 
upon the i‘sue laid dowm b) him does not 
dispose of the case under S. 447, 
I. P. C. which require it to be affirma- 
tively and positively held that the complai- 
nant was in possession rf the land in dis- 
pute with respect to which the criminal 
trespass is said to have been commit t^ed. 

For all the aforesaid reasons I think the 
trial in this caFe has been illegal and I ac- 
cordingly set as de the convictiorf of and 
the sentence passed on the petitioner. The 
fine if already realised should be refunded. 

In view of the aforesaid remarks I do 
not think any useful purpose will be served 
by ordering a retrial. The parties are 
apparently disputing the pos-ession of the 
land in question and in case of the dispute 
being of a seriou*^ niture the Magistrate 
has full power to deal it under the law to 
prevent any breach of the peace, 

Conviction 8§t 
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Das, AND Adami JJ. 

Bameswar Singh — Petitioner 

V. 

Emperor — 0pp. party 

Criminal Revision No. 573 of 1920 
decided on 7th January 1921 from an order 
of S. J. Darbhanga, dated 2nd Oct. 1920. 

Criminal P. (7., 34‘2 — Examination of 

accused before examination of medical witness. 

It cannot be baid us a general rule that medi- 
cal evidence is always formal and where the 
legislature says definitely that the Court shall 
put questions to the accused person ge nerally 
on the case after the witnesses for the piosecu- 
tion have been examined and b fore he is culled 
on for his defence it is nor. an admissible argu- 
ment that the Court may do so before all tho 
prosecution witnesses h/ive been examined. 
Raghu ' Bhumij V, The King Emperor (5 P. L. 
J. 460) referred to. [P. 299, C. 2]. 

J N Mi tier — for Petitioner. 

Assistant Government Adiocale — for 

the Crown. 

Judgment : — This application, in our 
view, is endtied to succeed on one point 
namely that the trial Court has contreiven- 
ed the provision of Section 342 of the 
Criminal Procedure Code. 

It appears that on the 28th July, 1920, 
the complainant and two witnesses on be- 
half of the complainant were examined in 
chief. Charge was framed against the 
accused on that date and the accu ed was 
examined under the provision of Seciion 
342 on the same day. On the 2nd August 
the complainant and his witnesses were 
cross-examined, and on the 13th Sepiember 
the Medical Officer was examined, and on 
behalf of the prosecution, it wa> urgtd 
before us in the first place that the trial 
Court bhould have examined the accused 
not only after the examinati. n-in-chief of 
the complainant and his two witnesses but 
after their cros-,-examination and re exami- 
nation ; and in any case the Court should 
not have put any questions to the accused 
until all the witnesses including the Medi- 
cal Officer had been examined in the case. 
It is. in our view, unnecessary to deal with 
the fir^-t question which is of some doubt 
and difficulty : but in view of the decision 
in the case of Bayhu Bhum^j v. Th ‘ King 
Emperor (1) the conviction is liable to be 
set aside in view of the fact that the trial 
Court put the question to the accused per- 
son before the Doctor v\as examined. It 
was urged on behalf of the oppoMte 
party that the whole object of putting 

(1) (1920) 5 P. L. J.'430= 58 1. C. 49= 

1 P. L. T. 241. 
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questions to the accused person is to 
enable him to explain any circumstances 
appearing in the evidence against him, and 
the trial Court substantially performs its 
duty in putting questions to the accused 
persons after all the material witnesses for 
the prosecution have been examined. It 
was further urged that the medical evi- 
dence is purely formal evidence as there is 
no circumstance in that evidence against 
the accused person, the Court was within 
the rights not to wait for that evidence. 
We do not think that this argument is ad- 
missible in view of the decision to which 
we have already referred. Apart from that 
we cannot say as a general rule that 
medical evidence is always formal and 
where the Legislature says definitely that 
the Court shall put questions to the 
accused person generally on the case after 
the witnesses for the prosecution have 
bfen examined and before he is called on 
for his defence, it is not an admissible 
argument that the Court may do so before 
all the prosecution witnesses have been 
examined. We would therefore set aside 
the conviction of the petitioner and direct 
that he be retried according to law. 

Case remanded. 
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Das AND Adami, JJ. 

Baghunafh Bhagat and Appel- 

lants 

V. 

Amir Bakhs^i — Plaintiff and Sheikh Mu^ 
hummad Latif alias Sheikh Chundra^^ 
D lenlant Ibt party and Guru Prasad 
Bhugat Defendant 3rd party — Respon- 
dents. 

Appeal No. 55 of 1919 derided rn 11th 
J muary 1^22 from a decision of Sub. J., 
Darbhanga. 

Transfer of Property Act^ 8. SS-^Mortgage^^ 
Non payment of consideration does not make 
mortgage inoperative from date of execution 

If there is nothing in the mor?., ge-dted to 
aaggest that the mortgage was no. o become 
efltctive until the consideration \ ney was 
paid, the mortgage -deed becomes Of rative as 
from the date of th© execution of the mortgage. 

Sfdtan Ahmad and Muhammad Hagan 
Jan — for Appellants. 

P. Bayal and Bhagwan Pershad — for 
Respondents. 

Das, J.— -This appeal arises out of a 
suit instituted by the plaintiff-respoodeiii* 
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to enforce a mortgage 'bond executed by 
the defi^ndants first party in his favour. 
The material facts are these. 

On the 3rd of May 1913, the defendanis 
first party executed a bond for Ks, 1 3,000 
in favour of the plaintiff. This document 
was registered on the 5th May 1913. On 
the 7 th May 1913 some of the properties 
which had been mortgaged by the defend- 
ant first party to the plaintiff were sold by 
the defendant first party to the defendants 
second party who are the appellants be- 
fore us. The deed of sale was presented 
for registration on the 9th May 1913, but 
it appears that it was not in fact registt^red 
on that date and was compulsorily regis- 
tered in August 1913. The defendants 
second party contest the claim of the 
plaintiff and rely upon their document 
which admittedly was executed subsequent 
to the mortgage upon which the plaintiff 
relies. Their case is that although the 
document was executed on the 3rd of May 
1913 the mortgage was not effective until 
the full consideration money has been paid 
to the defendant first party and as the full 
consideration money or any portion 
thereof was not paid by the plaintiff till 
after the execution of the deed of sale 
in their favour their deed of sale is 
entitled to priority over the mortgage-bond 
upon which the plaintiff relies. 

On the question of fact, the learned 
Subordinate Judge has come to the conclu- 
sion that a portion of the consideration 
money was undoubtedly paid on the 6th of 
May by the plaintiff to the defendant first 
party and the balance which was payable 
under the terms of the mortgage by the 
plaintiff to the defendant first party was 
deposited in Court by the plaintiff on the 
10th of May. 

Now, Mr. Sultan Ahmad on behalf of 
the appellants, concedes that if the pay- 
ment was in fact made by the plaintiff to 
the defendant first party on the 6th of 
May as alleged by the plaintiff, then he 
must fail. But he argues before us that 
the evidence on the point is so unsatis- 
factory that the learned Judge in the Court 
below should not have accepted it. 

Dealing then, with the question of fact, 
I find very great difficulty in accepting the 
finding of the learned Subordinate Judge. 
The document states that-Rs. 9,600 was 
due to the defendants second party and 
Rs. 1,201 was due to a judgment-creditor 
of the mortgagors, namely one Budham 
Sahu, and the document provides that these 
two 3ums of moneys should be paid to 


the creditors and then the balance should 
be paid to the mortgagor, and that upon 
such payment the mongagor should make 
over the mortgage deed to the plaintiff. 
That is the document. 

Now, admittedly, Budhan Shah has 
never been paid by the plaintiff; admittedly 
Rs. 9,600 due to the defendants second 
party was not deposited in Court until the 
10th of May but it is urged by the pi ain- 
tiff that he had tendered that amount to 
the defendants second parly on the 6th of 
May and that they refused to accept the 
money. The learned Subordinate Judge 
has not expressed any opinion on the evi- 
dence of the plaintiff that Rs. 9,600 was in 
fact tendered by the plaintiff to the defend- 
ants second party on the fith of May. The 
evidence is conflicting on this point and it 
is difficult to say whether or not the tender 
was in fact made on the 6th of May. It 
seems to me that the point should have 
been established by the plaintiff beyond any 
doubt by the production of his account 
boOKs. Ihe plaintiff is a money-lender and 
is presumably, in possession of account 
books. If as a matter of fact, the plaintiff 
paid to the defendants first party the 
money which he says he paid to him on the 
6th of May, then the production of the 
account-books would have -sett led the .ques- 
tion; but the account-books have not been 
produced in the case and in their absence 
it is difficult to accept the finding 
of the learned Subordinate Judge that the 
money was in fact paid by the plaintiff to 
the defendant first party on the 6th of May. 

I will, then, assume that this money was 
not paid to the defendant first party by the 
plaintiff till after the actual conveyance in 
favour of the defendants second party, that 
is to say, it was not paid till the 10th of 
May. The question which I have now to 
consider is, whether it makes any differ- 
ence to the rights of the parties that the 
money was in fact not paid to the mortg- 
agor till after the conveyance of 'the pro- 
perty by the mortgagor lo the defendants 
second party. In ray opinion, it 
does not. The mortgage was executed on 
the 3rd of May 19 i 3 and though it may be 
that the consideration money was not paid 
to the mortgagor till the 10th of May. still 
upon payment to the mortgagor, whenever 
it may have taken place, the mortgage 
must have become effective on and 
from the 3rd of May 1913. The very 
definition of mortgage in the Transfer of 
Property Act supports the contention of 
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the learned Vakil who has argued this ap- 
peal on behalf of the plaintiff. The defini- 
tion of a mortgage is the transfer of an 
interest in specific immoveable properties 
for the purpose of securing the payment of 
.money advanced or to be advanced by way 
of loan, an existing future debt, or the per- 
formance of an engagement which may give 
rise to a pecuniary liability. The docu- 
ment itself shows that the money was to 
be paid on a future date The parties 
contracted on the basis that the money was 
to be paid at a future date. The argu- 
ment that the mortgage does not become 
effective until the money is actually paid 
loses sight of the fact that mortgage 
is a conveyance and not a contract. 1 he 
distinction was pointed out by Farran, 
C. J. in Tat la v. Bahaji (1). That lear- 
ned Judge said as follows in the course of 
his Judgment in that case : “I am not, how- 
ever as at present advised, prepared to 
assent to the tram of thought which puts 
conveyances of lands in the Mofussil per- 
' fected by possession or registration, where 
the consideration expressed in the conve- 
yance to have been paid has not in fact 
been paid, in the same category as con- 
tracts void for want'of consideration. The 
radical distinction between a perfected 
conveyance and a contract does not seem 
to me to have been sufficiently borne in 
mind throughout the judgment.” In this 
case there is no doubt that the mortgage 
became perfected by registration and the 
only question between the parties is, 
whether the consideration money was paid 
on the 6th of May as is alleged by the 
plaintiff, or on the 1 0th of May as is alleg- 
ed by the defendants second party. I am 
of opinion that if there is nothing in the 
mortgage-deed to suggest that the mort- 
gage was not to become effective until the 
consideration money was paid, the mort- 
gage-deed became operative as from the 
date of the execution of the mortgage. 

This brings me to the argument of Mr. 
Sultan Ahihad that the document in fact 
shows that the mortgage was not to be- 
come effective until the payment of the 
consideration money. He draws my at- 
tention to a passage in the mortgage which 
provides that the mortgagor undertook to 
make over the mortgage -deed to the mort- 
gagee upon the payment of the full consi- 
deration money. In my opinion, this pro- 
vision does Hot amount to a contract be- 
tween the parties that the mortgage is not 
to take effect until the payment of the con- 
(1) 22 B. 146. 


sideration money and my ground is that . 
the document itself says as folio w^“^: *‘In 
security and satisfaction of the said loan 
principal with imerest, I hnve mortgaged 
and hypothecated the entire aijd whole 
8 anna pok'>ta, etc.” In other words, the 
mortgage and hypothecation was complete 
as and Irorn the date of the execution of 
the mortgage-bond but for his own protec- 
tion the mortgagor provided that the mort- 
gage-bond was not to bs made over to the 
mortgagee until the payment of the full 
consideration money, in my opinion, 
then, there is nothing in the contract 
which establishes that the title was not to 
pass to the mortgagee as and from the date 
of the execution of the mortgage bond ; 
that being so, the mortgage was clearly 
prior in date to the deed of sale. 

I must, therefore, affirm the decree 
passed by the learned Subordinate 
Judge though not on the grounds stated 
by him. So far as the cross-appeal 
is concerned, I am of opinion that the 
view of the learned Subordinate Judge 
is correct and must be affirmed. It 
may be that a tender was made by the 
plaintiff to the defendants second party on 
the 6th of May but if the plaintiff's case is 
to be believed the defendants second party 
unequivocally refused to accept the money; 
if that be so, there was no obligation on 
the part of the plaintiff to deposit the 
money in Court. He should have offered 
to pay the money to the mortgagor if he 
wanted it. There was absolutely nothing 
in the contract to compel the plaintiff to 
pay the money into Court if the person in 
whose favour the deposit was to be made 
unequivocally refused to take the money. 

Both the appeals must be dismissed and 
dismissed with costs, 

Adciiiii, J : — I agree. Appeal dtemieeed 
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Miller, C. J. and Jwala Prasad, J, 

Bamchandra Marwari — Appellant. 

V. 

Krishna Lad Marwari and other$ — Res* 
pendents. 

Letters Patent Appeal No. 42 of 1921 
decided on 17th January 1922 from a deci- 
sion of Ross. J., Dated 23rd May 1921- 
Limiiation Act, Art^ 182-^ Application for 
trnsfer of decree for execution is a Step in-aid — 
Order not carried into effect-jurisdiction of the 
Cou*^t passing the decree does not cease — CivU 
P. C- S, 39. 

An application for a certificate ii a 
step-in -aid of execution and it is a 
step which is always necessary 
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where the decree-holder desires to obtain exe- 
ootioiAtf^gainst property situate outside the ter- 
• ritormi Hiuiirt of the juriudic ion of thr Court 
whicdi idfifle thi^ dijcro« Where the decree- 
hoidei hfivifi^? obfcrtined h’s ord-r for aom*- rea- 
son or •iihei host known to himself, e ther be- 
cause he was not satisfied as to the existence 
of the pT<*perty or for some other reason, nev, r 
carried on 1 the ord^r which he had obtained 
and the decree was never in fact senr, the 
court passing th i decree does nr)t lose jn^'isdic- 
tion. [P. 30il, O 1, 2; P. 303, 0. 1.] 

/. Pra'^wf — for Appellant. 

jB. G 8. Prasad and R. T. N. Sahat — for 
Respondtints. * 

Dawson Miller, C. J. — This is an 
appeal on behalf of the judgment-debtor 
from a decision of Mr. Justice Ross, dated 
the 23rd M^y 1921. 

The respondent obtained a decree 
against the appellant on the 23rd May 1911 
in the Court of the M msif at Bhagalpur. 
Within three years of that date, viz , on 
the 1st May 1914 the decree-holder applied 
for a certificate to execute the decree in 
Monghyr where it appeared the judgment- 
debtor had certain property. At the same 
time he asked for issue of a notice under 
O. XXl, R 2i of the Civil Procedure 
Code. The issue of such a notice at that 
stage of the proceedings was not necessary. 
However, the application was allowed and 
the notice was issued and the certificate 
he asked for was granted. The matter, 
however, was not in fact transferred to 
the Monghyr Court and no further steps 
were taken in that application On 
22 — 11 — 1916, that is about two years 
and six months later, the decree- hol- 
der again applied for the same relief and 
both his prayers were allowed. He again 
failed to take any further steps. On 
3—9 — 1919, that is, within three 
years of the last application, the decrte- 
holder applied a third time and on this 
occasion the judgment- debtor objected that 
his application was time barred. 

The first point made by the appellant, 
whose objection was not allowed either by 
the Munsif or the District Judge or by the 
Judge of this Court : is that the applica- 
tions made on the 1 — 5 — 1914 and again 
in 1916 were not steps taken in aid of exe- 
cution and were not in themselves applica- 
tions for execution within the meaning of 
the 182nd article of the Limitation Act. 
We are not concerned to enquire whether 
applications of the nature referred to were 
applications in execution. The better view 
appears to be that they ’are not. 1 have no 
doubt what ever, however, that such an 
[application is a step- in*aid of execution 
{and it is a step which is always necessary 


where the decree-holder desires to obtain, 
execution against property situate outside 
ihe territorial lim ts of the jurisdiction of 
the Court which m,>de the decree. In fact 
there are certain decisionK to the effect 
that such an application is a stcp-in aid of 
execL.ti( n, whereas the learned Vakil for 
the appellant has been unable to put 
before us any case in which the contrary 
view has been expressed. 1 should have 
thought myself that there could be no 
question 'Upon this point. 

The next point urged by the appellant is 
that the Bnagalpur Court had no jurisdic- 
tion to issue a nouce under O. XXI, 
R. 22, of the Civil Procedure Code* The 
Court did in fact issue such a notice but it 
was not necessary at that stage of the pro- 
ceedings and It is not contended that any 
other notice was necessary. Whether ihe 
Court issued such a notice or not and whe- 
ther it had jurisdiction to do so or not does 
not seem to be a matter of any conse- 
quence in this appeal. 

The third point and substantial point 
made by the appellant was that the Bha- 
galpur Court having once purported to act 
under S. 39 of the Civil Procedure 
Code had ceased to have any further juris- 
diction in the matter and could not then 
make any turther order which would be 
binding upon the parties and that such 
order, if made, could be treated as a mere 
nullity and that, therefore, it could not be 
contended that any step had been taken 
between the 1st May 1914 and the 3rd 
September 1919 when the third application 
was made, and that more than three years 
having elapsed the decree holder’s right to 
have bis decree executed was barred by 
limitation. Assuming, without deciding 
that where a court issuing a decree has 
made an order under S. 39 of the Civil 
Procedure Code and has in fact transmit- 
ted a copy of the decree to the Court in 
Which the decree is to be executed it cea- 
ses to have any further jurisdiction in the 
matter that was not the case which arose 
here. All that was done in the present 
instance was that an application was 
made by the decree holder ana that appli- 
cation was granted. But the copy of 
the decree was never sent to the Monghyr 
Court and certainly never received by that 
Court, ll that had been so the Monghyr 
Court undoubtedly would have had juris- 
diction to execute the decree against 
the property of the Judgment-debtor 
within its Jurisdiction. But the Monghyr 
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court never in fact, in rny opinion, got juris- 
diction to do anything at all and that seems 
to me to be obvious upon considering what 
the effect of S 42 of the Civil Proce- 
dure Code is. Th it section says: — The 
court executing a decree i-ent to it shall 
have the same powers in executing such 
decree as if it had been passed by itself. In 
the present case the decree was never sent 
to the Monghyr Court. The decree holder 
having obtained his order for some reason 
or other best known to himself either be- 
cause he was not satisfied as to the exis- 
tence of the property or for some other re- 
ason never carried out the order which he 
had obtained and the decree was never in- 
ifact sent. It seems, therefore, clear that 
no jurisdiction was ever transmitted from 
[the Bhagalpur Court to the Monghyr Court 
and in my opinion, this appeal fails. 

It is not necessary in this case to decide 
whether a Court having made a decree 
ceases to have Jurisdiction in execution 
proceedings where it has once sent a copy 
of the decree and the other papers to 
another Court tor execution and I merely 
wish to state that it is not my i intention 
that anything I have said in this judgment 
should lead to the conclu.sion that I consi- 
der the Court which made the decree would 
in such circumstance, lose all jurisdiction 
in the matter. 

The appeal is dismissed with costs. 

Jwala Prasad, J. — I agree. 

Api eal diimt8$&h 
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JWALA Prasad and Ross, JJ. 
Titamber Ohawdhry — Del t.-Appt, 

V. 

Shaikh Bahmat Alt — Plff -Kespt. 

S. A. No. 54 ol 192U decided on 16-12- 
1921 from a decision of J.C. Ranchi. 

(h) Bengal Cess Act^ Ss. 5, 52 and * 64 - Bent- 
ree tenure of— Liability to pay Road cess to Qov- 
fernment is a Personal liability— Encumbrance 
cannot be annulled— Previous decree for cess « 
not res Judicata — CwU P C-, 8- It- 

The provisions of Ch. lY of the Act must be 
complied with to make ocas payable with res- 
pect to rent free lands The liability to pay 
cess to the superior landlord arises in case of a 
rent free tenure only after the publication of 
extracts from the valuation roll Otdy then is 
the superior lai chord entitled to realise the 
cess with the same penult y and in thtt sanie 
manner a» if it were an arrtar of r* nt. The 
payment of road ree» is a liability to tic Gov- 
ernment, but this liability enforceable undtir 
S. 5, doss not in its* If create anj chargi? on the 
tenure or estate. The liability to ibe O vt rn- 
ment is a persfuml one enforceable under 
Pnblio Demands Recovery Act. Only the right, 
title and interest of the judgment-debt pass in 
fcalieinU this liability. The bolding itself there- 


fore does not pass in fitecution of a decree to 
the purchaser at the execution sale bcj as to 
entitle him to hold it free fi^bm enou^tibrance 
created upon it by the tenant previous to the 
sale. The purchaser therefore cannot have the 
encumbrance annulled nor recover the posses- 
sion of the holding from a purchaner of it in 
execution of a decree based on the encumbrance 

A previous decree for cess does 

not operate ss res judicata as a cess is a recur- 
ring charge, 

LP. 305, C. 1, P. 306, O. 1 2, P. 307. C. 1.) 

(b) Bengal Cess Acf, 8, 41 — Contract to pay 
cees is not illegaU 

A contract to pay cess is not at all illegal, 
nor is it prohibited under the provisions of 
S, 41 or any other provisions ol the C ^ss Act. 

|P. 307. C. 1.1 

(c) Evidence Act, 8, 114— Bengal Cess Act, S. 52 
— under — No presumption as to liability 
to pay cess, arises — Owner of rent free lands is 
not bound to pay cess before publication of valu~ 
ation rolls. 

No presumption of S. 114, 01. (c) of Evid- 
ence Act applies with respect to notice provid- 
ed by S. 62 of Cess Act and the person who 
claims that a right er an obligation such as the 
payment of cess by a tenure-holder, has accru- 
ed, must prove that the liability had been in- 
curred and the things described in the Act had 
actually been done. The owner of rent free 
lands is not bound to pay road cess before the 
publication of the valuation rolls under S. 52. 

IP. 305, 0 2. P. 306, C. 2.J 

S. Ahmad and G 8. Praf^ad — for Applt. 

K, Sah iy, A. K. Rayand and 8* Dayal— 
for Respondent. 

Jwala Prasad, J. — This is an appeal 
by defendant No. 1. The property in dis- 
pute is 42 hats of d >n land known as G ingi 
Jamuni, Kas and Geshin Nari in Mauea 
Darida. The village belonged to one Ram 
Narain Singh, Manki of Tarai, and the 
laud in question was held by hi** uncle 
Bharat Smgh as rent free Khorpo^h, the 
rule of succession in the family being that 
of lineal primogeniture where by the elder 
member succeeds to the estate and the 
junior members are allowed rent-free grants 
for maintenance. Such grants are trans- 
ferable, but the grantor may resume them 
on the failure of heirs male of the original 
grantee, free from encumbrance , Ram 
Narain died in 1898 and was succeeded by 
Bharat Singh’s son G.inga Narain. Bharat 
had three sons, G mganprain, Ramgopal 
and Harakh. During his occupancy of the 
rent-free tenure in question, Bharat gave 
somedme before 1896 12 kats out of 42 in 
usufruc uary mortgage or hhugut to Kegree 
Babu. The term of this bhugut expired long 
ago. In 1 896 however he gave the remain- 
ing 50 hat- to defendant No. 1 'mbhugut iot 
a consideration of Rs. ' ,000 for a teim 
expiring in 19 3 (1916). In 1897 Ram 
Narain, the proprietor of the estate, execu. 
ted a bhugut of the whole maum in favour 
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of two cousins, Rajab Ali and Sher Ali for 
a termN^xpiring in 1912. In 1899 Ganga- 
narain and Ramgopal, the two elder sons 
of Bharat, executed a simple mortgage, of 
the lands in suit for a consideration of 
Rs. 70t) in favour of defendant No. 1. In 
the meantime Rajah Ali and Sher Ali had 
obtained a decree for cess against Bharat 
in the year 1897 in the Revenue Court. 
They executed this decree in 1901 against 
Ganganarain only, whose right, title and 
interest in the property in dispute was sold 
in November 1901 under section 124 of 
Act I of *879 and the holding in question 
was purchased by one Baldeo Sahay. In 
1902 Ganganarain executed, a kabalain 
favour of Rajab Ali, Sher Ali and three 
others in lieu of the advance made by them 
to Ganganarain and Ramgopal for carrying 
out the litigation against the widow of 
Ramnarain as to the right of succession to 
the estate. It may be incidentally men- 
tioned that after the death of Ramarain, 
his widow and Ganganarain disputed the 
fight of succession to the estate, which 
ultimately terminated in favour of Ganga- 
narain in the year 1905. In February 1 02 
Ganganarain and Ramgopal had executed 
in favour of the defendant No. 1 Pitamber 
Choudhury a moharart deed with respect 
to the land in suit. Pitamber however 
abandoned his right under the molea^'ari 
deed and brought a suit in July 1902 to 
enforce his mortgage of 1899 which was 
executed by Ganganarain and Ramgopal. 
He obtained a preliminary decree in Sep- 
tember 1902 for the sale of the mortgaged 
properties subject to his own prior mort- 
gage in execution whereof he purchased the 
property in 1911. In 1912 he obtained 
delivery of pos ession of the property in 
suit. In the meantime Rajah Ali and Sher 
Ali had instituted a suit for recovery of 
cess against Baldeo Sahay who had pur- 
chased the land in 1901 in execution of a 
decree for cess. In April 1904 they ob- 
tained a decree for cess, and in August 
the land in suit was sold in execution of 
the decree and was purchased by the pre- 
sent plaintiff Rahmat Ali. The sale pur- 
ported to have taken place under section 
123 of Act I of 1879, section 124 of that 
Act having been repealed bv the Amending 
Act of 1903. Thus the land in suit has 
been purchased by both the plaintiff and 
defendant No. 1. The plaintiff *s puicha^^c 
was in execution of a decree for cess in the 
year 1904 and the defendant’s purchase 
was in execution of his mortgage- decree in 
the year 1911, the mortgage being of the 


year 1899. The land in suit is at present 
in possession of the defendant No. 1 and the 
plaintiff seeks in the present suit to oust the 
defendant No I upon a declaration that he 
purchased the land free from any encum- 
brance and that the defendant’s lien created 
by the mortgage of 1 889 was consequently 
annulled. He also prays for recovery of 
mesne profits. 

The Courts below have decreed the plain- 
tiff’s suit. The defendant No. 1 has, there- 
fore, come to this Court in second appeal. 
It is unnecessary to give in any detail the 
pleas taken by the defendant No. 1 in his 
written statement. The' following issues 
framed by the Trial Court will show the 
nature of the different pleas. « 

(1) Is the suit barred] by limitation? 
(2) Has the plaintiff acquired any right to 
the dif;puted land? Whether the suit 
brought by Sher Ali and Rajab Ali is frau- 
dulent ? Whether any cess was payable in 
respect of this land 13) Whether the de- 
cree and sale in execution of it is bad in 
law ? (4). Whether the plaintiff can avoid 
the encumbrance to* which the disputed 
land was subject? (5). To what relief, 
if any, is the plaintiff entitled in this suit ? 

The first and the foremost question upon 
which the decision of the present appeal 
hinges is as to whether the tenure in ques- 
tion was liable for the payment of cess to 
the superior landlord and whether such a 
cess was chargeable upon the tenure. The 
Trial Court held, upon the construction of 
the provisions in the Cess Act (IX of 1880) 
and the admissions contained in paragraphs 
6 and 7 of the plaint in the mortgage suit 
(Exhibit 4) brought by the defendant Pi- 
taraber to enforce his mortgage against the 
son of Bharat that the tenure in question 
was liable to pay cesses. The Subordioate 
Judge, however referred to Exhibit R, L, 
and 13 upon the record and recorded the 
following finding 

“ Defendants on the other hand contends 
that the tenure, which was & rent-free one, was 
not liable to pay any cepses* In support of 
his conteotion defendant has filed copy of a 
valuation roll (Exhibit B.) for the year 190® 
which does not show any assessment m respect 
of this tenure. It is turther argued on behalf 
of the defence that under section 36 of the 
Cess Act this assessment continued to be in 
force for a period of five years. So in 1904 
when the suit against Baldeo was brought for 
arrears of cesses, the tenure was as a mat- 
ter of fact, not liable for such a charge. 
Plaintiff has produced a valuation roll 
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(Exhibit 18), which proves that the tenure 
held by Baldeo was assessed to cesses and 
valued at Rs. 50 1-3. The cess returns 
are not now available to prove the state of 
affairs in existence in 1897, when the first 
decree for cesses was obtained by Rajab 
Ali against Bharat Singh or at the date of 
the subsequent decree obtained against 
Baldeo Sahay. Under Section 50 of the 
Cess Act all lands are assessable to cesses 
unless exempted under sections 2 and 3 of 
that Act. There is no evidence to .prove 
that the tenure was exempted from such 
assessment. Exhibit 13, valuation roll at 
least disproves the defendant’s contention 
that the tenure was not liable to pay any 
cesses.” 

Then he refers to paragraphs 6 and 7 of 
the plaint which have already been adverted 
to and concluded his finding upon this 
point in the following words : 

” So I have not the least doubt that ‘the 
tenure was liable to pay cesses as alleg#=d 
by the Plaintiff.” 

On appeal the learned Judicial Commis- 
sioner set aside this finding of the Subor- 
dinate Judge and referred in detail to the 
documents, namely, the cess valuation 
papers referred to by the Subordinate 
Judge, and said 

“ Exhibit R is very strong evidence that 
Rajab Ali anl Sher Ali made such are- 
turn in obedience to an order passed when 
a re-valuation of the estate, which include 
Mauza Darida was going on and that they 
omitted from it any mention of the rent- 
free tenure in suit. In the absence of any 
evidence to explain or to rebut the entries 
in this statement, I find such to be the 
case. It is suggested that the tenure of 
Baldeo Sahay may have been shown else- 
where, but in the face of the return this 
suggestion, which is improbable should not 
be accepted unless it is proved.” 

And as a consequence of this omission 
the learned Judicial Commissioner held 
that Bajdeo Sahay, the holder of the 
tenure, although he may not have known 
it, was not liable to pay cess. This is a 
finding of fact which is binding upon this 
Court in second appeal. It has not been 
shown to us that in arriving at this finding 
the Court below anywhere misconstrued 
the documents referred to by it or in any 
way misguided itself. Therefore, the plain- 
tiff failed to prove that the tenure in 
question was shown in the return submit- 
ted by the superior landlord under the Cess 
Act or that any cess was assessed upon 
this tenure as payable to the superior 
1922 P—39 


landlord. The plaintiff seeks to fiave a 
declaration that he purchased the property 
free from any encumbrance on ^e ground 
that cess was the first charge thereon. He 
must prove it; in other words, the onus lay 
upon him. 

The learned vakil on behalf of the res- 
pondents has employed the argument 
advanced by the Subordinate Judge in 
support of the contention that whether any 
cess was actually assessed upon the tenure 
or not and whether the tenure in question 
was shown in the return submitted by the 
superior landlord to the Collector under 
the Cess Act or was omitted therefrom, the 
holder of the tenure is liable to the superior 
landlord within whose estate the tenure in 
question is geographically situate. He con-^ 
tends that such a liability is enforced by 
the Cess Act. He has referred to the defini- 
tion of tenure ” in sections 5, 41 and 47 
of the Act in support of his contention. 

The definition ‘of “tenure” includes both 
rent paying and rent free tenure, S. 5 
of the Act makes all immoveable property 
situate in any district or part of a district 
liable to the payment of road cess and 
public works cess. This isa liability to the: 
Government but the liability enforced by 
S. 5 do3S not in itself create any charge 
on any estate or tenure. So far as the 
liability to the government is concerned itj 
is on a personal one, which is enforced by! 
the provisions of the Public Demands’ 
Recovery Act and for the realization of! 
which the right, title and interest only of, 
the judgment-debtor passes. This is 
settled law and hardly needs any autho- 
rity. Reference may, however, be made to 
Ah^anulla v. Manjura Banco (1); Shekaat 
Hosain, V. Saaf Kar (2). Therefore, when 
the section says that all immoveable 
property situate in a district shall be liable 
to the payment of cess, it does not in any 
way create any charge upon the property. 
Section 41 of the Cess Act deals with the 
mode of payment of road cess and public 
works cess. Clause (1) deals with the 
modes of such payment by the holder 
of an estate to the Collector and 
clause (2) deals with the modes of payment 
byHhe holder of a tenure to the holder of 
the estate or tenure within which the 
land held by him .is included. But such 
liability is subject to the exceptions that 
may be contained in other portions of this 
Act, for the section opens with the most 
important words “ Except as otherwise in 

(1) (1903) 30 Cal. 778-8 0,W.N. 359, 

(2) (1892)19 Cal. 782, 
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this Act provided”. Section 42 which 
■fixes the time for the payment of road cess, 
applie&'^nly tqthe rent paying tenure as is 
expresbly provided in clause (3) of the 
section. The subsequent sections in Chap- 
ter III deal with the modes of payment 
relating only to the rent paying tenures. In 
order to secure the cess payable to the 
Government the Act provides for a penalty 
upon the holders of estates and tenures on 
account of their omission to submit their 
returns of all the lands situate within their 
estates or tenures. In cases of rent paying 
lands, whether in possession of tenure- 
holders or in possession of cultivating ten- 
ants. Section 20 of the Act precludes the 
superior landlord from suing for or reco- 
vering any rent for such lands unless the 
same are entered in the return submitted 
to the Collector. This provision applies to 
the case of rent paying tenures, and in 
respect of such tenures as well as of 
rent paying lands in possession of cultiva- 
ting tenants. Section 47 of the Act entitles 
the holder of an estate or tenure to recover 
the cess payable from the rent-paying ten- 
ants and from the cultivating tenants under 
the same penalties and in. the same manner 
as if the same were arrears of rent due to 
him. This provision is for the benefit of 
the holder of an estate or tenure who is re- 
quired to show all his lands within his 
estate or tenure so that he may be able to 
discharge his responsibility to the Govern- 
ment in respect of the cesses conveniently 
and without any loss. Ordinarily section 47 
will, therefore, apply to a rent- paying 
tenure only and as there was a doubt as to 
whether the provisions of that section ex- 
tended to the case of rent-free tenures, 
section 64 A was added in Chapter V con- 
taining provisions similar to those of 
section 47. But suppose for a moment 
that section 47 is wide enough to apply to 
rent-free tenures also but to apply this 
section, the most important condition must 
be satisfied and that is that the sum claim- 
ed as cess for a rent free tenure, “must be 
payable under the provisions of this Act.” 

Now in order to make cess payable the 
provisions of this Act with respect to rent- 
free lands.ithe requirements of Chapter IV 
must be complied with. Section 50 of the 
Act deals with the inclusion of rent-free 
lands in estate or tenures. Section 51 en- 
joins upon the holder of an estate or tenure 
in which a rent-free tenure is included to 
enter such land in the return to be submit- 
ted to the Collector ; and section 52 then 
requires a notice to be served upon the 


holder of the rent-free land with the ex- 
tract of the valuation roll. It also provi- 
des for the publication of such notice and 
extract. The subsequent sections deal 
with the disposal of objections, if any, filed 
by the rent free tenure- holders. Section 56 
is an important section and it says: — 

“After publication of the extracts from 
the roll as provided in section 52 and in 
cases in which publication of the notice 
mentioned in section 54 is required after 
publication of such notice and not other- 
wise, every owner and holder of any rent- 
free land included in such .extracts and 
every person in receipt of the rents and 
profits or in possession and enjoyment of 
such land, shall be bound to pay y^ar by 
year to the holder of the estate or tenure 
in the return of which such land has been 
included the amount of the road cess and 
public works cess which may thereafter be- 
came due to such holder, calculated on the 
annual value of such land as entered in 
such extracts, or on any other annual value 
which may have been determined by the 
Collector under section 53 at the full rate 
of rates which may have been fixed under 
this Act for the levy of such cesses respec- 
tively in the district generally for the year”. 

Therefore, it is only after the publication, 
of the extract from the valuation roll that 
the liability to pay cess to the superior 
landlord arises in the cess of a rent-free 
tenure. When the provisions of Chapter 
IV are thus fully complied with, then a cess 
becomes payable under the Act and such a 
cess a superior landlord is entitled to re- 
alize, /‘with the same penalty and in the 
same' manner as if it were an arrear of 
rent”. 

Now as observed already, the onus was 
upon the plaintiff to prove that the tenure 
in question was made liable to the pay- 
ment of cess under section 64 A of the Act 
and that the necessary notices and publi- 
cations were served upon the tenure and 
that it was entered in the return submitted 
by the superior landlord. In the case of 
Ashonullah Khan Bahadur v. Trilochan 
Bagchi (3) it was held that no presump- 
tion of section 114, clause (e), of the Evid- 
ence Acc applies with respect to the 
notice provided by section 52 of the Cess] 
Act and that the person who claims that a 
right or obligation, such as the payment of 
cess by a tenure-holder, has accrued, must 
prove that the liabilities had been incurred 


(3) (1886) 13 Cal. 197. 
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I and the things described in the Act 
been actually done. In the case of Bhac/(i>’ 
wait Kuweri Chowdlturani v. Ohutterpnf 
Singh (4) a distinction wss drawn between 
rent-paying and rent-free tenures and it 
was said that 

“ The owners of rent-free lands are not 

( bound to pay road cess before the publica- 
tion of the valuation rolls under Section 
32.*’ 

The point was, however, directly raised 
and decided in the case of Ufuh Behari 
Muherjee v. Petnmbari Ohowdrani. (5) 
There can, therefore, be no doubt that the 
tenure in question was not liable for the 
payment of cess to the superior landlord 
under the Act. The fact that on a previ- 
ous occasion a decree for cesses was ob- 
tained in the year 1897 against Bharat 
does not at all make the cess payable 
under the Act, inasmuch as a decree for 
cess cannot operate as res-judicata, cess 
being a recurring charge. The fact that 
Baldeo himself purchased the property at 
the previous sale in execution of a cess 
decree does not at all change the aspect of 
the question. The Subordinate Judge re- 
lied upon certain admissions in the plaint 
filed by Pitamber in the mortgage suit 
(Exhibit 4) in order to show that the 
tenure was admittedly liable to pay cesses. 
The liability to pay cesses may arise in 
different ways. It may arise on account 
of a contract between the parties, for 
instead of the rate or proportion fixed 
under the Act a tenant may agree to pay 
the entire cess or a larger amount than 
what is fixed by the Collector to the su- 
perior landlord A contract to pay cess is 
not at all illegal, nor is it prohibited under 
the provisions of section 41 of any other 
provisions of the Cess Act, Ashfosh Dhar 
V. Amir Mollah (6). The Subordinate 
Judge simply held that the tenure was 
liable to pay cess and stopped short there. 
That would not itself make the cess a first 
charge upon the property so as to pass it 
at an auction sale free from any encum- 
brance. The Judicial Commissioner has 
gone further and, in my opinion, has rightly 
held that the tenure was not liable to pay 
cess under the Act; Therefore, it could 
not be enforced and realized in the same 
manner and with the same penalty as if it 
were an arrear of rent, Baldeo might 
have been liable to pay cess and the sale 
in question might have passed his right, 

“^(4) (1898)^ 2S Cal . 725 = 2 C.W.N. 407. 

(5) (1888) 15 Cal. 237. 

(6) (1900) 3 C. L. J. 337. 


title and interest ; but the holding itself 
did not pa?s so as to entitle the plaintiff 
to bold it free from encumbr “»nce created 
upon it by the mortgage of 1899, in exe- 
cution of which the defendant has purcha- 
sed the property. The learned Judicial 
Commissioner himself upon his finding 
would have been inclined to dismiss the 
plaintiff’s suit but he felt embarrassed by 
the decisions in the case of Malkarjun v. 
Narhari (7) and the ca^^e of Mofi Lai v. 
Karrohuldin (8). None of these cases stand 
in the way of the sale being held to have 
passed only the right, title and interest of 
the judgment debtor, Baldeo Sahay in 
the tenure. The second case has distinc- 
tly said that there is a wide difference be- 
tween the setting aside of a sale and deci- 
ding that the plaintiff’s right was not 
affected by it. The first case simply held 
that a sale will not be treated as invalid 
provided the court had jurisdiction to exe- 
cute it, even if there had been a material 
irregularity. The defendant need not have 
the sale of the plaintiff set aside and de- 
clare it invalid, for he is in possession of 
the property on the strength of a Court 
sale in execution of a mortgage-decree. 
The plaintiff wants to have the mortgage- 
lien annulled and to recover possession of 
the property on the strength of a superior 
title. That title is based upon a sale which 
as observed above, passed only the right, 
title and interest of the judgment-debtor 
and not the property itself. The fact that 
the sale took place under the provisions of 
section 123 of Act I of 1879 as amended 
in 1903 does not at all affect the title of 
the defendant in the property or give a 
higher title to the plaintiff in it when, as a 
matter of fact, there was no charge crea- 
ted upon the property by the decree in 
execution of which he purchased the pro- 
perty, 

I, therefore, set aside the decree of the 
Courts below and dismiss the suit of the 
plaintiff with costs throughout. 

Ro 88,J. — I agree. 

Appeal allowed* 


(7) (1900) 25 Bom. 337=27 I. A; 216 

=*7 8ar. 739 (P. C.) 

(8) (1897) 25 Cal. 179 = 24 L A. 170 

= 7 Sar. 222 (P. C.) 
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V Adami, t, 

Akshoy Kumar Bhattacharjee -Fethiouer, 
V. 

Dr, M. L. Agarwala — Opposite Parly. 
Oiv. R. No- 11 of 1922 decided on 20th 


O . Jr, C/., O. I ID — ocujjc. 

Where there is no mistake in computing the 
period of notice but error in holding that 16 
days inclusive of the first were sufficient, it is 
an error of law and there is no sufficient 
ground for review. il^- 308, C,l]. 

K. K.Ghowdhury and for Petr. 

K. P. Jayaewal — for Opposite Party. 

Adami, J. -.—This is an application for 
review by me of my Judgment passed in 
revision in the case of a Small Cause Court 
suit in which the present petitioner had 
sought to recover the rent for February 
1921 in respect of a house which the op- 
posite party had agreed to take on lease 
for a period of three years. 

Several grounds are mentioned in the 
petition but the only one which can possi- 
bly be considered in review is that which 
alleges that on the face of the Judgment I 
have been mistaken in computing the num- 
ber of days between the receipt of a notice 
-to quit by the petitioner and the last day 
of the month. 

In my judgment I have found that a 
registered notice posted on the l5th of the 
month and received on the 17th was suffi- 
cient where the month consisted of 31 
days. It is pointed out that there must be 
15 clear days notice and in the present 
case I was wrong in my calculation in 
finding that there were 13 days between 
the receipt and the end of the month. 

. The decisions in Oohin^a Chandra Saha v, 
Dwarka Nath Pakla (1) and in Sidehotham 
v. Holland (2) have been relied on to show 
that the notice was not sufficient. 

It seems to me however that this is not 
a case in which I should grant the appli- 
^ cation : there was not a mistake in calcu- 
lation, the mistake if any was in holding 
that fifteen days inclusive of the first day 
were sufficient. I may have been wrong 
in this but that would be an error not in 
calculation but in law. There are two 
points also which I take into consideration, 
one is that the notice was posted on the 
15th and should have reached the peti- 
tioner on the l6th in the ordinary course 
and another is that about the 14th of the 
month the petitioners had dispossessed the 
opposite party’s mali. Also the subject of 
insufficiency of notice was not raised in 

(1) (1914) 20 CX. J7 466. 

(2) (1896) 1 Queen’s Bench 2^78. 


the pleadings of he petitioner. I cannot 
interfere. The application is rejected. 

Hearing fee, three gold mohurs. 

Application rejected, 

A.1.R- 1922 Patna 308 (2) 

Adami, J. 

Khuh]Lal Das — Petitioner. ‘ 

V. 

Patho Jha and others — Opposite Party. 

C. R. No. 99 of 1922 decided on 20th 
June 1922. 

C. P-C. (1908)^0.21, R. 100— Decree and ' 
delivery of possession against p^resent tenant^ 
Transferee from previous tenant who is disposses- 
sed thereby, can be restored to possession. 

In an action for rent the landlord obtained a 
decree against the tenant- (purchaser from the 
original tenant) of a holding and purchased it. 
The opposite party applied under K. 100 pray- 
ing that he should bo restored to possession of 
his portion of the holding which he bad pur- 
chased from the same original tenant. The 
opposite party was therefore restored to pos- 
session The landlord again sued the tenant 
for the rent ot the portion in possession of the 
opposite party, got an ex parte decree and got 
it purchased by his servant who was given pos- 
session. The Opposite party again objected 
under R. 100, held that, whether the decree 
obtained by the; landlord is a rent decree or 
money decree, it is qui e clear that the oppo- 
site party who was not pa^ ty to the suit and 
did not in any way claim through the tenant 
against whom the decree was obtained had full 
right to come under 0. 21, R. 100. Held fur- 
ther that the landlord had acted in a malafide 
manner and that the matter cannot be inter- 
(erred within revision. [P, 309, C. 2.]. 

S, P, Sen and B- N, Mitter. — for Peti- 
tioner. 

Monohar Liil and A. P. Upadhaya — for 
Opposite Patty. 

Adami, J. : — The facts of the case to 
which this application refers are as fol- 
lows Ir— 

Brijnandan Singh who has an eight 
anna share of the village instituted a suit 
in 1914 against Chuman Khawas in res- 
pect of the rent of 62 biahas 2 kathas 19 
dhuTs of land which it was alleged, Chu- 
man had purchased from the original 
tenants M usaria and’Phudan. He obtained 
a decree and in 1917 purchased the whole 
area in execution thereof. On 13-12-1918 
Bathojha field an application under O. 21, 

R. 100 claiming that his grand-father had 
purchased 2 highas 5 kathas 13 dhurs out of 
the 6^ highas 2 kathas 19 dhurs from Mush-, 
aria and Phudan anJ his grand-father, and 
after him, Batho Jha hal been in posses- 
sion ; and his grand-father was shown 
to be in possession of the 2 highas S 
kathas 13 dhuras in the record-of -rights. 
He complained that he had been dispos- 
sessed by Brijnandan in taking delivery 
after the purchase at auction sale. Batho’s 
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in possession of the 2 bighas odd on the 
30th May 1919. 

Then on the 28th January 1920 BriJ- 
nandan instituted a suit again against 
Chuman Khawas in respect of the rent of 
the 2 htghas out of the 62 bighas. Chu- 
man did not appear to contest the suit and 
Brijnandan thus obtained an ex pct^rte 
decree. At the saU in execution of the 
decree the 2 bighas were purchased by the 
present petitioner Khub Lai, who, it seem^, 
is a servant of Brijnandan. Khub Lai ob- 
tained delivery of possession on March 9th 
1920, and then on April 8th 1920, Batho 
Jha, the opposite party again filed an ap- 
plication under Order 2 1, Rule 100. 

On December 5th, 1920, the Munsif 
granted the application, and it is against 
that order that the present application is 
made by the petitioner. The Munsif found 
that the first decree obtained by Brijnan- 
dan against Chuman was a money decree, 
and that after Batho Jha had succeeded in 
his first application, Brijnandan was in 
possession of only a portion of Chuman’s 
holding, and the second suit as it related 
to only a portion of the holding and there 
was no evidence that the holding had been 
split up, could give Brijnandan nothing 
more than a money decree. As Batho Jha 
had shown that he had been in possession 
on his own account he had therefore a 
right to be restored to possession. 

It is argued that the Munsif by his order 
has practically reversed the rent decree 
obtained by Brijnandan and that he had no 
jurisdiction to do that. It is also contend- 
ed that in holding that only a portion of 
a holding was in suit and that therefore 
only a money decree could be passed, the 
Munsif disregarded the ruling of this Court, 
and that Batho Jha was not entitled to 
make an application under Order 21, Rule 
100 as he cannot come under the descrip- 
tion of a “ person other than the judgment 
debtor.” Finally it is urged that as the 
petitioner was not the decree-holder 
but a bona fide purchaser for value, he 
could not be deprived of possession, and 
the only remedy for the opposite party 
was to institute a suit to set aside the 
ex parte decree as being obtained by 
fraud. 

With regard to the last mentioned argu- 
ment it may be pointed out that there is 
no finding that the petitioner was a bona 
fide purchaser for value; the Munsif points 
out on the other hand, that he is a servant 
of the landlord, Brijnandan and all the 
circumstances of the case point to the fact 


to get rid of Batho Jha. The fact^ of his 
instituting a fuit for rent against Chuman 
Khawas in respect of the two bighas when 
he knew -that he himself had bought up 
the whole of Chuman’s holding previously, 
and that Chuman had no further interest 
in it, as also the fact that he knew of 
Batho’s previous successful application 
under Order 21, Rule 100, as also the fact 
that Chuman made no effort to appear 
and resist the demand for rent for the two 
bighas odd, added to the fact that Brijnan- 
dan s own servant purchased the land at 
the auction sale, all these facts are suffi- 
cient to convince me that the petitioner 
was not a bona fide purchaser for value. 

I cannot find that the Munsif in any 
way reversed the rent decree obtained 
against Chuman Khawas by Brijnandan. 
He has not attacked in any way the de- 
cree as against Chuman, what he has done 
is to find that Batho is not bound by it 
and cannot be turned out of lands which 
are rightly in his pos 'es'-ion. Batho did 
not derive his interest through Chuman but 
obtained it from Musharia and Phudan, 
and he is altogether independent ofChuman, 
so that he is a “ person other than the 
judgment-debtor ” and could apply under 
Rule 100 of Order 21. 

Mr. Sen argues that the suit for -rent of 
the 2 bighas was a suit for the rent of an 
entire holding, and even urges that the 2 
bigh ts 5 kathas 13 dhurs was not included 
in the 62 bighas 2 kathas 19 (Ihurs and was 
not identical with the 2 bighas 5 kathas 
13 dhurs which formed the subject of the 
previous application under Order 21, Rule 
100. That contention cannot stand for a 
moment ; the petitioner 'himself stated in 
paragraph 3 of his plaint in the second 
suit that the 2 bighas 5 kafhas 13 dhurs 
were part of the 62 bighas 2 k dhas 19 
dhurs. 

Whether the second decree obtained by 
Brijnandan was a rent decree or a money 
decree, it is quite clear that in this case 
Batho Jha who was not a party to the 
suit, and did not in any way claim through 
Chuman Khawas, had full right to come 
forward under Order 21, Rule 100. Chu- 
man, too, to the knowledge of Brijnandan 
had no subsisting title to, or interest in 
any part of the 62 bighas, and if the de- 
cree was a rent decree there were no 
lands which could be charged with the 
rent. < 

It is quite clear that the landlord has 
been attempting to get rid of Batho Jha 
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from the land by indirect and not honest 
means. 

I refuse to interfere. The application 
is rejected. Hearing fee five gold mohurs, 
Apph' caiion rejeotel, 

A.I.R. 19^2 Patna 310 

Coutts and Das, JJ. 

Kamal Nain Singh (J. debtor) — Appt. 

V. 

Maharaja Bahadur Kesha Frasad Singh 
— (Decree holder) Respondent. 

Appeal No. 245 of 1921 decided on 13th 
June 1922 from a decision of Dist* J.. 
Shahabad. 

him. Act, Art, 182 and fSf—C.P.C., 0.21, Rr, 90 
95^ Application unde I ,againat one judgment-debtor 
only dismissed' Later application against all is not 
continuation of the first application — Such appli- 
cation is not also a step in-aid of execution* 

Where an application hae been mnde against 
one of several judgment-debtors and has been 
dismissed for this reason, a Bubsequent appli- 
cation made against the whole of the judg- 
ment-debtors cannot be treated as an appli- 
cation in continuation of the previous appli- 
cation. If the first application for execution 
is ab initio a baei application the subsequent 
application cannot be an application made in 
continuation. Where the question is whether 
an application by a decree-holder auction 
purchaser for delivery of possession is a stop 
in-aid of execution the answer must be in the 
negative. 

• O. 21, R. 95 applies to an application made by 
the purchaser and an application made by the 
purchaser cannot possibly be read as an appli- 
cationby a decree-holder to lake some step-in- 
aid of execution, whether the purchaser be the 
dcercc-holder or an outsider. IP. 811, 0. 1, 2] 

S» 0. Mitter and N. 0. Hoy — for Appt. 

K, N. Singh — for Respondent. 

Coutts, J. — This appeal arises out of an 
application for execution. Maharaja Baha- 
dur Kesho Prasad Singh obtained a rent 
decree against one Ram Khelawan Singh 
on 20-10-1914. After the decree had been 
obtained Ram Khelawan died on 7-4-1916 
the decree-holder took out execution against 
his three sons Dwarika Singh, Kamal Nain 
Singh and Murli Singh. In the execution 
petition Kamal Nain Singh was described 
as a major and Murli Singh as a min®r un- 
der the gi.ardianship of his eldest brother 
Dwarika Singh. The properties of the three 
brothers were sold on 31-10*16 and pur- 
chased by the decree- holder, and on 
5-12-1916 the sale was confirmed. On 
7-9-1918 an application to set ande the 
sale was made by the three brothers on the 
ground that Kamal Nain Singh was a 
minor at the date of the sale and thatMurli 
Singh was not properly represented by his 
brotherDwarika Singh.The application was 
euccessful and on 4th February 1920, the 


sale was set aside. On 9tli October 1920 
the decree-holder filed the application for 
execution with which we are now con- 
cerned. The execution was against Kamal 
Nain Singh, who was by this time admit- 
tedly major, Dwarika Singh and Murli 
Sing, minor represented by Dwarka Singh. 
Kamal Nain filed an objection on the 
ground that the application for execution 
was barred by limitation inasmuch as 
the first application made on the 7th 
April 1916 was not an application in 
accordance with law. The executing court 
overruled the objection finding that the 
application made on 9th October 1920 
was an application in continuation of the 
first application of 7th April 1916, that 
Article l8l of the Limitation Act applied 
and limitation accordingly ran from the 
date on which the sale was set aside, 
namely, the 4th February 1920. Against 
this decision the Judgment-debtor appealed 
to the District Judge who has held that 
the application with which we are now 
concerned is an application in continua- 
tion of the previous application. He has, 
however, found that Art. 181 of the Lim. 
Act does not apply but that although Arti- 
cle I82»applies limitation runs from the date 
which the decree holder applied for delivery 
of possession as this was the last step taken 
in aid of execution and as this application 
was made on!the 5th February 1918 the pres 
ent application is not barred. The judgment 
debtor has again appealed to this Court. 

It is admitted by the learned Vakil for 
the appellant that if the present applica- 
tion is an application in continuation of 
the first application for execution, limita- 
tion will run from the date of setting aside 
the sale and consequently the present 
application is within time. But he con- 
tends first that the present application 
cannot be treated as an application in 
continuation of the first iipplication ; and 
secondly, that if this is so, the present 
application is barred because an applica- 
tion for delivery of possession is not a'step 
-in-aid* of execution and that limitation 
must run at latest from the date of the 
confirmation of the sale, namely the 5th 
December 1916. 

With regard to the first point in my opi- 
nion the present application for execution 
cannot be' treated as an application made in 
continuation of the first application It has 
been held that where a previous 
application for execution has been 
dismissed because far successful ap- 
plication made Sunder O. 21, R; 90 a 
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subsequent application for execution is 
an application in continuation of the 
previous application ; but I can find no 
case in which, where an application has 
been made against one of several Judg- 
ment debtors and has been dismissed for 
ihis reason, a subsequent application made 
against the whole of the judgment debtor 
has been treated as an application in con- 
tinuation of the previous application. It 
seems to me that in the prestnt case the 
first application for execution was dh 
initio a bad application and consequently 
the subsequent application cannot be an 
application made in continuation. 

I now come to the second point and the 
sole question here is whether an applica- 
tion for possession after confirmation of 
Bale made by a decree- holder auction 
purchaser is a step-in-aid of execu- 
tion. There is much divergence of 
opinion in the different High Courts on 
this point. In Calcutta in the cases in 
which the question directly arose it has 
been decided that such an application is a 
step- in- aid. 1 may refer to the case of 
Sariafolla Malla v. Raj Kumar R%y (1). 
In the Allahabad High Court the question 
has been directly considered in three cases 
Moti Lai V. Mahund Singh (2). Bhaguiati v. 
Banwari Lal^ (3) and the latest decision in 
the case of Bobu Ram v. Pearey Lai (4), 
In the case of Moti Lai v. Mahund Sin gh 
(2) it was held that such an application 
was a step-in-aid. In the case of Bhag- 
wati V. Banwari Lai (3) which is a Full 
Bench decision three Judges held that it 
was not a step in aid and two Judges that 
it was. But in-the-case of Babu Bam v. 
Pearey Lai (4) it has been held by a 
Division Bench of the Allahabad High 
Court that the question was not definitely 
before the Full Bench in the case of 
Bhagwati v. Banwari Lai (3) and they 
have confirmed the decision arrived at in 
the case of Moti Lai v. Mahund Singh (2). 
In Bombay and Madras the decisions 
appear to be that such an application is a 
step-in-aid. So far as this court is con- 
cerned the point has never definitely been 
decided but the principle was considered 
in'the case of Haji Abdul Oani v. Raja 
Ram (5) a Full Bench decision of this 
court and if we accept the principle of 


(1) (1900) 27 Cal. 709 = 4 C. W.N. 681. 

(2) (1897) 19 All. 477 = 1897 AWN, 117. 

(3) (1908) 31 All. 82 = 1 I C 4l6 = 6 A.L.J. 71 

(4) (1919) 41 All. 479 = 601. C. 148 = 17 A L.J. 
496. 

(6) (1916) 1 P.L.J. 232-36 I.O. 468 

=20 C.W.N. 829. 


that decision, there can be no doubt that 
such an application is not a step-in aid of 
execution. The question in that case was 
whether an appeal lay from an order 
under 0.21, R. 95, C.P.O. when the decree- 
holder was the auction purchaser and in that 
case following the majority of decisions in 
the Calcutta High Court, this Court has held 
that an appeal does not lie. The reason for 
this is that the question is either one not 
relating to the execution, discharge or 
satisfaction of the decree or because it is 
not a question arising between the Judg- 
ment-debtor and the decree-holder as such 
but between the Judgment-debtor and the 
auction- purchaser as such. If we apply this 
principle to the question of whether an 
application made by a decree-holder auc- 
tion purchaser for delivery of possession is 
a step- in-aid of execution the answer must 
in my opinion certainly be in the negative 
and this is exactly what we would expect 
from the wording of the section itself. O- 21, 
R. 95 applies to an application made by 
the purchaser and an application made by 
the purchaser cannot in my opinion possi- 
bly be read as an application by a decree 
holder to take some step-in-aid of execu- 
tion, whether the purchaser be the decree- 
holder or an outsider. As soon as the 
sale is confirmed the property vests in the 
purchaser and any further step which it 
may be necessary for him to take in order 
to secure possession is not a step taken by 
a decree-holder even if he happens to be 
the auction- purchaser but is an application 
by the auction-purchaser as such and has 
consequently nothing to do with the 
execution of the decree. I have not specifi- 
cally referred to the cases in the Calcutta 
High Court because they have all been 
referred to in the Full Bench decision of 
this Court in the case of Haji Abdul Qani 
V. Raja Ram (5). 

For the reasons I have given I would 
set aside the order of the learned District 
Judge and that of the Subordinate Judge 
and would decree this appeal with costs. 

Das, J —I agree. Ajpi eal allowed. 
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Mullick, J. 

Gadadhar Bhagaria — Petitioner. 

V 

Emperor — Opposite Party. 

Cr. R. No. 95 of 1922 decided on 1st 
June 1922 

Penal Code, S. 147 — Inciting mob to violence 
under guise of pacifying them is within the 
section- 

Where the petitioner, though outwardly 
making a show of trying to pacify the mob 
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in reality incited the mob and t<>ok part in 
the doings of the mob to overawe the Gov - 
ernmcnt servants by attacking them and to 
cause loss to Govornmcnt property without 
provocation: Held'. Ho committed offence 
under S. 147, though he personally did no 
violence. L'P. 314, O. 1.1 

O, 0. Val and Devahi Pra/^ad Sinha and 
the petitioner himself — for Petitioner. 

Oovernnient Advocate — for the Crown. 

Mullick, J. — The petitioner Gadadhar 
Bhagaria has been sentenced under Section 
147, I. P. C. to rigorous imprisonment for 
one year for having on 25th April 1921 
taken part in a riot outside the Sub*jail at 
Giridhi. It is alleged that the rioters 
numbered about 7,(j00 and that in it the 
course of a bombardment with stones and 
bricks they caused hurt to an Inspector, 
two Sub-ln-pectors, two Head Constables, 
five constables and some warders; they 
also caused extensive damage to the bar- 
racks, and severely assaulted with lathis 
and brickbats, an orderly peon who was in 
search of his master and finally on their 
way back from the Sub- jail, they attacked 
the Giridih Thana and wounded the Sub- 
Inspector who attempted to defend it. 

The Hon’ble Judges constituting the 
Divisional Bench which heard the peti- 
tioner’s application for revision having 
differed as to the sentence, the case has 
been referred to me; one learned Judge 
Mr. Justice Jwala Prasad is of opinion 
that at best this was a case of technical 
rioting so far as the petitioner is concerned 
and that a fine of Rs. 500 with two sureties 
for keeping the peace for one year will 
meet the ends of justice; the other learned 
Judge Mr. Justice Ooutrs is of opinion that 
the petitioner took an active part in the 
riot and that the sentence of one year’s 
rigorous imprisonment is not unduly severe. 

It appears that out of the 2fith accused 
sent up for trial before the Sub-Divisional 
Magistrate of Giridih, 11 were acquitted 
and 15 convicted. On appeal the Judicial 
Commissioner of Chota Nagpur maintained 
the sentence of one year’s rigorous im- 
prisonment with regard to 13 of the ap- 
pellants before him and with regard to the 
remaining two. be reduced their sentences 
on account of their youth. 

The facts which seem to me to be 
established by the evidence are as follows. 
The territory within the Jurisdiction of the 
Pachamba Outpost in the Sub-Division of 
Giridih comprises many collieries where 
large numbers of coolies are employed. At 
or about the time of the alleged riot a move- 
ment called in these proceedings the Non- 
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Co-operation movement was being girov- 
ously pushed within this area, and a local 
tribunal setup by the Non- Co-operators in 
opposition to the King’s Courts had ordered 
that one Piar Ali should he boycotted and 
prevented from having access to the vil- . 
lage well because he had refused to accept 
the tribunaFs, award in a dispute between 
him and one Kedar Nath about the sale of 
a cow. Piar Ali’s daughter having gone to 
draw water from the well was assaulted 
by a Muhammadan named Mogal Jan 
acting under the orders of the tribunal. 
Upon Piar Ali’s complaint to the Police 
Officer in charge of the Puebamba— Out- 
post, Mogal Jan was arrested on the 24th 
April on a charge under Section 341, 1.P,C. 
and taken to the Outpost at about 11 P.M. 
A crowd of 350 men accompanied him to 
Outpost and upon his declining to give bail 
the Police de‘=patched him in custody to 
the Giridih Thana to which the Outpost is 
subordinate. It is to be explained that as 
those who follow the doctrine of Non-Co- 
operation do not recognize the administra- 
tive machinery set up by His M^^j^sty’s 
Government, it was contrary to Mogal 
Jan’s principles io give bail. Mogal Jan 
reached the Giridih Thana at about mid- 
night accompanied by the same crowd. He 
was kept in the Inck-up till 6-30 A. M., 
when one Pearey Lai stood bail for him 
and took him away. An honr later Pearey 
Lai returned and surrendered Mogal Jan 
saying that the Non-Co-operators would 
not allow him to be released on bail. 
Meanwhile the Non-Co-operators had re- 
cruited a large mob, the evidence is that 
it numbered 5,000 at first and was later 
reinfcrced by a detachment of 2,000 head- 
ed by one Chittaranjan Giiha, Not deterr- 
ed, the Police nevertheless forwarded 
Mogal Jan in custody to the Giridih Magis- 
trate’s Court which was then holding 
morning sittings in consequence of the heat. 
The mob followed and entered the Court 
compound and some made their way to the 
court room. The Sub-Divisional Magistrate 
Babu Bhawani Prasad finding that Mogal 
Jan was not willing to give bail suggested 
that he should enter into recognizances, but 
even this proposal was not accepted owing 
to the ‘intervention of some Non-Co- 
operators. It was then ordered that Mogal 
Jan should be kept in custody pending his 
trial, and a force consisting of one Ins- 
pector, two Sub- Inspectors, one Head 
Constable and five constables was deputed 
to take Mogal Jan to the Sub-jail which 
•is 200 or 300 yards from the Court house. 
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But progress through the mob was slow 
and the journey occupied 10 or 15 minutes. 
Before the j^iil was reached a part of the 
mob numbering about 1000 rushed to the 
jail gate and demanded that either Mogal 
Jan should be released or that they them- 
selves should be permitted to go to Jail 
with him. The warders naturally resisted 
this demand, and when the e^^cort arrived 
with Mogal Jan, the Police Officers also 
insisted that Mogal Jan should be lodged 
in jail and that no member of the mob 
should be allowed to enter. Thereupon a 
violent fusillade of bricks and other 
missiles began, and both Warders and 
Police were injured Mogal Jan was hurried 
into the Warders’ barracks where the 
escort and the warders abo took shelter. 
After about an hour, finding that the mob 
shewed no inclination to disperse, the Ins- 
pector took off Mogal Jan’s handcuffs and 
set him free but this hatl no effect. 

Next an attempt was made to break 
through the mob a T reasury Head Cons- 
table named Wali Muhammad, who was 
armed with an unloaded rille, succeeded in 
doing so by fixing bayonet and charging ; 
but the remaining members of the escort 
were driven back again into the barracks. 
At this point the Sub-Divisional Magis- 
trate accompanied by a Deputy Magis- 
trate and Sub- Deputy Magistrate reached 
the Jail gate and attempted to pacify the 
rioters who for some unaccountable reason 
were complaining that two of their number 
had been killed by the Police and that 
their bodies were being concealed within 
the Jail. The Sub-Divisional Magistrate 
thereupon took the petitioner, who appeared 
to be one of the leaders, and one Satis 
Babu inside the Jail and showed them that 
the allegation was utterly false. But the 
rioters were not satisfied and .stone throw- 
ing continued. Finally at the Sub Division- 
al Magistrate’s suggestion a second search 
was agreed upon and three men alleged to 
be colliery coolies were taken round the jail 
and upon their informing the rioters that 
no dead bodies were being concealed in the 
jail, the rioters moved off ; but, as has 
already been staled, on their way one 
group attacked the Giridih Thana and 
.injured a Sub-Inspector. 

All the doors and windows of the barracks 
and the gate of the jail are reported to 
have been damaged and all the members 
of the police force and some warders were 
hurt by brickbats or stones. Guder Tewari 
the orderly peon had no less than 12 inju- 
ries which were caused by lathi blows and 
1922 P—40 


brickbats and having regard to the size of 
the mob it is certainly fortunate that there 
was no loss of hfe or arson or forcible 
rescue of prisoners. The wicked cry that 
two men had been killed by the Police was 
clearly the scheme of some malicious mind 
and was admirably suited to incite a rabble 
of ignorant colliery coolies to every imagi- 
nable excess; it is the merest chance that 
it did not succeed. 

Nevertheless such as it was the occur- 
rence was sufficiently serious. 

From the facts thus narrated I think it 
is clear that the common object of the un- 
la wful assembly at the Pachamba outpo.st 
and at the Giridih Thana on the night of 
the 24th April and on the morning of the 
25th April both at the Giridih Thana and 
the Sub-Divisional Court house was to 
overawe the public servants who were 
charged with the custody of Mogal Jan by 
show of criminal force. It was clearly ihe 
intention of the assembly to obtain Mogal 
Jan’s release without any of the formalities 
required by the law. At the jail the same 
common intention was manifest. It is clear 
that the intention of the thousand men, 
who first ran to the jail gates, was to 
overawe the jail staff in the exercise of 
their lawful powers. They were determined 
that Mogal Jan should not be detained in 
jail; the throwing of brickbats began when 
the Police declined to let them have their 
own way. 

There can, therefore, be no doubt that 
the offence of rioting was complete, and 
the on y question is what part the peti- 
tioner Gadadhar took in the riot. 

His case is that he was trying to pacify 
the mob ; that while the question of Mogal 
Jan’s bail was being considered, he came 
Out of the Court room and addressed the 
mob from under a Pipal tree m the . ora- 
pound on the principles of ‘ Non-Co Opera- 
tion without violence” and impressed upon 
his audience the teachings of Mahatma 
Gandhi; that he did not move from the tree 
till the Sub Divisional Magistrate came 
out; that it was at the Sub- Divisional 
Magistrate’s request that he accompanied 
him to the jail ; that there he tried to 
stop the stone throwing but without 
success, and that after assisting in the first 
search of the jail, he with the permission 
of Maulavi Reza Karim, Deputy Magis- 
trate left the place and went home. 

Now the Sub Divisional Magistrate 
who heard the case in the first instance 
has made a very cartful examination of 
the evidence produced against each of the 
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26 prisoners placed before him, and no one 
can say that at least in the case of the pe- 
titioner’s father Bansidhar Marwari and 
of Chittaranjan Guha and the Vakil Jaina- 
rayan, he has shown any disposition to 
take a harsh or biassed view in favour of 
the prosecution. He has acquitted these 
prisoners because upon the evidence he 
thought it possible that either they were 
not present among the rioters outside the 
jail or that they were honestly trying to 
put a stop to the riot ; but in the case of 
the petitioner Gadadhar, he has come to 
the deliberate conclusion that his defence 
cannot be accepted. 

It is quite clear that Gadadhar’s story 
that he accompanied the Sub* Divisional 
Magistrate to the jail is false. It is true 
that he was seen haranguing the mob 
under the pipal tree and that he was then 
preaching non-violence; but his subse- 
quent conduct shows that he was in favour 
of and was prepared for violence ; for he 
followed the mob as soon as a rush was 
made at the jail gate and when the Police 
arrived with Mogal Jan he was at the gate 
trying to get it opened : further when the 
Sub-Divisional Officer arrived he was still 
in the same place and was actually taken 
to be a leader. Chittaranjan’s conduct 
gives some support to his plea that, though 
at the last moment, he did try to stop the 
riot ; but in the case of Gadadhar there is 
nothing at all to show that he did anything 
at the jail before the arrival of the Sub- 
Divisional Magistrate to stop the attack or 
that he even showed his disapproval 
of it. There is evidence that after .the 
stone throwing had begun, he was seen 
standing behind one of the warders for 
shelter, but that circumstance does not 
indicate that he did not approve of the 
stoning of Government Officers or of the 
wrecking of Government buildings. The 
finding of both the lower courts is that 
while the stone throwing was going on he 
shared the common object of the unlawful 
assembly ; he in fact wished that either 
Mogal Jan should be set free or that the 
Warders should bs compelled to open the 
jail gates. With these findings I agree 
and the petitioner’s conviction is in my 
opinion correct. 

Mr. Gour Chandra Pal who appears 
before me on behalf of the petitioner while 
admitting that in view of the course adop- 
ted by his senior before the Divisional 
Bench, it is not open to him to argue that 
the conviction is incorrect, has referred to 
the evidence in order to show that the 


offence was at best a technical one and 
that it merits but a nominal sentence. At 
his request I have ftead through the whole 
record but I regret I cannot share his view. 

The petitioner was a member of the 
mobs which gathered before the Pachamba 
Outpost, the Giridith Thana and the Court 
House. What was his object except to 
make the administration of the law impos- 
sible ? Oh ! he says, that was a tech- 
nical offence ; I may have been wrong but 
I never intended violence.” But what 
about the 5,000 or 7,000 men who were 
assembled in the Court compound and 
most of whom were rough ignorant men ? 
In my opinion it is an insult to petition- 
er’s education and intelligence to . hold 
that he for a moment expected that they 
would be content with a mere demonstra- 
tion or with a recital of the teachings of the 
Mahatma Gandhi The petitioner may 
not have had the courage to engage in 
violence himself but he wanted violence 
just as much as those who without any 
provocation whatever destroyed Govern- 
ment property and attacked Government 
servants in the execution of their duty. 

I take into account the fact that the 
petitioner is a young man who had just 
entered the legal profession and that he is 
a person of some social position and fully 
— realising the ruin which a sentence of 
rigorous imprisonment will bring upon him, 
I feel the responsibility that rests upom me. 
But after the most careful consideration I 
have come to the conclusion that the peti- 
tioner’s guilt is certainly not less than that 
of those who were sentenced with him and 
that a mere fine will be a wholly inade- 
quate punishment for an offence showing 
such complete and open contempt for law 
and order. It is no fault of his that the 
riot though sufficiently serious did not cul- 
minate in a catastrophe. 

I think therefore that the sentence of 
one year’s rigorous imprisonment must be 
affirmed. 

The only suggestion which I oan make 
is that the petitioner should throw himself 
on the mercy of the local Government. 
Perhaps someday when satisfied that con- 
ditions in the locality have improved and 
that the petitioner’s assurances of future, 
good conduct can be accepted, the Local 
Government will think fit to exercise the 
prerogative which the law confers. For 
the petitioner’s sake I think I may without 
impropriety venture to express the hope 
that that time J^ay come soon. 

S^ntenite eonfirm0d» 
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Das and Bucknill, JJ. 

8. A. Zam'n — Petitioner 

V. 

8- M. A. Alt — Opposite Party. 

Civil Rev. No. 140 of 1921 decided on 
12-12- 1921 from an order of Sub-J , Gaya. 

Bengal hau l Registration Act (7576), S- 42, 52 
and 55 — Scope of — Two applicants each claiming 
ctSoiitnpiion of charge of endowment — Collector 
finding one in possession^ cannot refer parties 
to Civil' Court. 

It is necessary for an applicant for registra- 
tion of his name in the Land Registration 
Record to establish not only that the sueces- 
Bion or transfer has taken place but that ho 
has acquired posBCssiou in accordance with 
such succession or transfer, where he claims to 
have' succeeded to any proprietary right 
whether by purchase, inheritance, gift or 
otherwise Bat if his claim is that he assumed 
charge of the estate or property either as joint 

E roprietor or as manager, it is sufficient for 
im to establish that his possession exists. 
Wnere each of the two applicants claims to 
have assumed charge of an endowment# the 
Collector has simply to sec with whom posses- 
sion exists. If he finds that possession exists 
with one of the applicants, he has no jurisdic- 
tion to refer the matter to the Civil Court, but 
should order the name of the persons in 
posse.ssion to be recorded in the land Registra- 
tion Record. The jurisdiction either to deter- 
mine summarily the question of the right to 
possession or to refer the matter to the Civil 
Court arises where there is no proof to the 
satisfaction of the Collector that any person is 
in possession of the interest in dispute. 

[P. 3tfi, 0.1, 2.] 
(b) C* P. Cty S. 115-^ther' remedy open^ 
Revision does not lie. 

The exercise of revisional powers is always 
discretionary, and where an aggrieved party 
has other remedy available the High Court will 
be unwilling to interfere. [P. 3l6. C, 2 ] 

8. M. Mullich and Panchanan Banerji-^ 
for Petitioner. 

8* Ahmad — for Opposite Party. 

Dus, J. — This application is directed 
against the order of the Subordinate Judge 
of Gaya in a reference made by the Land 
Registration Deputy Collector under sec- 
tion 55 of the Land Registration Act. Mr. 
Hasan Imam on behalf of the applicant 
contended before us that the learned 
Subordinate Judge had no jurisdiction to 
deal with the matter inasmuch as the 
reference was invalid under the law. He 
also contended, that assuming the reference 
was a valid reference; the order must still 
be set aside inasmuch as the learned Sub- 
ordinate Judge acted in the matter illegally 
or with material irregularity. 

The contest is between the petitioner, 
Syed Ali Zamin, and Nawab Syed Akbar 
AH commonly known as Cbptey Nawab. 
Each of these persons |o be the 

MutwalH of the endowment 4* Nawab 


Lutf-ali-Khan. The learned Deputy Collec- 
tor who tried the question between the par- 
ties in the first instance came to the conclu- 
sion' that Ali Zamin had title but had no pos- 
session and that Nawab Akbar Ali had pos- 
session but no title. He accordingly referred 
the matter to the Civil Court under S. 55 of 
the Act. The learned Subordinate Judge 
agreed with the learned Deputy-Collector 
that Akbar Ali Khan was in possession of 
the properties in dispute. He, how ever, diff- 
ered from the Deputy Collector on the ques- 
tion of title He came to the conclusion that 
Akbar Ali Khan had a good title to the pro- 
perties. He accordingly certified to the Col- 
lector his determination as to the right of 
possession under S. 63 of the Act. 

In my opinion the reference was not a 
valid one. In order to determine this point 
it is necessary to refer to the relevant 
sections of the Land Registration Act. 
Section 42 of the Act provides, that 

“every person succeeding after the com- 
mencement of this Act, to any proprietary 
right in any of the estate or revenue free 
property, whether by purchase, inherit- 
ance, gih or otherwise, and evefry Joint 
proprietor of an estate or revenue free 
property assuming charge after such com- 
mencement of such estate or property, or 
of any interest therein, respectively, on 
behalf of the other proprietors thereof, 
every person assuming charge after such 
commencement of any estate or revenue 
free property or of any interest thereof, 
respectively, as manager, shall, within six 
months from the date of such succession or 
assumption of charge, make application to 
the Collector for registration of his name 
and of the character and extent of his 
interest as such proprietor or manager.’* 

It will be noticed that this section makes 
a clear distinction between the case of 
“succession” whether by purchase, inheri- 
tance, gift or otherwise, and the case of 
“assumption of charge,” whether as Joint 
proprietor or as manager. The distinction 
is an important one, as we shall presently 
see in connection with section 52. 

That section provides for the enquiry to 
be held by the Collector, and runs as 
follows: — 

“On the day fixed in the notice issued 
under section 48, or as soon thereafter as 
possible, the Collector shall consider any 
objections which may be advanced and 
make such further inquiry as appears 
necessary to ascertain the truth of the 
alleged possession of, succession to, or 
transfer of the estate revenue free property 
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or interest therein in respect of which re- 
gistration is applied for ; and if it appears 
to the Collector that the possession exists, 
or that the succession or transfer has taken 
place, and that the applicant has acquired 
possession in accordance with such suc- 
cession or transfer, but not otherwise, the 
Collector shall order the name of the appli- 
cant to be registered in the proper registers 
as proprietor or manager of the said estate, 
revenue free property or interest therein ; 
provided that any person to whom any 
proprietary right in an estate has been 
mortgaged may be registered as mortgagee, 
whether he be in actual possession or other- 
wise. 

It seems to me*that reading section 52 
with section 42, the Collector has the 
power to order the name of the applicant 
:o be registered where, in the case of as- 
sumption of the charge, he is satisfied that 
the possession exists; but that in the case of 
succession or transfer he has no right to 
direct the name of the applicant to be re- 
gistered unless he is satisfied first, that the 
succession or transfer has taken place and, 
secondly that the applicant has acquired 
possession in accordance with such succes- 
Ision or transfer. In other words, where 
the applicant claims to have assumed 
charge of the estate or property either as 
joint proprietor or as manager, it is suffici- 
ent for him to establish that his possession 
exists ; but where he claims to have suc- 
ceeded to any proprietary right, whether 
by purchase, inheritance, gift or otherwise, 
It is necessary for him to establish not 
only that the succession or transfer has 
taken place but that he has acquired pos- 
session in accordance with such succession 
or transfer. In the present case there were 
two applicants in the land registration de- 
partment each claiming to have assumed 
charge of the estate or property as manager 
of the endowment. There was no question 
of succession, whether by purchase, inherit- 
ance, gift or otherwise, to be tried by the 
^land registration department. It seems to 
^me, therefore, that the only question 
which the Land Registration Deputy 
Collector had to determine was— did pos- 
session exist in favour of either of the ap- 
plicants ? He came to conclusion that it 
did exist in favour of the opposite party. 
In my opinion he ought to have ordered 
the name of the opposite party to be regis- 
tered as manager of the endowment. 

The learned Deputy Collector, however, 
referred the matter to the Civil Court 
Wader section 55 of the Land Registration 


Act. That section gives the right to the 
Collector to determine summarily the right 
to possession of the property or if he be of 
opinion that the dispute can more properly 
be determined by a Civil Court, to refer 
the matter in dispute to the Civil Court, 
provided it is not proved to his satisfaction 
that any person is in possession of the in- 
terest in dispute. In other words, the 
Jurisdiction either to determine summarily 
the question of the right to possession or 
to refer the matter in dispute to the Civil 
Court only arises where it is not proved to 
the satisfaction of the Collector that any 
person is in possession of the interest in 
dispute. In the present case the learned 
Deputy Collector was satisfied that the 
opposite party was in possession of the 
interest in dispute. In my opinion, there- 
fore, there was no jurisdiction in the Land 
Registration Deputy Collector to refer the 
matter to the Civil Court under section 55 
of the Act. 

I have now to consider whether we 
ought to set aside the order of the learned 
Subordinate Jujge in view of the decision 
that the reference was not a valid one. I 
have come to the conclusion that we ought 
not to interfere with the order passed by 
the learned Subordinate Judge. We are 
asked to exercise our revisional powers 
and, as is well settled, the exercise of re- 
visional powers is always discretionary. 
The ordinary rtile is that where an aggrie- 
ved party has other remedy available this 
Court is unwilling to interfere, and in this 
case we are all the more loath to interfere 
since the learned Subordinate Judge has 
passed an order which the learned Deputy 
Collector should have passed in the first 
instance. In these circumstances we think 
that no useful purpose will be served by re- 
vising the order passed by the learned Sub- 
ordinate Judge. I would refuse this appli- 
cation but, in the circumstances, would 
make no order as to costs, 

Bucknill, J. — I have no doubt that the 
Land Registration Deputy Collector ought 
not to have referred this matter to the 
Civil Court. He had really no jurisdiction 
so to do, for he had come to a clear deci- 
Sion as to the possession by one of the 
parties. Under such circumstances the 
reference to the Subordinate Judge merely 
because the Deputy Collector thought that 
the possession and the title were not 
identical was outside his proper jurisdiction. 
The Subordinate Judge should, and, if it 
had been clearly pointed out to him, no 
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doubt, would have seen this impasse; but 
he accepted instead of refusing the refer- 
ence and his order, based as it is on an 
invalid reference, is obviously incapable of 
theoretical support. I'he Subordinate Judge, 
.however, although he accepted wrongly, 
the incubus of the reference, came, by a 
quite irregular mode of dealing, with the 
matter, to the conclusion that, whilst the 
Land Registration Deputy Collector was 
right so far as possession was concerned, 
he was wrong in his view as to the title; 
and so, on quite improper premises and on 
a reference which he ought to have rejected 
as outside his jurisdiction, he has made an 
order the effect of which is no doubt 
correct. The upshot is that the right thing 
has been done in quite a wrong way. 

The question then arises what this court 
ought to do under such circumstances If 
this Court decided to quash the order and 
send the matter back for reconsideration, 
the only result would be to cause further 
and possibly considerable expenses; where- 
as, if the order is allowed to - stand, the 
position will remain the same as would be 
effected by a re-consideration. I think, 
therefore, that although I do not quite like 
to allow an order which I feel is without 
jurisdiction to stand the sensible course is 
not to interfere, and I, therefore, agree 
with my learned brother. 

Jxule discharged. 
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Adami J. 

K, Dusadh — Petitioner 

V. 

Sarati Dusadh and others — Opp. Party 
Cr. Rev. No.^ll? of 1922 decided on 
5th May 1922. 

Cattle Trespass Act i {1871) S. 10 -Watchman 
— General instruction to seize cattle trespassing . — 
Rescuing cattle seized by watchman is an offence. 
Under Bcction 10 of the Cattle Trespass Act 
a watchman watching crops on land on behalf 
of a cultivator or occupier is entitled to seize 
cattle trespassing on the land under his charge 
when ho is»given general instructions to seize 
them while so trespassing. [P, 3l7, C. 2.] 
iSh 8* Bose — for Petitioner. 

N, C\ Boy — for opposite Party. 

Adami, J. — The petitioner in this appli- 
cation seeks to have an order acquittipg 
the opposite party of an offence under sec- 
tions 352 and 24 of Act I of 1871 set aside. 
The petitioner complained that the oppo- 
site party had rescued cattle which his 
watchman had seized on the petitioner’s 
land. The only question considered by 
the Deputy Magistrate who tried the case 
summarily was whether under section 10 


of Act I of 1871, the Cattle Trespass 
Act, the watchman of the petitioner 
had any power to seize cattle on his 
master’s land and take them to the pound. 
The learned Deputy Magistrate found that 
the watchman was neither a cultivator nor 
occupier nor fulfilled the other qualifica- 
tions mentioned in the section. He there- 
fore found that the opposite party had 
committed no offence and acquitted them 
of the charge. The Sessions Judge was 
approached with a vie\v to having this 
finding set aside but he declined to make a 
reference to this Court. He how^ever found 
that there were irregularities in the trial 
and that the petitioner had not made out 
a strong enough case to w^arrant a refer- 
ence. 

It is clear, I think, that the Deputy 
Magistrate was mistaken in his interpre- 
tation of Section 10 of Act I of 1871. The 
section states that a cultivator or occupier 
of any land may seize or cause to be 
seized any cattle trespassing on such land 
and the watchman might well be taken to 
be a person whom the petitioner as occu- 
pier and cultivator of the land had directed 
to seize cattle on that land. There may 
be no evidence on the record that there 
was any special authority given to the 
watchman but it may be presumed that the 
watchman would have general authority 
from his master to seize trespassing on 
his land. Further more there is a decision 
of .the Madras High Court Li re Suhharaya 
Fillai (1) on the point to the effect that 
under section 10 of the Cattle Trespass 
Act a watchman watching crops on land 
on behalf of a cultivator or occupier is 
entitled to seize cattle trespassing on the 
land under his charge when he is given 
general instructions to seize them while so 
trespassing. 

The only question that I have to decide 
is whether where a mistaken view of the 
law has been taken by the Deputy Magis- 
trate, the acquittal should be set aside and 
the case sent back fer retrial. The case is 
a petty one and it is shown by the Sessions 
Judge that otherwise the procedure adopt- 
ed was not altogether satisfactory. The 
opposite party in this case have undergone 
the harassment of a trial and have been 
brought up again to this court, and in the 
circumstances of this case, which I have 
said is a petty one, I am not inclined to 
interfere in revision and set aside the order 
of acquittal. The application is rejected. 
A'ppH cation rejected. 

(1) (1916) 31 LC. 372, 
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DAS AND ADAMI, JJ. 

P. 0. L. Ohoudhuri — Plaintiff-Appellant 

V. 

K. Sitigha and H. 0. Butt — Defendants- 

liespondents. 

Misc. A. Nos 96 and 97 of 1920, Civ. Rtv. 
No. 127 of 1920 decided on 27-5-1921 
from Purnea, dated the 11-3-1920 and 
Bhagalpur, dated 12-4-1920. 

Civil P. 0. {1908h 0. 40, R, l—EsBerUialB^Ap- 
plicant must have interest in property or special 
equity\in his Javour-^Court must, in appointing 
Receiver protect rights of others — Fraud practis- 
ed in Court, is sufficient to discharge Receiver, 

There is no juribdiction in the court to ap- 
point a Receiver at the instance of a simple 
contract creditor, unless the creditor estab> 
lishes a special equity in the favour of such 
appointment. A prior mortgagee is entitled 
to have the Receiver obtained by a puisne 
mortgagee or a simple contract creditor dis- 
charged and a nominee of his own substitated. 
Whenever a Court appoints a Receiver it ought 
to tetke care to protect the rights of persona 
other than the applicant. The appointment 
of a Receiver is an equitable relief and if the 
applicant does not establish a special equity 
in his favour it is impossible to say that it is 
“ just and convenient” that a Receiver should 
be appointed. The first essential condition 
for the appointment of Receiver is that the 
applicant must satisfy the court that he has an 
interest in the propeity to be affected by the 
order. The fact that fiaud is practised on the 
court is sufficient ground for the discharge of 
the Receiver. [P. 319, C. 2, P. 320, C. 2 ] 

Ahmad and S, M. Tahir — for Appelt. 

M. Mullieh, D, N. Sircar and JET. H. 
Mukherjt — for Respondents. 

J. — Misc. Appeal No. 96 of 1920 
is directed against the order of the Subor- 
dinate Judge of Purnea, dated 11-3-1920. 
Misc. Appeal No. 97 of 1920 is directed 
against the order of the Subordinate Judge 
of Bhagalpur, dated the 12th April 1920. 
As there is some doubt whether the latter 
appeal is competent, the appellant has pre- 
sented a revision-petition the subject matter 
of Civil Revision No. 127 of 1920, against 
the order of the Subordinate Judge of 
Bhagalpur, dated the 12th April 1920. 

The material facts are these : On the 
23-1-1918 the appellant obtained in the 
Court of the Subordinate Judge, Purnea, two 
mori gage-decrees against the Srinagar Raj, 
onefor Rs.1,51,000 and the other for appro- 
ximately rupees ten lacs. On 2-12-1919, the 
appellant applied in the Court of the Subor- 
dinate Judge, Purnea, for the appointment 
of a Receiver in respect of the mortgaged 
properties. The learned Subordinate Judge 
fixed 1 0-2-1920 for the disposal of the appli- 
cation. On 10-2-1920, the matter was ad- 
journed to the 17th Feby. both sides having 
represented to the Court th^t there was a 
chance of settlement. On the 17th February 


DUTT (Oas, J.) 

when the matter was taken up, Babu 
Satyabrata Chatterji, who manages the 
Srinagar Raj under a power of attorney 
executed in his favour by the proprietor of 
the Raj, appeared before the Court and in- 
formed the Court by a petition that he had 
been appointed Receiver of the Srinagar Raj 
in money Suit No. 69 of 1920, and that the 
Court should not appoint another Receiver 
over the same properties, did not give the 
date of his appointment in his petition, and 
he stated that on coming to Purnea as 
Receiver he heard that there was an appli- 
cation pending that ‘day in. the Court of 
the Subordinate Judge, Purnea for the 
appointment of a Receiver. 

It will be convenient now to trace the 
history of Money Suit No. 69 of 1920 ; 
which is as interesting as it is short. On 
the 30th January 1920 the respondent filed 
a suit in the Court of the Subordinate 
Judge, Bhagalpur for recovery of 
Rs. 50,000 on a hand-note executed by the 
Srinagar Raj in favour of the respondent. 
On the same day the respondent applied 
for attachment before judgment of the pro- 
perties of the Srinagar Raj. On the 7th 
February the respondent changed his mind, 
and on that date he applied for appoint- 
ment of a Receiver pending the disposal of 
the suit. The learned Subordinate Judge 
issued notice upon the Srinagar Raj to 
show cause why a Receiver should not be 
appointed, and fixed the 20th February for 
the disposal of the application. But the 
Srinagar Raj was unwilling to wait till 
the 20th February, and on the llth Feb- 
ruary they consented to the appointment 
of Babu Satyabrata Chatterji as the Recei- 
ver of the estate. The Court dealt with 
the application on the 13th February and 
on that date appointed Babu Satyabrata 
Chatterji Receiver of the estate in 
money Suit No. 69 of 1920. His appoint- 
ment on the 13th February just gave Babu 
Satyabrata Chatterji time to lake a trip to 
Purnea and to accidentally hear of the 
application for the appointment of Recei- 
ver then pending in the Court of the Sub- 
ordinate Judge, Purnea. 

The events that happened subsequently 
may be briefly told. The learned Subordi- 
nate Judge of Purnea thought that the 
conduct of the Srinagar Raj was open to 
serious criticism, but taking the view that 
in appointing Babu Satyabratha Chatterji 
as the Receiver of the estate the learned 
Subordinate Judge of the Bhagalpur had 
acted iiiith Jurisdiction, and that ought 
not t#appOint another Receiver over the 
same properties, he rejected the application 



1922 


CHpUDHURI V* DUTT (Das, f) 


Patna 319 


of the appellant. Miscellaneous Appeal 
No. 96 of 1920 arises out of the order of 
the Subordinate Judge of Purnea rejecting 
the application of the appellant for the 
appointment of a Receiver. The appellant 
thereupon presented an application to the 
Court of the Subordinate Judge, Bhagal- 
pur and invited that Court in the circum- 
stances which he fully set out in his peti- 
tion, to recall the order which the learned 
SubordiLate Judge had made on the 13ih 
February .1920 appointing Babu Satya- 
brata Chatterji as the Receiver of the 
estate. This application was rejected by 
the learned Subordinate Judge of Bhagal- 
pur on the 12th ApriM920, and Miscel- 
laneous Appeal No. 97 of 19 20 and Civil 
Revision No. 127 of 1920 arises out of the 
order passed by the Subordinate Judge, 
Bhagalpur, on the 12th April 1920. 

While throwing not the slightest doubt 
on the hona fides of that .claim of the res- 
pondent in Money Suit No. 19 of 1920. I 
must express my strong disapproval of the 
method adopted by the Srinagar Raj in 
meeting the application presented by the 
appellant in the Purnea Court. A critical 
study of the dates is sufficient to convict 
the Srinagar Raj not only of want of 
candour, but of -dishoEOsty in the matter, 
and I have no doubt whatever that a gross 
and deliberate fraud was practised on the 
Court by the Srinagar Raj, On the ICth 
February, the date fixed by the Purnea 
Court for the disposal of the appellant’s 
application, the defendants represented to 
the Purnea Court and to the appellant 
that there was no necessity for the appoint' 
ment of a Receiver, as they were about to 
execute a trust deed in favour of certain 
respectable persons providing therein for 
the payment of the debts due to the appel- 
lant. On that dale, they knew of ihe 
application for the appointment of Recei- 
ver in the Bhagalpur Court, and in my 
Judgment, the representation made by them 
to the Purnea Court was untrue, but was 
made in ‘order to give them time to 
manoeuvre out of a difficult position. On 
the 1 1 th February, they consented to the 
appointment of their constituted attorney. 
Babu Satyabrata Chatterji, and, having 
succeeded in their object, they went to the 
Purnea Court on the I6th February, 
stated to the Court that there was little 
hope of the execution of any trust deed, 
and solemnly agreed to the appointment 
of Babu liiseshwar Prasad as the Recei- 
ver of the estate. The learned Subordi- 
nate Judge of Bhagalpur appears to have 


been greatly impressed by the fact that 
the defendants consented to the appoint- 
ment of a Receiver in the Purnea Court* 
For myself, I have no illusion in the 
matter. That was a bit of acting indul- 
ged in by the defendants in order to enable 
the Subordinate Judge of Bhagalpur to say 
what he has actually said. I have not the 
slightest doubt that the defendants were 
advised, at every stage, by their constitu- 
ted attorney, Babu Satyabrata Chatterji, 
and it does not require much ingenuity to 
see through the game as played by the 
Srinagar Raj and their constituted 
attorney. I cannot'regard the presence of 
Babu Satyabrata Chatterji in Purnea on 
17th February as accidental or as due to 
his zeal in the discharge of hJs duties as 
Receiver. I have not the slightest doubt 
that he was present there according to 
arrangement, so that the S ibordinate 
Judge of Purnea mipht be infnrme.l of his 
appointment as Receiver. 

The fact that a fraud was practised on 
the Court is sufficient ground for the dis- 
charge of the Receiver, but in this case, 
the order is otherwise open to two serious 
objections. In the first place, there is no^ 
jurisdiction in the Court to appoint ai 
Receiver at the instance of simple contract! 
creditor, unless the creditor establishes a 
special equity in his favour for such 
appointment ; in the second place a mort- 
gagee was entitled to have the Receiver 
obtained by a simple contract creditor 
discharged, and a nominee of his own 
substituted. So far as the first question is 
concerned, the learned Subordinate Judge 
has an idea that the present code has given 
him unlimited powers to appoint a Recei- 
ver. That is pure delusion. The appoint- 
ment of a Receiver is an equitable relief 
and will be only granted on equitable 
grounds; and when the applicant does 
not establish a special equity in his favour, 
it is impossible to say that it is “just and 
convenient “that a Receiver should be 
appointed. Now the first essential condi- 
tion for the appointment of a Receiver is 
that the applicant must satisfy the Court 
that he as an “interest” in the property 
to be affected by the order. Now, how 
does a simple contract creditor show that 
he has an interest in the property over 
which he seeks the appointment of a 
Receiver ? Only if he shows that, though 
he may not have a specified charge on the 
fund so as to give him priority, still he has 
a right to be paid out of that particu- 
lar fund. If a plaintiff bad a right to be 



320 Patna 


CHOUDHURI v. DUTT (Das, J.) 


1922 


paid out of a particular fund, he could in 
equity obtain protection to prevent that 
fund from being dissipated so as to defeat 
his rights. This was established in Kerns 
V. Leaf (1) and was adopted in Cummins 
V. Ferhhis (2). In granting relief by the 
appointment of a Keceiver in a case where 
the plaintiff establishes that he has a right 
to be paid out of a particular fund, the 
Court acts on the view that there is clear 
equity in fa our of the plaintiff, entitling 
him to the order. But what equity is there 
in favour of the plaintiff, who does not 
suggest that there was any agreement bet- 
ween him and Srinagar Raj that he should 
be paid out of a particular fund or property 
The following passage from the judgment 
of the Lord Chancellor in Owen v. IL man 
(3) may be usefully cited : “The plaintiffs 
here do not claim as specific appointees of 
any part of the defendant’s separate estate. 
They are merely in the nature of general 
creditor seeking to obtain payment by a 
sort of equitable action of assumpsit or 
debt. In such a case it is a strong exercise 
of authority to deprive the defendant, on 
motion, of property of which the plaintiffs 
have no specific claim, in order that if they 
establish their claim as creditors there may 
be assets wherewith to satisfy them. I do 
not mean to say that such a course may 
not be taken, though I have not discovered 
any authority for it. Perhaps the anom- 
alous nature of the right, where a plaintiff 
is claiming as a general creditor of a mar- 
ried woman, and is seeking payment out of 
her separate estate, and the inability of the 
Court to govern the proceedings in equity 
in such a case by rules strictly conform- 
able to those which regulate an action at 
law, may warrant the interim interference 
by a Receiver. But a chance of doing a 
wrong to the defendant in such a case is 
certainly much greater, and much more 
apparent, than were a right against some 
specific fund or estate, “it is the almost 
universal rule”, says Pomeroy in his 
Equity Jurisprudence, 4th Volume 1^^33), 
“that a creditor’s bill whether to set aside 
a fraudulent transfer or to reach equitable 
assets will not lie on behalf of mere 
general creditors who have not prosecuted 
their claim to judgment nor, in any other 
manner, acquired a lien upon the debtor’s 


(1) (1864) 1 I-L and M. 681 ==71 E.R. 
299 

(2) (1899) 1 Ch. 16 = 68 LJ-Ch. 57- 

(3) 1853) 4 H,LO. 997=10 E.R. 73 
*94R.R. 516 


property. The slowness and inadequacy of 
the legal remedies open to such creditors 
are not considerations that can move a 
Court of Equity in the ab ence of statutory 
authority, to intervene in their behalf with 
the instrumentality of a Receiver to preserve 
the debtor’s property”. 

On the second question, the authorities 
are clear and leave no room for controversy. 
Whenever a Court appoints a Receiver, it 
ought to take care to protect the rights of 
persons other than the applicant ; and the 
cases established that a prior incumbrancer 
desiring to take possession is entitled to 
have the Receiver obtained by a puisne in- 
cumbrancer and, therefore, by a simple 
contract creditor, discharged and a Recei* 
ver of his own substituted. It is sufficient 
to refer to York^hii e Insurance Coy, v. 
Metropolitan Amalgamated Estates (4). 

The conclusions at which 1 have arrived 
are these ; that the learned Subordinate 
Judge of IShagalpur had no jurisdiction to 
appoint a Receiver at the instance of the 
plaintiff in Money Suit No. 69 of 1920 ; 
and that in any event he could have re- 
called his order when all the facts were 
brought to his notice by the appellant, 
clearly establishing that a fraud had been 
practised on him by the Srinagar Raj, and 
that his order was bound to prejudicially 
affect the appellant, who had a clear equity 
in his favour for the appointment of a 
Receiver. 

The appeal from the order of the Sub- 
ordinate Judge, Bhagalpur, seems to me to 
be incompetent. I would dismiss Miscel- 
laneous Appeal No. 97 of 1920 without 
costs, but would allow the application, the 
subject matter of Civil Revision No. 127 
of 1920, and discharge the order for the 
appointment of Babu Sat^abrata Chatterji 
as the Receiver. The petitioner is entitled 
to his costs in both the Courts from the 
defendants in Money Suit No. 69 of 1920. 
Healing fee in each Court, ‘five gold mohurs, 

I would allow Miscellaneous Appeal No. 96 
of 1920 and remand the matter to Subor- 
dinate Judge, Purnea, for disposal accord- 
ing to law. The appellant is entitled to 
his costs in this Court from the defendants. 
Hearing fee five gold mohurs. Costs in- 
curred in the Court below will abide the 
result and will be disposed of by the Sub- 
ordinate Judge. 

Akdami, J — I agree. 

Case remanded. 


(4) (1912) 2 Ch. 497 = 81 L.J.Ch. 745 
= 107 I..T. 45. 



1922 EMPEROR *. BHIM LAL (Dawson Miller, C. J.) Patna 321 


A.I.R. 1922 Patna 321 

DAWSON Miller, C.J. and Adami, J. 

BmpeTor^kppe\\9,rxi 

V. 

Bhimlal Accused) -Respondent. 

Govt. App. No. 4 of 1920 decided on 
31st January 1921 from an order of 
acquittal by the S. Judge, Patna. 

Cr-.P. C,, {1S08)tS, 297 — Non-direction aito 
fact$ constituting a legser offence also is not a 
Mis-direction^ Penal Code^ IS. 802* 

A mere failure on tbe park of the SessioDg 
Judge to point out to the Jury all the matters 
which may be considered by them in STidenct, 
does not necessarily amount to a misdirection. 
Where the facts disclose a case to be either of 
rpurdsr or nothing else, the non-direction by 
a Sessions Judge of the attention of the Jury 
to the fact that even if an offence under 
section 302 of the Penal Code has not been 
made out the facts established might consti- 
tute a minor offence, does not amount to a 
misdirection. [P, 321, C. 2 ] 

Government Advocate — for the Crown. 

0* C* Pah J G. Singh and P. N. Bose 
for Accused. 

Dawson Miller C. J.*— This is an ap- 
peal brought on behalf of the Crown under 
section 417 of the Code of Criminal 
Procedure from a verdict of acquittal in a 
trial for murder held before the Sessions 
Judge of Patna and a Jury on the 2nd 
Atigust 1920. The Jury unanimously found 
the accused not guilty of the charge of 
murder, and the learned Judge stated that 
in view of the unsatisfactory state of 
the evidence he was not prepared to 
disagree with the unanimous verdict of 
the Jury, and the accused Bhimlal 
Chamar was acquitted and set at liberty. 

The grounds of appeal, which have 
been put before us for our consideration, 
are that the learned Sessions Judge did not 
direct the attention of the Jury to the fact 
that even if an offence under section 302 
of the Indian Penal Code had not been 
made out, the facts established might have 
constituted a minor offence and that the 
non-diredtion amounted to a misdirection, 
and therefore, the verdict was liable to be 
set aside. It was further contended, but 
not pressed, that there was a misdirection 
on the part of the learned Sessions Judge 
in that he did not point out to tbe Jury 
that the deceased child, whose death the 
accused is alleged to have caused, was the 
last CO sharer with him in the income 
arising from his business as Chamar and 
that he would be materially benefited by 
getting the child out of the way. 

1922 P—41 


I may say at once with regard to this 
last point that it is not a matter which 
ought to influence this Court in an appeal 
against an acquittal, because it is not a 
misdirection but a mere non-direction or a 
failure of the Judge to point out what the 
prosecution considered to have been a 
material part of the evidence, as showing 
a motive on the part of the accused, and 
a mere failure on the part of the Sessions 
Judge to point out to the Jury all the 
matters which may be considered by 
them in evidence, that is, matters which 
have been established by the evidence, 
does not necessarily amou nt to a misdirec- 
tion which in the case of an appeal 
against an acquittal would justify the 
Court either in deciding the case itself or 
sending it back for a new trial. 

With regard to the main ground of 
appeal the learned Government Advocate 
has stated what the ground of appeal is 
and pointed out to us very properly what 
he considers to be the law upon the 
subject, and speaking for myself I entirely 
agree with his view. He has not gone in 
detail into the evidence, but we have 'had 
an opportunity of considering the evidence 
and it would be extremely difficult in this 
case for the Court to arrive at the conclu- 
sion that there had been a non-direction 
which amounted to a misdirection, so 
that we ought to send the case back for a 
new trial. 

The point which has been seated, but 
not argued at any length because the 
learned Government Advocate feels, as I 
feel, the difficulty about it upon the 
evidence, is that the learned Sessions 
Judge failed in his duty in summing up to 
the Jury in pointing out that although the 
accused might not be guilty of the offence 
of murder under section 302 of the Indian 
Penal Code, it was still open to the Jury 
to find that he might be guilty of culpable 
homicide not amounting to murder. 

It is not contended that any of the 
exceptions to section 300 of the Indian 
Penal Code could possibly have any 
application in the present case, and, there- 
fore, the only possible manner in which the 
Jury, if they should come to the conclu- 
sion of fact that murder had not been 
committed, might still find tbe accused 
guilty of culpable homicide not amount- 
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ing to murder was that they considered 
that the accused did in fact bring about 
the death of the child, but that the 
circumstances were such that he did not 
know and could not know that what he 
was doing was likely to cause death. 
Now having read the evidence which it is 
unnecessary to refer to in detail but which 

E ay very shortly be stated, it seems to me 
lat this is a case in which it was either 
urder or nothing. 

The facts, shortly stated, are that the 
accused, who since his brother’s death a 
few months earlier was the sole surviving 
male member together with his brother’s 
son of his family, had refused to maintain 
the son of his deceased brother, a small 
boy of some or 2 years of age. There 
had been a panchayit of his castemen and 
they had come to the conclusion that the 
accused ought to share the family income 
with the child. The accused had refused 
to do so. He had thereupon been 
importuned both by his deceased brother’s 
wife and by his mother to share the family 
income with the small boy or at least to 
provide for his maintenance. 

Matters had reached a climax on the 
night before the alleged murder and the 
accused's mother had apparently had a 
quarrel with him on the subject. On the 
following morning, according to some 6 or 
7 witnesses, it is shown that the accused 
early in the morning, when the small boy 
was playing with his sister, a girl of some 6 
years of age, seized the boy by the feet 
and dashed his head against a far tree, with 
the result that the child died a few hours 
afterwards in hospital. It was very 
severely wounded about the head, most of 
the bones had been broken and there can 
be no doubt that if the evidence was 
accepted, it was clearly a case of murder 
and nothing else. 

It is to my mind impossible to conceive 
in such circumstances that a person in the 
position of the accused, treating a child 
in that manner, could not have understood 
what the natural consequence of such an 
act would be and therefore, it seems to 
me that it was quite immaterial that 
the Sessions Judge did not direct the 
Jury that if in fact a murder were not 
committed they might still come to the 
conclusion that a lesser offence of culpable 
homicide not amounting to murder had 
3ten committed. The learned Government 
Advocate felt the difficulty in pointing out 


any facts which might have justified such 
a verdict and, therefore, he did not go into 
the facts of the case. He also agrees that 
if the fads show that the case is one really 
of murder or nothing else, it is immaterial 
that the learned Sessions Judge did not 
direct the Jury, in the event of their failing 
to find a verdict of murder, to consider 
whether it did not amount to the lesser 
offence. 

The evidence upon the question of 
whether or not the accused did commit the 
act complained of seems to have been all 
one way. There were some slight discrepan- 
cies in details between the various eye- 
witnesses, but for some reason which it is 
impossible to explain now, the Jury appear 
to have rejected the evidence given by the 
witnesses. They were the judges of the 
question of fact. They were at liberty to 
reject the evidence if they did not think it 
worthy of credence, and apparently that is 
the only ground upon which they arrived 
at their decision. 

It is not possible for this Court sitting 
in appeal to question that verdict and as 
the prosecution has failed to make out 
that there was any material non-direction 
in the case, I think that this appeal must 
be dismissed. 

Adami, J, — I agree. 

Ap} eal dismissed* 
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Das and Adami, JJ. 

Dwaraha Fraud Marwari and others— 
Appellants 

V. 

Jai Barham and others — Respondents. 

App. from original decision Nos. 128 
and 135 of 1919 decided on 27th May 
1922 from a decision of Sub-Judge, 
Bhagalpur. 

(a) Bengal Regulation III o/l873, 11 and 

25 A — Scope — Decision under S. 11 is a decree 
and can only he avoided under 8. 25 A if question 
involves rights of proprietors as between thenf 
selves. 

Section 11 bars every suit regarding any 
matter decided by any settlement court; except 
such suits under S. 25 A. as are brought to 
contest the finding or record of the settlement 
officer where only the rights of Zamindara or 
other proprietors as between themselves are 
concerned, provided they are brought within 
three years from the date of the publication 
of the record of rights. Section 11 provides 
that every decision and order of the settle, 
ment officer regarding the interests and 
rights of the parties shall have the 
force of a decree. The decree under 
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S.ll cannot be avoided except under S 25A and 
only when the question in controversy between 
the parties involves the determination of the 
rights of the gemindars or other proprietors as 
between themselves. 

[P. 326, a 1, 2.] 

(b) Hindu LaW’-^ImpartibiUty — Mortgage-^ 
Execution— 8ale-^Objection. 

The plaintiffs took objection to the sale held 
in execution of a decree in a mortgage suit on 
the ground that the property mortgaged form- 
ed part of the estate in which the plaintiffs 
were interested as co-owners and that they 
were not made parties to the mortgage suit. 
The evidence, oral and documentary, proved 
that the estate was impartible, and the revenue 
records, settlement proceedings and judicial 
decisions showed that the mortgagor or his 
lineal ancestors were each the sole proprietor, 
Hel4 : the estate was impartible and the ob- 
jection therefore could not be allowed, as the 
members other than the owner of the imparti- 
ble estate have no manner of interest in the 
estate and were consequently not necessary 
parties to the mortgage suit. 

TP. 332, C. 2.] 

(c) Civil P. C.8s.2U 11 — Question of 
jurisdiction raised and decided — Decision is final 
and cannot be re-opened collaterally — Jurisdic- 
tion» 

Jurisdiction may be defined as the power and 
authority conferred on a court to pronounce 
the sentence of the law or to award the reme- 
dies provided by law, upon a state of facts, 
proved or admitted, referred to the court for 
decision, and authorised by law to be the Sub- 
ject of investigation or action by that court, 
and in favour of or against persons who pre- 
sent themselves, or who are brought before 
the court in some manner sanctioned by law. 

[P.333, C, 2.] 

Where, in a mortgage suit the defendant 
raised a plea that the court bad no jurisdiction, 
but did not bring to the notice of the Court 
S. 6 of Bengal Regulation III of 1872 which 
also barred the jurisdiction of the court, and 
the question was decided against the defendant 
that the court bad jurisdiction to decide 
whether it has jurisdiction to entertain the 
suit, and that its decision on the point is final 
and conclusive in all collateral enquiries. 

IP. 333, C 2.] 

Where the want of jurisdiction ds not appa- 
rent on the face of the proceedings but the 
absence of jurisdiction depends on a fact in 
the knowledge of a party, then, if he does not 
bring that fact forward but allows the court 
to proceed with the judgment he ought not to 
be permitted to impeach the jurisdiction in 
any collateral proceeding. 

IP. 334, C. 1.) 

Masan Imam^ Sinhat Ranjit Sinhat 
Juggernath Frasadt A- Sen and Ghosh 
—for Appellants. 

S. P. Sen, S. M. Mulltckj 8. M. Das and 
N. 0. Roy — for Respondents. 

Das, J. — On the 14th August 1895, 
one Thakur Barham, in consideration of 
a large sum of money then due by him to 


the defendants and of a present advance 
of Rs. 3,959-7-3, executed a bond in 
favour of the defendants by which be 
agreed to pay to the defendants the sum 
of Rs. 1,25,000 with interest thereon at 
13 annas per cent, per month, and secured 
this sura by a mortgage in their favour of 
an eight annas of Tappa Patsunda in the 
Santal Pargana and an * eight annas of 
Milik Kosapet Amdar in Bhagalpur. 

On the 15th September 1900, the defen- 
dants commenced a suit against Thakur 
Barham in the Court of the Subordinate 
Judge of Bhagalpur, to enforce the mort- 
gage of the 14th August 1895, and on the 
8th September 1902, recovered a mortgage 
decree as against Thakur Barham for 
Rs. 2,57,600 Thakur Barham appealed to 
the Calcutta High Court and, as a con- 
dition for stay of execution pending the 
disposal of the appeal, gave as further 
security another 2 annas of Patsunda. On 
the 16th December 1903, the Calcutta 
High Court dismissed the appeal of Tha- 
kur Barham, The defendants then com- 
menced execution proceedings, and, on the 
5th October 1904, purchased the 10 annas 
of Patsunda and 8 annas of Kosapat at a 
Judicial sale held in execution of their 
mortgage decree. 

The sale was duly confirmed, and, on 
the 21st December 1904, the defendants 
obtained delivery of possession of the pro- 
perties purchased by them* Thakur Bar- 
ham died on the 7th September 1903 *, and 
on the 7th April 1916, the plaintiffs who 
claim to have had a joint interest with 
Thakur Barham in all the properties that 
stood recorded in the name of Thakur 
Barham including the mortgaged proper- 
ties, instituted the suit out of which this 
appeal arises for redemption of the mort- 
gage of the 14th August 1895, and, in the 
alternative for possession. The learned 
Subordinate Judge agreeing with the con- 
tentions put forward on behalf of the 
plaintiffs, has given them a decree for pos- 
session. 

The case of the plaintiffs, as made in 
the plaint, is a simple one. They con- 
tend that they were joint with Thakur 
Barham and that the proceedings t^ken 
by the defendants against Thakur Barham 
cannot affect their right to redeem the 
mortgage. They also contend that, 
Tappa Patsunda, being situate within 
the Santal Paraganas, the Bhagalpur 
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Court bad no jurisdiction to entertain the 
suit or to sell the mortgaged properties. 
They accordingly ask for a decree for re- 
demption and in the alternative, for a 
decree for possession with mesne- profits. 
The defendants, in their written statement, 
rely upon the admitted fact that there was 
a settlement of the Santal Parganas inclu- 
ding Tappa Patsunda in 1905, and they 
contend that the present suit is barred by 
certain provisions of Regulation III of 
1872. On the merits they say that the 
properties dealt with by Thakur Barham 
formed part of his impartible zemindari 
and that the plaintiffs were not necessary 
parties to the mortgage action and have 
no right to redeem the mortgage. They 
also challenge the contention of the plain- 
tiffs that the Bhagalpur Court has no juris- 
diction to entertain the mortgage action. 

The learned Subordinate Judge framed 
twenty-nine issues for trial between the 
parties ; but, in my opinion, the questions 
that arise in the case are three in number, 
1st, is the suit maintainable in view of 
Sections 11 and 2SA of Regulation III of 
1872 ; secondly, had the Bhagalpur Court 
jurisdiction to entertain the mortgage ac- 
tion ; and lastly, was the zemindari of 
which Thakur Barham was in possession, 
an impartible z^mindari and, if so, have 
the plaintiffs, in the events which have 
happened, any right to redeem the mort- 
gage. The learned Subordinate Judge has 
decided aH these questions in favour of the 
plaintiffs and has given them a decree for 
possession, 

I will first consider the question whe- 
ther the present suit is maintainable in 
view of Section 11 and Section 25 A of 
Regulation III of 1872. In order to ap- 
preciate the arguments which have been 
advanced to us on the point, it is necessary 
to remember that there was a settlement 
of the Santal Parganas including Tappa 
Patsunda under the provisions of Regula- 
tion in of 1872 between 1903 and 1905, 
and that, in that settlement, known as 
McPherson’s settlement, the defendants 
were recorded as owners of Tappa Pat- 
sunda. The certificates of publication of 
the Record-of-Rights were granted on 
various dates in May and June 1905, and 
it is alleged by the defendants that they 
were duly published in the villages in ac- 
cordance with the rules laid down in the 


Regulation. 

On the 23rd May 1905, Gaja Barham 
for self and as guardian of the minors 
Nitia Nand and Pram Nand, Bal- 
bhaddar Barham, and Jai Kisshun Barham, 
presented a petition of objection in the 
Court of the Settlement Officer of Dumka 
in which they contended that Tappa Pat- 
sunda was the ancestral property of the 
objectors and that they had a right to get 
their respective names recorded in the set- 
tlement department in respect of 10 annas 
8 pies share. Although Jai Barham’s name 
does not appear in the petition of objection 
as printed in the paper book, it is clear 
from Mr. Allan^on’s order dated the .24th 
June 1905, that he was a party to the pro- 
ceedings. 

It will be noticed, therefore, that 
all the present plaintiffs were repre- 
sented in the petition of objection which 
was rejected by Mr. Allanson, who suc- 
ceeded Mr. McPherson as the Settlement 
Officer on the 24th June 1905. The lear- 
ned Subordinate Judge says that this peti- 
tion was filed before the completion of the 
record of rights. This is wrong. It was 
actually filed after the publication of the 
record-of-rights in respect of two hundred 
villages, and the decision of Mr. Allanson 
was pronounced after the publication of 
the record* of -rights in respect of the re- 
maining villages. 

On these facts it was argued that, in 
view of Section 11 and Section 25A of the 
Regulation, the present suit is not main- 
tainable. Section 11 of the Regulation 
provides as follows : “ Except as provi- 
ded in Section 25A, no suit shall lie in any 
Civil Court regarding any matter decided 
by any Settlement Court under these rules, 
but the decision and orders of the Settle- 
ment Courts made under these rules, re- 
garding the interests and rights above 
mentioned, shall have the fojce of a decree 
of Court.” 

Section 25A provides as follows “ where 
only the rights of zemindars and other 
proprietors as between themselves are 
concerned, a suit may, unless it is barred by 
Section 11 of the Code of Civil Procedure, 
be brought in a Court established under 
the Bengal, Agra and Assam Civil 
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Courts Act, 1887, to contest the finding or 
record of the settlement officer within 
three years from the date of the publication 
of the record-of*rights, Or of the final order 
of the Revenue Court. But no such suit 
shall be brought in any court after the 
expiration of three years from such and 
such date. If any in such suit it is found 
that the finding of the settlement officer 
is erroneous, the record shall be amended 
accordingly.’* 

It was contended on behalf of the 
defendants that the .question in controversy 
between the parties was decided by the 
settlement officer in favour of the 
defendants and that Section 11 of the 
Regulation operates as a bar to the suit. 
The plaintiffs replied that the rights 
involved in this suit fell within the class 
of rights mentioned in Section 25 A of 
the Regulation and that the present case 
therefore falls within the exception and 
not the prohibition of Section 11. 

The defendants retorted that even then 
the suit is barred by limitation as it has 
been brought after the expiration of three 
years from the date of the publication of 
the record“Of*rights. 

Speaking with great respect, I think 
there has always been some 'confusion as 
regards the applicability of Section 11 
and Section 25 A of the Regulation. It 
was argued as though, when the rights of 
zemindars and other proprietors as 
between themselves are concerned, the 
prohibition contained in Section 11 does 
not operate. I read the sections some- 
what differently. 

In my opinion section 11 bars every 
suit regarding any matter decided by any 
settlement court, except such suits as are 
brought to contest the finding of record of 
the settlement officer where only the rights 
of zamindan or other proprietors as 
between themselves are concerned provided 
they are brought within three years from 
the date of the publication of the record 
of rights. Section 11 provides that every 
decision and order of the settlement officer 
regarding the interests and rights of the 
parties shall have the force of a decree. 

Section 25 A provides a procedure for 
avoiding the decree only when the question 
in controversy between the parties involves 
the determination of the rights of the 
zzmindatB or other proprietors as between 
tfiemselves. When the question in 
controversy between the parties does not 


involve the determination of such rights, 
the decree under section 11 cannot be 
avoided by a suit under section 25A; but 
when the question in controversy does 
involve the determination of such rights, 
the decree under section 11 can be avoid- 
ed by a suit under section 25 A. 

In my opinion, section 11 operates in 
every case to give to every decision and 
order of the settlement courts the force of 
a decree, and section 25A enables a party 
affected by such decisions* and orders to sue 
for setting aside such decisions and orders 
provided the rights decided fall within the 
class of rights mentioned in section 25A. 
I have no doubt whatever as to the rights 
of the parties under the Regulation. Under 
section 14, the settlement officer has to 
give due notice to the people of a village 
for which he is about to prepare a record- 
of-rights, so that all persons interested 
may bring forward their claims either in 
writing or by verbal application, and he 
has to enquire into, settle and record all 
rights in, or claims to, the lands of a 
village of which he is preparing a record 
of rights, even though such claims or 
rights may not be urged by the parties 
interested. 

The parties, then, have an opportunity 
of representing their views to the settle- 
ment officer in the course of such enquiry 
and his decisions thereon are decisions 
within the meaning of S. 11 and operate 
as decrees of Court, and the only way in 
which such decrees may be avoided is by 
a suit under S. 25 A, provided the decision 
affects the rights of zemindars and other 
proprietors as between themselves. But 
the settlement officer may himself set aside 
the decision in an appropriate proceeding 
under Section 24 of the Act which makes 
it obligatory on the settlement officer, after 
he shall have made the record of-rights 
for any village, to notify and publish the 
contents of such record to the persons 
interested by posting* it conspicuously in 
the village and otherwise in such manner 
as may be convenient and which enables 
any person interested to bring forward in 
the settlement courts within a period of 
six months from the date of publication of 
such record-of-rights, any objection he 
may desire to make to any part of such 
record. 

The Section provides that any objection 
so made shall be enquired into and di|h 
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posed of by a decision in writing under 
the hand of the officer presiding in the 
Court. The decision arrived at under 
Section 24 is again a decision within 
the meaning of section 11 and operates 
as a decree of Court, and ^the only way 
again in which such a decree can be 
avoided is again by a suit under Section 
25A, provided the decision afifects the 
rights of mmindars and other proprietors 
as between themselves. Section 25 pro- 
vides that after a period of six months 
from the date of the publication of the re- 
cord-of-rights of any village, such record 
shall be conclusive proof of the rights and 
customs therein recorded, other than the 
rights mentioned in Section 25 A, except so 
far as concerns entries in such record re- 
garding which objection by parties interes- 
ted mdy still be pending in the original or 
appellate Court, or may still be open to 
appeal. 

It follows from this provision that where 
the rights dealt with in the settlement 
proceeding are such rights as are mentioned 
in Section 25 A, the record* of -rights can- 
not be relied on as a bar to a suit which 
asserts a right contrary to the entry in the 

t ecord-of -rights, or Section 25. It is quite 
lear that the record-of- rights is not con- 
clusive’ proof of the rights mentioned in 
Section 25 A- But the decision which is 
the basis of the record-of-rights constitutes 
a bar to the suit under Section 11; A 
distinction has been drawn in the Regula- 
tion between “the decision and orders” of 
the settlement court and the record-of- 
rights. 

The decision and orders have the force 
of a decree of court, whereas the record-ef- 
rights is conclusive proof of the rights and 
customs therein recorded, other than the 
rights mentioned in Section 25 A. In my 
opinion, when, in any suit, we are con- 
cerned with such rights as are mentioned 
in Section 25 A, and a decision of the 
settlement court is pleaded as a bar to the 
suit, all that we have to see is whether 
there is such a decision as is alleged by 
the defendant F, and it is wholly immaterial 
to enquire whether the record- of -rights 
was published in accordance with law. 

Now the defendants have been recorded 
in the record- of* rights as the proprietors of 
Tappa Patsunda* The question was, as 
we have seen, directly raised by the 


plaintiffs before the settlement officer by 
their petition Ex. C, dated the 25th May 
1905. The Settlement Officer directly 
decided the question against the plaintiffs 
by his order Ex. F. F. dated the 24th June 
1905. In my opinion that order operated 
as a decree between the parties under 
Section 11 of the Regulation. It is con- 
ceded that the rights decided by the settle- 
ment officer fell within the class of rights 
mentioned in Section 25 A of the Regula- 
tion. 

It must therefore follow that the plaint- 
iffs had the right to contest the finding of 
the settlement officer, provided they 
brought their suit within three years* from 
the date of the publication of the record- 
of-rights. Is the present suit, then, a suit 
to contest the finding or record of the 
Settlement Officer? 

In my opinion, it is not. It is sufficient 
to refer to the plaint to make good the 
point, that the suit is not a suit to contest 
the finding or record of the settlement 
officer. There is not a word about the 
finding or record of the settlement officer 
in the plaint, and there is nothing in the 
plaint, which either expressly or by neces- 
sary implication invitee the Court to set 
aside such finding or record. 

In my view the present suit cannot be 
regarded as a suit under Section 25A of 
the Regulation, and, there being no 
challenge of the order of the settlement 
officer dated the 24th June 1905 that order 
operates as a bar to the present suit. 

The learned Subordinate Judge was of 
Opinion that the decision of a settlement 
court does not operate as a decree under 
Section 11 of the Regulation, unless there 
is proof of the publication of the record-of- 
rights. I have dealt with this point, and 
ail that I need say is that I am unable to 
concur in this view. It is impossible, in 
my opinion, to escape from the* provision 
of Section 11 that the decision and orders 
of the settlement courts shall have the 
force of a decree of court. There is noth- 
ing in the language employed by the 
Legislature in Section 11 to suggest thati 
they shall have the force of a decree only! 
on proof of the publication of the record-f 
of-rights. 

It was argued before us that the nature of 
a defence under Section 11 is substantially 
equivalent to a plea of rm judicata^ and that 
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it was for the defendants to establish the 
decree upon which they relied as operating 
as r§ijudioci>iQt and reliance was placed 
upon Nadiar Ohand 8%ngh v. Ohund^r 
,8ihhur Sadhu (1) I quite agree that it is for 
the defendants to establish the decree upon 
which they rely but what is the decree 
under Section 11 ? Not the record-of- 
rights, but the decisions and orders of the 
settlement courts. 

It was then argued that the plaintiffs 
could not be expected to bring a suit to 
contest the finding or record of the settle- 
ment officer, since they do not admit that 
there is a record-of-rights relating to these 
lands.* The argument completely ignores 
the provisions of Section 25 -A which gives 
a party the right to contest not only the 
record but also the finding of the settle- 
ment officer ; and it is conceded that the 
plaintiffs were aware of the finding of the 
settlement officer contained in the order 
dated the 24th June 1905. 

It was open to the plaintiffs to sue for 
setting aside that finding, but this course 
they did not adopt. In my opinion the 
decision of the 24th June 1905 constitutes 
a complete bar to the suit under Section 11 
of the Regulation, 

I will now deal with the question 
whether the record-of-rights was publish- 
ed in accordance with law. In other 
words I will assume that the suit is one 
under Section 25A, and enquire whether 
it has been brought within three years 
from the date of the publication of the 
record-of-rights. 

In my opinion, the defendants have 
established that there was due publication 
of the record-of-rights in May and June 
1905. The present suit, regarded as a 
suit under Section 25 A, is clearly barred 
by limitation. 

My decision on this point is sufficient to 
dispose of the appeal ; but I think it Just 
as well that I should deal with the other 
two points which have been .argued before 
us. First, I will deal with the question of 
impartibility, as to which the onus is 
undoubtedly on the defendants. That the 
family is an ancient and a noble one 
admits of no doubt whatever. The history 
of the family will be found at page 244 of 
the District Gazetteer, Santa! Parganas. It 
appears that one Deb Barm a Khetaur 

(1) (1888) 15 Cal. 765. 


Chief of Kharagpur, being driven out of 
that tract by the Rajput invaders, obtaim 
ed a grant of Patsunda and Barkop from 
the Moghul Viceroy of Emperor Akbar. 

In 1687 the estate was divided between 
two of his descendants, Man Barm and 
Chandra Barm, Man Barm retaining 
Barkop, while Patsunda was handed over 
to his younger brother Chandra Barm. 
Thakur Barm is the lineal de?cendant of 
Chandra Barm. We have no authentic 
history of the mode of succession 
from Chandra Barm to Sital Barm, 
Sital had three sons, Fateh Barm 
Dowlat Barm and Ratan Barm. Per- 
manent settlement was admittedly con- 
cluded with Fateh Barm. Fateh Barm 
died in January 1811 and was succeeded 
by his only son TeJ Barm. TeJ Barm 
died on the 30th January in 1848, leaving 
four sons, Tilak, Kirat, Rudar and Lach- 
man, of whom the eldest lllak was 
recorded in the Government records as the 
owner of the property. Thakur Barm 
was the only son of Tilak, and succeeded 
him to the exclusion of his uncles. 

In my opinion, the admitted history of 
the family makes the case of the defen- 
dants inherently probable. The founder 
of the family was a Khetauri Chief who. 
no doubt, in return for such services as he 
was able to render to the Moghul, secured 
a grant of an extensive tract of land from 
the Moghul. It is permissible to infer 
that that which he secured as a Chief, he 
intended to retain as a Chief. 

The next important event is the succes- 
sion of Fateh Barm to the estate and the 
fact that permanent settlement was con- 
cluded with Fateh Barm to the exclusion 
of his brothers. It is admitted by the 
plaintiffs that Fateh Barm had two 
brothers, Dowlat and Ratan ; but Tulsf 
Jha, the first witness examined on behalf 
of the plaintiffs says that they died minors 
during their father’s life. time, though, in 
cross-examination he admits that his 
evidence on the point is hearsay. 

The learned Subordinate Judge says 
that the evidence of the plaintiffs shows 
that the two brothers ** died during the 
life time of their father and that they left 
no heirs.” This is wrong. There is no 
evidence on the side of the plaintiffs that 
they left no heirs. The defendants have 
given evidence that Dowlat and RatM 
left .sons whose descendants are still in 
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existence; but the evidence on this point is 
Weak, and I am not prepared to differ from 
the learned Subordinate Judge on this 
point. The fact that the permanent settle- 
ment was concluded with Fateh Barm is 
therefore not conclusive. 

The succession of Tej Barm calls for no 
comment since he was the only son of his 
father. TeJ Barm however left four sons, 
Tilak, Kirat, Rudra and Lachman. On the 
16th November 1848, Tilak applied for re- 
gistration of his name in the Government 
record and asserted that, though his father 
had left three other sons, he alone was en- 
titled to have his name recorded as the 
malik of the zemin laris and household 
goods left by his father. 

It is necessary to quote the exact langu- 
age employed by Tilak in making the ap- 
plication. “According to the custom of the 
family and under Act X of 1800“, he as- 
serted, “your petitioner has been in pos- 
session and occupation of all the properties 
left by his father, considering them to be 
the Jungle tari Mahals, and has been pay- 
ing the Government Revenue for the same. 
It is apparent that on the death of a father, 
his eldest son becomes the malik of all the 
zemindaris and household goods left by him, 
has a right to pass orders, and maintain his 
brothers and other heirs of the deceased”. 

The learned Subordinate Judge says 
that the word means a manager, 

and that the petition Ex. 5, read as a 
whole, showb that the estate was a joint 
concern and that after the death of Tej 
Barm his sons become equal coparceners 
therein”. It may be assumed that the est- 
ate was the family property of a joint un- 
divided family in the sense that it had 
never been divided and that the suc- 
cession thereto would be governed by the 
rules of survivorship obtaining in a Joint 

I Mitakshara Hindu family; but an estate 
may be the family property of a joint un- 
divided family, and yet be impartible. 

There is, however, nothing in the peti- 
tion to suggest that the brothers of Tilak 
were equal co-parceners with him in the 
estate. On the contrary, there is an as- 
sertion, clear and unequivocal that Tilak 
was in possessjon and occupation of all the 
properties left by his father to .the exclu- 
sion of his brothers and that he alone was 


entitled to have his name recorded in the 
Government records as the proprietor of 
the estate. The reference to Regulation X 
of 1800 puts the matter beyond all reason- 
able doubt. But under Regulation XI of 
1793, the estates of proprietors of land 
dying intestate were declared liable to be 
divided among the heirs of the deceased 
agreeably to the Hindu or Muhammedan 
Law. 

But a custom having been found to pre- 
vail in the Jungle Mahals of Midnapore and 
other districts by which the succession to 
the landed estates invariably devolved to a 
single heir without the division of the 
property, it became necessary for the Gov- 
ernor-General in Council to pass a Regul- 
ation to save such customs from the opera- 
tion of Regulation Xl of 1793 Regulation 
X of 1800 was accordingly passed, and it 
provided that Regulation XI of 1793 shall 
not be considered “ to supersede or affect 
any established usage which may have ob- 
tained in the Jungle Mahals of Midnapore 
and other districts, by which the succession 
to landed estates, the proprietor of which 
may die intestate, has hitherto been consi- 
dered to devolve to a single heir, to the ex- 
clusion of the other heirs of the deceased”, 
and that “in the mahals in question the 
local custom of the country shall be con- 
tinued in full force, as heretofore”. 

The assertion of Tilak Barra in the peti- 
tion was that be was in possession and oc- 
cupation of all the properties left by his 
father to the exclusion of his brothers ac- 
cording to the custom of the family and 
under Regulation X of 1800. This is, in my 
opinion, equivalent to an assertion that the 
estate which belonged to his father, was an 
impartible estate, and had devolved on him 
as a single heir of his father. 

This application was disposed of by a 
Buhahari of the Collectorate, Ex. T. T. 
dated the 16th Jan, 1849. The ruhakari 
shows that notices of the application were 
duly issued, that there was no opposition 
from anybody, that the petitioner examined 
three witnesses who gave evidence to the 
effect that Tilak Barm had succeeded to the 
estate according to family custom and that 
his brothers were in receipt of maintenance 
from him and that the Court directed the 
name of Tilak Barm to be recorded in the 
Government Shensta Exhibit 8 and Exhibit 



1922 


Patna 32$ 


DWARKA PRASAD V. JAI BARHAM (DaS, J.) 


T, T. in my opinion, strongly support the 
case of the defendants. 

In September 1862 Tilak died, leaving 
three brothers and a son, Thakur Barm. 
If the property left by him was partible 
property, then Kirat Barm, as the eldest 
male member of the family, would be enti- 
tled to take up the management of the 
estate. But, as a matter of fact Thakur 
Barm, on the 14th January 1863 applied 
to have his name recorded in the Govern- 
ment sherista in respect of the zemindari 
which stood recorded in his father’s name. 
He asserted in his petition. Ex. UU, that 
his father had died leaving him as his only 
heir, “and that he had taken possession of 
the estate of the deceased. He asked that 
the witnesses named by him might be exa- 
mined in support of the case and his 
name duly recorded in the Government 
sherista. 

Notices of this application were appa- 
rently served on the brothers of Tilak, and 
Rooder Barm, one of the brothers of Tilak, 
promptly presented a petition of objection 
on the 27th February 1863. In this peti- 
tion, Exhibit 8, he alleged that on the 
death of Tej Barm, all his sons came into 
possession of his estate, although the name 
of Tilak was recorded in the Government 
sherista. According to him, the custom 
of the family was that “all the brothers 
unanimously get the name of one of them 
registered in the Government sherista and 
the costs of maintenance, marriages and 
deaths, all the expenses of the three bro- 
thers are jointly defrayed from the usufruct 
of the said estate after the payment of 
Government revenue.” 

There was thus a direct challenge upon 
the title of Thakur Barm and on his right 
to have his name recorded in the Govern- 
ment sherista in respect of the zemindari. 
Thakur Barm replied to this petiton by 
his petition Exhibit 8(a), dated the 26th 
March 18^3. In this petition he asserted 
that his father Tilak Barm bad succeeded 
to the estate according to the custom of 
the family and under the provisions of 
Regulation X of 1800, under which the 
eldest sonbecomes proprietor of all the 
properties left by his deceased father, and 
that the objection petition of Rooder Barm 
was not tenable inasmuch as he had ac- 
cepted the petition on which Tilak Barm 
had succeeded in having his own name re- 
corded. On the question of maintenance 
1922 P—42 


as to which his petition of the 14th Ja* 
nuary 1 86 3 was silent and of which Rooder 
Barm had made a grievance, he said that 
he had not deprived Rooder of maintenance 
and that he was in receipt of it. 

It is impossible to escape from the con- 
clusion that there is, in this petition Exhi- 
bit 8(a), a definite assertion that the estate 
was an impartible one and that he had suc- 
ceeded to it as the sole owner, subject only 
to the right of his uncles to receive main- 
tenance from him. This position was 
accepted by the uncles of Thakur Barm, 
as the fifth paragraph of the petition, and 
statement signed by Rooder Barm at the 
foot of the petition, conclusively establish. 
That statement was as follows : — 

“ As Thakur Barm, the petitioner, has 
accepted the terms of the petition, dated 
the 16th November 1848, filed by Tilak 
Barm, upon which depended the proof of 
the allegations, contained in the objection 
petition in respect of the costs of mainte- 
nance, and of marriages and deaths, and 
has stated everything in this petition ac- 
cording to the custom prevailing in the 
family, I accept the contents of this peti* 
tion and have no objection to the name of 
the petitioner being registered”. 

I regard the petition of Thakur Barm, 
dated the 26th March 1863 and the state- 
ment signed by Rooder Barm at the foot 
of the petition as wholly destructive of the 
case of the* plaintiffs. As I have said 
before, there is a definite assertion in the 
petition that according to the family cus- 
tom and under the provisions of Regula- 
tion X of 1800, the eldest son becomes the 
proprietor of all the properties left by his 
deceased father. Rooder Barm in his 
statement at the foot of the petition says 
that Thakur Barm “has stated everything 
in this petition according to the custom 
prevailing in the family”, and he accepts 
the contents of Thakur Barm’s petition. 
From his statement it would appear that 
his object in opposing the application of 
Thakur Barm was to get an admission 
from him as to his right of maintenance. 

There was that admission in the peti- 
tion of Tilak Barm, and his brothers 
did not oppose his application. There 
was no such admission in the petition 
of Thakur Barm dated the l4th Janu- 
ary 1863, and there was a prompt 
challenge upon his title. But in the 
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petition 'of the 26th March 1863, Thakur 
Barm made it quite clear that he did not 
intend to repudiate the position adopted by 
his father, and they at once admitted the 
Talidity of the family custom which was 
the basis of Thakur Barm’s claim. The 
learned Subordinate Judge says that the 
transaction does not show that the parties 
considered the estate to be impartible and 
that the estate was in fact recognised by 
them as joint. 

The learned Subordinate Judge is 
obviously under the impression that an as- 
sertion, that an estate is the family property 
of an undivided family, carried with it an 
admission that it is not an itiipartible estate. 
This is of course an erroneous view. I 
regard the documents in connection with 
Thakur Barm’s succession to the estate as 
strong evidence in support of the 'defen- 
dants’ case that the estate is in fact an 
impartible one. 

In 1878, the estate was brought under 
the settlement operation which took place 
in pursuance of Regulation III of 1872, and 
Thakur Barm was recorded as the pro- 
prietor of the estate. It is argued by the 
defendants that, had the plaintiffs any pro- 
prietary interest in the estate, they would 
undoubtedly have been recorded in the 
record-of-rights to the extent of their in- 
terest in the estate. 

The learned Subordinate Judge dismissed 
the argument as wholly inadmissible. Ac- 
cording to him, as the name of Thakur 
Barm stood recorded in the Government 
records as the proprietor of the estate, it is 
only natural that his name should be record- 
ed in the record-of-rights. He also thought 
that the record-of-rights “was in con- 
sonance with the conception of joint Hindu 
family’*. 

The argument employed by the learned 
Subordinate Judge completely overlooks the 
policy of the legislature enacting Regula- 
tion III of 1872 which was, as the learned 
Judges in Janukt Per Bid Jha v. B\ibu Lai 
Jha, (2) pointed out, “to have a complete 
record of-rights and interests inland in the 
Sontal Pargannas and to exclude the 
jurisdiction of Civil Courts except in certain 
matters”. 

Section 12 of the Regulation empowers 
the settlement officers to enquire into, to 


(2) (1915) 19 C.W.N. 499 = 28 I.C. 24p 


decide, and to record the right of the 
zamindars and other proprietors, and Sec- 
tion 13 lays down that the record-of-rights 
to be prepared by a settlement officer shall 
show the nature and incidents of each right 
and interest held by each class of occupiers 
or owners in village, or, if need be, of each 
individual owner, occupier or headman in 
a village. 

Section 14 requires the settlement officer 
to enquire into, settle, and rcoerd, all rights 
in, or claims to, the lands of a village of 
which he is preparing a record-of-rights 
even though such claims or rights may not 
be urged by the parties. The Regulation, 
in my opinion, gives no scope for the argu- ' 
ment that the members cf a joint family 
may allow the name of the Jearta to be re- 
corded in the record-of-rights and yet 
claim to have an interest in the estate. | 

The case just cited makes interesting 
reading. One Joyram died leaving three 
sons, Babu Lai, Suijee and Dinabandhu. 
Surjee died in 1308, leaving four sons, 
who were the plaintiffs in the action. Their 
case was that the family properties remain- 
ed in charge of their uncles, defendants 1 
and 2 and they claimed a partition of the 
joint family properties. But the defendant 
No. 1 was recorded in the settlement 
records as the proprietor of the estate, and 
he took the plea that the suit was barred 
under Section 25 A of the Regulation 
which, as we have already seen, enables a 
party prejudiced by the record-of-rights to 
bring a suit to contest the record within 
three years of the date of the publication 
of the record-of-rights and which lays down 
that no such suit shall be brought after the 
expiration of three years from that date. 
The Court gave effect -to the plea and 
dismissed the plaintiff’s suit as regards 
properties in Sontal Parganas. The 
decision is an authority for the view that 
the record-of-rights framed unde|: Regula- 
tion III of 1872 operates as between mem- 
bers of a joint Hindu family just as com- 
pletely as between strangers. In my 
opinion, it' is impossible to take the view 
that the entry in the record-of-rights, to 
quote the language of the learned Sub-* 
ordinate Judge, “was in consonance with 
the conception of a Joint Hindu family”. 

The defendants have also relied upon 
a series of transactions into which 
Thakur Barm entered, by which he 
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dealt with the estate as the sole owner 
thereof. The first is a statement, Exhi- 
bit M, made by Thakur Barm to Babu 
Surya Narain Singh in the course of a 
negotiation for a loan. He asserted that 
he was the sole proprietor of the entire 
16 annas of Tappa Patsunda. The next 
in point of time is Exhibit O, the bond exe- 
cuted by Thakur Barm in favour of the 
defendants on 26th Kartic 1300, and the 
last is Exhibit DD. the bond executed by 
Thakur Barm in favour of the defendants 
on 30th Sdivan 1302. 

In each of these documents he asserted 
his sole and exclusive title to the sixteen 
annas of Tappa Patsunda. It was the 
last mentioned transaction that formed the 
basis of the mortgage suit brought by the 
defendants against Thakur Barm, and 
there is evidence that Gaju Barm, the 
father of the plaintiffs 3 and 4 was aware 
of the mortgage decree that had been 
passed against Thakur Barm and that he 
was actually negotiating for a loan to pay 
off the defendants. That evidence will be 
found in the orders, dated the 28th April 
1904 and 25th July 1904, respectively, of 
the Court executing the decree against 
Thakur Barm, in Exhibit 9, the affidavit 
of one Phekii Lai and Exhibit H, the de- 
position of Pheku Lai in those pro- 
ceedings. 

It appears that about the time when the 
Court was about to pass orders for the 
sale of the mortgaged properties, an appli- 
cation was filed for adjournment of the 
sale on the ground that the judgment-deb- 
tor was negotiating for a loan by which he 
proposed to pay off the decree- holders. 
The deposition of Pheku Lai in those pro- 
ceedings makes it perfectly clear that Gaju 
Barm was one of the persons who was 
acting on behalf of Thakur Barm. Now 
it may be asked why Gaju Barm should 
make any endeavour to have the defend- 
ants’ mortgage satisfied if in point of fact 
that mortgage conveyed no interest to the 
defendants ? 

If indeed Thakur Barm were not the 
sole proprietor of the properties mortgaged, 
the mortgage decree obtained by the defen- 
dants could not affect the interest of Gaju 
Barm, and one would not expect Gaju 
Barm to make a tour of the banking 
houses in order to raise a loan on behalf of 


Thakur Barm. Gaju Barm in my opi- 
nion, had no doubt that Thakur Barm was 
the sole proprietor of ihe estate which 
was an impartible one. 

Then there is a clear admission by Mui- 
sammat Kalabati, ore of the plaintiffs in 
the action that “ the estate Patsunda is an 
impartible estate and is placed in the 
hands of a -single member who manages 
the property for the time being”, see Ex- 
hibit Y, the petition dated the 1st of June 
1906. Then there is some evidence of 
conduct in regard to Jai Kissen, another 
plaintiff in the present action, showing 
that, so far as he is concerned, he believed 
in the custom of primogeniture. 

Exhibit MM4 shows that Jai Kissen 
claimed a khorpogh grant during the settle- 
ment proceedings, a claim which was dis- 
allowed by the settlement officer. Now 
in my opinion an assertion that a person 
has a hhorpoah grant in the estate carries 
with it the admission that he has no pro- 
prietary interest in the estate ; for, if (he 
estate were an ordinary partible estate he 
would undoubtedly have a proprietary in- 
terest in it. (Here the learned Judge deals 
with the oral evidence which is all in 
favour of the defendants.) It remains for 
me to consider the only piece of evidence 
on which the plaintiffs rely. It is pointed 
out that in 1687 the estate then consisting 
of Barkop and Patsunda was divided 
between two of the descendants of the ori- 
ginal founder of the family, and it is argu- 
ed that the partition which admittedly took 
place in 1687 completely destroys the cus- 
tom upon which the defendants rely. 

I am unable to agree with this conten- 
tion. There are numerous instances to be 
found in the Law Reports where separate 
estates have been formed by the division 
of one entire estate ; but it has never been 
held that that is a circumstance which de* 
cides the issue in favour of partibility. 
We do not know the circumstances un- 
bu twhich the division took place in 1687 ; 
der we do know that there never has 
been a partition since 1687 and that, 
to quote the language of Bolaki Das, 
“the eldest son of the eldest branch 
bcomes the Raja, and this has all 
along been the family custom”. I have 
considered all the* evidence on this isuso 



Patna dwarka PrasaU v. Jai barham (Das, J.) 1922 


with greiat anxiety, and I have come to the 
conclusion that the defendants have esta- 
blished their case that the estate which 
was in the possession of Thakur Barm is 
an impartible one. 

It was argued by Mr. Mu Hick on behalf 
of the respondents that, even assuming 
that the estate in the hands of Thakur 
Barm was as impartible one, the plaintiffs 
have sufficient interest in it to challenge 
the validity of the mortgage executed by 
Thakur Barm in favour of the defendants, 
and, as a last resort, to redeem the mortg- 
age. Now it is quite true that the im- 
partibility of the estate did not destroy its 
nature as joint family property nor ren- 
dered it the separate property of the last 
holder, unless there was something equi- 
valent to partition which, lam satisfied, 
there was not. 

But what are the rights of the members 
of the Joint family other than the holder 
of the estate ? If this case were argued 
before the decision of the Judicial Com- 
mittee in Sartdj Kuar v. D%oraj Knari (3) 
Mr. Mullick*s argument would be conclu- 
sive ; but, in that case, it was held that the 
property in the paternal or ancestral estate 
acquired by birth under the Mitakshara 
Law is so connected with the right to a 
partition that it does not exist when there 
is no right to it. Mr. Mullick then argues 
that the decision in Sartaj Kuar’s case has 
been misunderstood by the Courts and that 
the Judicial Committee in Baijnath Prasad 
V. Tejhali Singh (4) has explained that 
decision. 

In dealing with Sartaj Kuar’s case, the 
Judicial Committee in Baijnath Prasad’s 
case, said as follows: “Now what was de- 
cided was that in an impartible Kaj there 
was no restriction on the power of aliena- 
tion by the member of the family who was 
on the gaddi and was in possession, in res- 
pect that there was no such right of co- 
ownership in the other members so as to 
give them a title to prevent such alienation. 
The right of the other members that was 
being considered was a presently existing 
right. The chance each member might have 
of a succession emerging in his favour was 
obviously outside the sphere of enquiry”. 

It was argued, on this passage, that, 


(3) (1888) 10 A. 272-15 LA. 51« 
5 Sar. 139 (P.C.) 

(4) A.LR.1921 P.C. 6-45 Bom.7l8 
-48 LA. 181 (P.C.) 


though there is no right in the other mem- 
bers to prevent alienation during the life- 
time of the holder making the alienation, 
that right comes into existence on the death 
of the holder. I am unable to see that the 
decision in Baijnath Prasad’s case gives 
any support to the argument. The ques- 
tion involved in Baijnath’s case was one 
of succession, and it was argued on behalf 
of the appellants on the basis of what was 
said in Sartaj Kuar’s case that there was 
no coparcenary which would give the suc- 
cession to the respondent. Their Lord- 
ships pointed out that SaitaJ Kuer’s case 
decided no question of succession but that 
it considered the rights of the other mem-^ 
bers “as a presently existing right”. 

In my opinion, the argument is an im- 
possible one , having regard not only to 
Sartaj Kuar’s case but also to Pittapur 
case Venkata Sury\ Mahipati v. Court of 
Wards (5), 1 hold that the plaintiffs had 
no interest in the mortgaged properties at 
the time of the mortgage and were not 
necessary parties to the mortgage action 
and cannot be allowed, in this action to 
redeem the mortgage. 

The only other question left for deter- 
mination is whether the BhagaJpur Court 
had jurisdiction to entertain the mortgage 
action brought by the defendants against 
Thakur Barm. The matter in dispute is 
that suit exceeded the value of Rs. 1,000, 
and the Civil Procedure Code was therefore 
applicable ; see Maha Prasad Singh v. 
Mamani Mohan Singh (6). Section 19 of 
the Civi IProcedure Code (Act XIV of 1882) 
provided that “if the immoveable property 
be situate within the limits of different 
districts, the suit may be instituted in any 
Court, otherwise competent to try it, with- 
in whose Jurisdiction any portion of ihe 
property is situate”. 

The plaintiffs in their plaint alleged that 
one of the properties mortgaged was situ- 
ate within the jurisdiction of the Subordin- 
ate Judge of Bhagalpur. This was not dis- 
puted by Thakur Barm in his written state- 
ment, but he asserted, in the second 
paragraph of his written statement that 
the suit was “not fit to be entertained” 
by the Bhagalpur Court, and that “it 
should have been instituted in the 


(5) (1899) 22 Mad. 383 = 26 I A 83- 
9 M.L.J. Sup. 1*7 Sar. 481 (P.C.), 

(6) A.I.R..1914P.C. 140 = 42 Cal 116 
*41 LA. 197 (P.C.) 
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Court of the Sub -divisional Officer of 
Godda having power of a Sub-Judge*’. 

In the third paragraph, he gave his 
reasons for his assertion that the Bhagalpur 
Court had no jurisdiction to try the suit. 
According to him the Civil Procedure Code 
was not “effective” in the Santal Pargana, 
and as one of the properties mortgaged 
was situate in the Santal Parganna, the 
Bhagalpur Court had no jurisdiction to try 
the suit. In the fifth paragraph of the 
written statement, he contended, without 
giving any reason therefor, that the 
Bhagalpur Court could not, in any 
circumstances, pass a decree so as to affect 
the property situate in the Santal Pargana. 
At the hearing of the suit, the defendant 
did not appear; and the learned Subordi- 
nate Judge came to the conclusion, on the 
pleadings, that he had complete jurisdiction 
to try the suit. 

On appeal to the Calcutta High Court, 
it was pressed on behalf of Thakur Barm 
that the decision of the Subordinate Judge 
as to his jurisdiction to entertain the suit 
was erroneous. The question was again 
argued on the pleadings, and the High 
Court rejected the argument which was 
advanced on behalf of Thakur Barm. 
The direct attack on the jurisdiction of the 
Bhagalpur Court has accordingly failed. 
It has now been made the subject of a 
collateral impeachment in this suit. 

As I have said before, the Bhagalpur 
Court had, under the Civil Procedure, 
general jurisdiction to try the suit; but the 
plaintiffs rely upon Section 5 of the Regula- 
tion III of 1872 which provided as follows: 
“Till such time as a settlement of the whole 
or any part of the Santal Pargana shall be 
mad 3 under the rules hereinafter provided, 
and the said settlement shall be declared 
by Notification in the Calcutta Gazette to 
have been completed and concluded, no 
suit shall* lie in any Court established under 
the said Act VI of 1871 in regard to any 
land or any interest in or arising out of any 
land or for the rents and profits of any 
land except as hereinafter provided; but 
such suit shall be heard and determined by 
the officer appointed by the Lieutenant 
Governor of Bengal under Section 2 of the 
said Act 37 of 1855 or bv the settlement 
officers here-in-af ter mentioned, according 
as the said Lieutenant-Governor from time 
to time direct.” This is followed by a pro- 


viso which does not affect the* present 
case. 

The first settlement of the Santal 
Parganas known as the Woods Settlement 
began in 1875 and was in fact concluded 
in 1879. The next Settlement known as 
McPherson’s Settlement began in 1903. 
The mortgage suit was instituted in the 
Bhagalpur Court on the 17th of September 
1900. But though the first settlement was 
ccncluded in 1879, by a strange omission on 
the part of the authorities, no notification 
has yet been issued declaring the settle- 
ment to have been completed and conclud- 
ed. It follows, therefoie, that, in the 
special circumstances of the case, the 
Bhagalpur Court had no jurisdiction to try 
and determine the suit. 

The question now arises, whether the 
jurisdiction of the Court to entertain the 
mortgage action can now be impeached in 
this suit. Jurisdiction may be defined as 
the power and authority conferred on a 
Court to pronounce the sentence of the 
law or to award the remedies provided by 
law, upon a state of facts, proved or 
admitted, referred to the Court for decision 
and authorised by law to be the subject of 
investigation or action by that Court, and 
in favour of; or against, persons who pre- 
sent themselves, or who are brought before 
the Court in some manner sanctioned by 
law as proper and sufficient. See Black 
on Jurisdiction, Section 215. 

The rule is well established, that when 
the want of jurisdiction of a Court is 
apparent on the face of the record, any 
judgment rendered by such a Court is null 
and void, incapable of ratification and 
subject to collateral impeachment. But 
it is equally well established that the 
Court has jurisdiction to decide whether 
it has jurisdiction to entertain the suit, 
and that the decision of the Court that it 
has jurisdiction is final and conclusive in 
all collateral enquiries. 

In this case, the question of jurisdiction 
was distinctly raised by Thakur Barm. 
The Court decided that it had jurisdiction to 
entertain the suit. That decision was made 
the subject of a direct attack in the High 
Court. The High Court upheld the decision 
of the Subordinate Judge. That decision 
should, on ordinary principles be regarded 
as final and conclusive so far as this suit is 
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concerned. 

But it was argued by Mr. Mullick, on 
behalf of the Plaintiffs that the question 
was not raised in the form in which the 
Plaintiffs have raised it in this suit. The 
basis of this argument is that Section V of 
the Regulation was not specially pleaded 
as having ousted the jurisdiction of the 
Civil Court. 

It is true that there is no reference to 
Section V of the Regulation in the written 
statement, but Thakur Barm did contend 
that, under no circumstances had the 
Court any power to affect the property 
situate in the Santal Parganna by its 
decision. In my opinion the question was 
raised and finally decided and that deci- 
sion is not open to impeachment in this 
suit. 

But if the question was not, in fact, 
raised, the plaintiffs are in no better posi- 
tion. As I have said before, but for the 
fact that the authorities forgot to issue a 
notification declaring the settlement to 
have been completed and concluded the 
Bhagalpur Court had complete jurisdiction 
to try and dispose of the suit. The ab- 
sence of jurisdiction in the Bhagalpur 
Court therefore, depended on a fact which 
had to be proved, like any other fact in 
the case. 

In my opinion, when there is no want 
of jurisdiction in the Court, to try a suU, 
that is to say, when the want of jurisdic- 
tion is not apparent on the face of the 
proceedings, but the absence of jurisdiction 
depends on a fact, in the knowledge of the 
party which he had an opportunity of 
bringing forward in the Court, then, if he 
does not bring that fact forward but 
allows the Court to proceed with the 
judgment, he ought not to be permitted to 
impeach the jurisdiction of the Court in 
any collateral proceeding. 

The question has often been debated in 
England in connection with the grant of 
a writ of prohibition, and the distinction 
between a latent want of jurisdiction, ♦ e. 
something becoming manifest in the course 
of the proceedings, and a patent want of 
jurisdiction, i.e. a want of jurisdiction ap- 
parent on the face of the proceedings was 
pointed out by Lopes, L. J., in Farquhar^ 
son V. Morgan (7). 

(7) (1894) 63 L.J.Q.B. 474*1 Q.B. 
5S2=*42 W.R. 306 = 70 L.T. 152 
=9R. 202«58 J.P. 495. 


In my opinion, the Bhagalpur Court had, 
on the face of the proceedings, complete 
jurisdiction to try and dispose of the 
mortgage action and it is not open to the 
plaintiffs now, in this suit, to impeach that 
jurisdiction on the ground of the existence 
of a fact, which fact was never put for- 
ward in that suit. 

I would allow this appeal, set aside the 
judgment and decree of the Court below 
and dismiss the plaintiffs’ suit with costs 
throughout. 

This judgment will, by consent of par- 
ties, govern F. A. No. 135 of 1919. The 
Suit giving rise to F. A. No. 135 of 1919- 
will accordingly stand dismissed, but with- 
out costs. 

Adami, J. — 1 entirely agree. 

Appeal allowed. 
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Adami, J. 

Durga Singh— Isi Party-Petitioner 

V. 

Amur Dayal Singh— 2nd Party-Oppo- 
site party. 

Cr. Rev. No. 513 of 1921 decided on 14th 
December 1921, from an order passed 
by D. C. Palamau, dated 12th August 
1921. 

Criminal P. C. (1898), S, 125^0rdet under 
8. 107— District Magistrate can cancel bond 
ordered by Sub -Divisional Magistrate hut has no 
jurisdiction to quash proceedings, . 

Under S. 125, Or. P Code the District Magis- 
trate or the Deputy Commissioner has juris- 
diction to cancel the bond ordered to be exe- 
cuted by a Sub-Divisional Magistrate under 
8. 107 of the Code. But as his jurisdiction is 
executive and neither appellate nor revisional 
he cannot vacate the order passed by the latter 
as ultra vires and quash the proceedings. In 
such a case he ought to refer it to the High 
Court. The High Court has power to set aside 
his order as being without jurisdiction, when, 
the District Magistrate sets aside the order 
under 8. 107 as ultra vires and does not merely 
order the cancellation of the bond. 

[P. 336, C. 1, 2.] 

Hassan Imam and Oour Ohandra Pal — 
for petitioner. 
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Sidtan Ahmad, 8. Dayal and B. R, 
Prasad— -iot Opposite Party. 

Adami, J. — This is an application to 
set aside an order passed by the Deputy 
Commissioner of Palamau, whereby an 
order passed by the Deputy Magistrate 
binding down the opposite party under 
Section 107 of the Code of Criminal 
Procedure was declared to be void and 
of no effect. 

It appears that the present petitioner 
obtained a lease of fqrest rights for a 
period of seven years from the opposite 
party and proceeded to work the timber of 
*the forest. A dispute arose between the 
parties as to various matters but mainly as 
to the manufacture of charcoal and the 
danger of setting fire to the forest. 

It is the petitioner’s case that the 
opposite party employed men to supervise 
and that these men used force. It was, 
therefore, prayed that steps should be 
taken under Section 107 against the 
opposite party to bind them down to keep 
the peace. 

The case came before the Sub-divisional 
Magistrate in charge and he drew up 
proceedings and called for written state- 
ments of the parties and the Court ordered 
the parties to produce their witnesses. The 
witnesses were produced on a certain date 
but an adjournment was asked for and the 
Sub* divisional Magistrate after placing 
the witnesses on personal recognisance, 
allowed an adjournment for four days. 

On the 16th of May when the case was 
to be heard and the witnesses to be 
examined, the Sub- divisional Magistrate 
was ill and the next senior Deputy Magis- 
trate took charge of the pending file. 
He took up this case under Section 107 
and tried ft himself, and finally passed the 
order binding down the opposite party 
under section 107 of the Code of Criminal 
Procedure to keep the peace for one year. 

The opposite party thereupon moved the 
Deputy Commissioner who, after consider- 
ing -the case on its merits, found that the 
story put forward by the present petitioner 
was not altogether to be believed : he also 
held that at the time the order was passed 
by the Deputy Magistrate there was no 


imminent likelihood of a breach of the 
peace; and thirdly, he considered the 
question whether the Deputy Magistrate 
who passed the order under section 107 
had jurisdiction. 

The point was that the Sub*divisional 
Magistrate-in-charge had taken cognizance 
of the case and there had been no order 
by the Deputy Commissioner for the trans- 
fer of the case from the file of the Sub- 
divisional Magistrate to the file of the 
Deputy Magistrate. He came to the con- 
clusion that the Deputy Magistrate had 
acted without jurisdiction. His finding 
was that, — 

“ He therefore acted without jurisdic- 
tion in this case and under Section 530 
where a Magistrate acts without jurisdic- 
tion the whole proceeding is void ah initio. 
There has been no trial and the order is 
void. There is in fact no order for security 
such as would be enforced in law, and I, 
therefore, quash the whole proceedings. 
Party aggrieved should seek his remedy in 
the Civil Court”. 

It is to be noticed that there is no order 
cancelling the bond. Mr. Hassan Imam 
on behalf of the petitioner argues that the 
learned Deputy Commissioner had no 
jurisdiction-to pass- the order he did. Section 
125 of the Code of Criminal Procedure 
runs as follows : 

“ The Chief Presidency Magistrate or 
District Magistrate may, at any time, for 
sufficient reasons to be recorded in writing, 
cancel any bond for keeping the peace, or 
for good behaviour executed under this 
Chapter by order nf any Court in his 
district not superior to his Court.” 

There is no provision in the Criminal 
Procedure Code allowing an appeal against 
an order passed under Section 118 
requiring a person to execute a bond to 
keep the peace, and section 125 alone 
enables a magistrate to deal with orders 
passed under section 107 and section 118 
read together. In the case of an 
orrder for the execution of a bond 
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to be of good behaviour, the Code under 
section 406 allows an appeal. It is to be 
noticed that Section 125 only allows can- 
celment of the bond ; it says nothing about 
setting aside proceedings or in any way 
dealing with the proceedings which have 
led to the order for the execution of a 
bond. In fact the order passed under Sec- 
tion 125 is an executive order. 

It has been held in the case of JDayanath 
Thakur v. Em^erof (1) that a proceeding 
under Section 125 is not a judicial proceed- 
ing and in fact it cannot be otherwise 
than an executive order. It has been held 
further in Barka Chandra Dev v- Janmejoy 
Butt ( 2 ), that section 125 of the Criminal 
Procedure Code does not confer upon a 
District Magistrate either an appellate or 
revisional jurisdiction in respect of orders 
binding down persons to keep the peace. 
In that case the District Magistrate set 
aside a proceeding which was taken under 
Section 107 before any bond had been exe- 
cuted, and the learned Judges held that 
“ sufficient reason” mentioned in Section 
125 was confined to the reason that a bond 
was no longer necessary. 

In the case of Nahu S irdar v. Emperor 
(3) the decision passed in the previous ca-e 
was overruled and it was decided that a 
bond to keep the peace might be cancelled 
on other grounds than that the bond was 
no longer necessary. In that case there 
was no overruling of the decision in the 
earlier case; that section 125 conferred no 
appellate or revisional jurisdiction. 

In the case of Day a Nath Thakur v. 
Emperor (1), to which 1 have alluded 
above, it was held that Section 125 does 
not confer the light to hear an appeal from 
an order in a proceeding under Section 
107. 

Either of two courses was open to the 
learned Deputy Commissioner ; if he con- 
sidered that there w as no likelihood of a 
breach of the peace, or there were other 
sufficient reasons for cancelling the bond, 
he could under Section 125 cancel the 
bond, or, if he considered that the De- 
puty Magistrate had acted without juris- 

(1) (1 909) 37 Cal. ^^"sTTc. 555 = 

14 C. W. N. 306. 

(2) (1905)- 32 Cal. 948 = 9 C.W.N. 

860. 

(3) (19C6) 34 Cal. 1 =4 C. L. J. 428 = 

11 C. W. N. 25 (F.B.) 


diction and the proceedings under Section 
107 should be quashed on that ground, he 
could have referred the matter to this 
Court for the exercise of its revisional Ju- 
risdiction. 

He has not however, cancelled the bond 
as he was empowered to do by Section 
125, but has usurped appellate or revision- 
al jurisdiction and set aside the whole 
proceedings as being without jurisdiction 
and void ah inii^o,. This he plainly could 
not do. 

Mr. Sultan Ahrhad on behalf of the 
Crown had urged that this Court has no 
jurisdiction to interfere with the order of 
the learned Deputy Commissioner as it was 
not passed* in a judicial proceeding. He, 
therefore, admits that the order under Sec- 
tion 125 is an executive order. He has 
also argued that the person against whom 
orders are passed under Section 107 is an 
accused person and that the proceedings 
under Section 107 are criminal proceedings, 
so that if the Deputy Commissioner's order 
is set aside by this Court it will be tanta- 
mount to the setting aside of an acquittal. 
But if his admission, that an order, under 
Section 125 is an executive order, is right, 
then plainly there could be no executive 
order setting aside an order passed in a 
judicial proceeding under the Code of 
Criminal Procedure. 

The learned Counsel has contended too 
that the whole trend of the judgment of 
the learned Deputy Commissioner was to 
show that the bond must be cancelled. It 
would have been quite regular if the De- 
puty Commissioner at the end of his judg- 
ment, for the reasons he gave, had simply 
cancelled the bond, but he has not done so; 
he has declared the whole proceedings to 
be void ah initio* Under Section 125 he 
had no power to do this. 

The order of the learned Dephty Com- 
missioner must, therefore, be set aside as 
being withotit jurisdiction and the order of 
the Deputy Magistrate restored. If the 
opposite party is aggrieved; he can approach 
the Deputy Commissioner again and the . 
latter can then consider whether under th e 
existing circumstances it is necessary to 
cancel the bond for any sufficient reason. 

Buie made ahBolute. 
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Bucknill, J. 

Sura Ihani Dehl - fendant-Petilioner. 

V. 

Hari Charan Malton and o^//e/^''-P]ain- 
tifFs-Opposite Party. 

Civil Revision No 310 of 1920 decided 
on 12th April 1921, against the deciS)on 
cf Small Cause Court Judge, Purulia, 
dated 25vh September 1920. 

(a) Contract Act {IX of 1ti72), Ss. 69 and 70— 
Execu ion of rent decree— P syrneat by purrhat*er 
of tenure to i}rcvent sale — Suit for reimhutse-^ 
ment against outgoing tenant doen 7iot He, 

Where a purchaser of a tenure in execution 
of a money decree against thetenantn, pa d the 
decretal am )uut to prevent a subsequent sale 
in execution of a decree for }irr(^arM of rent 

Held: he is not entitled to claim r* itnburse- 
ment from the outgoing tenant either under 
S. 69 or S 70 of the Contract Act- The tmr- 
chaser is not bound personally in law to pay 
the rent due under S 69. Under S 70 it must 
be shown that the person, for whom he paid 
the money, not only derived benefit from the 
payment but bad the opportunity of expressing 
bis acceptance or rejeciion of it Under S. 69 
the person making the payment should have an 
apprehension though it may or may not n ally 
be justified in law that his interc st will be 
adversely affected. [P 33 , ‘2, P 339, C. 1.] 

(b) Provincial Small Cause Courts Act {IX of 
188'lh -FA Art. ^1 — ('lairn under 65. 69 and 
70 Contract Act ts not exc uded. 

Apart from a contribution suit amongst cr- 
sbarers in a certain property, a elaim 'or re- 
imbursement under S' 69 nnd 70. is not exclud- 
ed under tSch, II, Art, 41 of the Pf ovincial 
Small Cause Courts Ait. [P. 338, C. 1,] 

(c) Civil P- C. O. 20, R 4 — tmnll Cause 
judgment must be intelligible ani state poiws for 
decision. 

The judgment in a Small Cause Court suit 
must Slate the points for deter minatmn and 
the d( cision must be intelligible, alth »ogh 
under O. 20, R. 4 it can be r- dueed to a 
minimum. [P 337, C 2. 

Ahani B^>u^han M > her j ' — for Petitioner. 

Sushil Madh h Mull'ch nnd f^arendra 
Nath Sen — for Respondent. 

Judgment: — This was ari appliratirn 
made under Sec. 25 of th Small C »use 
Courts Act of 1887,a'kiig this Court to 
exerci-e its revisional powers m con » ction 
with a decision given by the Small Ca 
Court Judge of Purulin in September rf 
last year under the following circums- 
tances. 

There was a ten r- in « certain mouz h 
called Shimulbera in the Manbhum dis:irict. 
1922 P~43 


The tenants (the p o form* defendants 
her*-) bad apparently a monev decree 
agiin'it thrm and the petitioner No. 1 m 

1919 appeals to have purchased the pro- 
perty. At the ime when the purchase was 
made, the outgoing tenant” were In arrear 
with their rent and the landlord later OB 
sued them therefor, and obtained a decree. 
He I hen put the property up for •^ale in 

1920 The property apparently w«s sold. 

The Petitioner No. 1, made no eff rt to 

pro ect her nure hut the plaintiff (the 
opposi e party here) who profe se 1 to be 
inter sted in s^me way in the m ueah de- 
positel the amount for which the rent 
decree had been obtnned and the sale was 
set aside. Ttie p'ain if then brouuht this 
action against the petiti ners for recovery 
of the sum w hich they had thus paid. 

Now it is difficult to say, from the judg- 
ment hich the Small Ciuse Court Judge 
gives, what were re liy the points which 
were argued before bhu or which were 
brought 10 his notice; but he found that the 
defendants were liable to piv this rent and 
that the pi intiff had, what he called, 
“several rights and interest*' in the pro- 
perty. 

He also found that the plaintiff believtd 
in g lod faith that his interest was in 
danger by the rent sale ami that, therefore, 
he was a p rson intere ted in the sense con- 
templated by Sec. 69 of the Contract Act 
in the p iyment of this sum and was in 
consequence entitled to be reimbursed by 
the defendrtnt. 

Now it IS said that it is permissible 
under the provisions of O. XX, R. 4, that a 
Judge, deciding a case in a Small Cause 
Court, can reduce is remarks to a mini- 
mum and .hat they need not contain more 
th in the points for de erm nation and the 
deci lon thereon. I can only say with 
regard to that that it is obvious that at 
anv rate this minimum muj-t be intelligi- 
ble 

Th - fir-t point wh ch is suggested here — 
T do n it know that it uas raised in the 
Sm ill Cause Court — is that under item 
N*). of the Second Schedule to the 

Pr .vncial Snail Cau e Courts Act this 
v^ui' is evcLided from the ju addiction 
of tha Cotirt, on the ground that it m ^y 
properly b re. arded as a s lit for contri- 
bution by a sharer in joint property in 
re pect of paymeni made by h m of 
mone\ due fr m a co-sbarer, T can. 
however see no reason for thinking that 
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any of the facts in this case discloses any 
such conditions. I do not think that there 
was any question of contribution as such, 
but that the suit simply must rest upon its 
being a simple claim for money and if 
recoverable at all recoverable under those 
principles of law which are codified in the 
Act and in particular in Sec. 69 or Sec. 70 
of the Indian Contract Act. 

The second question which is asked, and 
it is no doubt a somewhat pertinent 
question, is, if Sec. 69 is called in aid by 
the plaintiff, what was the interest which 
th plaintiff really had in the property and 
what interest did he really have in the 
payment of the amount for which he is 
now suing the defendant. 

Now, here I think that the expressions 
which are contained in the Small Cause 
Court Judge’s decision have certainly 
been reduced to a minimum; but at the 
same time he does find as a fact on evi- 
dence which was apparently before him 
that the plaintiff had certain rights and 
interest in the property. 

What exactly those rights really were 
and how the plaintiff stated they were or 
might have been affected by the sale of 
the property, if the money had not been 
paid into Court in order to set that sale 
aside, is certainly not very clear. But in 
his evidence the plaintiff’s son says that 
they, that is, he and his father, held m 
12 annas of the property “ miadi and 
Icthala lands”, and the note of the evi- 
dence continues thus: — 

“Witness proves documents executed 
by Chandiand Haradhan, Ex. 2 to 2 0 
and 3 and 3(a), Our mokurari deed has 
been called for from the defendant”. 

Now it is contended with a good deal of 
force that, in order that a person can take 
advantage of the provisions of Sec. 69 of 
the Indian Contract Act, such person’s 
interest must be clearly defined and that 
such person must show that his interest 
in the property would be adversely 
affected by the sale of the property in 
respect of which he has paid the money 
which he seeks to recover from the party 
who is bound to pay. 

The authorities, however, which have 
been quoted before me and notably the 
case of Panhhahati Ohaudhurani v. Nont 
Lai Singh (i), do not support so wide a 

(1)(1913) 18 C.W.N. 778 I C. 207 
-19 C.LJ. 72- 


contention. In that case the Judgment of 
the Court, which consisted of Mr. Justice 
Mookerjee and Mr. Justice Beachcroft, 
con ains a passage which indicates that 
there is no such wide construction to be 
put upon this 5-ection. They say: — 

“There is no foundation for the conten- 
tion that a p lyiuent of this description 
must be deemed a voluntary payment 
unless and until it is established that the 
sale would have actually prejudiced the 
position of the person who pays the 
money.” 

It would seem that it is sufficient if the 
person who pays the money has an 
apprehension founded upon an impression 
that his interest will be adversely affected; 
and whe.her or not he may, as the result 
of more careful investigation, find that his 
apprehension was really in law Justified, 
il does not seem to matter. 

The th’rd point which was argued 
seems to me to be a point of considerably 
more substance. It is as to whether the 
petitioner No 1 was h^re bound in law to 
pay the amount which the plaintiff paid 
ostensibly on his behalf and which he now 
seeks to recover. 

Now it is argued for the Opposite Party 
here that the rent of the outgoing tenants 
was a charge on the tenure and there is no 
d.'^ubt th it that argument is quite sound; 
that is to say, supposing the landlord chose 
to sue the outgoing tenants for the rent 
which they had not paid and supposing 
they did not pay the amount which was 
found (on Judgment being given in favour 
of the landlord) due to him, he could sell 
the tenure. 

It is true that a purchaser who has, as 
in this case, prior to the decree in the rent 
suit purchased the property from the out' 
going tenants, can protect himself against 
the effect of the sale simply by paying the 
decretal amount into Court; but that he 
( uch purchaser) is bound personally in 
law to pay the amount of the rent which 
was due by the outgoing tenants to the 
landlord, is a matter which, to my mind, 
is a very different thing. 

It is well pointed out in two cases which 
have been quoted before me that neither 
under Sec. 69 nor Sec. 70 of the Indian 
Contract Act, is it the case that a person, 
who mikes a payment to ‘protect his 
own interest, 'can recover the amount 
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which he pays from the person on whose 
behalf he ostensibly pays it, unless ir can 
be shown in the case of See. 69, that that 
person was bound in law to p^y the 
money, of in thecnse of Sec. 70, that the 
person for whom he paid the money had 
not only benefited from the payment but 
had also had the opportunity .of expsess- 
ing his acceptance or rejection of such 
benefit. 

Now, as was clearly seen by the learned 
Vakil for the respondents, this really is the 
only important legal question in this ca e. 
Can it be said that the petitimer No. 1 
was bound in law to pay the money for 
* which the property had already been sold 
under the rent decree ? I think the autho- 
rities are quite clear that he was not so 
bound. 

1, therefore, think that it was not 
a Cise under Sec. 69 in which the peti- 
tioner was bound to pay the amount and 
that, therefore, the plaintiff could n )t 
recover the su m which he had p lid for him. 
No doubt the plaintiff was actuated by 
motives on his own behalf primarily and 
no doubt he thought that in law the 
petiiioner was bound to pay this sum, but 
it will be observed that the petitioner made 
no motion whatever to pay the decretal 
amount ; he gave no indication that he 
intended to pay off or take the benefit of 
his possibility of discharging the amount 
for which the landlord had obtained his 
rent decree. 

On the contrary, he allowed the sale to 
take place and did nothing. It has been 
said quite clearly in more than one case 
which has been quoted before me, that 
under circumstances such as that, it can- 
not be said that a person is bound in 
law to pay a debt for which his property 
has already been sold. 

I think, therefore, that on this point 
the Small Cause Court erred in law and 
that, therefore, his decision must be set 
aside. The petitioner is entitled to his 
cOats which I assess at two gold mohurs, 
Buie made absolute. 
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CoUTTS AND MaCPHERSON, JJ. 

Earn Lai Martoari — Plaintiff— Appel- 
lant. V. 

Mahadeo Marwart and others — Defen- 
dant^-^ Respondents. 


S. A. No. 850 of 1920 decided on 2nd 
Augu'.t, 1921 from a decision of the D J., 
Manbhum, d ited 20th August 1920. 

Transfer of Propertv Act {IV of 78S2)t See. 50 
— Payment of rent before due datC'-Section 50 
does not apply, 

S 60 of the Transfer of Property Act pro- 
tects a tenant against having to pay his rent 
twice over, if* paid in good faith, but if he has 
pdd rent before it was due, it is merely an 
advance to the landlord and is not a payment 
in fulfilment of an obligation to pay rent. If» 
then bt'fore the date on which the rent falls 
due, the landlord makes an assignment, the 
receipt of rent cannot bo treated as a dis- 
charge by him, because by assignment before 
the rent falls die, he has parted with the 
power of giving such a discharge, and payment 
of rent before it falls due cannot, free the 
tenant from further liability. ’[P. 340,0. 1.] 

A.B Mukharji and B.B. MuJeharji — for 
Appellant. 

A. N. Das for S. M. MulUck - for 
Respondents. 

CouttS, J. — This is a suit for recovery 
of Ks. 1,017-13 as rent or minimum 
royalty. It appears that one Raghuroy 
Marwdri held a mining lease of mauza 
Chandakua from Parbati Charan Chatterji, 
defendant No. 3. The rights of Raghu- 
roy M irw.iri were purchased in the year 
191:) by the defendants Nos. 1 and On 
the 6th June J9l8, Parbati Charan mort- 
gaged this village to the plaintiff, the 
agreement being that the plaintiff was to 
realize the royalty payable by defendants 
Nos. I and 2 in lieu of interest. 

On the 31st Deceinber 1918 and again 
26th April 1919 the plaintiff demanded the 
rent from defendants Nos. 1 and 2, but 
was met With a refusal on the ground that 
on the I7th September 1918, that is, a 
little more than two mon.hs after the date 
of Parbati Charan’s mortgage to the 
p'ain iff, they bad paid five years’ rent in 
advance to Parbati. 

The plaintiff then brought this suit 
against the e defendants for the rent 
of the Ohatt Jefst of 1325 and the Aswin 
hist of 1326 which fell due after the date 
of the mortgage. The suit was dismissed 
in the court of first instance, and this 
decision has been upheld on appeal by the 
District Judge. The plaintiff has again 
appealed to this Court* 

The sole question for decision in the ap- 
peal is whether the defendants Nos. 1 
and 2 are entitled to plead advance 
payment of royalty to the defend int 
No. 3. It is clear, I think, that they are 
not. Sec. 50 of the Transfer of Property! 
Act protects a tenant against havit)^ 
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to pay his rent twice over, if p^id in good 
f iith, but if he has paid rent before it was 
iue, it is merely an advance to the land 
lord and is not a payment in fulfihnent 
of an obligation to pay rent. 

If, then, before the date on which the 
rent falls due, the landlord makes an 
assignment, the receipt of rent cannot be 
treated as a discharge by him because by 
assignment before the rent falls due, he 
has parted with the power of giving such 
a discharge, and payment of rent before it 
falls due cannot free the tenant from 
further liability. It may be that the 
tenant does not know of the trat sfer, but 
it is clear that if he hid waited he might 
have known, and conseqi.enily ar> advance 
pavment will not save him from liability. 
The law on this point has been very 
clearly laid do v n in l^eNicht.Jh v. Saffnders 
(l) and in Cook v. Cuerra (2 and so far as 
I am aware the principle therein enuncia- 
ted has never been departed from. The 
learned District Judge is, therefore, clearly 
wrong in the view which he has taken of 
the law on this point. 

This District Judge h,is, however, fur- 
ther found that a small part of hart land m 
another village in Pandar Pargana was 
mortg'ged merely for the purpose of 
enabling the deed to be registered in 
liaghunathpnr, and he is of opinion that 
this was done with some sinister motive. 
This, however, was nvot a point in issue in 
the suit and aS the learned District Judge 
nas given absoluiely no reason for his 
opinion his decision on this point cannot 
be upheld. 

In the result then T would set aside the 
decree of the District Judge and would 
decree th s appeal with costs. 

Macpherson, J I agree 

A peal all wed* 

(1) (1870) 5 C P. 589 = 18 W.R. 1106 
• 22 L. T. 661 - 39 L.J. C.P. 2^7 

(2) (1872) 7 C.P 132 = 41 L J.C P. 89 
«20 W.R. 367 = 26 L.T. 97. 
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JWALA Prasad, J. 

Mahadeo Dntt and another* — 2nd Party- 
Petitioners V. 

J- N, Sarhar^lst Party-Opposite Party, 
Cri. Rev No. II of 1922 decided on 
14th February 1922, against an order 
Qf the Magistrate, Giridih. 


Criminal P (7., (Act Fo/l898) S 146 — ute 
as to mirieft and mineralS'^^Section applies-^ Pro- 
ceedingt Uftder cl are conduatve -Appltcabiti- 
ty ofis dion depends upon facta of each case 

If a p.iity umlt r a miuing lea^e is lu actual 
pos8V'<sn>t> of the tuiDfcs and mio* rals aa piofit 
a prendre he cafi enforce fits poa';«aision not 
only by n civil Huit but can claim to be 
maintained in their poasension by an order 
utul r 145 of the Code of Criuainal Pro- 

cedure. Whatever difficulty might have been 
felt in the eour'ti notion of the corre sponding 
sect on in the C >de of 1878 as to whether 
Sec. 145 can comprise a dispute relating to 
miin s ‘Hd rainernN it is clear tliat the present 
section provides an explanation ho as to remove 
any douot wbat«oevrr upon the point No 
doubt IS entertained upon the point that mines 
and mm rnls and the right to take mines and 
mii.ernlH cinwrll b* dealt with by an order 
imd - 1 S *c 145. Bit bt hind all this rests the 
fundi riieiunl idea in connection with Section 
145 of positive puysicfil pos-esHion The ques- 
tion as to whether Section 145 is appropriate 
must be deternained in tbo circumytances of 
each ca.sf* The prooieding drawn up under 
cl. (1) • f S ction 145 rnu t be considered to be 
conclusive of ihc exist* nee of a breach of the 
peuc unle-isit vvem shown that the informa- 
ti<m upon which the proceeding is bised does 
not in fact discbrsc any danger to a breach of 
the peace. [F. 341, C. 2, P 344, C. 1, 2.] 

Asjhar and Harihar Praf^ad Stnha —fot 
Petitioners. 

P. K. Sen and Alul Krishna Roy — for 
Opposite Party. 

Judgment.— This is an application 
again t an order of the Magi4ra»e of 
Gindin passed under Sec. 145 of the Code 
of Criminal Procedure in favour of the 
fir^^t party. The Magistrate has recorded 
the frllowiijg order. 

“ I am sa isfied on a consideration of all 
these poinrs that the first party were in 
actual piosses ion of mica mines and mica 
deposits Within Bishun Tikir village on 
the day and [Tior to it when the‘^e proceed- 
ings were started. I accordingly order 
that the first party is entitled to posses- 
sion of tne aforesaid mica mines and mica 
deposits and forbid their disturbance of 
such possession until evicted therefrom in 
due course of law.** 

The order is objected to by the second 
party. It is said that the original proceed- 
ing drawn up was with respect to specific 
plots Nos. 1,2, 3 and 1083 sitUite in 
the aforesaid village 'Bishun Tikar and 
the order in question pas>ed by the M igis- 
trate relates not only to those plots but 
to all the mica mines and mica deposits 
within the village. It is said that there 
was neither any report of the police as 
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to there being any dispute likely lo cause 
a breach of the peace with respect to 
the mica mines in the entire village, nor 
as a matter of fact was there any such 
dispute. 

Upon an* information lodged to the 
police on the 4th of August, the police 
went to the spot and found that work in 
the afoiesaid plots Nos. 1, 2, 3 and 1083 
was going on in the mountains and junj^le. 
On behalf of the first party ‘ there was 
an interference and that consequently 
there was ihe probability of .a riot between 
the parties* 

The Sub-Inspector deputed some con- 
stables to keep a watch so that there 
might be no breach of the peace, and 
requested the Magis rate to i^sue n-nices 
against both the parties under Sec. 144 of 
the Code of Criminal Procedure. The 
Magistrate accordingly by hi> order of the 
2^th of August issued notices against both 
the parties under Sec. 144 fixing the 
5th of September tor cause being shown 
as to why the order should not be made 
absolute. 

On the 5th of September the Magis- 
trate on hearing the parties came to the 
conclUhion that the dispute was with re- 
gard to a particular area in the village 
from which both parties alleged that they 
were taking mica aud he directed proceed- 
ings under Sec. 145 to be instituted, fixing 
the 22od of September for filing written 
statement. 

On that day, a petition was filed on 
behalf of the first party praying for an 
amendment of the .proceeding by including 
the entire village as the subject-matter of 
dispute. Tfie proceeding was by the order 
of the Magistrate, amended. The amend- 
ed proceeding related lo “ the possession 
of whole village Bishun Tikar (mica 
mines ,** 

In the meantime on the 2lsf- of August 
the police ..had submitted another report 
in which the police stated that the danger 
to a breach of the peace was accentuated 
and that it could only be prevented by 
attaching the subject-matter of dispute. 
In the amended proceeding, the Magistrate 
referred to the police report as a source 
of his information upon which the proceed- 
ing was founded. The report referred to 
must be the latter report of the 21st of 
August 

On the 24th of October’both the parties 
§le(J their written statements. The second 


party in its written statement (para. 7) 
htated that there was never any likelihood 
of a not or breach of the peace oo behalf 
of the second pvrty, nor did it want to 
commit any riot. Upon these facts it is 
said that there was no likelihood of a 
breach of the peace with respect to any 
mica mine in the village, far less with res- 
pect to all the mica mines therein. 

Con-equeutly it is urged that ihe pro- 
ceeding is without juri 'diction, and, even 
if there was any danger to a breach of the 
peace, it was with respect lo the specific 
plots referred to above and that the pio- 
ceediiig of the 21st of August and the order 
of the Magistrate declaring the possession 
of the first paity with respect to the mica 
mines in the entire village is without 
jurisdiction. 

regards the fust contention, which 
is directed against the entire order of the 
Magistrate, it is sufficient to state that 
the parties did not at any stage of the 
trial contend that there was no dispute 
leading to a breach of the pe ce as set 
forth in the proceedings of the Magistrate. 
No evidence wa*- directed upon this point 
by any of the parties. 

Both the police reports were clear upon 
the point that the danger to the breach of 
the peace was imminent and in spite of 
the deputation of the constables no party 
wa-. desisting from a serimg their rights 
of possession over the subject-matter of 
dispute. In the second report the matter 
came do a head, so much so that the police 
wanted an immediate action to be taken 
by attaching the property in order to pre- 
vent a breach of the peace. The plea 
taken in the wrUten statement of the 
second party (para. 7) referred to above 
only show- that the second party was not 
going to commit any riot. 

Tue written statement does not say 
tViat there is no danger to a bre ich of the 
peace on behaif of the first party. The 
plea set forth in the written statement of 
the second party is one of innocence so far 
as that party is concerned. That does not 
show that there was no danger to a breach 
of the peace. The proceeding drawn up 
under Cl. (1) of Sec. 145 must be con- 
sidered to be conclusive of the existence 
of a breach of the peace unless it were 
shown that the information upon which 
the proceeding is based does not in 
fact disclose any danger to a breach of 
the peace. Tne proceeding in this case 
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as shown above, was passed upon the 
police reports which clearly showed that 
there was a danger to a br ach of the 
peace. The proceeding therefore was not 
without jurihdiction. 

It could, however, be dropped subsequent- 
ly under Cl. (5) by a party showing to the 
Magistrate that there was in fact no dan- 
ger to a breach of the peace. The parties 
in the present case did not give any evi- 
dence disputing the correctness of the 
statement made in the proceeding with 
respect to the existence of d nger to a 
breach of the peace. This contention is, 
therefore, without any substance and must 
be overruled. 

The next contention, which attacks the 
proceeding so far as it comprises all the 
mica mines in the village, stands more or 
less on the same footing. The police re- 
port disclosed the reason of the dispute 
between the parties Each of them was 
claiming the right to work mines in the 
whole village. No doubt at the particular 
moment the specific plots of mica mines 
mentioned above were being worked out. 

The Magistrate was well within his juris- 
diction to include within the proceeding 
drawn up under Sec. 145 what he upon 
the police report and on hearing the parties 
on the 5th of September 1921 thought was 
the real subject matter of dispute between 
the parties which endangered the peace. 
The written statements filed in the ca^e 
by the parties clearly shew that the mica 
mine-: in the entire village were in dispute : 
tJide paras. 2 and 3 of the written statement 
of the first party and paras. 5, 8 and 9 of 
that of the second party. 

In fact, the whole tenor of the claim set 
forth in the written statements relates to 
possession of the mica mines in the entire 
Village. The second party alleged that 
** they were in possession and occupation 
of the entire mo>iza Bishun Tikar and of 
the surface and sub- soil rights from a long 
time by virtue of a mukuraii lease held 
from the time of their ancestors, etc.” 

Again, the second party states that the 
first party had never any concern with the 
village nor had they woikid any mica 
mines in the said mouza. Similarly, the 
first party stated in its written statement 
that the mica mines and the deposits in 
mousa Bishun Tikar was being worked by 
it from a long time. The evidence was 
also laid by both the parties claiming the 
f;i(qlu&ive n^ht of possession over the mica 


mines in the entire village. Therefore it 
is idle to contend that only the specific 
plots mentioned above were in dispute be- 
tween the parties, and not all the mica 
mines in village Bishi n Tikar, 

The M gi‘-irate construed the police 
report as disclos-ing dispute over the entire 
village and the view taken by him does 
net seem to be so perverse as to entitle this 
Court to hold that the proceeding with 
respect to the mica mines in the eniire 
wouza was without jurisdiction. The 
Magistrate is not bound by the letter of 
the police report or other information. He 
is to consider as a whole the police report 
and the information given to him and to 
satisfy himself as to the real Subject mat- 
ter of dispute between the parties. In 
this case he was satisfied that the dispute 
was with respect to mica mines in the 
entire village. 

We have no reason to quarrel with the 
Magistrate for the construction put by him 
upon the police report and the pleadings 
of the parties He heard ihe partic s on 
the 5th of September and that aho affor- 
ded to him the ground upon which he drew 
up the proceeding uith respect to the mica 
mines in the entire village. The proceed- 
ing, therefore, in the pre-ent case does 
not seem lo be at all illt gal or irregular, 
or beyond the jurisdiction of the Magis- 
trate. 

The next contention of Mr. A ghar is 
not only subtle but full of difficulty. His 
contention is that the order in question is 
too vague and general to come within the 
scope of Sec. 145 of the Code. He says 
that the fir^t party claimed their right to 
work mica mines in the village on the 
strength of a temporary lease granted by 
the proprietor of the village, whereas his 
clients (the second party) claimed to be in 
po-^ession of the entire village, both sur- 
face and Sub-soil rights, from a long time 
so far back as 1858, as mukurandars of 
the village. He says that the Criminal 
Court and particularly the enquiry under 
Sec. 145, is not proper forum where the 
intricate question relating to the rights of 
the parties as to the sub soil in the village 
can be determined. 

In short, his case is that he is a man on 
the spot admittedly in possession of the 
surface rights in the village and he is 
asserting his right to work out the mines. 
He has a right to prevent the Zemindar 
of the village from coming in and disturb* 
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ing his possession of the surface in order 
to work out the mines below the surface; 
in other words, he says that the dispute 
between him and the Zemindar and the 
lessee of the Zemindar must be determined 
by a Civil Court, and so long as the rights 
of the parties are not settled the Magis- 
trate should not force upon him a stranger 
to the village who holds only a lease of 
mining rights. 

In support of his contention Mr. A^ghar 
has relied upon the case of the Indian Iron 
an I Steel Comp any v. Ban o Gopal T^wnri 
(1) and the case of Bejoy Na^h < hatierji v. 
Bengal Coal GompanyL m In the 

latter case, the right claimed was to sink 
'coal pits upon a pare of the village named 
Nimcha on the strength of the lease which 
gave right to sink coal pi is in the entire 
village. On a construction of the leases 
set up by the contending parties, Jackson, 
J., recorded the following finding : 

“Therefore the matter in dispute here, 
being the right of the Opposite Party, the 
lessee under the second jpo'/aA, to sink 
coal pits, upon a part ot the village of 
Nimcha, which, as far as we can see from 
the papers, is not situated within the limits 
of the 800 bighas of danga ptt*et jurnee 
on which the Bengal Coal Company are 
woiking, all that the Magistrate had to 
see was whether tne Complainants or the 
Opposite Party were m posses^ion of the 
subject of dispute. 

“It appears to us that the possession in 
regard to wnich the Magistrate’s jurisdic- 
tion under Sec. 530 should be exercised 
must be of a real and tangible character. 
We think that, when a pirtv claims under 
a document or agreement the right of doing 
certain things over a large extent of terri- 
tory, the performance of acts under such 
alleged right in one portion of the ground 
over which the right extends, although it 
may be good and sufficient for the purpose 
of keeping alive that right so as to be an 
answer to the plea of limitation raised in a 
civil suit, is not of itself a sufficient posses- 
sion on which the M igistrate’s order under 
Sec. 530 may be based for the purpose of 
forbidding in a distant locality acts not 
necessarily in conflict with such possession, 
though at variance with the right. 

“The Magistrate observes that the Coal 


(1) (»919) 32C.L.J. 54«59 l.C. 403 
^22 Cr.L.J. 99. 

(2) (1875) 23 W.R.Cr. 45. 


Company could not be expected for the 
purpo e of maintaining the'r rights to dig 
pits over very few acres when they are not 
presently wanted for mining purposes. Cer- 
tainly they could nor, becau'^e, if they did 
so, and extended the range of their work, 
th y would n ake tbem-elves liable for the 
payment of addiiional rent under the sti- 
pulations of the potfah. 

“it seems to us that there was no ground 
for the contention that the Bengal Coal 
Company was in actual possession of that 
portion of the village of Nimcha, whether 
as to underground rights or otherwise in 
which the acts complained of took place, so 
as to entitle the Magistrate to interfere 
under the provisions of Sec. 530. It ap- 
pears to me that the po^fak in this case is 
one upon which the Magistrate should not 
have put what he calls summary inter- 
pretation”. 

Then his Lordship proceeds and holds 
that the construction put upon the poftnh 
by the Magistrate was erroneous His 
Lordship concludes the judgment in the 
following words : “The whofe viTage was 
not given to them, but the landlord settled 
the right to dig for coal with them, subject 
to all sorts of nghfs which are stated in 
the poit h. I have carefully abstained 
from ofF(-ring any sort of opinion as to 
whether the terms of the l ottah are such as 
resirain the landlord from assigning over 
the right to dig coal to anybody else. 

“ This, I think, is abuniantly clear ihat, 
if the landlord, in giving such right to the 
second p irty under the p tttah lately grant- 
ed, has derogated from the rights of the 
Bengal Coal Company, their remedy is per- 
fectly clear and open for they are at liberty 
to bring a j^uit against the landlord and the 
party derivi^ g tide from him, and may, on 
showing sufficient grounds, have an injun- 
ction from the Court restraining the latter 
from taking coal. The Magis rate, 1 think, 
was not the proper /or«m to which they 
ought to have gone. 

“I think, therefore, that the Magistrate’s 
order was made without Jurisdiciicn and 
on a misconception of the iacfs, and that 
consequently, it ought to be quashed”. 

This case was largely relied upon by 
Sir Asutosh Chaudburi, J, in the ca^e 
quoted above In H m Iron and 
Steel Company v. Banm Otpal Teu ari 
(1). It would, however, appear that 
both the contending parties in that case 
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were claiming upon the leases granted to 
them by the landlord. The construction of 
those leases was the matter of dispute 
between the parties and the Court clearly 
came to the conclusion that the leases 
granted to the company restricted them to 
a certain area, and the fact that they dug 
coal mines in that particular area did not 
give them constructive posi-ession over the 
entire village. 

That case is not an authority, for the 
proposition that under no circuiiistance the 
right to dig coal mines can co ne within 
the purview of S-c. 530 of the old Code 
of Criminal Procedure (lb72) correspond- 
ing to Sec. 145 of the present Code. On the 
other hand if the right was exercised with 
respect to the particular area to which the 
lease extended, Jacks m, ]., in the case nf 
Bejoy Nath Ch'ittffrji v. Beiigal Coal 
Co>npany, Lim ted would probably 
have held that the Magistrate had Jurisdic- 
tion to maintain the possession under Sec. 
145 of the Code. 

Sir Asiitosh Chaudhuri was perfectly 
right in his observation that it may be 
difficult to extend possession over other 
areas covered by mines and minerals from 
the fact of actual possession over the 
particular area and that when the question 
involves a consideration of what is meant 
by po>session in such matters and the 
difference' between actual and constructive 
possession in the ca^ e of mine*^ and miner- 
als, the proper forum is the Civil Court. 

His Lordship also makes a distinction 
between a prospective license and a lea^e to 
dig mineral-. In that case the ac ual dispu- 
tants did not “hold mining leases but mere 
prospecting licen es.” That case also is no 
authority for the proposition that mines 
and minerals or the right to ( ig mine'> and 
minerals cannot be the subject matter 
of an enqu ry under Sec. H5 of the Code 
of C rim m il Procedure. This is clear from 
the following nb>ervation of hi^ Lordship. 

“Nor does it confer any est ite or 
interest in the minerals before they are 
actually gotten. A license to dig minerals 
coupled \\ ith a g ant to carry them away 
is a profit a prendre an incorporeal 
hereditament lying in grant, and if exercised 
by an actual taking of possess on it may 
be the ^ubj cr matter of use and occupa- 
tion and [*f exc usive] may be and [even 
if non-exclusive] pr .b bly may be. the 
subject-matter of an action to recover 
possession,” 


Now I may add that if a party under 
a mining lease is in ac ual possession of 
the mines and minerals as profit a prendre 
they c in enforce their possession not c nly 
by a civil suit but can claim to be maintai- 
ned in iheir possession by an order under 
Sec. 145 of the Code of Criminal Procedure, 
Wnatever difficulty might have been felt 
in the construction of the corresponding 
section in the Code of 1878 as to whether 
Sec. 145 can compri^^e a dispute relating 
to mines and minerals, it is clear that the 
present section provides an explanation 
so as to remove any doubt whatsoever 
upm the poir.t. 

Lind or water has been d refined in 
cl. (2) of Sec. 145 to include “ buildings, 
markers, fisheries, crops or other produce 
of land and the rents or profi<:s of any such 
property.** The explanaii n was added 
with a view to remove doubts thereon upon 
the construction of the former Act as to 
whether incorporeal rights can in any 
circumstance come within the purview of 
Sec. 145. 

It used to be said under the old Act that 
Sec. 145 can deal only with tangible pro- 
perty. Therefore disputes relating to a 
profit a prendre or other incorporeal 
rignts were not brought under the scope of 
Sec. l‘»5 with the result that danger to a 
breach of the peace could not be averted 
by a summary decision as to the right of 
possession of land and the profits anting 
therefrom; whereas disputes with respect 
to such rights are more usual th m the 
disputes rela ing to the possession of land 
or water m the abstract. 

Now no doubt is entertained upon the 
point that mines and minerals and the right 
to take mines and minerals can well be 
dealt with by an ordrr under Sec. 145: 
vide Andrew Yule and (^o. V. A H 
Shone (3) and Sunder Mall v. Xihur 
hall (4). Very recently my learned 
brother, Bucknill, m the case of Maharnj 
Kumar Jagat M(h n Nath ^hah Den v 
Burn and dnmpa y (5), h Id tha S c 145 
can very well be invoked and applied in 
the case of prospecting leases in order 
to find out and ascertain whether any 
mineials are to be found in a particular 


(3/ (149) 4 P. L. J 154-49 I.C. 647 
= 20 Cr L. J. 99. 

(4) (1917) 2 P L J 037 = 2 P.L.W. 54* 
41 1. C. 132= i8 Cr. L. J. 756. 

(5) Cr. Mis. Gas. No. 21 of 1921, 



1922 


Patna 34' 


MAHADEO DUTTA u. SARKAR (Jwala Pmsad. J.) 


area. His Lordship observes: “Now 
Sec. 145 contemplates, it will be observed, 
a dispute likely to cause a breach of the 
peace concerning any land or water or the 
boundaries thereof and by sub- ec. (2) the 
expression * land or witer ’ was, by what I 
understand is an amendment of the law at 
a later date, made to include buildings, 
markets, fisheries, crops, or other produce 
of land, and the rents and profits derivable 
from such profits. But behind all this 
rests the fundamental idea in connection 
with Sec. 145 of positive physical posses- 
sion.** 

No w one may very well imagine that 
■^the right of prospecting may be at many 
periods naerely an incorporeal right; that is 
to say that it does not involve any physical 
or actual possession of any part of the pro 
perty over which the right of prospecting 
is given; as for example supp osing that an 
individual is given the right to prospect for 
oil over a very large art a of cou try, it 
could not for one moment be said that his 
right gave him any possession over that 
area which was contemplated by Sec. 145 
save in so far as it could be said with truth 
that he was exercising over any part of 
the area substantial acts of possession* 

On the other hand it is equally easy to 
understand and to contemplate that where 
in the case of certain minerals, such as 
coal, pro=<pecting and re-search and in- 
vestigation have begun, (for example an 
engine driving a diamond drill) that coal 
sheds and habitation for the workmen 
have been erected in certain places, and, 
as I have myself seen, they have been 
enclosed with a palisade or fence; then in 
cases Such as that I can well understand 
that in connection with the a?ea of locality 
where the prospector is actually engaged 
in his operations it may well be said that 
such would be a typical instance of positive 
possession of land or of possession follow- 
ing the incorporeal right which would be 
typical of inclusion ’within the purview of 
Sec. 145. 

Cases have been quoted to me in the 
course of this hearing in which it has been 
suggested that possibly in connection with 
mining rights Sec 145 was not altogether 
the best section ivhich could be utilised for 
dealing with disputes in connection with 
those rights. But I cannot help feeling 
that, although there is also some contrary 
opinion to the effect that Sec. 145 can be 
brought into play, in each case regard must 
1922 P—44 


be had as to whether there is any actual 
question of possession in dispute. 

In that case it appears from the order 
of the Magistrate that the dispute related 
to the rights of prospecting for coal and 
other minerals in villages Pindar Kone and 
JalJa, Tbana Balumath, and the order of 
the Magistrate was made declaring that 
the first party in that case was in actual 
possession in respect of carrying on pros- 
pective operations fcr underground minerals 
in the aforesaid villages 

The question as to whether Sec. 145 is 
appropriate must be determined in the 
circumstances of each case. Now, whether 
in this particular case there was a dispute 
as to the actual possession of the mica 
mines and mica deposits within village 
Bishun Tikar, undoubtedly some of the 
mica mines were actually being worked, 
particularly those in Plots Nos. 1, 2, 3 and 
1083. The Magistrate held that the first 
party was in actual possession of the mica 
mines ard had been in such possession for 
a considerably long time under several tem- 
porary leases, the last lease being of 1916. 

Upon the evidence of this actual physical 
possession over the mines in the village the 
Magistrate passed his decision in favour of 
the first party and declared their posses- 
sion. The mica mines, which were dealt 
with in this case, are said to be the only 
mica mines which are at present being 
worked, and the order of the Magistrate 
relates evidently to those mica mines. The 
possession of first parly over the mica 
mines at present in existence in the village, 
and which are being worked might lead to 
an inference in their favour of their right 
to dig mica mines elsewhere in the village ; 
but those are not the mica mines which are 
at present before us and we do not know 
what claims, not only the contending 
parties.but others, might make with respect 
to them. 

We cannot anticipate any dispute with 
regard to things not in existence. There- 
fore to construe the order of the Magistrate 
with regard to the existing facts it must be 
held that all the mica mines at present 
worked in the village are in the po-session 
of the first party and the declaration under 
Sec. 145 of the Code of Criminal Procedure 
in their favour is with respect to the actual 
physfcal possession of those mines, I 
therefore think that there is no question of 
any misapprehension in the present case 
and the order made by the Magistrate is 
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proper and unassailable in revision. 

We affirm the order and dismiss the 
application. Application dismissed, 

AJ.R. 1922 Patna 346. 

Das .and Bucknill, JJ. 

Niamat AU — Defendant Appellant. 

V. 

Yad'Ali Shah — ^Plaintiff-Ref'pondent. 

A. No. 196 of 1918 decided on 23rd 
May 1921 from the original decree of Sub.- 
J., Gaya, dated 14th August, 1918. 

Religious Endowment — Mahant— Removal by 
unauthorised persons— SuU for possession of 
office'— Court has only to consider if plaintiff has 
title to he restored to office^ 

Where a suit is brought by the Mahant of a 
religiouH (udownncnt, removed from office on 
the grourd of unfitness, to be restored to pos- 
seasion the court has not to conaider the ques- 
tion whether the persons who took upon them- 
selves the right to remove the plaintiff from 
his office were legally competent to do so, but 
the broad question, whether the plaintiff had 
any title to be restored to the poBsession of 
his office. The onus is upon Plaintiff to 
satisfy the court that he has a subsisting title 
to the endowment and if he fails to do so, the 
court is bound to refuse to give him any relief. 

|P. 34G, C. l.j 

Oanesh Butt Singh — for Appellant. 

Syed Md, Tahir and Kailash Tati — for 
Respondent. 

Das, J. — I am unable to agree with the 
View taken by the learned Judge in the 
Court below. As I read the Judgment of 
the learned Subordinate Judge, he does not 
dispute the position that the plaintiff 
is utterly unfit to be the mahant of this 
important endowment, but he proceeds on 
a very narrow ground. He has taken 
the view that as the defendants were not 
competent to remove the plaintiff from his 
position as mahant of the endowment, the 
plaintiff was entitled to be restored to 
possession. 

In my opinion, the question before the 
learned Subordinate Judge was not the 
narrow question, whether the persons who 
took upon"* themselves the right to remove 
the plaintiff from his office were legally 
competent to do so ; but the broad question 
whether the plaintiff had any title to be 
restored to the possession of his office. 
The suit w as of the plaintiffs ; the plain- 
tiff was the actor in the matter and it was 
incumbent on the plaintiff to satisfy the 
court that he bad a subsisting title in the 
endowment. 

Now what are the facts ? The plaintiff, 
on being appointed the mahant of this 


endowment, executed an ehrarnama in 
favour of the public. The* second clause of 
the ehrarnama provides as follows : — 

“ I having maintained agreeable con- 
duct shall perform with good faith and 
with elegance the duties of mahant and 
shall take care of the feeding and clothing 
and service of fakirs residing in Tahia 
Rajauli and 3l\so fakirs coming from other 
places who come and go away according 
to their position and also according to the 
means of the Takia, I shall not neglect 
or minimise the aforesaid duties and I 
shall perform all the acts according to the 
custom and manner of the family.’* 

Stopping here for a moment, the learned 
Subordinate Judge has found as a fact that 
by the act of the plaintiff, the feeding and 
clothing and service to the fakirs has been 
much curtailed and that as a matter of 
fact income of the endowment has been 
reduced during the time of the plaintiff, 
from Rs. 3,500 to Rs. 1,000 or Rs. 1,500. 
year. 

The third clause of the ekrarnania pro- 
vides as follows : — 

“Having remained in po session over 
all the moveable and immoveable proper- 
ties of the Takia by virtue of succe'Sicn and 
mahanthi m p\'Ace of the deceased Shah 
Saheb, I will manage and look after them 
without interf ‘re'ice from any body, and 
I will not in any way injure (waste) or 
transfer any prop Tty of the fakia and 
shall not encumber any property belonging 
to the takia, if I do so it AOiild be illegal, 
null and void in the face of this deed and 
no property of fakia will be liable for any 
incumbrance caused by my act.** 

Here again, the learned Subordmate 
Judge has found that the plaintiff has en- 
cumbered every item of the property that 
became vested in him as the mahant of 
the endowment and, as 1 have said before, 
the income of the endowment has dwind- 
led down to.Rs. 1,000 or Rs.l,5()0 a year, 
making it impossible for the mahant to 
carry out the objects of the endowment. 

Clause (4) provides as follows: — 

“ I will never do anv bad act and will 
not mismanage and 1 will keep watc h over 
the conducts of other f uhiis of the fakia 
so that no one may do any vicious act 
which may be the cause of infamy to the 
takia and disgrace to ancestors and which 
may be the cause of'; .shame to the 
takia and such immoral fakirs shall 
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be turned out of the iahia”. 

Now I am far from suggesting that it 
is a vicious act to marry, but certainly the 
unwritten rules of the endowment require 
a lile of asceticism amongst the mahants. 
Now it IS admitted that the plaintiff has 
married a Rajput widow and has given up 
the life of asceticism and has entered the 
life of a house holder ; he does not besmear 
his body with ashes as is customary 
amongst the mahants^ but has finally and 
for good abjured the life of an ascetic. 

In my view, according to the true con- 
struction of the endowment and having 
regard to the unwritten rules of the en- 
‘dowment, it was undoubtedly an immoral 
act on the part of the mahant to do that 
which h^ ha^ done. 

Clause t7) provides as follows : — 

“ If, I, in any way mi behave, mis- 
manage and violate the aforesaid condi- 
tions, laid down in this deed Mahant 
Gopal Bux Das (defendant No. 3) jpanohes, 
darveshes and shihjoi'f shall have right 
after enquiry and proof of my improper 
acts to remove me and to manage in the 
manner that they may consider fit and 
proper. At that time I will not have any 
objection except that I will get mainten- 
ance.*’ 

Now here is a set of express conditions 
to which the plaintiff submitted himself. 
He agrees to his removal after enquiry 
and proof of his improper acts. But the 
difficulty of the learned Subordinate Judge 
seems to be that the panch that assembled 
to try his conduct was not properly or 
regularly summoned. That may be so, 
but here the question before the learned 
Subordinate Judge was whether the plaint- 
iff, who was out of his office, was entitled 
to be restored to office. 

Having regard to the findings of the 
learned Subordinate Judge, I have no doubt 
that he should have refused to give any 
relief to the plaintiff. 

I must set aside the judgment and 
decree passed by the learned Subordinate 
Judge, allow this appeal and dismiss the 
plaintiff’s suit with costsin both the ^courts. 

Now it appears that the defendant 
No. 1 has been appointed the mahant of 
the endowment by the panch. He is only 
a boy and there is grave doubt as to 
the validity of his appointment. The 
matter is clearly one for the Legal Remem- 
brancer of this Province. I have no 
doubt that a friendly action ought to be 


instituted by the Legal Remembrancer 
under Section 92 of the Code of Civil 
Procedure to have a proper scheme of 
this endowment framed and to have a 
proper person appointed as the mahant of 
the endowment. 

Bucknill, J. — I agree. The actual 
proceedings by which the plaintiff was dis* 
possessed of his possession might have been 
irregular ; the appointment of this boy by 
some of the plaintiff’s che^as as mahant 
might also have been illegal, and the 
individuals who took active- parts in these 
affairs might not have been altogether pro- 
per parties ; but it is common ground that 
the plaintiff, by his conduct, has clearly 
incapacitated himself from holding the 
position and, therefore, under those cir- 
cumstances I cannot see ho w on any ac- 
tion brought by him the court could possi- 
bly restore him. Appeal allowed^ 

A. I. R. 1922 Patna 347 

CoUTTS AND Ross, JJ. 

Kamla Prasad — Defendant-Appellant 

V. 

Nathuni Narayan Singh and others--^ 
Plaintiffs-Respondents. 

A. 1011 of 1920, decided on 9th March 
1922, from the appellate decree of the 
District Judge, Arrah. 

Hindu Law— Mortgage by Karta is invalid 
without consent of members — Mortgagor getting 
title to property mortgaged must make good the 
representation - T. F. Act^ S. 43, 

The head of a joint family cannot mort- 
gage the joint family property without con- 
sultation with, and consent of, the other 
racmbors, but where legal necessity is proved 
it is unnecessary to prove consent because 
it will be implied. But whore the executor of 
the mortgage bond ext. cutes it as certificated 
guardian of a person who is really of age the 
recital in the bond to that effect negatives all 
idea of consent of such person. If the mort- 
gagor has no title to the properties at the time 
of the mortgage, acquires title to a portion of 
the property, he must make good his represen- 
tation to the extent of the property which has 
come to his hands. [P. 848, 0. 1.] 

Jayswal and N, N, Sen — for Appellant* 

Shiva Satan Respondents. 

Coutts, J. — This was a suit brought 
on a mortgage bond for Rs. 500 executed 
by Kamla Prasad, Defendant No. 1, as 
the karta of the Joint family and certifi- 
cated guardian of his minor brothers. 
The suit was decreed in the Court of 
first instance on contest as against 
Defendants Nos, 2 to 5 and ex-pafle 
against the other Defendants ; but on 
appeal to the District Judge this decr^O 
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has been set aside and a decree has been 
passed ex parte as against the Defendant 
No- 1. 

The principal questions which arose in 
the suit were, whether theie was any legal 
necessity for the loan and whether the De- 
fendant No. 1 was the karfa of the family. 
With regard to the question of the Defend- 
ant No. 1 being the harta of the family 
there appears to be no doubt that this is so 
but as regards legal necessity the learned 
District Judge has found that there was no 
proof of legal necessity except in regard to 
a sum of Ks. 1 60, and he says that if the 
bond had been otherwise a good bond as a 
mortgage of joint family property he would 
have passed a mortgage decree for Rs. 160 
with interest at the bond rate against all 
the Defendants : but he found that there is 
a defect in the bond inasmuch as Kamla 
Prasad executed it as karta and certificated 
guardian of bis brothers. 

As the learned District Judge has said 
the law is that the head of a joint family 
cannot mortgage the joint family property 
without consultation with, and consent of, 
the other members, but where legal neces- 
sity is proved it is unnecessary to prove 
consent because this will be implied as in 
the present' case. If Kamla Prasad had 
executed the bond as karta of the family 
the consent of the other members would 
have been assumed, but one of the other 
members Lachrni Nairayan was of age at 
the time of the execution of the bond and 
Kamla Prasad executed the bond as certi- 
ficated guardian of Lachrni Narayan, and, 
as the learned District Judge very justly re- 
marks, this recital in the bond negatives all 
idea of consent of Lachrni Narayan, so 
that there is a defect in the bond. 

There can be no doubt that the view of 
the law which has been taken by the learn- 
ed District Judge in the matter of the de- 
cree against the Defendant No. 1 is the 
correct view. Kamla Prosad mortgaged a 
certain nroperty as having a right to do so: 
he had in fact, however, no title, but as 
title 10 a portion of the property has now 
come to him he must make good his repre- 
sentation to the extent of the property 
which has come to his hands. This is un- 
doubtedly the correct view of the law and the 
learned District Judge has rightly passed 
^ fdrie this Defendant. 


I see no reason to interfere and would 
dismiss this appeal’ with costs. 

Das, J : — I agree. 

Appeal dismis$ed» 

A. I. R. 1922 Patna 348. 

JWAr.A Prasad and Coutts, JJ. 

King''^ Emperor — Prosecutor — Petitioner. 

V. 

Punit Chain and others — Accused- 

Opp-Party. 

Jury Reference No. 2 of 1922 decided on 
3lst March 19 i2 by the S.J., Patna, dated 
24th January 1922* 

OO Cr. P. C. {Act V of 189S), S. 307, els. 1 and 
3 — Disagreement tuith the verdict — Sessions 
Judge, should record their reasons for the verdict 
-^High Court has pouertoset aside verdict on 
substantial grounds. 

In making a reference under S. 307 of Cr. P. 
C., disagreeing with the verdict of the jury, the 
ScHHiouvS Judge Bhoiild ask fur their reasons for 
the veidict. It is sLill more necessary, when- 
ever there is a difference in the opinion of the 
July, to consider not only the opinion of the 
majority, but also of the minority of the Jury. 
S.307, CJ.(3) requires due weight to be given by 
the High Court to the opinion of the Sessions 
Judge and of the Jury. 

IP. 350, 0. 2; P.351, C.l.] 

Per Jwala Prasad, J.— Although on a refer- 
ence the High Court is required to consider the 
entire evidence in the case that does not neces- 
sarily mean that the opinion of the Jury on, the 
question of fact will bo ignored. There must 
be something more than a mere estimate of the 
evidtnee on facts that should entitle the High 
Court to upset the verdict of the Jury. When- 
ever the verdict of a Jury is set aside, it must 
be upon a very substantial ground, and not 
merely upon the giound that another view of 
the evidence might be taken. 

[P. 361, C. 1,2] 

Per Coutts, J. — After the change in the 
new Cr P. Code, the High Court is entitled to 
look into the entire evidence of the case and to 
give due weight to the opinion of the Sessions 
Judge and of the Jury and not to rely solely on 
the verdict of the Jury. The High Court is not 
bound to act in accordance with the unanimous 
verdict of the Jury, although it is shown not to 
be perverse or clearly and manifestly wrong 

[P. 352. 0. 1.] 

(b) Criminal P» C., S, 1 62-^Statements of 
mtnesscB-^late record by PoUce-^Statements 
should be discarded. 

Whatever reasons might be given by the 
police to the late recording of the statement of 
tlio principal witnesses tor the prosecution, the 
defence is entitled to ask thit the evidence of 
those witnesses should be discarded inasmuch 
as there was sufficient time and opportunity 
fot tbhir being tutofed. [P. 3ai, 0. l.J 
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H, L Iffandhe ilyar — for the Crown. 

P. B* Lall and Indu Bhushan BUw >$ — 
for the accused. 

Jwala Prasad, J — This is a reference 
•under Section 307 of the Code of Criminal 
Procedure by the Sessions Judge of Patna 
recommending that Punit and Ramkhela* 
wan be convicted of an offence under Sec- 
tion r02, I. P. C. read with Section 34, 
I. P. C. and under Section 148, 1. P. C. 
and that Sita Kam and Inder be convicted 
of an^offence under Section 147, I. P. C. 

The above named four persons along 
with 17 others were tried by the learned 
jBessions Judge of Patna with the aid of a 
jury consisting of 5 gentlemen, on the 
charge of having murdered one Kokil 
Mahto. The Jury leturned a divided 
verdict, three of the jurors returned a ver- 
dict of not guilty and two a verdict of 
guilty. 

The learned Sessions Judge accepted the 
verdict of the majority of the Jury with 
respect to the 17 accused persons, and 
disagreeing with the verdict of the majo- 
rity with rei^pect to the aforesaid four per- 
sons has referred their case to us under 
Section 307 of the Code of Criminal Pro- 
cedure. The reason for the reference has 
been tiiven by the learned Sessions Judge 
in his letter No. 329 XI, dated the 24th of 
February 1922, to this Court. He says — 

“ The evidence appears tome conclusive 
to establish the charges of rioting and to 
prove that the four men, Punit, Ram Khe- 
lawan, Sita Kam and Inder, were members 
of the body of rioters, that the two former 
were armed with hhalast that Sita Ram 
and Inder carried lathia and that either 
Punit or Ram Khelawan in furtherance of 
an intention which was common to both 
of them, caused the fatal wound in the 
chest of Kokil. My charge to the Jury 
will show the details of the evidence 
against each of these four men- 

“ I rely particularly on the evidence of 
Saudagar, Mussamat Subhagia, Mussamat 
Makhni, Ram Prasad Lohar, constable 
Ram Bilas Singh, and Dahaur. I can find 
no reason why Mussamat Subhagia or 
Mussamat Makni or Ram Prasad Lohar 
or constable Ram Bilas Singh or Dahaur 
should perjure themselves, and their de- 
meanour in the witness box was quite 
satisfactory. The evidence itself shows no 
grounds at all for considering their testi* 
txiotty to be inSpii^ed by any eVil motives. 


“As against all the four men with* whom 
this reference is concerned there is a fur- 
ther fact that they were all arrested near 
the scene that night and also the fact that 
Sita Ram was found wearing a woman’s 
garb.” 

It may incidentally be mentioned here 
that the charge to the Jury, the verdict of 
the jury and the judgment of the Court all 
took place on the 21st of February 1922, 
as the order sheet and the verdict of the 
jury and the judgment show, but the 
charge to the jury bears the date 23rd 
February 1922 under the signature of the 
learned Sessions Judge. 

No doubt, the jury was charged on the 
2lst and apparently a typed copy was 
placed before the learned Sessions Judge 
for his signature on tlie 23rd. it should 
have appeared on this copy when the Jury 
was actually charged. 

In the letter of reference it would appear 
from the summary of the reasons quoted 
above that the learned Sessions Judge has 
not really discussed the evidence in the 
case for and against the accused persons 
in order to justify the conclusion that the 
charge against the afore-aid four accused 
persons was established. He, however, 
refers to his charge to the Jury for details 
of the evidence against each of the afore- 
said four persons. 

Now in the charge to the Jury the evi- 
dence on the record has been bummarised 
very fully by the learned Sessions Judge. 
He has referred to the various circumstan- 
ces which appeared in the evidence to be 
against the witne'-ses in question. As to 
Musammat Subhagia and Musammat 
Makhni, the learned Sessions Judge has 
stated in the charge to the Jury that they 
were not mentioned in the first information, 
and he also refers to the explanation oflfered 
on behalf of the prosecution of their not 
having been so mentioned. He said that 
as soon as they saw the attack upon Kokil 
they went inside and shut the door, and 
therefore, they bad no opportunity of 
seeing Saudagar who must have arrived at 
a later stage. 

The learned Sessions Judge also points 
out that these two witnesses were not exa- 
mined even by the Sub-Inspector till 
the evening of next day, the 8th of 
October and this is sought to be 
explained by the fact that the Sub* 
Inspcictor was too The further 
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attack upon the evidence of these wit- 
nesses is stated in the charge to be that 
they were subordinates of Kokil and 
consequently were under his influence. 
Certain discrepancies in their evidence 
were also pointed out. 

Now against Ram Prasad the learned 
Sessions Judge pointed out that he was not 
examined by the Sub- Inspector till the 
night of the 9th of October, that is, the 
third day from the day of the otcurrence. 
He was also not mentioned in the first 
information. 

Dahaur was not mentioned in the first 
information. Besides, he was at the time 
of the occurrence tar down the lane to the 
south of Kokil*s and Punit*s house, and it 
is more than doubtful whether by the time 
that, he says, he came to the ircene of 
occurrence, after having heard the cries, the 
accused were still assaulting the deceased. 

This fact is not mentioned in the charge 
to the Jury. Ram Bilas Singh, the last 
witness referred to by the learned Sessions 
Judge, is said to have heard the huVa when 
he was proceeding down the lane from the 
north. He must then at the time be 
about 300 feet from the place of occurrence. 
His evidence in the Court of Sessions as 
to the number of men he actually saw 
striking and the length of time within 
which he heard the hulla is discrepant as 
compared with his evidence before the 
Committing Magistrate. He, of course, 
recognized Punit only. 

On behalf of the defence it has been 
urged that apart from the aforesaid 
criticisms of the evidence of the witnesses 
relied upon by the learned Sessions Judge 
in the order of reference, it was inherently 
impossible for the witnesses to have 
recognized the assailants. Saudagar, son 
of the deceased says that he and the 
deceased were taking their evening meals 
together, and that the deceased had left 
the place while Saudagar was still at his 
meals; sometime after he heard a hulla and 
then came out of his house and proceeded 
towards the place of occurrence. 

Now, the place of occurrence from his 
house is about ISO-feet. The assault was 
a sudden one. The assailants apparently 
were in ambush waiting for the victim to 
pass along the lane. The suggestion is, 
tborefore, reasonable that there was hardly 
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time for Sandagar to have arrived at the 
scene after hearing the cries and to have 
witnessed the assailants still assaulting 
the deceased. The evidence of the 
two Musammafg^ Makhni and Subhagia, 
has also been shown to us, and it has bee, 
contended that according to these 
witnesses the assailants quietly assaulted 
the deceased and there was no htlla at all. 
The moan had gone down and it was 
starlit night. The lane is a narrow one 
and the lantern shown at point 7 in the 
police map was at a distance of 150 feet. 

The defence Counsel, therefore, urges 
with sone force ihat there was na^ 
sufficient light to enable ihe witnesses to 
come from the distance alleged by them and 
to have ideniified the assailants. The 
learned Assistant Government Advocate 
has reterred us to the evidence of a 
number of witnesses who are said to have 
been referred to in the charge to the Jury 
as having been connected with the dewas. 
The fact that the dewas was going on an 
point No. 14 marked in the Police map, 
where these witnesses are said to have 
collected at the time of occurrence, does 
not appear to have been mentioned in the 
first information. 

Besides, in view of the criticisms slated 
in the charge, the learned Sessions Judge 
himself does not seem to rely upon the 
witnesses connected with the dewas. 
Therefore, these witnesses must be 
altogether dispensed with in considering 
the present reference. 

Now the learned Sessions Judge has not 
himself discussed the evidence in his letter 
of reference. He has simply said that the 
evidence of the witnesses mentioned above 
should be accepted. He ought to have 
given his reasons for accepting the evi- 
dence. He ought to have met all the 
objections raised by the defence against 
the evidence of the aforesaid witnesses; 
in other words, he ought to have given his 
reasons for the decision arrived at by him, 
that the evidence in the case establishes 
the guilt of the aforesaid four persons. 

Now, this was obviously more neces- 
sary in the present case because the learned 
Sessions Judge has deviated from the well 
recognized principle, that in making a| 
reference under Section 307 of the Code! 
of Criminal Procedure disagreeing with! 
the verdict of the Jury, the learned Sessions] 
Judge should have asked for their reasons) 
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for the verdllct. y' 

It was still more necessary, as it was 
pointed out in the case of Bmperor v. 
Musammat Zohra (1), that when the Jury 
• had differed and there was a division in 
the opinion of the Jury we have to consider 
not only the opinion of the majority but 
also oft he minority of the Jury. Section 
307, Clause (3J requires us to give “ due 
weight to the opinion of the Sessions Judge 
and the Jury.” 

We have in the present case got the 
opinion of the Judge, but we have not got 
the reasons and the opinion of the Jury 
except the verdict of ‘not guilty*. We 
Have, * therefore, to depend entiiely upon 
the record in the case or upon the argu- 
ments advanced on behalf of the defence 
in order to find out whether the evidence 
relied upon by the learned Sessions Judge 
should or should not be accepted as proving 
the guilt of the accused. 

Now, we have given broadly, without 
having gone into minute details, a sum- 
mary of the criticisms that might have 
been present in the minds of the Jurors 
when they discarded the evidence on 
behalf of the prosecution and held that the 
case against the accused was not proved. 

Whatever there might have been the 
explanations for the Police to record late 
the statement of the principal witnesses 
for the prosecution, the defence is entitled 
to ask that the evidence of those witnesses 
should be discarded, inasmuch as there 
was sufficient time and opportunity for their 
br^ing tutored. Thus eliminated, there 
was only the evidence of Dahaur and Ram 
Bilas Smgti against whom also there were 
reasons for holding that they did not come 
in proper time to identify the assailants. 
Therefore, the verdict of the Jury m the 
present case cannot be said to have been a 
perverse one. 

Upon the evidence at the best it can be 
said that .there was room for another 
opinion, an opiuion differing from 
that of the Jury. But that is not the 
criterion upon which a reference under 
Section 307 of the Code of Criminal Pro 
cedure should be determined. True, on 
a reference the High Court is required to 
consider the entire evidence in the case, 
but that does not necessarily mean that 
the opinion of th j Jury on the question of 
fact will be ignored. There must be 

' liTTWlO) 1 P. L."Tr65y^55 I. C. 294 
Cr, L. J- 278. 
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something more than a mere estimate of i 
the evidence on the facts that should entitle] 
us to upset the verdict of the Jury. I 
I do not think it is necessary in this case 
to discuss the various authorities placed be- 
fore us on both sides. Each case was decided 
on its own merits : vid§ Emperor y. 8war- 
namoyee Biswas (2), Queen v. Sham Bag- 
di (3), Emj eror v. Lyall and otherg (4), 
Emperor Y. Ohellan and oihers (5), E nperoTf 
v. AnandaOharan Thahur (6), King Empe- 
ror V. Salimndi Sardar (7), Emperor v. 
Sheikh Neamaiulla (8), Emperor v. 
Mugammat Zohra and another (1), and Em- 
peror V. Bhuilotan Singh and Others (9). 

Now, the meaning and scope of Section 
307 was discussed by me in the case 
already referred to above, namely, Emperor 
V. Musammat Zohra and another [l), SLud 
I do not propose in this case to go into that 
discussion again, but I have not siill come 
across a single case where the verdict of 
the Jury on a question of fact has been 
set aside without there being an astounding 
reason for it. 

The case Emperor v. Sheikh Neama- 
tulla (8), is an instance of the kind. There, 
the verdict of the Jury was set aside when 
there was an omission in the Sessions 
Judge’s charge to the Jury of a very material 
fact, namely, of incriminating articles in 
the shape of ornaments with blood stains 
found in the possession of the accused. 
Under those circumstances his Lordship, 
Sir La wrence Jenkins, C. J. held that a 
proper ca'=e was made out for dilTering 
from the opinion of the Jury and for con- 
victing the accused. Therefore, whenever 
a verdict of a Jury is set aside it must be 
upon a very substantial ground, and not 
merely upon the ground that another view 
of the evidence might be taken. 

In the present case the facts and the 
criticisms of the learned Judge wete placed 
before the Jury in his charge, and the 
Jury u pon a consideration of the evi- 

(2) (1913) 41 Cal. 621=21 I. C. 9ob = 

14 Cr. L. J. 660. 

(3) (1873) 13 B.L.R. Ap. 19-20 W.R. 
Cr. 73. 

(4) (1901) 29 Cal. 128-6 C.W.N. 258. 

(5) (1905) 29 Mad. 91=3 Cr. L.J. 371. 

(6) (1909) 36 Cai. 629=9 C.L J. 638- 
2I.C. 497 = 13 CWN. 757. 

(7) (1912) 16 C.W.N. 107. 

(8) (1913) 17 C. W. N. 1077=21 I. C. 
156-14 Cr. L.J. 556 

(9) A.l.R, 1921 Pat. 506. 
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dence and the circumstances gave a deci- 
ded and unambiguous verdict of ‘not 
guilty.’ We have also duly considered the 
entire evidence in the case and the opinion 
of both the Jury and the learned Sessions 
Ji.dge and we have come to the conclusion 
that this is not a case in which we should 
interfere. 

We cannot, therefore, accept the refer- 
ence. The verdict of the Jury is accepted 
and the accused are acquitted. 

Coutte, J. — I agree that this reference 
must fail; but I am not certain that I 
would accept all the remarks which have 
been made by my learned brother. Section 
307, Sub-clause (3) of the Criminal Pro- 
cedure Code requires that the High Court 
shall, after considering the entire evidence 
and after giving due weight to the opinions 
of the Sessions Judge and the Jury, acquit 
or convict the accused of any offence of 
which the Jury could have convicted him 
upon the charge framed and placed before 
it, and in many cases the High Court has 
convicted accused persons in respect of 
whom there has been an unanimous verdict 
of ‘not guilty’. The case of Smperot v. 
Lpdl and others ( 4 ) was such a case. 

In that case it was contended on behalf 
of the accused that the High Court was 
bound to act in accordance with the un- 
animous verdict of the Jury unless it was 
shown to be ‘perverse or clearly and mani- 
ftstly wrong. It was held, however, that 
this was not so and that since the altera- 
tion of the section by the Act of 1898 the 
High Court was bound to consider the 
entire evidence of the case and to give due 
weight to the opinion of the Sessions Judge 
and of the Jury and not to rely solely on 
the Verdict of the Jury. This is, in my 
opinion, the correct view of the law as it 
now stands. 

The opinion of a jury is its verdict and 
not the reasons on which the verdict is 
based, but although when a case has been 
referred the High Court is bound to con- 
sider the entire evidence, the verdict of the 
Jury must not be lightly disregarded, 
due Weight must be given to it and in refer- 
|ing a case under this section it is not 
sufficient for the Sessions Judge to say 
merely that he believes the evidence of 
witnesses on whose evidence the jury has 
returned a verdict of not guilty. He should 
give reasons for his opinion in sufficient 
detail to enable the court to appreciate it 
and to give due weight to it. 

Beferenoe negatived. 
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Das AND Adami, JJ. 

Bhagwafi Kuer — Petitioner 

Jagdam Sahay and of Aert— Opposite 
Party. 

Civ. Rev. No. 32 of 1922 decided on 
2nd January 1922. For Review of Judg- 
ment in A No. 164 of 1918 dated 2 1st 
June 1921 and reported in A. I. R. 1921 
Patna 260. 

Civil P. O.I^ R. 9. — Ejectmtnt — Non- 
joinder of person under whom defendant claims 
title does not disentitle plaintiff to relief. 

A court is not incompetent to grunt u decree 
to the plaintiff for possesBion as against the 
pei'^ou in judicial pOHSMSsion of the property, 
even if for some reason the plaintiff does not 
choose to claim any relief as Ui^ainsfc the party 
who may have pub the other piriy in actual 
possession 2l Bom. 229 followed [P. 351, C 1. ] 

8. M. MulUch and Siva Nandan Roy — 
for applicant. 

P. N, Sinha and B. 0. Sinha—fox Oppo- 
site patty. 

ORDER. 

Das, J. — This is an application for 
review of our judgment dated the 21st June 
1921. The principal ground urged by 
Mr. Sushi 1 Midhab Muljick on behalf of 
the applicant is that we have given a 
decree to the plaintiffs which they did not 
ask for in the plaint. 

The suit was a suit for possession of 
certain properties set out in the schedule. 
The plaintiff claimed to be the reversioner 
of one Girwar Narain and entitled to the 
properties on the death of his daughter, 
Fateh Kuer. The applicant claims ter 
hold a makarari lease in her favour gran- 
ted to her by Fateh Kuer. 

The plaintiff’s case in the plaint was 
that Girwar Narain was separate from 
his brother Sadhoo Narain and that upon 
his death his estate devolved upon his 
daughter, Fateh Kuer, and that upon 
Fateh Kuer’s death the plaintiff became 
entitled to the estate which belonged to 
Girwar Narain. It appears that upon 
Gir war’s death, there was a contest 
between Fateh Kuer on the one hand 
and Ram Prasad and Sant Prasad, 
sons of Sadhoo Narain on the other. 
There was a settlement between the 
parties by which the properties of Gir- 
war Narain were divided between all 
the parties, who claimed to bAve an 
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interest in the estate of Girwar Narain. 

The plaintiff became a party to that 
compromif^e through his father but it ap- 
pears that he was then an infant and 
never ratihed the transaction into which 
his father entered on his behalf. He ac- 
cordingly by his action claimed to recover 
possession of the properties and cited the 
applicant as one of the principal defend- 
ants in the suit. He alleged in the se- 
venth paragraph of his plaint that the 
defendant No 2, that is to say, the appli- 
cant, representing herself as the purchaser 
of perpetual mokararf right created under 
a deed executed by Mummmat Fateh 
Ku^r, was in unlawful possession of the 
property described in schedule I and that 
the defendant No. 1 was bolding unlawful 
possession 1 ke a proprietor over the pro- 
perty mentioned in that schedule without 
having any right whatsoever. 

The applicant, who, as I have menbon- 
ed, was cited as defendant No. 2 in the 
action, entered appearance and claimed 
under the woktrtari deed executed in her 
favour by Mussammat Fateh Kuer. That 
was the claim which she put forward in 
the action. Her case was that Girwar 
Narain w^s joint with his brother Sadhoo 
and that the compromise between the par- 
ties was binding upon the plaintiff. She 
accordingly contended in her writtfn tate- 
ment that Fateh Kuer took an absolute 
interest in the properties which wer as- 
signed to her and was competent to exe- 
cute a vnoharruri deed in her favour. 

By our judgment we came to the conclu- 
sion that Girwar N irain was separate 
from Sadhoo and that the compromise be 
tween the parties did not or erate to give 
any absolute title to Fat- h Ki er and that 
the compromise was not bind ng upon the 
plaintiff. We g ive the plaintiff a decree 
for possession as against all the defen- 
dants. 

Mr. Sushil Madhab Mullick’s argument 
is that the plaintiff cbiimed posse sion of 
the proprietary intfrest in the properties 
and that there w as no power in the Court ^o 
give him a decree in respect of the mokar 
rari interest which is in the applic mt for 
the reason that the plaintiff never claimed 
possession of that interest. 

We are by no means prepared to accede 
to the argument of Mr. Mu Hick ; but as- 
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suming that his contention is correct, the 
point becomes one of technicality without 
any substance to recommend it. The di- 
fficulty can be remedied at any time by 
amendment of the plaint, and if we are to 
grant a review we would be compelled to 
allow any application for amendment that 
might be made on behalf of the plaintiff if 
in justice the plaintiff is entitled to a de* 
cree as against the applicant. 

Mr. Mullick then contended that in Jus- 
tice the plaintiff was not entitled to any 
decree as against his client, inasmuch as 
the question as between the plaintiff and 
Ram Prasad was left open. It appears 
that during the pendency of the case, the 
plamiiff and Kam Prasad entered into a 
settlement and by our Judgment we did not, 
in any way, decide the question as be- 
tween the plaintiff and Ram Pra ad. 
Mr. Mullick’s argument now is that if any 
one dispossessed the plaintiff it was Ram 
Prasad and that as his client claims title 
under Kam Prasad, it is unfair to give a 
decree to the plaintiff as against his client, 
leaving the entire question open as between 
the plaintiff and Ram Prasad. 

In the first place it may be pointed out 
that his client does not claim any title 
through Ram Prasad, she held under a 
mokirrart deed executed in her favour by 
Fateh Kuer ; that is, the deed which she 
sets up in her written statement. It is 
quite true that on Fateh Kuer’s death, 
there was a congest in the Land Registra- 
tion Department as between Ram Prasad 
on the one hand and Fateh Kuer’s daugh- 
ter on the other as to who was entitled to 
be registered in the Land Registration 
Department in the place of Fateh Kuer, 
and the Land Registration Department 
decided the question in favour of Ram 
Pra-ad : and we have no reason to doubt 
that since that decision the petitioner has 
been paying rent to Ram Prasad. 

Mr. Mullick’s contention is that we 
must regard that decision subsequent to 
the death of Fateh Kuer as a new settle- 
ment by Ram Prasad in favour of his 
client. 1 cannot look upon the decisioi|^. 
in that way at all. The petitioned 
claims under Fateh Kuer and though it 
L quite true she is now paying rent 
to Ram Prasad because the Land 
Registration Department has decided 
the question in favour of Ram Prasad, 
etill she claims to be in possession of 
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the property, not by virtue of any settle- 
ment made by Ram Prasad, but by virtue 
of the settlement made by Fateh Kuer. 

The question, therefore in the form in 
which it has been raised by Mr. Muliick, 
does not arise ; but asj-uming it does 
arise, I am not prepared to admit that we 
are incompetent to give a decree to the 
plaintiff for possession as against the per- 
son in judicial possession of the property, 
if for some reason the plaintiff does not 
choose to claim any relief as against the 
party who may put the other party in 
actual possession of the land. The deci- 
sion of the Bombay High Court to which 
1 referred in the course of my judgment* 
is conclusive on the point. Mr. Muliick 
relied upon the case of IL H. Cannon v. 
Bissonafh Adhihari (!)• 

It appears that that case was subse- 
quently relied upon by the Calcutta High 
Court in a case which was reversed by the 
Judicial Committee in the case of lltja 
Darga Pra.^ad Singh v. Braja Nath Bo>e, 
(2). That Case was also not followed by 
the Bombay High Court in the case to 
which I referred. It appears to me that 
the decision of Farran, C J. correctly lays 
down the principle that ou ht to guide us 
in dealing with cases of this nature. 

This application fails and must be 
refused with costs. Hearing fee two gold 
mohnrs* 

Adami, J.—I agree. 

Aj>f^icaHon refnceh 

* Kashi Y- 8a las'hiv (it {iS9S) 21 Bom, 
229. 

(1) (1879) 5 CL.R. 154. 

(2) (1912)39 Cal. 696 = 15 I.C. 219 

= 39 I.A. 133 (P.C.) 
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Dawson Miller, C. J. and Adami, J. 
Q>^amudd n Khan and another — Plaint- 
iffs- Appellants 

V. 

Eamyad Singh and others — Defendants- 
Respo’ dents. 

LP A. Nos. 101 and 102 of 1921, decid- 
pn 27th April 1922, against the judgment 
Boss, ]., dated 27th October, 1921. 
Bengal Tenancy Act {VIII B* C of 188S), 
8, 22 {2) — Colleotorate partition — Lana falling 
into particular takhta — Landlords cannot dispute 
it except where there is arrangement to the con^ 
ttary at time of Bat war a. 

la all cases where you have a Collectorafce 
ptTtitiou between co-proprietors, if the lands 


SINGH (Dawson Miller, C. J.) 

are merely tbe bakasht lands of the landlords 

before the partition, then in the absence of 
ony Fpecial arrangement come to between the 
landlords tbemsclves at the time of tbe bat” 
icara^ none of them has the right to dispute 
tbe possession of those into whose taWita the 
particular lands in question fall. The only 
exceptions seem to be those which are created 
by law either under the Bengal Tenancy Act 
or under some other provision of law whereby 
a tenancy interest or possibly some other inter- 
est in land is acquired. 

[P. 856, C 2.1 

8’. M. MulHch and E. P. Sinha-Aox 
Appellant^. 

Jv, Sahai and S. N> Bat — for Respond* 
ents. 

Dawson Miller, C.J. — These are twp.., 
appeals under the Letters Patent from a 
decision of Mr. Justice Ross, dated the 
27th of October last. There were two 
cases instituted by two co-sharer landlords 
claiming in the one case 8 highas of land 
and in the other case 22 highas 5 hafhas 
against the same defendant, who previous- 
ly had been a co sharer with the plaintiffs. 
Both the suits lai'^ed exactly the same 
question for determination; they have been 
heard together and determined by one 
judgment. 

The plaintiff and the defendants were 
co-sharer landlords in rnouza Silarhi and 
in April 1918 effpcied a Collectorate parti- 
tion whereby different parcels of the lands 
in suit lell into the fakh^as of the plaintiffs 
respectively. It appears that before the 
Collectorate partition the defendants had 
been in actual possession of the lands and 
had been cultivating them ard giving a 
portion of the produce to their co-sharer 
landlords. After the partition when tbe 
plaintiffs sought to pet possession they 
were lesisted by the defendants and after 
certain proceedings under Section 144 of 
the Criminal Procedure the present suits 
were instituted in October 1918 by the 
plaintiffs claiming possession of the lands 
after eviction of the defendants. 

The ca e set up by the defendants in 
their written statement was that the lands 
were their ancestral kaimi raiyaii lands 
which they acquired before their acquisi- 
tion of the proprietary interest, and of 
course if that case could have been made 
out, no doubt, the defendants would have 
been entitled to remain in possession as 
raiyats notwithstanding the subsequent 
partition. 

The case made by tbe plaintiffs was 
that the lands in question were not 
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the defendants* raiyati jot e at all but were 
the mihlcB hakushat lands and that the 
defendants were in fact in possession before 
the hatwara but were in possession as 
m tUhst and it was not disputed that the 
distribution of the produce was as stated 
and as set out in the record of rights. 

A further defence was raised by the 
defendants to the effect that even if the 
disputed lands were the maliks' hakaskt 
lands, which they denied, then in that case 
also they were-entitled to remain in posses- 
sion notwithrtanding the partition, as there 
was no law or custom by which the 
defendants’ ka^^ht right in the disputed 
iSnds' could, alter the Batwara and 
demarcation of boundaries, be extinguished. 
The record-of rights described the lands 
as bakisht of the mahks and in a note in 
the survey Khaftari the manner in which 
the rent or the produce was distributed 
was thus stated: — 

“Afier deducting the raiyati half share, 
from the remainder of the produce is again 
deducted landlords* share due to the co- 
sharer in possession and the residue is 
divided amongst the oiher malikf^ accord- 
ing to their shares with an addition of one 
and one-fourth seers in the maund for 
cess.*’ 

When the ca^e came before the trial 
court the defendants contended that this 
entry in the record-of rights wascon^stent, 
and consistent only, with a raiyati interest 
in the defendants and they strongly relied 
Upon that entry as supporting their claim 
which was also evidenced by some oral 
testimony and that they had many years 
ago and before they became proprietors 
acquired a raiyati interest in the land. 
That contention, however, failed. 

The learned Munsif came to the conclu- 
sion that the deiendants had never acquired 
raiyati interest by purchase or otherwise 
from any tenant or from any one, and he 
found that tbe en ryin the record-of-righis 
was not inconsi^tent with that which in 
another part of the record was distinctly 
stated, namely, that the lands were the 
hahaiht lands of the malikst and upon the 
whole of the evidence he arrived at the 
conclusion of fact upon that issue adverse 
to the defendants. 

He further came to the conclusion that 
as the d fendants were neither maliks nor 
tenants of the pattis in whicb the disputed 
lands wore situated, they were not entitled 
|o t&m%m in possession. That finding dis- 


posed of the point raised as an alternative 
point by the defendants that having been 
in possession of hakasht lands they were 
still after the batwara entitled to remain 
in possession upon payment of rent to their 
co-sharers. 

Theca^e then went on appeal to the 
Subordinate Judge and he arrived at 
exactly the same conclu^ion of fact as that 
which the Munsif had come to and found 
that there was absolutely no documentary 
evidence to prove that the defendant had 
ever acquired any tenancy right prior to 
their acquisition of proprietary right in the 
village and that the oral evidence on their 
behalf was quite unreliable. Those 
findings of lact cannot be questioned in 
second appeal, but when the case came 
on second appeal, to thi j Court it was 
contended betore the learned Judge that 
notwithstanding the finding of lact the 
delendants had upon the facts found 
acquired an interest in the land which was 
not extinguished by reason oi the batwara 
proceedings. 

This view of the case appears to have 
commended iiself to the learned Judge 
because he allowed the appeal and 
di-missed the suits with co.^ts. He was 
apparently influenced by the entry in the 
record-of -rights as to the manner in which 
the produce had been distributed between 
the defendants actually occupying the land 
and their co-sharers. He thought that this 
fact iiself negatived the suggestion that the 
lands were part of the serai t lands of all 
the proprietors held for the purpose of 
convenience by those particular proprietors, 
the defendants. 

If the learned Judge meant by that 
passage that the plaintiffs were contending 
that these were zerait lands and, 
therefore, that no right of occupancy 
could be acquired in them, the learned 
Judge had not appreciated what the real 
issues in the case were. 1 think, however* 
it is only fair to the learned Judge to say 
that in using the words zeraiti lands there, 
he was not using the term in the technical 
sense in which it is used in the Bengal 
Tenancy Act. He probably meant to use 
the expression merely to indicate landfln 
the direct possession of the malihs such as 
bakasht lands. However that may bei the 
conclusion he arrived at was that the 
plaintiffs even after the Batwara could 
only become entitled to cultivating posses- 
sion of the disputed land! as a rfsult o| 
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partitiota, if the right to cultivate itself was 
in hotchpot when the parti lion was made. 
It seems to me with f^reat respect to the 
learned Judge that in expressing tht matter, 
as 1 have just stated, he was somewhat 
misplacing the Ofins, 

Unless the plaintiff's had acquired some 
right in the lands known to the law, some 
tenancy right or somcright recognised by the 
law as creating an interest therein, other 
than the proprietary inieiest, the result 
of the partition would inevitably be that 
the co-sharers to whose takhta tbe land was 
allotted would get possession of the land, 
and direct possession, unless there was 
some tenant already on the land. It was not 
necessary to prove affirm »tively that’ it was 
the intention in the Batwura procecuings 
that this land should be given into the direct 
cultivating possession of the landlords. 

it must be presumed that the right to 
cultlvaie was con^jidered by the landlords 
at the time of the partition to have been, 
as the learned Judge described it, iti^elf in 
hotchpot. Apart altogether from any in- 
tention, it seems to me that it was in hotch- 
pot and that the oniti; was upon tbe defend- 
ant to prove by some arrangement or by 
some agreement between the proprietors 
when the hutwara partition was effected 
that the right actually to cultivate was not 
in hotchpot. Two cases however, have been 
relied upon by the learned Government 
Pleader on behalf of the respondents which 
he says support his contention. 

The first of those was Basudeo Narain 
V. Eadhakit^han (1', to the judgment in 
which my learned brother was a party, in 
which it was decided that a co sharer, who 
acquires an occupancy holding during the 
continuance of the joint estate of himself 
and his CO. sharers, does not lose his raiyati 
right by reason of a Coilectorate partiiion. 
That decision, however, may be justified 
under tSection 22, sub section (2) of the 
Bengal Tenancy Act. The case set up in 
the present appeal is admittedly not a case 
coming under Section 22, sub-section (2) 
of that Act it is not contended that the de- 
fendants acquired any occupancy right 
dutibg tbe period that they were co-sharers 
the plaintiffs. 

The other case is a decision of similar 
import. It is Nandkitkore Singh v. Ma- 
thura Sahu (2). That was a decision of 


(1) A I.R. 1922 Pat. 62. 
(2; MM. m2 Pat 193. 


Jwala Prasad, Acting Chief Justice, and 
Mr. Justice Da^, and that agaiu was a case 
where the right of the defendant was ac- 
quired in the circumstances contemplated 
in Section 22, sub section (2) of the 
Bengal Tenancy Act, and it is' important 
to observe that in the course of the judg- 
ment, after pointing out that one of the 
contentions was that the lands were the 
h^kasht of the proprietors and as such the 
plaini.ff's had no right to the same if they 
fell into tbe patiis of the defendants in 
the partition proceedings, it is stated 

“ This would be so if the land was the 
bakai^ht of the proprietors prior to the 
paitition”. 

So that so far from this decision being 
an authority in favour of the respon- 
dents it seems to me an authority to the 
contrary. 

The result of my opinion is that in all 
cases where you have a Coilectorate 
partition between co- proprietors, if the 
lands are merely the b ikasht lands of the 
landlords before the paniiion, then in the 
absence of any special arrangement come 
to between the landlords themselves at 
the time of the bat wara, none ol them has 
the right to dispute tbe possession of 
those into whose takhta the particular 
lands in question fall. The only excep- 
tions seem to me to be those which are 
created by law either under the Bengal 
Tenancy Act or under some other provi- 
sion of law whereby a tenancy interest or 
possioly some other interest in land is 
acquired. 

But in the present case there is no law 
that 1 am aware of which provides that 
merely because a co- sharer has been in 
possession of 6 lands belonging to 
himself and his co sharers he is, therefore 
entitled after a Coilectorate partition to 
remain in possession of those lands when 
they are allotted to the takhta of one of 
his co-sharers. , 

In my opinion, these appeals should be 
allowed with costs, the decision of the 
learned Judge set aside and the decree of 
the Subordinate Judge restored. 

Adami, J. — 1 agree* 

A;ppeal$ allowed. 

A. I. R. 1922 Patna 356. 

Dawson Miller, C. J. and Adami, J. 

Ainthan Gap§ and others — Defendants* 
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Appellants. 

V. 

Kkakhif Sahn and oihen — Piaintiffs- 
Respoadents. 

L. P. A. No. 97 of 1921 decided on 28th 
April 1922 againsc ttie decision passed by 
Ross, J., dated 26th July 1921. 

(a) Hindu Law — Mortgage by father 

sity — Written statement in suit on mortgage not 
questioning necessity for rate of interest — Mortg^ 
agee need only prove necessity for loan» 

The tacts nuceewary to p^uve legal necessity 
for the oxtcunon of the bond may be entirely 
diilerent Iroin those which arc necessary to 
prove that there was necessity for borrowing 
money at a particular rate ot interest or oom- 
pounU* int.resc, and unless the plea lof absence 
of legal ueoessiiy for interest is specitically 
taken in the written statement, the only onus 
which remains upon the plaintiff is that of 
proving that the bond itself i.e., the borrow- 
ing of the money, was justified by legal neoes- 
Bity and not ot, proving uec.^ssity lor the rate of 
interest also. 

[P. 358, C 2.] 

(b) ’ Civil P S.100 — Non*necemty for rate of 
interest for Loan —Point cannot be raised j or Jirst 
time in appeal* 

The deteiidanb cannot be allowed to raise in 
appeal the point ol failure to prove Ugal neces- 
sity fur the Btipuhited rate of interest when no 
such plea was taken in the Conn below nor any 
issue raised on that point* 

[P. 358, C. 2.] 

B* N. Bose — ‘for Appellant. 

B* K. Mitra — for Rcbpondents. 

Dawson Miller, C. J — In this case 
the defendants have appealed under the 
Letters Patent from a decision of 
Mr. Justice Ross, dated the 26th July last 
year, in wnich he set aside tne decree of 
tne District Judge and restored that of the 
Munsif. 

The only question for our decision in 
this case IS whether the learned Discrict 
Judge was right or not in refusing the in- 
terest payable under the mortgage bond at 
the compound ratCi and m order to deter- 
mine that question it becomes neceSbary to 
consider \>trtiether or not the plea was taken 
in the written statements of the defendants 
to the effect that the interest prescribed by 
the mortgage bond was not justified by 
legal necessity. 

The defendants were the sons and grand- 
sons of the mortgagor who had executed a 
mortgage bond in favour of the plaintiffs at 
a race of interest of Rs. 1-9 per month com- 
pounded with yearly rests. The defend- 
ants raised various pleas by their written 
statements, amongst others, that the mort- 


gage bond was not executed for legal neces- 
sity and did not benefit the defendants. 
They further contended that the inteiest 
was excessive and by way of penalty. But 
assuming that the issue as to Kgal necessity 
for the execution of the bond was decided 
against them, they nowhere in their written 
statements took the specific plea that the 
rale ol interest was not justified by legal 
necessity. 

There were two written statements de- 
livered in this Case, the first on behalf of 
Aithan Gope, the defendant No. 2, and the 
second on behali of Ramrup Gope, the de- 
fendant No. 3. who appeared through his 
guardian, Babu Makunu Krishna Das, a 
pleader, in tne first written statement the 
plea with regard to interest was in these 
terms : — 

‘*1 nat a reference to the plaint will 
show that the plamutl's claim tor mesne 
profits IS quite invalid and useless and it is 
by way oi penalty. The piaintiti is not en- 
titled to gel Compound interest’*. 

Tne plea is set out m paragiaph 6 of the 
written statement oi tne defendant No. 2. 
Then tne plea with regard to legal neces- 
sity IS in these terms : — 

‘ That even ii be proved that this defen- 
dant’s father took tue loan and executed the 
bond, as is falser y alleged by plaintitis and 
totally denied by the deiendant, then as 
the debt Was not applied to legal necessi- 
ties and It did not uenefit this defenuani'or 
any othei defendant, tne plaintiffs are not 
enuiled io*a decree, nor can a mortgage* 
decree be passed tpara. lo).** 

The written statement of the defendant, 
Ramrup Gope. denied that the bond was 
genuine and in paragraph 2 pleaded: — 

’That even if the bond be genuine, it can- 
not be binding upon ibis defendant as it 
did not benefit the joint fcimily, either the 
executant of tne bond or tnis defendant**. 

In paragraph 3 he pleaded that the stip- 
ulation lor compound imeresi is by way of 
penalty and the piamiifis are not entitled 
to get it. He 1 miner raised a somewhat 
extraordinary plea that he, the deiendant 
No. 3, being the grand- son oi the executant 
of the bond.he was noUiable on that account 
to pay inceiebt. These are only pleas rais- 
ed ma renal for the present purpose* 

The learned Munsif came to fiia 
conclusion that the bond was 
justified by legal necessity, that tfie 
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money raised thereunder was required for 
the purpose of paying rent, purchasing 
bullock'^ for the family cultivation, and 
some paddy for the use of the family, and 
he decreed the suit as prayed, coming to 
the conclusion that there was nothing un- 
reasonable or unusual, certainly not un- 
conscionable, in the rate of interest stipu- 
lated in the bond. 

When the matter came before the Dis- 
trict Judge, that learned Judge accepted 
the findings of the Munsif on the question 
of legcil necessity for the raising of the 
money, but arrived at a conclusion, that 
although the rate of interest was not un- 
usual as found by the Munsif, nevertheless 
there was no legal necessity proved by 'the 
plaintiffs for boriOvving money at compound 
interest He, therefore, reduced the inter- 
est award :d allowing only simple interest 
at the bond rate and not compound 
interest. 

On appeal to this Court, the learned 
Judge, beiore whom the appeal came, after 
considering the authorities which were re- 
ferred to him on the point dissented from 
the view taken by the District Judge and 
restored the decree of the Munsif, and the 
conclusion he came to was that, although 
the onus is undoubtedly upon the plairtiff 
suing under the morigage bond executed 
by the karia of the family, where the in- 
terests of minor members are concerned, 
to prove not only the necessity for the loan 
but the necessity tor the interest at the 
rate stipulated, still the onus thus arising 
in the plaintiff was discharged if the 
defendant did not raise specifically the 
plea, and that unless it was specifically 
pleaded that the interest was not Justified 
by legal necessity there was no burden 
upon the plaintiff to prove by evidence 
that issue. 

In the present case I have referred to 
the issues, which were raised by the 
defendants, and it seems to me that, 
although it may be said that the issue of 
legal necessity for the execution of the 
bond was raised, there was clearly no issue 
raised in the pleadings as to the necessity 
for the onerous interest stipulated in the 
bond. The facts necessary to prove legal 
necessity for the execution of the bond 
may be entirely different from those 
which are necessary to prove that there 
{was necessity for borrowing money at a 
Iparticular rate of interest or compound 
Interest, and unless the plea Is taken by 


the defendants it seems to me that the 
only onus whica remains upon the plain- 
tiff is that of proving that the bond itself 
was ju'^tified by legal necessity, that ife 
to Say, that the borrowing of the money 
was justified by legal necessity. 

That fact in the present case has been 
found by all the Courts in favour of the 
piaiHiiffs, and 1 think it would be creat- 
ing an altogether unjust burden upon the 
plaintiffs where the question has not been 
specifically raised, if we were to allow 
the defendants in appeal to raise the point 
that the plaintiff had failed to discharge 
tne burden of proof upon an issue which 
was never in fact raised. 

We have been reierred to certain cases, 
some of them decisions of the Judicial 
Committee, in oider to support the con- 
tention that in cases of a suit by a mort- 
gagee against the members of the joint 
family it is not necessary in the pleadings 
for the defendants to raise the specific plea 
that the rate of interest stipulated in the 
bond was not justified by legal necessity 
and .hat it is sufficient, merely to raise 
the general question as to whether the loan 
itself was justified by legal necessity. 

In the first case that oi Hurra Nath Bat 
Chaudkury v Bandhir Si‘>gh U>i the inter- 
est was reduced by the High Court at 
Calcutta from 18 per cent, to 12 per cent, 
and this decision was affirmed by their 
Lordships of the Privy Council. Hut in 
that case no question at all was raised, 
that the pleadings and issues did not per- 
mit of such a course, and even if it is left 
in doubt, as it ceitainly is as to what the 
exact form of the plea taken by the deien- 
dant was, as the point was never raised 
before their Loidships, it is certainly no 
auth riiy in favour of the view now put 
forward by the defendant, and one must 
assume that the point decided, bOth by 
the High Court of Calcutta and by their 
Lordships of the Judicial Committee, was 
a point which it was competent for them 
to decide upon the pleadings as originally 
framed or at all events upon the iSbues 
framed in the suit. 

The next case was that of Nawah Nazir 
Beg am V. BaO Baghnnath Singh v2). 
The passage relied upon in that 

nuTa^oTIs Cal. 311^18 1. A. 1 = 
5 Sar 642 (P.C.) 

(2) AJ.K 1919 P C. 12-*41 All. 571 
«46 I A. 145 (P.C.) 



1922 


NAURATaN STEPHENSONf 


Patna 359 


case in which the interest was reduced in 
a passage in the judgment of Lord Phil- 
limore on page 702 of the report. It is in 
these terms: — 

“In the written statement filed on behalf 
of the defendants, one of the points taken 
was that the property mortgaged was 
ancestral property, and that there was no 
legal necessity to execute the document 
sued upon. In the view which the High 
Court took of this plea, a view from which 
their Lordships see no reason to differ, it 
made it open for the defendants to contend 
that though the nece'^sity for' borrowing the 
principal sum was accepted, there was no 
necessity to borrow on the very onerous 
terms of this mortgage.” 

The pic a taken in that particular case is 
merely referred to in general terms by 
Lord Phillimore in his judgment and it 
must be presumed that their Lordships 
had before them in that case the actual 
words of the plea as they appeared in the 
pleadingc, and on referring to the decision 
of the High Court which is reported in 
Mfo Raghu iNath Singh v. Nazir Begum 
(3) one finds the defence of the deten- 
dants referred to on page 640. It is there 
stated: — 

“The defence of the sons and grandsons 
was that there was no legal necessity 
either for the loan or for the exorbitant 
rate' of interest agreed to be paid such as 
would render the family property liable 
for it. 

It appears, therefore, quite clear on a 
closer reference to the actual document in 
the case that the plea as to the necessity 
or the rate of interest was specifically 
pleaded; and the decision of the Judicial 
Committee in N izir Begum v. Uao 

Raghu Nafh Singh (2), is certainly no 
authority for the contention put foiward 
before us in this appeal. But the whole 
question was carefully considered in a 
recent judgment of this Court in the case 
of Jag Sahu v. Edi li idha Kishmi (4) 
where the cases I have referred to and 
several others weie considered, and the 
learned Judges, of whom my learned 
brother sitting with me to-day was one, 
came to the conclusion that before the 
defendants can raise the point that the 
plaintiff had failed to satisfy the burden 

(3) (1913) 19 I. C. 639. 

(4) (1920) 5 P. L. J. 287|= 1 P. L. T. 
209 = 56 1. C, 867 = 1920 P.tH.C. C. 211. 


of procf as to the rate of interest being 
justified by legal necessity, there must be 
a specific plea to that effect in the written 
statement. 

If in fact no plea of that sort was taken 
then it must be assumed thit the defen- 
dants did not intend to raise the plea and 
no proof is requited from the plain iffs: in 
other words, the burden of proof which is 
originally on the plaintiff is either waived 
or satisfied by reason of the absence of 
any plea requiring him to discharge that 
burden. Indeed it would be most unjust 
and unfair upon the pla ntiff, where no 
issue has been raised in the case, to turn 
round afterwards and say, there is no 
evidence in support of the issue, the initial 
burden of proving it was upon you and, 
theiefore, your case must fail, if in fact 
the point has never been taken from the 
beginning and no issue has been raised 
upon it. 

In my opinion, the learned Judge of this 
Court was quite right in the decision 
which he arrived at and this appeal should 
be dismissed with costs. 

Adami, J. — 1 agree. 

Ap / eal fl ismis^ed. 
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Chapman and Atkinson, JJ. 
Naurniau LaZ— Plainiiff-Peiitioner. 

V. 

WiUord J Sfephenf^on and others-- 
Defendants — Opposite Parly. 

Civil Rev. No 234 of J917 decided on 
6'h February 1918 from a decision of Sub. 
J., Patna, dated 14th July 1917. 

[n) Civil P. C\ 6\ V5 — Inierloiutory order 
can he reraised — Where case re ord has been sent 
for it would be proper to dispose of the matter. 

Where the High Court haw nent for the re- 
cord of a cas^^ and the ca^e is before it for 
order, it would not he ixercising a wise dis- 
creiion if the High Court did not dihpose of 
the matter, the qu( stion of discretion beinff 
merely conct^rned with the stage at which the 
matter should he detei mined. [P, 360,0. 1,] 
The Patna High Court has adopted the 
established practice of the Calcutta High 
Court of interfering with Interlocutory orders 
in revision. IP. 3ti0, C. 11 

(b) Courts Fees Art {Vll of 8s 8 and 

17 — Suit for possession, mahkuna and mesne 
profits— Court fee is payable on the aggregate of 
three Hems. 

A suit was one for recovery of possession 
of land together with a claim for malthana 
and for mesne profits and the plain till after 
valuing each of the tbrte items paid Court 
fees on the total amount. The Court below 
held that for the purpose of asBessiu 
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the OouM fees payable the three items should 
be taken separately. 

Jleld the court fee payable is on the total 
amount of the claims added together and not 
on the separate valuation of each item. It 
would be uowiae to depart from established 
practice siuce 1882 IP. 361, C. l.J 

it. B. Mu herji — for Petitioner. 

Ashgaf and U, Sarhar — for Opposite 

Party 

Judgment : — This application in re- 
vision arises out of an order male by the 
Subordinate Judge requiring the Plaintiff, 
now the decree-holder, to pay a ^\xm of 
Rs. *>50 which the Court has held to be 
due from him on account of court fee. 

A preliminary objection has been taken 
that we Od^ht not to interfere in revision 
with an interlocutory order of this kind. 
It h IS. however, been the established 
practice of the Calcutta High Court to in- 
terfere with interlocutory orders and that 
practice has been adopted by this Court. 

Where the rec’ rd of the case has been 
sent for by the Court and the case is 
before it for order, it would in our opinion 
not be exercising: a wise discretion if we 
did not now dispose of the matter, the 
question of discretion being merely con- 
,cern?d with the stage at which the matter 
should be det rmined As consideiable 
de’ay has already occurred and is likely to 
occur if a remand is ordered, we are of 
opinion that the question should be dis- 
poced of now 

The suit was one for recovery of posses- 
sion and for mesne profits. The value of 
the land was assessed in accord.mce with 
the rules of the Court Fees Act at Rupees 
16,^67 ; there was also a claim for mal Icana 
valued at Rs. 1,?00; and a claim for mesne 
profits estimated as Rs. 13,t'20. The 
plaintiff appears to have added these three 
sums together for the purpose of assessing 
the Court f-e payable and to have paid a 
Court fee of Rs. 995 on the total amount. 

The suit was decreed and after the 
decree the mesne profits were ascertained 
by the Commissioner to be Rs. 24,4/4. 
The Famed Subordinate Judge held 
that for the pvirpose of a‘^sessing the Court 
fee payable the items should be taken 
separately ; that Court fee should bo 
assessei separately on the value of the 
land. Rs, 16,857 ; separately on the 
malihana, Rs. 1,200; separately on the 
amount of mesne profit^, Rs. 24,474. 
Assessing the Court fee on - this basis the 
Court fee payable would amount to 
Rs. 1,645 ; the amount of Courtfeo already 


^paid is Rs. 995, and the learned Subordi- 
natJS Judge has directed that the deficit 
Court tee should now be paid. 

The Plaintiff decree holder, asks us to 
hold that the learned Subordinate Judge 
has fallen into an error and that for the 
purpose of assessing the Court fee payable 
he should have do ie, what the Plaintiff 
originally did, tt/jc , added all the three 
items together. If this is done the Court 
fee payable would amount to Rs. 1,115 
and this amount the Plaintiff decree- 
holder is willing to pay. 

The determination of this point depends 
upon the inmrpreration to be put upon 
Section 17 of the Court Fees Act, which 
provides that where a suit embraces two 
or more distinct subjects the Plaintiff shall 
be liable to pay the aggregate of the 
amount of Court fees payable upon each 
of such subjects under this Act. 

The que'^tion is what is the meaning of 
the word ‘subject* as used in this s<'Ction? 
Two views are possible. One is that the 
word ‘subject * relates back to Section 7 
where the various subjects of suits are 
divided under various heads ; and that the 
intention of Section 17 is that where 
suit comprises of two or more of the various 
subjects named in Section 7 the provisions 
of Section 17 would apply. 

The other view is that the word 
‘ subject’ used in Section 17 means * cause 
of action* and is not to be interpreted with 
reference to Section 7. There can be no 
doubc that there is much to be said for the 
former view. But, on the other band, so 
far as this Court is concerned the authori- 
ties seem to be conclusively in favour of 
the view that the word ‘ subject * in Section 
17 means ’cause of action.* 

There is a very early decision upon this 
point, Mnlohand v. Shlb Gharan (1). That 
was not a case of mesne profits but it was 
held in that case that the word subject 
means cause of action. This point was 
also decided by the Calcutta High Court 
in a Full Bench decision, Kiffhori Lai v. 
Sharuf Ohunder (2), and that decision was 
followed in /Ve. Beference under the Court 
Fee>i Act, 1870 ^i). 

In the Full Bench case it was 


(1) (1860) 2 AIL 676 (F.B.)- 
(2»(1882) 8 Cal. 593-10 C.L.R. 559 
(F.B) 

(3) (1894) 16 All, 401-1894 A.W.N. 

124. 
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Stated that the decision was basedy upon 
a practice which was then prevalent in 
that Court; and we are of opinion that it 
would be unwise to depart from that 
practice which has been accepted as the 
established practice since 1832 and which 
practice must be taken to have been 
adopted not only by this Court but also by 
all the Courts subordinate to this Court. 
We are accordingly of opinion that the 
Court-fee payable in this case is Rs 1,115 
and not Rs. 1,645 as directed by the 
Subordinate Judge. 

We therefore direct that the Subordinate 
Judge do dispose of this matter accordingly. 
The application succeeds and is allowed 
with costs measured at two gold mnhurg. 

Application allowed, 

A. I.R. 1922 Patna 361 

Ross, J. 

Secrelart/ of State for India in Council 
— Defendant, No. 1-Appellant 
V. 

A, H. Forbes — Plaintiff-Respondent 

A. No. 539 of 1919, decided on 6th 
June 1921, from the appellate decree of 
Sub. J., Purnea, dated 13th March 1919. 

(a) Income Tax Act (II of 7S86),iSs. 39, 3 (5)— 
^'‘Income*' — Significance of— Civil Ccurt has no 
jurisdiction to rectify Collectors assessment. 

The term “income” signifies that comes in. 
The entire income, of land is “income” within 
the meaning of section 3 (5) of the Income 
Tax Act. In the matter of assessment of tax 
on income the Collector has power to decide 
what is the income and what are the outgoings 
which ought to be legitimately deducted. If 
the Collector makes any mistake in his decision, 
the Civil Court has no jurisdiction to rectify it 
in a suit brought before it for the purpose. 

[P, 362, C. 1.] 

(b) Juriadiction-^Exclusive • fowera over 
subject vested in an authority— Civil Court cannot 
interfere. 

Where an authority is by Statute vested with 
e lusive powers over any subject matter a 
Civil Court cannot interfere; but if the authority 
purports to exercise these powers on what is 
not that subject matter then, the Court will 
interfere, beoause the^ authority is not acting 
under the S'tatute and is i! 0 ‘; protected thereby, 

[P. 361, C. 2.1 

Rulwant Sahay — for Appellant, . 

P. K, Sen and L, M. Ganguly — for 
Respondent. 

Judgment. — The plaintiff stated that 
he submitted to the Collector a return 
showing the net income of his estate 
after deduction of the amount paid to the 
1922 P— 46 


Government as land revenue, among other 
items, in the years 191S-1916 and 1916- 
1917, but the Collector required him to pay 
income-tax on the amount which he had so 
deducted as Government revenue, thereby 
exceeding his powers under section 15 of 
Act II of 1886. He, therefore, claimed a 
refund of the tax so realized in excess. 

The defence of the Secretary of State 
was that the suit was barred by section 
39 of Act VI of 1886. The learned Munsif 
accepted the defence and disrnissed the 
suit. 

The Subordinate Judge, however, held 
that the Civil Court had jurisdiction in the 
matter and gave the plaintiff a decree. 

In second appeal it is contended on 
behalf of the Secretary of State that the 
order of the Revenue Authorities is final. 
The plaintiff appealed to the Collector and 
to the Commissioner against the assess- 
ment and failed, and he is not entitled to 
come to the Civil Court for what is in 
reality a modification - of the assessment 
made under the Act. 

It is contended that there 'is no dispute 
about the income and that it is for the 
Revenue Authorities to decide what deduc- 
tions from income are to be made. On 
behalf of the respondent the argument is 
that the Collector has in effect taxed what 
is not income and has, therefore, acted 
ultra vires and that the Civil Court has 
jurisdiction in these circumstances. • 

On the general principle on which the 
Civil Court interferes in such cases there is 
no doubt. Where an authority is by Statute 
vested with exclusive powers over any 
subject-matter, then so long as these 
powers are exercised on that subject- 
matter. the Civil Court cannot interfere, 
but if the authority purports to exercise 
these powers on what is not that subject- 
matter, then the Court will interfere 
because the authority is not acting under 
the Statute and is not protected thereby. 
As it was stated in Chairman of Giridih 
Municipality v. Srish Ohandar Mozum* 
dor a). 

“The true testis, whether there has been 
a substantial disregard of the provisions of 

the law ‘which creates the authority 

and regulates its powers and duties**. 

Under section 14 of Act II of 1886 


(1) (1908) 35 Cal. 859=12 C.W.N. 709 
= 7C. L. J. 631. 
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the Collector shall determine what persons 
are chargeable and the amount at which 
every person so chargeable shall be assess- 
ed, and under section 15 the assessment 
shall be made upon the income accruing to 
the person during the year endine^ on the 
day on which his accounts have been last 
made up. Under section 3 (5) “income” 
means, “income and profits accruing and 
arising or received in British India.” 

The question then is, what has the Col- 
lector done in this case? If he has assessed 
income, then even if his assessment is 
wrong, the Civil Court cannot interfere by 
reason of section 39 of the Act If he has 
assessed something which is not income, 
then he has acted without Jurisdiction. 
“Income signifies what comes in. It is 
s large a word as can be used”. 

(See Stroud’s Judicial Dictionary), The 
olaint sets forth what the plaintiff calls 
net income. This is not an expression to 
be found in the Act. The Act defines in- 
come and deals with income. It cannot be 
denied that the total sum on which the 
plaintiff has been assessed is income. 
This is implied in the plaint itself. 

I The Collector, therefore, had Jurisdic- 
tion to assess tax on it. The plaintiff 
claims that he is entitled to deduct Govern- 
ment revenue from the income. The 
Collector decided that he was not so en- 
titled, hut this again was a matter within 
the jurisdiction of the Collector. If the 
Collector is to assess income tax at all, he 
must decide how much comes in and what 
the outgoings to be legitimately deducted 
are. There is no dispute in thi^ case as to 
what came in d'he dispute is as to outgo- 
ings. This is for the Collerlor. I am 
wholly unable to say that anything has 
been done ttlfra vfre^ by the Collector. 

I, therefore, hold that the Civil Court 
has no jurisdiction over this question and 
that the suit cannot be maintained. 

The appeal is decreed with costs and the 
suit is dismissed with costs throughout. 

Apjeal decreed. 
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CouTTs and Ross, JJ. 

Aiku^fi Singh — Plaintiff-Appellant 
v. 

Bhem tf Prafap Narafn {>ahi and other b 
' — Defendants-Respondents. 


# 

Appeal No. 816 of 1919, decided on 
l6th Jan., 1922, from Muzafferpore, dated 
25th August 1919. 

Deed’— Gift in favour of wife as ‘malik* but 
reafrictive cJauzes used' — Gift was held to be 
only of a Hindu woman's estate • 

In a deed of gift by a husband his wife, the 
properties were granted tn the wife as ‘Malik*. 
Any aUenation made during the lifetime of the 
donor was to be by his permission. After his 
death, she could transfer to certain specified 
persons and to a limited extent. She was 
also given authority to execute a will in favour 
of certain specified persons. There was a pro- 
vision also for the devolution of the properties 
left undisposed of at the donee’s death. 

Held: that a court must look to all the 
clauses of Ibt^ deed and give effect to all the 
clauses ignoring none as redundant or con- 
tradictory and that on a construction of the 
de<'d of gift, the intention of the donor was to 
provide for tho donee and also for the ulti- 
naate devolution of the property. The grant 
in effect was grant of an oi'dinary Hindu 
woman’s estate. The absence of any claus (3 
restraining the donee from granting a motcurari 
lease does not lead to the conclusion that she 
was empowered to grant it. 

LP.363, 0.2, P. 364. C.I.] 

8 ’-‘ft. Mif/er and X P- Smgh — for Ap- 
pellant. 

M. K. Sa^iay — for Respondent. 

Ross. J.— This an appeal by the 
Plaintiff. He alleges tbit Musammat 
Mulukrani Kuer was the absolute owner 
of the properties specified in the plaint 
and that he obtained an h-amvari Mo- 
h trrwfi pdf hi from Musammat Mulukrani 
Kuer on the 7th of August 1896. A dispute 
having arisen between himself and the 
reversioners of f^abu Har Pr^gas Narayan 
Singh, the husband of Musammat Mulu- 
kr.mi Kner, the propernes were attached 
by the ordf-r of the Magistrate and this 
suit was brought for a declaration of the 
Plaintiff’s tirle to and for recovery of 
pos'^ession of the properties togeiher with 
the surplus amount of prefits in the hands 
of the Receiver. 

There were six parties who were Defen- 
dants to the suit but we are concerned 
now only with the third party who are 
two minors under the protection of the 
Court of Wards. Their defence was 
that Musammat Mulukrani Kuer had 
only a limited interest in the properties 
for the term of her life and that conse- 
quenfly the Plaintiff was not entitled to 
succf'ed. The Subordinate Judge held 
that MiiSammat Mulukrani Kuer had an 
absolute right to the property and 
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consequently gave a decree to ihe Plaintiff. 
This decision was revers^^d on appeal and 
the question now is as to the nature of the 
estate taken by Musammat Mulukrani 
Kuer under a deed of gift executed in her 
favour by her husband on the 23rd June 
1859. 

The contention on behalf of the Appel- 
lant is that the preamble to the deed refers 
to the whole collection of rights to their 
uttermost limit in these properties, and 
that by the first clause the properties are 
granted to the grantor’s wife as malik” 
and that consequently ^he became full 
Owner, her interest being limited only so 
far. as it is specifically limited in the suc- 
ceeding clauses. 

The second clause deals with the power 
of alienation and there is no restriction 
therein on the granting of a mohirrari 
lease. Consequently Musammat Muluk- 
rani Kuer had power to grant a Mokar- 
rari lease and the lease granted by her is 
valid. 

Reference was made to the decisions in 
1/f. Kollany Koer Luchmee Prahad (1), 
Surajmani V. liahi Nuth Ojha (2) and 
Bhaidas Shhd-is v. Bai Gu‘(ih (3) and the 
unreported decision of the Privy Council 
in Mt Snglman Chowdhnrain v. 8hih Na- 
ruyan Chowdhnry (4). It was argued that 
the effect of these cases is to show, as ob- 
served in the last mentioned case, that 
“ the term ‘ mahk* when used in a Will or 
other document as descriptive of the posi- 
tion which a devisee or donee is intended to 
hold, has been held apt to describe as 
owner possessed of full proprietary rights, 
including a full right of alienation, unless 
there is something in the context or in the 
surrounding circumstances to indicate that 
such full proprietary rights were not inten- 
ded to be conferred ; and further that the 
fact that the donee is the wife or widow of 
a Hindu is not in itself a circumstance 
qualifying the meaning of the word 
“ malik 

Now as was pointed out in the case of 
Mt, Sasim in Ohow lhurain v. Shih Nara- 
yan Ohowdhury (4) it is always dangerous 
to construe the words of one Will by the 

(1) (1875) 24 W. R. T95. 

(2) (1907) 30 AIL 84 = 35 I. A. 17 = 

5 A. L. J. 67. 

(3) A. I R. 1922 P- C. 193=^46 Bom. 

153=-49 1. A. 1 (P. C.) 

(4) Unreported. 


construction of more or less similar words 
in a different Will which was adopted by 
a C iurt in another case. The case upon 
which the learned Counsel for the Appel- 
lant most strongly relies is Bh iid is Shv- 
das V, Bai Gu^ab (3) but the terms of the 
Will in that ca>,e were materially different 
from those under consideration now. 

The rule of construction is given in Shib 
Lakshan Bhakat V , Srimaii Tarangini Da$i 
{5) where it was laid down tnat the Court 
must in construing a Will looc to all the 
clauses of the Will and give effect to all 
the clauses, ignoring none as redundant or 
contradictory, see also Kandarpa Nath 
Ohose V. Jtgendra Nath Bose ((>). 

This deed therefore cannot be construed 
by reference only to the preamble and the 
first two clauses, but must be read as a 
whole. The second clause lays down the 
limits within which the donee can alienate 
the property ; any alienation made during 
the lifetime of the donor is to be by his per- 
mission. After his death she can transfer 
up to a limit of 50 biyhas for charitable 
purposes ; she can also transfer by sale or 
gift to any son of the donor and the donee 
or the son of that son or any other son or 
daughter of the donor or any male descen- 
dant of his elder brother, but except to 
these persons she is to have no power to 
sell, or make a gift of, or mortgage, more 
than 50 highaa. 

The third clause gives the donee power 
to execute a Will in favour of any of the 
aforesaid persons The fourth clause deals 
with the property undisposed of at the 
donee’s death by any such Will and in that 
case it is declared that her sow will get the 
property, or his male descendants, and if 
there is no sou of the donee or male des- 
cendants of such son then in existence, 
then any other son of the donee or his son 
and in default of such persons, the donor’s 
elder brother or his son will get the pgjj- 
perty but no daughter of the donee or any 
of her paternal or maternal relations. 

The fifth clause provides for any un- 
married dajightei or son’s daughter of the 
donee, and the last clause declares 

(5) (1908) 8 C.L. J. 20. 

(6) (1910) 12 C. L. J, 391 =6 I. C. 

141, 
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that if the donee dies before the donor, 
the properties undisposed of by the donee 
will river t to him. 

Now as was pointed out in the case of 
Bhaidat' Shivdas v. Bdi Guldh (3) the 
word ''maltk*' is not a term of art that is 
to say, it does not necessarily define the 
quality of the estate taken but the owner- 
ship of whatever that estate may be. 
Absolute ownership imports at least the 
right to exclusive and free enjoyment of 
the property and free power of disposition. 

It is impossible to hold on the terms of 
this deed that an absolute estate was 
granted to Mu^sammat Mulukrani Kuer; the 
limitations are inconsistent with free and 
full ownership. Reading the deed as a 
whole it ^eems to me clear that the inten- 
tion of the donor was to provide for the 
donee and also for the ultimate devo- 
lution of his property. .The grant in effect 
is the grant of an ordinary Hindu 
woman’s estate with powers to sell, or to 
appoint by deed or Will, to certain speci- 
fied persons, and if these powers are not 
^exercised by the donee they are exercised 
by the donor by this deed in favour of 
those persons. 

It follows that the absence of any 
clause restraining the donee from granting 
a mokarrari lease does not lead to the 
conclusion that she is empowered to grant 
it ; her powers must be gathered from the 
total effect of the conveyance and from the 
nature of the estate thereby granted. The 
argument of the Appellant involves isola- 
ting a portion of the deed from the rest 
and then inferring that, because this po wer 
is not expressly taken away, it is granted. 
The argument infringes the rule of con- 
struction above referred to. 

In my opinion therefore this appeal 
must fail and be dismissed with costs. 

CouttS, J. — I agree. 

Appeal dismissed. 
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CoUTTS AND Ross, JJ. 

Gopal Bat and others — Defendants 
— Appellants 

V. 

Hafohond Eapt Anant Bam --Plaintiff 
—•Respondents 


First Appeal No. 94 of 1919 decided on 
23rd February 1922 from a decision of 
Sub J., Bhagalpur. 

Limitation Act (1908), ^ch. /, Art. 85-^Accounts 
— Mutuality — No independent obligations on both 
sides — Account is not a mutual one— Opcw and 
current account defined^Accounts, 

Where an account does not indicate tran- 
sactions creating independent obligations on 
both sides but there is sometimes a credit in 
favour of the defendant and that only for a 
few days. 

Ilcld^ the account is not a mutual account* 
and in a suit on such an account the plaintiff 
is not entitled to the benefit of Article 85 of 
Schedule 1 to the Limitation Act. 

[P. 368, C. 2.] 

An account current is an open or running 
account between two or more parties 4 or an 
account which contains items between the par- 
ties from which the balance due to one of them 
is, or can be ascertained, from which it follows 
that such an account comes under the term of 
open account in so far as it is running, 
unsettled or unclosed. Mutual accounts are 
such as consist of reciprocity of dealings 
between the parties, and do not embrace those 
having it«^ms on one side only, though made 
up of debits and credits. 

IP. 366, C, 2, P. 367, C. 1.] 

The test of mutuality is that the dealings 
between the parties should bo such that the 
balance is sometimes in favour of the other. 
An account which consists of entries of pay- 
ments made by one party in reduction of a 
debt to another and of payments made by the 
latter on behalf of the former, is not a mutual 
account. [P. 367, C. 1.] 

O. 0. Das and Lai Mohan Ganguly — 
for Appellants. 

P. K* lsf>0*xStnha^ Jugarnnfh Prasad 
and Bindheswari Prasad — for Respon- 
dents. 

CouttS, J, — This is an appeal against 
a decree of the Subordinate Judge of 
Bhagalpur, decreeing a suit brought by 
the firm of Harchand Ram-Anant Ram 
against Gopal Rai and others. The 
plaintiff is a firm trading in Bhagalpur and 
the defendants are members of a joint 
Hindu family, of which the defendant 
No. 1, Gopal Rai, is the Jearta and they 
also have a business in Bhagalpur known 
as Gopal Rai-Sagar Mall. 

The plaintiff’s case is that they had a 
mutual, open and current account with the 
defendants* firm, that there was an adjust- 
ment of this account on the 18th of Savan 
Samhat 1973, when it was found that 
a sum of Rs. 4,498-15-6 was due by the 
defendants to the plaintiff. This sum with 
interest amounted to Rs 5,721- 8-6 and 
the plaintiff brought the .suit for this 
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amount. 

The defendants admitted that they had 
dealings with the plaintiffs* firm but they 
contended that the transactions between 
them and the plaintiff’s firm were not a 
mutual, open and current account and that 
the claim was barred by limitation. They 
also denied their liability for interest at the 
rate charged by the plaintiff. In addition, 
they pleaded a set off of Rs. 14,580 on the 
following allegation. 

There was a suit which involved a large 
property, known as the Lachmipur case, 
one Radha Kishen Bhagaria, the plaintiff 
and one Sheodut Ram entered into a 
chambertous transaction and advanced 
money for that litigation their shares in the 
litigation being 8*annas, 6 annas and 2 
annas respectively. Bansidhar was the 
managing member of the plaintiff firm and 
the defendants’ case is that he made an 
arrangement with the defendant No, 1, 
Gopal, by which Gopal was to make 
pairvi in that case; for this he was to 
receive 2 per cent, of all money advanced 
by the plaintiff for the litigation whether 
it was successful or not and 6 per cent, 
more if it was successful. The plaintifTs 
share of the money advanced for the litiga- 
tion was Rs. 7,27,500. 

The litigation was not successful and, 
consequently, Gopal claims only 2 per cent, 
which amounts to Rs. 14,550. The learned 
Subordinate Judge has found that no 
portion of the plaintiff’s claim for 
Rs. 5,724-8-6 is haired by limitation and 
he has found that there was no arrange- 
ment between the plaintiff and Gopal by 
which Gopal was to be paid 2 per cent, of 
the sum advanced by the plaintiff for the 
litigation in the Lachmipur case whether it 
was successful or not. 

The plaintiff’s suit has, consequently, as 
I have already said, ’been decreed. The 
defendants^ have appealed, and in the 
appeal the same points are raised as in the 
Trial Court, vtz.f ( l} that the plaintiff s 
claim on the account between the parties 
is barred by limitation and (2) that the 
defendants are entitled to the set off which 
they claimed. I propose to deal with this 
question of set-off first. 

It is an admitted fact that the Lachmi- 
pur suit was financed by certain Marwaris 
on behalf of the plaintiffs in that suit. 
Bansidhar, who is the Manager of the 


plaintiffs* firm, denies that he or Kis firm 
had anything to do with that litigation 
but it seems clear that the conclu-^ion of the 
learned Subordinate Judge th it Bansidhar 
did in fact enter into the champertous 
transaction alleged is correct. There is no 
document to show this, but in his evidence 
Bansidhar admits that he consulted 
Pleaders about that case, met Counsel and 
made arrangements for their convenience. 

The Commissioner of the Division spoke 
to him about the case, he came to Patna in 
connection with it when it was on appeal 
before the High Court, and there was a 
question of a compromise. He attended 
the trial, he was present at the bearing of 
the appeal, and he paid the costs of the 
suit, both in Hhagalpur and in the Patna 
High Court. He says that this was done on 
behalf of Radha Kishen Bhagaria, who is 
a relative of his; but from the evidence of 
Radha Kishen it is clear that this is not so, 
for his evidence shows that he himself was 
paying money and was looking after the 
case and he had no occasion to use Bansi- 
dhar to do anything for him. 

In these circumstances, I have no doubt 
that Bansidhar was one of the champer- 
tors, as has been found by the learned 
Subordinate Judge. 

The question remains, however, whether 
in fact Bansidhar made the arrangement 
With Gopal, as the latter contends. We 
are not concerned with that portion of the 
alleged agreement relating to the payment 
of 6 per cent, in the case of the plaintiffs 
in the Lachmipur case being successful 
because, so far, they have not been 
Successful. We are concerned only with 
the matter of the 2 per cent, which Bansi- 
dhar is said to have agreed to pay whether 
the litigation was successful or not. 

Now, the probabilities are against any 
such arrangement having been come to. If 
Bansidhar had wished Gopal to be zealous 
in looking after the case he would hardly 
have promised him 2 per cent, which 
amounted to a large sum of over Rs. 14,000 
in the case of non-success. Further, it is 
difficult to understand why Bansidhar alone 
of all the champertors should have entered 
into such an agreement. The champertors 
were all working together, the pairvi 
benefited all, and if any arrangement was 
being made it would certainly have been 
made with the knowledge of them all. 
Again, it is unlikely if the dejfendan(; 
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No. 1 was to get 2 per cent, win or lose 
that he would not have asked for and got 
something advanced during the litigation 
which was of a protracted nature. Another 
very important consideration which tends 
to show that the defendants’ story is 
untrue, is that there is no document 
evidencing the agreement. 

It has been urged that the parlies are 
on friendly terms and have been doing 
business together, and that between 
Marwaris who are friends documents are 
very often dispensed with. This is true 
but there is evidence of other trausactions 
entered into by the defendant No. 1 with 
Marwaris in which he took documents and 
one is a transaction between him and his 
own brother in which he got a letter specify- 
ing his'claim. I think, therefore, that it is 
unlikely that in the case of a speculative 
suit such as is the Lachmipur case the 
defendant No. 1 would not get some 
document executed as evidence of the 
agreement. 

There are 'other circumstances referred 
to in the judgment of the learned Subordi- 
nate Judge which .also indicate that there 
could not have been any such agreement. 
Against these we have only the statements 
of defendant No. 1 Gopal and his gomasta. 
The defendant No. 1 is admittedly not on 
good terms with one Debi Prasad Marwari 
who was interested in the Lachmipur case 
on behalf of the defendants and it is not 
at all improbable that he might have 
interested himself in the Lachmipur case 
on behalf of the plaintiffs for that reason. 

The gomasta is a servant in the employ 
of Gopal Babu and to th \t extent he is an 
interested witness. The evidence of 
the agreement is thus of a very weak 
character and in the circumstances of the 
case I find it impossible to accept it as 
sufficient evidence of the agreement. I 
accordingly agree with the learned Subordi- 
nate Judge .that the set-off must be 
disallowed. 

I now come to the question of the sum 
of Ks. 5,724~S-6 which is claimed by the 
plaintiff on a mutual, open and current 
account adjusted on the 18th of Savan 
1973 Samhat^ The plaintiffs’ claim was 
based, in the first place, on the account 
being a mutual, open and current account 
and consequently coming within the pro- 
visions of section 85 of the Limitation 
Act ; and, in the alternative, on an adjust- 
ment which would bring it within the 


provisions of Article 115 of the Limita- 
tion Act. 

The learned Subordinate Judge has 
found in favour of the plaintiff on both 
these points and he has also found that the 
suit is not barred by limitation on the 
principle laid down in the case of Kedar 
Nath Mitten v. Denohandhu Shaha (1), 
which refers to a tradesman’s account. In 
regard to the last point the plaintiff never 
claimed that limitation would be saved on 
the principle .enunciated in the decision I 
have just referred to, and it is clear that 
the case is not one of a tradesman’s ac- 
count. In regard to Article 115 of the 
Limitation Act it is also clear that the 
learned Subordinate Judge has taken an 
incorrect view of the law. 

He has relied on the case of Jalim Singh 
V. Choonee L'tl Jnhurry (2) for the proposi- 
tion that an adjustment of accounts 
between the parties in the defendants’ 
presence operates as an implied contract 
to pay. Now, in the present case the 
adjustment is said to have been made in 
the presence of the parties but the case of 
Jalim Singh v. Choonee Lai Johnry (2), 
which related to a partnership is no 
authority for the proposition that in any 
case of accounts an adjustment in the 
presence of parties operates as a fresh 
contract and it is conceded by Mr, Sen the 
learned Counsel appearing on behalf of the 
respondents that, unless the account is a 
mutual, open and current account, the 
adjustment will not save the suit from 
being barred by limitation. 

The question then is, whether the 
account is a mutual, open and current 
account. The question of what a mutual, 
open and current account is has been fully 
discussed by Mr. Justice Mookerjee in Liam 
Pershad v. Harhans Singh (3) in a 
judgment in which he reviews all the 
previous decisions on this point. 

In that judgment he says : ** An ac- 

count current is an open or running 
account between two or more parties or, 
an account which contains items between 
the parties from which the balance due 
to one of them is or can be ascertained, 
from which it follows that such an 


(1) (1915) 42 Cal. 1043=31 I.C. 626* 
19 C.W.N. 724. 

(2) (1911) 15 C.W.N, 882=11 I.C. 
540, 

(3) (1907) 6 C.L.J. 158* 
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account comes under the term of open 
account, in so far as it is running unset- 
tled or unclobed. Mutual accounts are 
such as consist of reciprocity of dealings 
hjetween tne parties, and do not embrace 
those having items on one side only, though 
made up of debits and credits.*’ 

It is not disputed that the account with 
which we are concerned in the present 
case is an open and current account. The 
question is, whether it is a mutual account. 
The test of mutuality which has been laid 
down in a number of decisions is, that the 
dealings between the parties should be 
such that the balance is sometimes in fa- 
vour of one party and sometimes in favour 
of the other. 

An account which consists of entries of 
payments made by one party in reduction 
of a debt to another and of payments made 
by the latter on behalf of the former, is not 
a mutual account — Vein Filial v. Ohose 
Mahdmed (4). In Hajee Synd Mahomed v. 
AshrufoonntFia (5) it was held tnat if the 
balance was sometimes in favour of the 
defendant but generally in favour of the 
plaintiff, the banker, the account would 
not be a mutual one ; and in Phillips v. 
Phillips (6>) it was held that a mutual ac- 
count is not merely one where one of two 
parties has received money and paid it on 
account of the other, bat where each of 
t parties has paid on the other’s ac- 
count. An account under which one party 
has received money and p lid on account 
of the other is not a mutual account, and 
this view has been adopted in a series of 
English decisions. 

In the present case the account between 
the parties began as early as tlie year 1906 
and the last transaction is said to have been 
after the adjustment which was made on 
the 3rd August 1916. The only accounts 
on the record are the plaintiflf’s account. 
The defendants have not produced their 
accounts, and, although no presumption 
can arise against them for not doing so, 
the fact that they have not produced them 
has considerably increased our difficulty. 

As I have already said, the accounts 


(4) (1894) 17 M. 293-= 4 M. L. J. 140. 

(5) (1880) 5 C. 759=^6 0. L.R. 112. 

(6) (1852) 9 Hare 471 =63 E. R. 596. 


began in 1906 and the first balance was 
struck after only five transactions had 
taken place; this shows a balance in 
favour of the plaintiff of Rs. 1,258. The 
next balance was struck in 19i 9 and shows 
a balance in favour of the defendants of 
Rs. 2075-8-9. From thi^ time on there is 
a balance of different amounts always in 
favour of the plaintiff, till the 23rd of 
January 1912 from which date until the 
18th of January 1913 there are shifting 
balances, sometimes in favour of the plain- 
tiff and sometimes in favour of the defend- 
ants ; and, so far as I can discover, there 
were in all 17 occasions on which the ba- 
lance was in the defendants’ favour during 
this period. From the 18'ih January 1913 
onward until the last item of account, the 
balance has been continuously in favour of 
the plaintiff. 

On the face of the accounts, therefore, 
it would appear that, in the years 1906 and 
1907, there was a shifting balance once in 
favour of the plaintiff and again in favour 
of the defendants, and that, between the 
23rd January 1912 and the l8th January 
1913, there were shifting balances some- 
times in favour of the plaintiff and some- 
times in favour of the defendants, and, on 
the face of it, the account would appear to 
be a. mutual account. It is contended, 
however, by the learned Counsel for the 
appellants that if the accounts are properly 
examined, it will be found that in 1906- 
1007 there was in fact no balance in fa- 
vour of the defendants and that all the 
payments which have been made for the 
other period are merely payments to reduce 
a debt owed by them to the plaintiff or as 
to a banker for purpose of remittance. So 
far as the years 1906-1907 are concerned, 
there can be no doubt. 


The item with which we are concerned 
is the item of Rs, 2,075-8-9 which is shown 
as a credit in favour of the defendants in 
1907. One of the items on the credit side 
of the account, when it was made up in 
1907, is a sum of Rs. 6,000 which was an 
item transferred from the nahal hahi. It 
appears, however, from the nakal bahi, 
Exhibit 3.A, that in fact, this sum of 
Rs. 6,000 had not been really paid in at 
the time that the account was made up ; 
the nahal baht itself shows that these items 
were credited as follows 
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6th MaghSudi ... Rs. 2,000 

7th Magh Sudi ... 2,500 

19th Chait Sudi ... 1,500 

and the khata immediately following the 

which shows Rs. 6,000 as a credit 
is for the dates beginning with 6th Magh 
Sudi. .This clearly indicates that the 
Rs. 6,000 should have been shown as a 
credit in the next account. There was, 
therefore, in fact no credit of Rs, 2,075-8-9 
in favour of the defendants when the ac- 
count of 1907 was made up. 

The account from the 23rd January 1912 
up to the 18th January 1913 is a more 
difficult matter and, at first sight, it would 
appear to be a mutual account. On care- 
ful examination, however, I am satisfied 
that this is not so. Up till the 23rd January 
1912 there was a continuous debit 
against Gopal, but on the 20th January he 
paid in Rs. 1,500 and again on the 23rd 
January he paid in Rs. 300 which raised 
his credit to Rs. 100. On the 26th 
January he paid in Rs. 500; on the 29th 
January he paid in Rs. 300 which raised 
his credit to Rs. 900. On the 2nd February 
he withdrew Rs. 3,150 which left him 
again with a debit of Rs. 2,250. 

Between this date and the 23rd February 
he paid in various sums and withdrew 
various sums there being always a debit 
balance until the 19th March 1912 when, 
by paying in Rs. 575, his account sto6d at 
this amount to his credit. On the 29th of 
March he withdrew Rs. 300, redu^'ing his 
balance to Rs. 275; on the 30th March he 
paid in Rs. 400, increasing his balance to 
Rs. 675. On the 2nd April he withdrew 
Rs. 10 leaving his balance at Rs. 665; on 
the 4th April he withdrew Rs. 4-8-6 re- 
ducing his balance to Rs. 660-7-6, and on 
the l?th April he withdrew Rs. 3,000, 
which again left him owing a sum of 
Rs. 2,33 ^-8-6 to the plaintiff . Ha again 
paid in various sums of money up to the 
25th April when, by paying Rs. 1,075 he 
was left with a credit of Rs. 810-7-6. 

On the 29th April he paid in Rs. 700, 
making his b dance Rs. 1,510-7-6, but on 
the 2nd May 1912, he withdrew Rs. 4,200, 
when the balance again became a debit 
one, and thi‘^ debit continued until the 9th 
January 1913 when he agamhad a credit 
of Rs. 24-2-0. On the 10th January 1913 
he had a credit of Rs. 624-2-0; on the 
12th January a credit of Rs. 1.524-2-0; 
on the 13Lh January a credit of 
p.s. 1,474-2-0; on the 15th January a 


credit of Rs. 2,374-2-0; on the 17th 
January Rs. 3,374-2-0; and on the 18th 
January Rs. 4,124-2-0. 

From this date onwards there was a 
continuous debit balance against Gopal. 
This can hardly, I think, bfe called a 
mutual account. There was never a credit 
in favour of the defendant Gopal for more 
than a few days at a time and the account 
appears to be of the nature of those ac- 
counts referred to in Vellu Fillai v. Ghose 
Mahomed (4), in FhilUft v. FhillipB (6) 
and the cases following that decision. It 
was not ail account indicating transactions 
which created independent obligations on 
both sides as is required in the cash of a 
mutual account. 

It is true that there was sometimes a 
credit in favour of Gopal, -but the credit, as 
I have said, was only for a few days and 
such an account cannot be held to indicate 
a mutual account in which there has been 
reciprocal dealings between the parties. 
Some argument has been addressed to us 
in respect of two items (1) Rs. 408-14-0 
which was realized from the estate of Rani 
Keshowati of Handwa, and (2) costs in 
respect of the Lodipur estate; and it is 
contended that these items show that there 
were mutual dealings between the parties. 

I can, however, see no difference bet- 
ween realization from an estate and a 
payment of cash to the defendants’ credit. 
The account then, in my opinion, is not a 
mutual account. This being fo, the 
plaintiff is not entitled to the benefit of the 
limitation prescribed in Article 85 of the 
Limitation Act; and it is admitted that if 
this Article does not apply then the 
plaintiff can'get-a*decree for Rs, 1,045-10-0 
only. 

In the result, then, I would uphold the 
decree of the learned Subordinate Judge 
with regard to set-off, but would modify 
his decree in regard to the principal 
amount claimed by the plaintiff to the 
extent indicated above. Costs will be in 
proportion to the success of the parties. 

Ross, J.— 1 agree. 

Decree modified, 

A. I. R. 1922 Patna 368. 

Ross, J. 

Easaur Eahman — Plaintiff-Petitioner 

V. 

Athar Husgain andotherg — Defendants- 
Opposite party. 
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Civil Rev. No. 98 of 1921 decided on 
29th June 1921 from an order of Munsif, 
Third Court, Gaya, dated 14th April 1921. 

(a) Civil P. C., (1908), 8, IIS, O. VII, B. 10— 
Jurisdiction — Plaint returned by both Munsif and 
by Small Cause Courts—Hi^h Court can make 
proper ordet. 

Where the Small Cause Judge returned a 
plaint* which had been first presented to, and 
returned by the Mansif to bo presented before 
the former, and the Munsif adhered to his 
previous order. 

Held; The High Court is entitled to make 
such an order as would enable the plaintiff to 
have his action tried. fP. 369, C. l,] 

(b) Proa. 8m» Cause Courts Act — Suit for dam* 
ages incidentally involving title to immoveable 
property is small cause^ 

Where in a suit for damages the question of 
title to immoveable property arises only 
incidentally the suit is cognisable by a Court 
of Small Causes. IP. 369, C 1, & 2. | 

Laxmt Narayan Singh and Shiveshwar 
Dayal — for Petitioner. 

Aohalendra Nath Das for Kailaspati — 
for Opposite Party. 

Judgment This is an application for 

revision of an order passed by the Munsif 
of the Third Court of Gaya on the 14th 
April 1921. The plaintiff, who is the 
applicant, brought a suit for damages for 
wrongful destruction of his ancestral dwell- 
ing-house and removal of the materials 
thereof, in the Court of the Third Munsif 
of Gaya, on the 2lst January 1921. 

The Munsif was of opinion that the suit 
was a suit cognizable by a Court of Small 
Causes and returned the plaint for present 
tation to that Court. The plaint WdS duly 
presented in the Court of Small Causes but 
the Judge of that Court, considering that 
the suit involved a question of title, directed 
that the plaint be returned to be filed in 
the proper Court. The plaint was refiled 
before the Third Munsif, who adhered to 
his previous order. 

In my opinion, 'the order passed origi- 
nally by the Munsif not having been set 
aside, the same Court, when the plaint 
was refilled before it, had no alternative 
but to pass the order which it has done. It 
is contended thac as the present application 
is directed only against that order the plain- 
tiff cannot have remedy. 

I am unwilling to adopt that view, 
because if it is adopted, the plaintiff is 
without 'any remedy at all because the 
Munsif ’s Court is closed to him, and the 
SmallCause “Court Judge has refused to 
entertain his suit, and no application has 
been made against that order either. But 
as both the orders are before me, arid the 
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whole case, I think that I am entitled to 
make such an order as will enable the 
plaintiff to have his action tried. 

In my opinion, the question of title 
arises only incidentally, if at all. The 
cution is an action for damages and the 
suit is one cognizable by a Court of Small 
Causes. 

I therefore set aside the order of the 
Subordinate Judge returning the plaint and 
direct that the suit be tried as a small 
cause by the Court of Small Causes in 
Gaya. The time which has been taken in 
moving, different Courts in bona fide prose- 
option of this suit will be excluded in 
computing the period of limitation. 

There will be no costs of this applica- 
tion. 

Let the plaint be sent to the Court of 
Small Causes, Gaya, in order to be regis- 
tered and the suit tried there. 

Order accordingly, 

A. 1. R. 1922l?atna 369. 

JWALA Prasad and Bucknill, JJ. 

M'ilih Mohhtar Ahmed — Judgment-debtor 
Appellant. 

V. 

Mt, Bihi Eahimunnissa Begum-^ 
Decree-holder- Respondent. 

App. No. 62 of 1921, decided on 6th 
February 1922 from original order of Sub. 
J., Patna, dated 19th August 1920. 

(a) Contract Act, Ss. 59 to 61-— Payment by 
judgment-debtor — Appropriation must first be to 
interest and then to principal. 

In tbi) absence of any agreement to the 
contrary the payments have first to be 
appropriated towards the interest and the 
balance of the payment if any is then to bo 
credited to the principal. Ss. 59 to 61 of the 
Contract Act do not expressly deal with 
interest but the principle underlying these 
sections can well apply to interest as well. 
The balance of dnterestis never added to the 
principal so as to produce compound interest. 
This is the established practice in cases of 
mortgages and there is no reason why that 
practice should not be followed in the execution 
of ordinary decrees. [P. 370, 0. 2,] 

(b) Civil P,C., 8. 51 and 0. XL, B. 1-^Exem- 
tion of Mortgage decree— Judgment-debtor tio- 
entitled to apply for appointment of Receiver, 

It would borstretching too far the discretion 
of the Court under XL, R. 1 in the matter 
of the appointment of receiver if the decree- 
holder is deprived of his right to sell the 
mortgaged property under the decree. Sec. 61 
of the Code does not give any right to the 
judgment-debtor to apply for the appointment 
of a Beceiver but prescribes the mode in which 
the decree-holder may seek an execution of his 
decree, one of the modes being by the appoint- 
ment of a receiver. fP. 871, 0. 1.] 
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Yunna and Muhammad IIa$an Jan — for 
Appellant. 

Atul Krishna Bay — for Respondent. 
‘Jwala Prasad, J, — The judgment-debtor 
is the Appellant. He objects to the 
execution of the decree on two grounds: 
(1) that the accounts prepared by the office 
are wrong, and (2) that a receiver may be 
appointed by the Court for the properties 
sought to be sold so that he may pay the 
balance of the decretal amount in due time. 
Both these grounds have been overruled by 
the Court below. 

The first ground raises a question of 
appropriation of the sums paid by the 
judgment-debtor from time to time towards 
the satisfaction of the decree. It is said 
that the payments should have been 
appropriated towards the principal and 
not towards the interest. 

Reference has been made by the learned 
Vakil on behalf of the Appellant to the 
final decree passed in the case on the 
19th February 1915, the petition of com- 
promise filed in Execution Case No. 39 of 
1915 on the 25 th September 1915 and the 
petition, dated the 5th April, 1917, filed 
by the decree-holder, certifying payment 
of Rs. 23,000 and exempting a part of the 
mortgage properties None of these docu- 
ments are clear as to an agreement bet- 
ween the parties relating to the appropria- 
tion of payments made by the judgment- 
debtor, namely, as to whether they should 
be credited towards the principal or the 
interest. 

There is no indication of any intention 
of the parties that the payments made 
should be credited towards the principal 
in the first instance. In the petition of the 
25th September 1915 the judgment-debtor 
accepted the figure mentioned in (he sale 
proclamation, name^^ Rs. 1,12,787 8*9 as 
the correct amount of the decree presum- 
ably both principal and interest and costs. 

Referring to that petition the learned 
Subordinate Judge says : “So that the 
principal decretal money was considered 
by them to be Rs. 1,12,787 8-9 which 
includes costs and interest. Payments 
made were to be deducted out of that sum. 
Hence this objection fails. Interest w^as 
to run on the amount remaining due after 
the sum paid. There is no stipulation con- 
trary to this. Therefore I disallow the 
objection and hold that the account is 
correct.’* 

In the absence of any agreement to 


the contrary, the payments have first to 
be appropriated towards the interest and ; 
the balance of the payment, if any, is then 
to be credited to the principal. Secs. 59 to 
61 of the Contract Act do not expressly 
deal with interest, ‘but the principle under- 
lying those sections can well apply to 
interest as well. 

In the case of Luchmesicar Singh 
Bahalur v. JLutif AH Khan (l), their 
Lordships of the Privy Council affirmed 
the above principle in the following 
words : — 

Where payment was made upon a bond, 
the amount paid being less than the inter- 
est due, held the payment ought to go to 
reduce the amount of interest due, and the 
creditor in a suit upon the bond was enti- 
tled to a decree for the principal and 
balance of interest up to date of decree.” 
This principle of appropriation has been 
applied from earliest time to payments 
made with respect to mortgage debt : vide 
the case oilGooroo.Doas Butt v. Ooma Ghurn 
Boy (2). 

The argument of the learned Vakil, that 
the appropriation of payments towards the 
interest would practically amount to char- 
ging compound interest against the terms 
of the bond, can be well met by referring 
to the following passage in the decision 
of the aforesaid case : — 

“ The balance of interest is never added 
to the principal so as to produce compound 
interest ; but the practice appears to us to 
be that the payment so made is to be 
appropriated to the interest that has 
accrued. We believe that to be the esta- 
blished practice in cases of mortgages 
and we see no reason why that practice 
should not be followed in the execution of 
ordinary decrees.” 

See also the case of Maharaja of 
Benares v. Har Narayan Singh (3). The 
view taken by the Subordinate Judge is 
therefore correct, and the contention urged 
on behalf of the judgment-debtor is over- 
ruled. 

Mr. Yunus also appearing on behalf 
of the judgment-debtor addressed us 
on the second point urging that, in 
the circumstances of the case, receiver 


(1) (1871) 8 B.L.R. 110 = 2 Suther 
461=2 Sar. 700 (P.C.) 

(2) (1874) 22 W. R. 525. 

( 3 ; (1905) 28 All. 25 = 2 A.L.J. 585 « 
1905 A.W,N. 167, 
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should be appointed in the interest of the 
iflecree-holder and the judgment* debtor. 
The decree-holder opposes the application 
of the judgment- debtor for the appoint- 
ment of a receiver ; therefore it cannot be 
said that' the appointment of receiver 
would be for the benefit of the decree- 
holder. 

Upon the merits of the case the Court 
below has held that no receiver ought to 
be appointed. In its opinion the income 
of 'the property is too small to satisfy 
within a reasonable time the large mort- 
gage, still outstanding, of about Ks. 60,000. 
Apart from there being no substance in 
the application of the judgment-debtor on 
merits, I think, that it ‘would be stretching 
too far the discretion of the Court under 
O. XL, R. 1 in the matter of the appoint- 
ment of receiver, if we were to depiive 
the decree-holder of the right accrued to 
him under the decree to sell the mortgage 
property. 

To do that would be to do away with 
the solemn agreement between the parties 
set forth*in the mortgage bond expressly 
stipulating that the decree-holder shall be 
entitled to sell the property in order to 
realise the amount due thereunder. I do 
not think that the Court should step in 
and use the discretion, if any, vested by 
the aforesaid rule of the Code of Civil 
Procedure in order to rip up the contract 
entered into between the parties. The 
decree-holder knows his interest best and 
he has a right to sta» d upon the decree 
and to ask the court to sell the property, 
j I need hardly mention that section 51 
of the Code has absolutely no application. 
That section prescribes the mode in which 
the decree-holder may .seek an execution, 
of his decree, one of the modes being by 
the appointment of a receiver. The sec- 
tion does not give any right to the judg- 
ment-debtor to apply for the appointment of 
a receiver. I therefore, reject this conten- 
tion also on behalf of the judgment debtor. 

The result is that the appeal is dismissed 
with costs. 

Bucknili, J. I agree. 

Appeal disKniBsed* 

A.I.R. 1922 Pataa 371 

Ross. J. 

Edmnafain Singh and — Peti- 

tioners 

V* 

Dho^rai Gope — Opposite Party. 


Or. Rev. No. 494 of 1921 decided on 
10th November 1921, against an order of 
Sub-divisional Officer, Bhagalpore. 

(a) Criminal P.C. (18%), Ss, 146 and 360- 
Posseasion is effective possession — Proceedings 
under Ch. 12 — Jjepoaitiona must be read over to 
witnesses — But failure to do so does not vUiate 
order. 

During the absence of the opposite party, a 
stealthy act of possession in the most 
haphazard manner cannot be regarded to be an 
act of possession. De facto possession means 
effective ocjupaiion or control. The word 
“ accused ” in S. 360 does include persons 
against whom an order under section 146 (1) 
has been drawn up and in the case of proceed- 
ings under Chapter XII the evidence must bo 
read over to the witnesses. But the omission 
to do so cannot make the Magistrate’s order 
basod thereon ultra vires, though it may exempt 
the witnesses from prosecution for perjury. 

[P. 371, C.2 ; P. 372, 0. 1, 2.]. 

(b) Criminal P,C,S, 146 — Proceedings under 
— Tenant not made party — Proceedings are not 
vitiated- 

The omission to implead a tenant in posses- 
sion of a portion of the disputed land does 
not make the proceedings defective. 

[P. 372, C. 1.] 

Jayastval, 0, G, Das and N. N, Sen — for 
Petitioners. 

Manuk ^ K, N, 'Chaudhri, 8. K, Banerji 
and S, Bose — for Opposite Party. 

Rose, J. — The petitioners are the second 
party to a proceeding under Section 145, 
Cr. P. C. in which possession has been 
declared to be in the 1st party. The first 
ground which is urged for revision of the 
order is that none of the depositions of the 
witnesses were read over to them as 
required by section 360, Cr. P. Code and, 
therefore, the presumption of correctness 
does not attach to the record under 
Section 80 of the Evidence Act, because 
the evidence was not taken according to 
law, and, therefore, whether admissible 
or not, it is of no value and there is 
nothing to support the finding. 

In reply it is contended that section 360 
does not apply to trials under Chapter 
12, because there is no “ accused ” in 
such a proceeding. I cannot agree to 
this argument. If the word “ accused ’* 
in that section does not include persons, 
against whom an order under Section 
145 (J) has been drawn, then there 
is a plain inconsistency in the 
section itself and the court must! 
construe it as best as it can* If ^o] 
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interpreted the section must at least mean 
that in the case of proceedings under 
Chapter 12, the evidence must be read 
over to the witnesses. 

It is further argued that even if there is 
a defect in the manner of recording the 
evidence, that does not invalidate the trial 
itself. The decisions are not consistent, 
but the weight of opinion is that, where 
there is this defect in the record of the 
deposition, the witness cannot be convicted 
of perjury in a subsequent trial. 

But it is altogether a different proposi- 
tion, and one for which there is no authori- 
ty, that because the depositions were not 
read over to the witnesses, there was, 
therefore, no evidence before the Magis- 
trate on which he could come to a finding 
on the question of possession in the trial in 
which those depositions were made. I can 
see no ground in principle for such a con- 
tention and this ‘ objection must be over- 
ruled. 

The second ground is that one Fadulli 
Mandar was also a tenant of a portion 
of the land in dispute and as he was no 
party to these proceedings, the proceedings 
are bad for defect of parties. This ques- 
tion is concluded by the decision in 
Krishna Kamini v, Abdul Jahbar (1), and 
the contention must fail. 

The third ground is that the order under 
Section 145 (1) was drawn up on the 5th 
January 1921; the Police reported that the 
petitioners had taken possession of the land 
on the 9th October 1920, and therefore, 
the Magistrate had no jurisdiction to 
declare the opposite-parly in possession 
but could only declare the petitioners in 
possession* If in fact the petitioners dis- 
possessed the opposite party more than two 
months before the 5th January 1921, then 
clearly the court bad no jurisdiction to 
declare the possession of the opposite- 
party. 

But the Magistrate finds that there was 
no actual possession by the petitioners. 
He refers to the Police report and to the 
evidence on this point in detail and comes 
to the conclusion that such a stealthy act 
of ploughing and sowing, when the op- 
posite-party was absent in court, in the 
most haphazard manner, cannot be held to 
Ibe an act of possession. De-facto posses- 
sion, with which alone these proceedings 

(1) (1903) 30 Cal. 155 = 6 C. wTnL 
737 F. B. 


are concerned, means effective occupation! 
or control. I 

The Magistrate evidently thought that 
the exclusive power of control by the 
petitioners could not be said to be manifest 
in these acts. On the facts I cannot say 
that the Magistrate was not entitled to 
find that there had been no change of 
actual possession; therefore, there is no 
question of jurisdiction. 

The application is dismissed. 

Rule discharged* 
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Jwala Prasad, J. 

Btso Ram and others — Accused Peti- 
tioners 

V. 

Emperor — Opposite Party, 

Criminal Kev. No. 520 of 1921 decided 
on 14th Dec. ’1921, from an order of 
Sub-divisional officer, Nawadah, Dated 
29th Sept.. 1921. 

Criminal P. C*. (Act V. of 1908 * 8s* 253* 494 
and 145 — Warrant case — Disc) at ge Order of^ 
cannot he set aside and fresh proceedings 
started unless there are new materials — DispiUes 
regarding succession to large estates-SuccesBion- 
(Property Protection) Act (XIX of 1841). Re* 
medy under ^ is more appropriate. 

An accused person cannot summarily be 
tried in several courts on the same facts, 
although the complainants in the several cases 
may be different. An order of discharge under 
eection 494 (a) or under section 263 in a war- 
rant case does not necessarily prevent the 
Magistrate from taking cognizance of a com- 
plaint on the same facts, but an order of 
discharge cannot be set aside and prosecution 
started afresh unless there are new materials 
before the Magistrate which were not before 
him formerly. The Succession (Property 
Protection) Act has a larger scope than sec- 
tion 145, Cr. P. C. and affords a more ap- 
propriate remedy in cases involving disputes 
regarding succession to large estates involving 
breaches of the peace. 

IP. 375, C. 2, P. 376, C. l.J 

0. 0. Das and 8. 8. Bose — for the 
Petitioner. 

Judgment: — This is an application 
against the order of "the ’Sub-Divisional 
Magistrate of Nawadah, dated the 29th 
September 1921, directing the petitioners 
to be summoned under sections 454, 380, 
Indian Penal Code upon the complaint of 
one Bundi Lai, dated the 3rd of September 
1921. 

Bundi Lai was a servant of the 
late Raja of Singer, in the District of 
Gaya, who died in the month of Sep- 
tember 1920. The petitioners are the 
servants of the sister’s son of the date 
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Raja except petitioner No. 2 who dis- 
claims all concern and is described as the 
nephew of Geno Singh and petitioner No. 
3 is the brother of petitioner No. 1, Biso 
Ram. 

It is undisputed that the petHioners’ 
master, Raja Kesho Prasad Narain Sahi, 
is the legal heir of the deceased and is 
now living in Singer. 

The opposite party, Bundi Lai and 
others, claim to be trustees of an idol, to 
whom it is alleged all the properties of 
the Raj have been bequeathed by a Will 
executed by the late Raja. Probate of 
the Will has been applied for and the 
proceedings in connection therewith are 
still pending, Raja Kesho Prasad Narain 
Sahi has entered caveat in those proceed- 
ings and disputes the Will. 

The dispute between the parties has 
naturally led to an attempt on their behalf 
to seize possession of the properties and 
consequently the several usual criminal 
proceedings under the preventive Sections 
of the Code of Criminal Procedure, namely, 
107, 144, etc., have been instituted. 
Papers of some of these proceedings have 
been handed 'over to me by the learned 
Counsel on behalf of the petitioners : — 

(1) The complaint lodged by one Mathu- 
ra Prasad, servant, of the trustees, against 
the petitioner Biso Modi and others which 
was disposed of by the order of the Sub- 
Divisional Magistrate of tNawadah, dated 
the 17th May 1921. That order is in the 
following words : — 

'* Mistake of law. Section 448.’* On 
the 27th of May 1921 the Magistrate 
ordered “ to return the keys to Biso Modi 
the person from whom they were taken.” 

(2) On a complaint of Bundi Lai, the 
present complainant, against Raja Kesho 
Prasad Narain .Sahi and others, the order 
of the Magistrate of the 1st of February 
1921 was “ I »do not think that there is a 
fear of the breach of the peace now.” 

(3) In a case instituted under Section 
107 of the Code of Criminal Procedure, at 
the instance of Bundi Lai, complainant 
V. Baja Kesho Prasad Nafain Sahi, on the 
1st ^ of April 1921 the Magistrate passed 
the following order : — 

** The main reason for apprehending a 
breach of the peace was the continuance 
of the collections on behalf of the 1st 
party and (Bundi .Lai) and attempts on 
their behalf to possess themselves of the 
Kutcherry. As to the collection, as I have 


remarked in another order, they afe only 
authorised to represent the estate in 
pending suits, and on these grounds I have 
refused to return the Zemindari papers 
to them. As to the Kutcherry and its 
contents it has been attached for the 
purposes of the case into which I inquired 
on the 1st January. There is, therefore, 
no fear of a breach of the peace. ‘Proceed- 
ings dropped and accused discharged under 
Section 119, Criminal Procedure Code.” 

(4) In a proceeding started at -the 
instance of Raja Kesho Prasad Narain 
Sahi as petitioner, the Magistrate recorded 
the following order on the 17th of Janu- 
ary 1921 : 

” There ’are two portions in the order 
complained against (l) with regard to the 
Kutcherry, and (2) with regard to the 
residential portion. With regard to (1) 
the 1st party (Bundi Lai and other tenants) 
are said to have instituted a probate case 
and the opposite party have entered a 
caveat. This matter might, therefore 
await disposal of the probate application 
and both parties prevented from doing 
anything with regard to the Kutcherry 
until that application is decided. 

“ As regards the second point, the Sub- 
Divisional Officer says that the second 
party are at .present in actual possession 
of the inner apartments and so may be 
left in possession until the District Judge 
on the probate application otherwise holds. 
Call upon the first party to appear on the 
25th January why an order in the above 
terms should not be passed ; call for 
record and ask Sub-Divisional Officer to 
state whatever observations he has to 
make ‘on the grounds of motions and on 
the above remarks. Sd. B. N. Roy, 
A.D- M.” 

The parties were heard and the Magis- 
trate recorded his order on the 25th Janu- 
ary 1921. That order gives the history of 
the dispute between the parties, and it is 
needless to quote the entire order, except 
the concluding paragraph, which runs as 
follows : 

“As the District Judge’s decision in the 
probate case will settle the dispute, the 
petitioner clearing out if probate is 
granted on proof of the Will or the 
opposite party clearing out if the Will 
be not proved to be genuine, it is best 
for the Criminal Court to await such 
decision and not disturb the 6tatu$ quo 
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ante* i accordingly set aside the Sub- Di- 
visional Officer’s order and direct, under 
Section 144, that the petitioner be permit* 
ted to live in the inner apartment which 
has been found to be in his possession, that 
the Kutcherry be kept locked and both 
parties be prevented from having access to 
anything contained in any of the apart- 
ments appertaining to it, that the Thakur- 
ghar or temple in the outer courtyard be 
kept open only for any one to worship and 
that a Police constable be deputed at 
the expense of the petitioner to see that the 
above order is given effect to until the de- 
cision of the probate matter, on receipt of 
which the Magistrate will cause compliance 
with such decision. It is expected that 
such decision will be given within two 
months. Return records at once to Sub- 
Divisional Officer.*’ 

So far back as the 1st of January 1921, a 
complaint was lodged by one Raj Karan 
Singh, servant of Bundi Lai, the person 
complaining against the present petitioners, 
charging them with having entered the 
courtyard of the Thakurghar at Singer and 
of having broken open the lock of the room 
in which were kept the collection papers 
belonging to Patwari Beni Lai and of 
having removed the articles belonging to 
the complainant’s master from other rooms 
of the building. 

The accused were summoned under sec- 
tions 454, and 380, Indian Penal Code. As 
the Sub-Divisional Officer of Nawadhah 
had held local enquiry into the case, he 
reported to the District Magistrate to have 
the case made over to some other Magis- 
trate for trial. Accordingly, the case was 
made over to the Sub-Divisional Officer 
of Gaya. 

On the 19th July 1921 a petition was 
filed on behalf of the then complainant, 
Raj Karan Singh, detailing the several cri- 
minal cases which arose between Raja 
Kesho Prasad Narain Sahi and the trustees 
and the complaints relating to the proper- 
ties of the deceased Raja and stating that 
those cases were all decided in favour of 
Raja Kesho Prasad Narain Sahi, and that 
there was no likelihood of the witnesses 
deposing in favour of the complainant. 

Consequently, he sought permission to 
withdraw from the prosecution. The Sub- 
Divisional Officer refused to act upon it on 
the ground that he had no power to permit 


withdrawal of a warrant case under Sec- 
tions 380 and 454, Indian Penal Code. 
He, however, granted time to the petitio- 
ner to move the District Magistrate for 
withdrawing the case. Accordingly, the 
complainant, Raj Karan Singh, filed a 
petition next day in the Court of the Sub- 
Divisional Magistrate repeating what he 
had said in the first petition and adding 
that the accused opposite party (petitio- 
ners) “ have come into possession of the 
entire Singer estate and all the ratyafs are 
on their side,” and that the charge against 
the petitioners was brought at the instance 
of Bundi Lai who ‘ it seems has no con- 
cern with the estate and has been trying to 
oust the real molike from the possession,” 
and that the case was of a civil nature. 

The petition was directed to be put up 
before the latter officer who recorded the 
following order : ” This is a complaint 

case. The petition is allowed. To the 
Sub* Divisional Officer for disposal.” 

On receipt of the order of the District 
Magistrate, the Sub- Divisional Magistrate 
recorded the following order on the 2nd of 
August : ‘ ‘ Seen the petition filed before 

the District Magistrate and the latter’s 
order dated the 25th July 1921 passed 
therein. A warrant case cannot be with, 
drawn without the permitsion of the Dis- 
trict Magistrate. The case will proceed. 
Summon witnes.ves for 18th August 1921.” 

On the 29th August 1921 the Sub-Divi- 
sional Officer of Gaya examined three wit- 
nesses; (1) Mr. Reuben, the Sub- Divisio- 
nal Officer of Nawadah, (2) Raj Karran 
Singh and (3) Beni Lai, and adjourned the 
case to the 1st of September, on which 
date a petition was filed by Ganga Prasad, 
Bundi Lai and others, who claimed to be 
the trustees of the properties .and master 
of the complainant Raja Kesho Prasad 
Narain Sahi, alleging that the complainant 
was gained over and praying that they may 
be allowed to step in his shoes and conti- 
nue the prosecution. 

The petition was naturally rejected, as 
third parties could not be allowed to inter- 
vene. The Magistrate observed that the 
applicants may file a petition of complaint 
of their own if they like before a 
proper Court. Further hearing of 
the case then look place, and on the 
next day the Magistrate passed an 
order discharging the accused on the 
ground that the complainant had^ gone 
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back upon his deposition which he had 
made before the Sub-Divisional Magis- 
trate of Nawadah and now stated that he 
had no personal knowledge of the facts. 
The case was not likely to result in a con- 
viction. He, however, remarked that the 
trustees might, if they like, file a fresh 
petition of complaint, The case was ac- 
cordingly withdrawn and the accused 
persons discharged under section 53, 
Criminal Procedure Code, 

Acting upon the suggestion of the 
Magistrate, BundiLal, one of the trustees 
filed a fresh complaint before the Sub- 
Divisional Officer of Nawadah, giving the 
circumstances in which the first prosecu- 
tion failed and the accused were discharged. 
The Magistrate heard both the parties 
upon the question as to whether this was a 
proper case in which the complaint could 
be entertained. He passed his order, 
overruling the objections of the accused 
petitioners, and directing them to be sum- 
moned under sections 454 and 380, Indian 
Penal Code. 

The main ground upon which the Magis- 
trate has passed his order summoning the 
accused is, that the order of discharge 
passed by him in the former case dated 
the 2nd of September 1921, did not debar 
him from summoning the accused, and 
that section 403 of the Code of Criminal 
Procedure does not apply to it inasmuch 
as the explanation to that section saves an 
order of discharge of the accused but the 
Magistrate would not permit the com- 
plainant to withdraw the case. 

The complainant, Raj Karan Singh, 
applied to withdraw the case until he was 
directed by District Magistrate to do so. 
The District Magistrate’s order of the 21st 
July was obviously a permission to with- 
draw the complaint and whatever the 
views of the Magistrate might have been 
on the 29th of August that he was not 
bound to carry out his order, he did accept 
it on the 2nd of September when he actu- 
ally permitted the complainant to withdraw 
the prosecution. 

Now, if the order of the Magistrate was 
wrong, the first complaint has not been 
• properly withdrawn, and in that case he 
should have proceeded upon the complaint 
the seisin whereof had been withdrawn 
from him and was handed over to the 
Sub-Divisional Magistrate of Gaya. If, 
on the other hand, the order of withdrawal 
is a yalid one, it could only be passed 


under section 494, read with sectibn 495, 
of the Code of Criminal Procedure, for so 
long as the first case did not validly ter- 
minate the Magistrate had no right to 
start prosecution on the same facts at the 
instance of any other person. 

An 'accused person canot be summarily 
tried in several Courts on the same facts, 
although the complainants in the several 
cases may be different, I will, therefore, 
assume, for the purposes of this case, that 
the order of discharge of the 2nd of Sept- 
ember passed by the Magistrate was a 
valid one. 

True it is that an order of discharge 
under section 494 (a) or under section 253 
in a warrant-case does not necessarily pre- 
vent the Magistrate from taking cogniz- 
ance of a complaint on the same facts, 
but an order of discharge cannot be set 
aside and prosecution started afresh un- 
less there are new materials before the 
Magistrate which were not before him for- 
merly and upon those materials there is a 
possibility of a conviction of the accused 
persons. 

I have, therefore, carefully considered 
the history of the litigation and the com- 
plaint petitions which virtually are based 
upon the same facts. The Sub-Divisional 
Magistrate of Gaya had already examined 
three witnesses on behalf of the prosecu- 
tion. Only a few more witnesses out of 
these named in the complaint petition 
were not examined. Beni Lai, Patwari, 
whone hasias containing collection papers 
were said to have been looted by the peti- 
tioners, was already examined before the 
Magistrate. 

Now, having the evidence before him, 
the Magistrate was of opinion that there 
was no likelihood of the prosecution re- 
sulting in the conviction of the accused. 
The fact that the complainant was won over 
did not prevent the Magistrate from going 
on \s ith the prosecution in a warrant-case, 
but the Magistrate was evidently of opin- 
ion that the evidence laid by the prosecu- 
tion was not sufficient to convict the accu- 
sed persons. The opinion of the Sub- 
Divisional Officer of Gaya, expressed on 
the 2nd of September, was one formed 
upon the estimate of the evidence then 
produced before him. 

In the present complaint before the 
Magistrate nothing has been said in the 
complaint petition that there is a 
chance of giving better evidence. On the 
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other hand, the present complainant Bundi 
Lai, has definitely stated that he was not 
an eye witness to the occurrence. There- 
fore, upon the complaint that has now 
been lodged before the Magistrate it was 
obvious that the Magistrate was not justi- 
fied in summoning the accused persons. 

The statement of Raj Karan Singh, 
contained in the petition of the 20th of 
July filed before the District Magistrate, 
that all the properties appertaining to the 
Raj are in possession of the petitioners* 
master, Raja Kesho Prasad Narain Sahi, 
has not been controverted in the present 
complaint petition. If that is so, it is 
impossible to conceive that a case under 
section 380, read with section 454, Indian 
Penal Code would lie. The dispute bet- 
ween the parties is one relating to the suc- 
cession of the estate of the late Raja of 
Singer. 

The proceedings under the preventive 
sections of the Code of Criminal Proce- 
dure all terminated in favour of the 
master of the petitioners and these'proceed- 
ings arose out of a dispute as to the pos- 
session of the Garh and the Thakurgarh 
which is the subject matter of the present 
complaint. The District Magistrate more 
than once has held that the Criminal 
Court is not the proper forum where the 
dispute of such a nature between the par- 
ties can be decided. No breach of peace 
has occurred, nor was it ever apprehended. 
No riot has taken place. Raja Kesho 
Prasad Narain Sahi has managed some- 
how -or the other to be in possession of 
the properties and he can be ousted only 
in the course of law. 

This was pre-eminently a fit case for 
invoking the aid of the salutary provisions 
of Act XIX of 1841, known as the Act for 
the protection of moveable and immove- 
able property against wrongful possession 
in cases of successions, and which I for bre- 
vity sake call the Curator’s Act, The 
title of the Act is bignificant, that is, the 
object of it is to protect the property 
appertaining to an estate of this kind in 
case of a dispute as to succession. The 
death of the Raja took place only three 
months asco, and an application under the 
Curator’s Act could be made within six 
months of the death of the late Raja. 

That Act in some respects stands in 
a similar position to section 145 of the 
Code of Criminal Procedure with respect 


to certain specified properties, whereas its 
scope is larger, inasmuch as it, embraces all 
properties moveable and immoveable, and 
once for all it settles the right to hold pos- 
session of the property summarily directing 
the other disputants to seek their remedy 
in a proper Court and unless that were 
done the danger to a breach of the peace 
will not be satisfactorily solved with res- 
pect to the estate in question. 

The proceedings are, therefore, quashed, 
and I recommended that an action under 
that Act be taken. Proceedings quashed* 
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CoUTTS AND MACPHERSON, JJ. 

Mahahir Prosad Bhagat — (Plaintiff) 
— Petitioner. v. 

Balhfshun Pas and another — Defendant- 
Opposite Party. 

Civil I^ev, No. 90 of ,1921 decided on 
4th August 1921 from an order of Sub-J. 
Patna 

(a) CivU P. 0., 0. 47, B. 1 and 0. P, B. 13— 
Petition under the former can be registered as one 
under the latter provision, 

A successor-in-office has jurisdiction to 
change the registration of an application from 
one under 0. 47, r. 1 to one under 0. 9, r. 13 
when the application is made under both the 
provisions, registration being "purely a minis- 
terial act, I P, 377, C. 2.] 

(b) CivU P. C., 0. 5, P. 13 and 0. 30 R. 

Do not apply to suits brought against person in 
individual capacity . 

O. 5. r. 13 applies only to suits against firms 
and O, 30 r, 3 also applies where persons are 
sued as partners in the name of their firm; they 
do not apply when suits are brought against 
persons in their individual capacities. 

[P. 377, C. 2.] 

(c) Civil 'P. C*, S, 115— Prror of Law — No, 
revision lies. 

Under S. 115 the High Court canuot inter- 
fere when the lower Court-commits an error of 
law by applying one provision instead of 
another. IP. 877,C.2.] 

(d) Civil P. C„8ch, n. Para21 (2)— Decree 
under-^, 9, R. 13 applies to such decree,aho. 

The decree under para 21 (2) of Sch.TI is a 
decree under S. 2 (2) and the provisions of 
O. 9, T. 13 apply to it. The provisions of the 
C. P. Code apply so far as may be, to 
proceedings under Seh. II save where a special 
procedure is laid down in the Schedule. 

IP. 378, C. 1. 2,1 

P. G. Manuh, and 0. M. Agarwala and 
Ragho Prasad — for Petitioner. 

8* Sahay, B* 0, Sinha and A, N. Pa$-^ 
for Opposite Party. 

CouttS, J. — This is an application in 
revision against the order of the Sub* 
^dinate Judge, Patna, setting a^ide a 
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decree made under schedule TI, paragraph 
21, to the Civil Procedure Code. 

It appears that in the town of Parh 
there was a firm nara^d Ghasiram Bal- 
ki^hun Das which carried on an agency 
business. . After the death of Ghasiram, 
Ba.ki^hun Dis, became the sole owner, 
but he lived for the most part in England 
and his manager Ghasiia Lad, who held 
a general power-of -attorney from him, 
conducted the business. 

Baikishun Das being in Ens^land, there 
was a difficulty ab*iut money and an 
arrani^ement was come to with the present 
petitioner, Mahabir Pia^^ad Bhugat, that he 
should supply funds to the firm, that 
Ghasita Lall should continue to act as 
manager, that Mihabir Ba kishun and 
Ghasira Lall should each rf ceive 5 (innas 
i pies share in the profiis. and that Mahabir 
should get interest at 6 per cen , on all 
sums advanced by him. After this arr nge- 
ment was come to, Baikishun Das returned 
to England. Mahabir Buag it was 
dissatisfied with Ghisita Laij’s accounts, 
with the result that there w-re di-pu'es 
which were evemually referred to arbitra- 
tors under a registered thramama^ 

The arbitrators gave their award on the 
llth June Mahabir B agat then filed 

a petition, under Schedule 11 of the Civil 
Procedure Code, in the Court of the 
Subordinate Judge at Patna for filing the 
award and for the drawing up of a decree 
in accordance therewith. On this ’applica- 
tion a notice '^ as issued to Baikishun Das 
and Ghasita Lall to .show cau-e why this 
should not be done. No cause w ,8 shown 
and a decree was passed in terms of rhe 
award on the 21 st July 1920. Gh tsita Lall 
then filed a petition which is the Subject 
matter of the application now before us. 

Trte application w.js filed under Section 
151, Order XLVH, rule 1, and Order IX, 
rule 13, of the Code of Civil Procedure on 
behalf of himself and Balki hun to 
have thtf decree set aside The petition 
was registered by the then Suhordin.Hfe 
Judge, Mr. Zahur, under Order XL VI I, 
rule 1, and notice was ordered to issue. 
After passing this order, Mr. Zahur was 
transferred and was succeeded by Mr 
Dimodar Prasad, who, on the 18th 
December 1920, directed that the petition 
should be registered under Order IX, rule 
13. The matter was then heard by Mr. 
C. S. Sen and the decree set a.side on the 
groi^nd that notice on Baikishun Das fapd 
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not been served as required by Order V, 
rule 25. it is against this order that the 
present applicaiiim has been made 

The first point urged in support of the 
applic'ition is -ihat Mr. Damcd.^r Prasad 
had no jurisdiction to register the applica- 
tion under Order IX, rule 13/ when it h<^d 
already been regist. red under Order 
XLVTl, rule 1, by his predecessor. There 
is no force in this contention. The applica- 
tion Wis made both under Order IX, rule 
13, and Order XLVII, rule 1, and registra- 
tion is purely a ministerial act in regard te 
which the Subordinate Judge had com- 
plete Jurisdiction. 

The second pninfc urged is that Order 
V, ruL 25, does not apply in f^uch a case 
as the one before us and that if any 
prov.cion of the Civil Procedure Code does 
apply, it is Order V, rule 1 3 or Order XXX, 
rule 3 Order V, ru e 13, deals with suits 
reLdng to busine-^s or wrrk against a 
person who does not reside within the 
loc 1 limit‘d of the jurisdiction of the 
Co rt and it r learly does not apnly, 
because this is not a case of a suit against 
a firm but ^gain-r B Ikishun and Ghasita 
Lall in their individual Cripacities. 

Order XXX, rule 3, also does ^not apply 
because this rule deals with cas<^s where 
per-ons are sued as p.irtners in the name 
of their firm and if any rule applies it is 
rule 25 of Order V. Thib rule runs as 
follows: 

** Where the defendant resides out of 
British India and has no agent in British 
India empowered to accept s^-rvice, the 
summons shall be addressed to the defen- 
dant at the place where he is residing and 
sent to him by post, if there is a postal 
communication be ween such place and the 
place where the Court is situate.** 

It had Deen found by the learned Sub- 
ordinate Judge that Gh Lall was not 
empow^ red to accept service. It is clear 
th n that this rule applies. Moreover, 
the question whether Older V, rule 25, or 
some oiber rule applie-- to the case is a 
question of law which the Subordinate 
Judge has jurisdiction to decide. He has 
Jurisdiction to decide rightly or wrongly, 
and with his decision on the point of 
law are not entitled to interfere in 
revision. 

The last point urged is that Order IX, 
rule 13 does not apply to cases under 
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paragraph 21 of Schedule JI and that 
consequently the Subordinate Judge’s order 
is without juri'diction. Schedule 11, 
paragmph 21, runs as follows : 

“ (1) Where the court is satisfied that 
the matter has been referred to arbitra- 
tion and that an a\^ard has been made 
thereon, and where no ground such as is 
mentioned or referred to in paragraph 14 
or paragraph 15 is proved, the court shall 
order the award to be filed and shall 
proceed to pronounce judgment according 
to the award. 

‘‘(2) Upon the Jud}:^ment so pronounced 
a decree shall follow, and no appeal shall 
lie from such decree except in so far as 
the decree is in excess of or not in accord- 
ance with the award.” 

Now it is contended that Schedule II is 
complete in itself and that the ordinary 
rules which govern suits do not apply. 
There .is no authority for the contention, 
but the argument is that Order IX, rule 13. 
applies only to suits; that a proceeding 
under paragraph 21 is not a suit and that 
a decree made under paragraph 21 ( 2 ) is 
not a decree such as is contemplated in 
the Code. 

It is true that there is no mention of the 
word sfiit in paragraph 21, but under 
paragraph 20 where any matter has been 
referred to arbitration without the inter- 
vention of the court and an award has 
been made thereon, any person interested 
in the award may api>ly to the court 
having jurisdiction over the subject matter 
that the award be filed in court ; and sub- 
clause (2) of paragraph 20 runs as follows: 

“The application shall be in writing 
and shall be numbered and registered as a 
suit between the applicant as plaintiff and 
the other parties as defendants.” 

It seems clear then that when an appli- 
cation is made, it is to be treated as and 
becomes a suit and that the decree upon 
the judgment which is pronounced accord- 
ing to the award becomes a decree under 
section 2 of the Civil Procedure Code. 
Section 104, which deals with appeals 
from orders, has been referred to as show- 
ing that the decree mentioned in para- 
graph 21 (2) of Schedule II is an order 
and not a decree. By sub-clause (/) an 
appeal lies against an order filing or refus- 
ing to fi e an award m an arbitration with- 
out the intervention of the court. 

This, however, does not refer to the 
decree, but to the order referred to in sub- 


c)au‘e (l) of paragraph 21. Section 104, 
therefore, does not assist the petitioner. 
The decree referred to in paragraph 21 
then, in mv opinion, Is a decree in a suit 
and Order IX, rule 13, applies to such a 
case. 

For the reasons I have given, therefore, 
this application, in my opinion, fails and I 
would dismiss it with costs. Hearing fee 
two gold m^hurs. 

Maepherson, J— I agree to the order 
proposed. 

The best \iew woold seem to be that 
the provisions of ihe Code apply, so far 
as may be, to proceedings under Schedule 
II? save where a special procedure is laid 
down in the Schedule. An example of a 
special provision in the Schedule (probably 
with a view of court fee) is the use of the 
term “filing an application” instead of 
“presenting a plaint,” but it does not 
follow from this vrtr;ation of terms or frem 
the issue of a notice m^tead of a summons 
that it w not the intention of the Legis- 
lature that the application, when registered 
as a suit, should be anything d-fferent from 
a suit under the Code so far as regards 
procedure in other matters. So also there 
being nothing re ugnant in the subject or 
context of paragraph 21 (2), it is reason- 
able to hold that ‘decree* m taat provision 
has the meaning set out in section 2 (2). 

Ihe question is, however, not altogether 
free from doubt and ihe Legislature might 
well intt rvene to make clear its intention 
in this regard. 

Buh Itschargetl. 

A I R. 1922 Patna 378. 

COUTTS AND ADAMI, JJ. 

Suraj Jute Kner — Defendant No. 1 
Appellant 

V. 

Aftar Kumriri — Plaintiff- Kespondent. 

Appeal No. 153 of 1921 decided on 
I6th Jurte 1922 from the appellate decree 
of Sub J., Darbbanga, dated 1st Sepiem- 
ber 1920, 

(a) Hindu WidowB Remarriage Act (7557), 
Sec. 2 — Hindu vidow- Conversion to Mahome- 
danism- Remat riage effects forfeit are of husband's 
estate though such marriage is allowed by custom 
Or recognised by Sect. 

Both uDd*^r the Hindu law and by the 
enactment of 1867 a Hindu widow losea 
her estate on remarriage. It may be ,that 
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certain olasBeo of Hindus recogniso widow 
remarriage either by custom or as a tenet of 
their sect but even where this* is so i» would 
be neceesnry to entablish afifirmatively that 
this recognition carries with it the right to 
retain tbe deceasid bu^band’s estate, for to 
do so is against both the general rule of the 
Hindu law and against the provisions of the 
statute.. IP. 380, C. 1, 2. P. 381, C. 1 2]. 

(b) Hindu Law — Applicability ^Dayanandis 
are Hindus, 

Dayanandis are Hindus, If the Brahinoa are 
Hindus the Arya Sdinjists are more so because 
though professing to be monotheistic they 
believe in the supremacy of the das. 

tP. 382, C. l.j 

Ha an /an -for Appellant. 

8* M* Mullick and N. 0. Sinha — for 
Respondent* 

Coutts, J — This was a suit for decla- 
ration of title to and confirmation of 
pO' session of an eight annas share in 
TauZi Nos. 1300. 1516 and 1519 and a 
two anna share in Tauzi No. 1303 in 
Mauza Usthia. 

The facts are not disputed and are 
shortly as follows: The Defendant No. 1 
Mussammat SuraJ Jote Ki^er was the wife 
of Ramdhari Prasad, son of the Plaintiff 
Mu<-ammat Attar Kumari. After the d^^ath 
of Ramdhari Prasad, the Defendant No. 1 
left her husband’s hou-e and went to live 
in the house of Defendant No. 2, 
Muhammad Yasin, a Muhammadan 
whose mistress she became. 

Subsequently she was converted to 
Muhammadanism and was married to 
Muhammad Yasin. She however, still 
retained the estate of her deceased hus- 
band and this suit by her mother-in-law 
was instituted to recover the estate on the 
ground that having remarried, she had lost 
all her rights in her deceased husband’s 
property. During the lifet me of her hus- 
band both he and defendant No. 1 were 
Dayanandis, that is to say, followers of 
Pandit Dayanand Saraswati, foundfr of 
the Arya Samaj, and the questions 'which 
have arisen in this case are whether a 
Daya*nandi is a Hindu; if so, whether a 
Hindu widow belonging to this sect forfeits 
her rights to her husband’s property on 
remarriage, and whether a Hindu widow 
after conver^ion and subsequent remarriage 
forfeits her rights to her husband’s 
property. 

It has been decided by both the Courts 
below that a Dayanand i is a Hindu and 
that in accordance with the Hindu law 


the widow of a Dayanandi after conver- 
sion and reman iage Joses her rights to her 
husbaad’s property. The suit lias accor- 
dingly been decreed and against this 
decision Defendant No 1 has appealed. 

The questions that arise in *this second 
appeal are the questions I have indicated 
above and I shall first deal with the ques- 
tion of whether a Hindu widow after 
conversion and subsequent remarriage 
forfeits her rights to her husband’s 
property. 

So far as this Court is concerned the 
matter is one of first impression but the 
question has arisen directly in the High 
Courts of Calcutta, Madras, Bombay 
and Allahabad. The decisions in Calcutta, 
Madras and Bombay are unanimously to 
the eflfect that in such a case a Hindu 
widow loses her property whereas the 
Allahabad High Court has taken a directly 
contrary view; and it is contended by the 
learned Vakil for the Appellant that it 
is the Allahabad view which is correct 
and the view which we ought to follow. 

The argument of the learned Vakil for 
the Appellant is based on the interpreta- 
tion which has been placed on Sec. 2 of 
the Hindu Widows Remarriage Act, (Act 
XV of 1857) by the Allahabad High 
Court. The Hindu Widows Remarriage 
Act, it is argued, deals with the case of 
Hindu widows who had up to that time 
been held to be incapable of contracting a 
valid marriage: by that enactment, such 
marriages were legalized and the issue of 
such marriages was legitimatized. 

But the old Hindu rule 'of law was 
retained that on remarriage the widow Joc4: 
her rights to her deceased husband’s pro- 
perty, for Sec. 2 of the Act enacts that 
“all rights and interests which 
any widow may have in her deceased 
husband’s property by way of maintenance 
shall upon her remarriage cease and it 
shall be determined as if she had then 
died.” 

It is contended that “widow” in this 
section can only mean “Hindu widow” 
so that if a Hindu widow changes her 
religion and becomes a Muhammadan she 
is no longer a Hindu widow and if she 
remarries. Sec. 2 of the Act does not apply 
and she does not lose her husband’s estate. 
This is the view which, as I have already 
said, has been adopted consistently in the 
Allahabad High Court and I need only 
refer ^to t^e las^ case on the point. 
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Ahiul Azin Khan v. Nirma (l^ which fol* 
los^ed th^ previous decision of that Court. 
I may mention m this connection, however, 
that at least one of the learned Judges, 
who was a party to that decision, in ano- 
ther case, expressed a doubt as to the cor- 
rectness of this view, but did not dissent 
because of the long course of decisions in 
that Court. 

The Calcutta High Court has taken an 
entirely different view which has been ex- 
prc'^sed in the judgment of the majority in 
the Full Bench case of Ma^ungini Gvpfa 
V. Ham Hutoyi Roy (4- in tiiat case*, on 
an inteipretation oi 8ec. 2 of the Act, four 
of the learn-rd Judkjes, who decided that 
case, held that it includes all widows who 
are within the scope of the Act, that is to 
say, all persons who being Hindus become 
widows and they say that it must follow 
from this that if any such widow marries 
she is deprived of the estate which she 
inherited from her Hindu husband. Prin- 
sep, J recorded a di senting judgment 
being unable to adopt this interpretation 
of the section and his view was the same 
as that which has been adopted in Alla- 
habad. 

In Madras and in Bombay so far as the 
interpretation of the Act is concerned there 
has been a difference of opinion amongst 
the learned judges The wording of the 
section is curious and it certainly lends 
itself to the interpretation which has been 
put upon it by the Allahabad High Court 
and by the learned Judges who have adop- 
ted the same view, but the reasoning of 
the majority of ihe Full Bench of the Cal- 
cutta High Court appears to me to be cor- 
rect and, in my opinion, Sec. 2 of the Act 
includes all persons who being Hindus 
become widows and that any such widow, 
if she remarries, loses the estate which 
she inherited from her deceased Hindu 
husband. 

On the interpretation of the statute 

1 alone, therefore, in my opinion, a Hindu 
widow, who becomes a Muhammadan and 
temarries, loi^es her right to her husband’s 
property. But even if this interpretation 
be wrong it is not sufl&cient to say that if 
the Act does not apply a Hindu widow, 
yvho ehangcs her religion and remarries, 

(1) (1913) 35 All. 466-20 I. C. 335 = 
11 A. L. J. 678. 

(2) (1891) 19 Cal. 239 (F. B.) 


retains her deceased husband’s estate. In 
such circumstances we are relegated in 
coming to a decision to the general rule of 
Hindu law and in regard to this 1 think 
there can be no doubt. 

A widow's right to succession is based 
on the ground that she is half of the body 
of her deceased husband and that she is 
capable of conferring spiritual benefits on 
him. When she remarries she ceases to 
be half of the body of her late husband or 
to be able to confer spiritual benefits on 
him and she becomes the wife and half of 
the body of her new husband. The reason 
therefore for her keerung the estate of her 
deceased husband disappears Formerly by 
changing her religion a widow lost her 
es;ate but since Act XXI of 1850 this is 
not so. 

Although, however, she does not lo^^e 
her estate by a change of religion it seems 
clear that she must lo^e it by remarriage 
when the whole rea‘-on for holding the 
esiate disappears. Moreover, ordinarily 
both under the Hindu law and by the 
enactment a Hindu widow on remaTriagel 
loses her estate. If however, the conten-l 
tion of the learned Vakil for the Appellant 
were correct, by doing another act which 
is repugnant lo Hindu ideas, namely, by 
becoming a Muhammadan she would save 
her esiate. it is difficult to conceive that 
this could be a correct view of the Hindu 
law. 

Looked at from another point of view 
the contention is equally difficult to accept. 
The estate which a Hindu widow has, she 
has from her deceased hu'-band and it is 
distinctly limited in character, one limit- 
ation being that she loses it if she remarries. 
She cannot get a larger estate than she got 
from her husband, yet it is suggested that 
bv changing her leligion she does in fact 
enlarge her estate inasmuch as she can 
continue to hold it on remarriage. I am 
unable to accept this contention and in 
support of the view I have taken 1. would 
refer to the decisions of Wilson, J., and 
Banerjee, J , in the Full Bench deci- 
sion in the case of Matungini Qupfa v. 
Ram Hutton R >y (2). This view has been 
accepted in the latter cases of the Calcutta 
High Court. 

The question has never been considered 
from the point of view cf the 
general Hindu law in the Allahabad 
High Court but the view I have express- 
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ed has been generally accepted in Madras 
and Bomb/iy. In all the Courts then in 
which the matter has been considered 
from the standpoint of the general rule of 
Hindu law it has been held that a Hindu 
widow alter conversion and subsequent 
remarriage* iorfeits her rights to her 
husband’s property and this is in my 
opinion the correct view of the law. 

It is next contended that, even if this 
be so, if a Hindu widow belongs to a sect 
such as the Ary a Samaj in which ^^idow 
remarriage is allowed, she does not forfeit 
her rights to her husband’s property on 
remarriage. It is in the hrst place urged 
that this cannot be so because it would be 
anomalous tor any sect to approve of 
widow remarriage and at the same lime to 
deprive the widow who remarries of her 
estate. 

The fact of an apparent anomaly 
however will not establish the correctness 
of the contention put forward and I may 
remark that this is exactly the portion 
created by the Hindu Widows Remarriage 
Act. The marriage of a Hindu widow 
has been validated but she is still deprived 
of her property. It is next urged that the 
Hindu Widows Remarriage Act does not 
apply to sects of Hindus in which widow 
remarriage is recognized and that con- 
sequently secdon 2 of the Act does not 
apply. 

I am not prepared to accept this proposi- 
tion, but even accepting it, the question 
remans, “When rule does apply ” and 
htre again we aie thrown back on the 
general rule of Hindu law which 1 have 
discussed above. It may be ihat certain 
classes of Hindus recognise widow re- 
marriage either by custom or as a tenet 
ot their sect, but even where this is so it 
would be necessary to establish affirmative- 
ly that this recognition carries with it the 
right to retain the deceahed husband’s 
estate, for to do so is against both the 
general rule of the Hindu law and against 
the provisions of the statute 

1 doubt whether in the case of any class 
amongst whom widow remarriage is 
recognized it has been established that 
this carries with it the right to retain the 
deceased husband’s estate but certainly 
in the case it has not been proved. In 
support of the contention of the learned 
Vakil for the Appellant we have been 
referred to the rulings in the cases of 
MntB tran Baa v. Nandi (3), Gajadhar v. 
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Kaunailla (4) and Mula v. Batiah ^5). 
There is no doubt that in the Allahabad 
High Court the view contended for by the 
learned Vakil for the Appellant’s has biSfiri 
generally accepted, but in none of these 
cases has the general principle of Hindu 
law been considered. 

It has merely been said that because 
section 2 of the Act does not apply, 
therefore where widow remarriage is 
recogni-ed the widow does not lose her 
husband’s property, but with due respect 
to the learned Judges who decided these 
cases this does not dispo-e of the matter. 
If the Act does not apply we must fall! 
back on the general rule ofthe , Hindu law! 
and thisdsthat a widow loses her property* 
on remarriage. 

This is the view which ha^i been taken 
in the other High Courts and I. would 
refer to the decisions in the c tses of Muru' 
9(iyi V. Viramahali (6) which has been 
followed in a series of cases ending with 
the case of Taydramma, v, Sivyaya (7), 
Muhammad LTmar V, M'lut, Maa Rwir i8), 
Rdaul Jehn gfirn v. Ram Stiran Singh 

(9), Qouri Ohurn Pafni v. Sifa Pa^ni (10) 
and Nitya Ma lhab Srinath (Jhandrd 

Ohueherbutfy (11?. 

The last contention is that a Dayanandi 
is not a Hindu. It is somewhat 
difficult to define the term Hindu, 
and there are several castes and sects 
who although non-conformists are still 
classed as Hindus. 1 can find no 
decision on the question of whether 
Dayanandis are Hindus. The sect which 
approaches most near by to the Daya- 
ntndis, however, are the Brahmos and in 
the caee of Bhagwan Kner v J. 0. Boae 
(I2l in which their Lordships of the 
Privy Council discussed the question of 
whether Brahmos are Hindus or not, 
they have said. “The learned Judges of 
the Chief Court examined the literature 
bearing upon the Brahmo society ; they 
had before them much important evi- 
dence with reference to the Brahmos 

(4) (1908) 31 An.™r6T^Tcr“76i“^ 

6 A.L.J. 107. 

(5) (1910) 32 All. 489«6LC. 116. 

(6) (1877) 1 Mad. 226. 

(7) (1918) 41 Mad. 1078=48 I C. 50 = 
35 M.L T. 317 (F.B.) 

(8) (1917) 21 C.W.N. 906 = 40 I.C. 783. 

(9) (1895) /2 Cal. 589. 

(10) (1939) 14 C.W.N. 346=5 LC. 710, 

(11) (1907) 8 C.L.J. 542. 

(12) (1903) 31 Cal. ‘11 = 30 LA. 249« 

7 C.W.N. 895-8 Sar. 343 (P.C. 
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and the relation of their principles and 
their organisation to the Hindu system; 
and they came to the conclusion that a 
Sheikh or Hindu by becoming a Brahmo 
did not necessarily cease to belong to the 
community in which he was born. 

We may therefore now take it as settled 
law that Brahmos are Hindus. Their creed 
is directed against caste and idolatory and 
the object of the founder Raja Rammohan 
E^oy Was to found a pure monotheistic reli- 
gion, The sect of Dayanandhis was found- 
ed by Pandit Dayanand Saraswati and it 
is now known as the Arya Samaj and it 
too is directed against caste and idoiatory 
but ihe\ follow the Vedas; and, as Dr. 
Gourin his Hindu Code has said, “If the 
Brahmos are Hindus the Arya Samajists 
are more so because though professing to 
be monotheists they believe in the supre- 
macy of the Vedas** tGour’s Idindu Code, 
1919, p. 182, para. 300). 

In my opinion there can be no doubt 
that the Da>anandis are Hindus. This 
being so, the Defendant No. 1 in this case 
was a Hindu, she continued to be a Hindu 
up till the time sne adopted the Muham- 
madan religion and for the reasons I have 
given she has forfeited her right to her 
husband’s estate on her remarriage. 

The suit has therefore been rightly 
decreed in both the Courts below and 1 
would dismiss this appeal with costs. 
Adami, J. — I agree. Appeal difmiesed, 

A.l.R 1922 Patna 382. 

Dawson Miller, C. J. and 
Mullick, j. 

Maharaj B kadur Singh — Judgment- 
debtor-F e titioner 

v. 

4. H* Forhes — Decree-holder — Opposite 
party 

,Civ. Rev. No. 421 of 1921 decided on 11th 
May, 1922 from an order of Dist. J., 
Purneah, da^ed 10th November, 1920. 

Execution Proceedings — Sale^Sale day fixed 
by District Judge — Temporary injunction by 
Subordinate Judge-^Pcfusal by District Judge to 
stay sale — Sale is invalid and High Court will 
restore status quo niite—Cm’/ P.(7. 8. • 151, 0.39, 
rr.U 2'^Contempt of Courts 

Where the District Judge fixed a certain date 
for ihe sale ot the property alleged to belong 
to the judgment'debtor, and the claimant of the 
pr^'perty instituted in the Court of the Subor- 
diuate Judge a suit for declariog the property 
to be his own in which he obtained an ad 
interim* injunction restraining the decree- 
hohler from selling the property but the District 
Judge refused to stay the sale. 


Held: Although tbe District Judge was not 
personally bound by tbe order of injunction, 
yet in tbe exercise of bis inherent powers be 
should have directed that the sale should not 
take placp, the decree-holder having been 
restrained by injunction from proceeding with 
the sale. The District Judge should not have 
assisted a party to commit a contempt of the 
Court Once the injunction is granted the High 
Court is hound to see that tbe order ot the 
Court is carried out. 

LP. 383. C. 2; P.384. C. l.l 

Mannuht 8. P. Sen and 0. 8. Banerjee 
— for Petitioner. 

X. Mohan Qanguli — for Opposite- 
Party. 

Dawson-Miller, C. J. — This is a peti- 
tion on behalf of Maharaj Bahadur Singh 
asking us to declare that an order for the 
sale of certain proper y made by the 
Distiict Judge of Purneah on the 10th 
November last was illegal and ultra vires 
or to pass such other orders as we may 
think fit. The property was ordered to be 
sold in the executing Court. The Petitioner 
was claiming the property as his own and 
therefore not subject to execution in a suit 
against the trustee. 

The question for decision upon the point 
whether the property was liable to sale or 
not in execution depended upon whether 
this particular property belonged to the 
Respondent either as pirt of the trust pro- 
perty of his father or whether it devolved 
upon him through his mother. His objec- 
tion to having the property sold was set 
aside by the executing Court and the pro- 
perty was ordered to be sold. 

An appeal from that order was lodged in 
this Court and an application was made 
which was dealt with her on the 5th 
November when an order was made that 
if tbe Petitioner paid into Court ihe 
decretal sum by a certain date the property 
should not be sold and the sale in the event 
of the sum not being paid into Court was 
ordered to take place on the 14th 
November. 

Subsequently a further application to 
this Court was made and that, order was 
amended as it turned out, which the Court 
was not aware of before, that the 14th 
November was a public holiday and so the 
sale which had been adjourned by the 
previous order was ordered to take p'ace 
on the 11th November instead. That 
order was communicated to the learned 
District Judge in whose Court the property 
was about to be sold. 

In the meantime the Petitioner 
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instituted a suit against the decree-holder 
claiming this property as his own, and as a 
preliminary measure in that suit he asked 
for an interim injunction restraining the 
decree-holder from selling the property. 
The learned’ Subordinate ‘Judge of Purneah 
before whom the application came granted 
a temporary injunction restraining the de- 
cree-holder from selling the property. On the 
1 0th November an application was made 
to the District Judge in execution praying 
that the order for the sale of the property 
should be suspended in consequence of the 
interim injunction made by the Subordin- 
ate Judge. 

What happened on that application 
was that the learned District Judge had 
both the order of the Subordinate Judge 
granting the injunction and the order of 
the High Court which so far as its terms 
went might be taken as being an order in 
the nature of a direction to sell the pro- 
perty upon a particular day and being un- 
certain as to which of these two orders he 
ought to obey, he refused to stay the sale 
of the property. 

It is quite clear that the order .of the 
High Court was in no sense in the nature 
of a mandatory order directing the pro- 
perty to be sold in any event. It was 
merely an order staying the sal« of the 
prnpA-rty fora certain time until the Petiti- 
oner had had an opportunity of paying the 
money into Court The sale of the pro- 
perty had already been ordered and the 
matter before the High Court simply was 
whether the sale should take place on a 
certain day or whether that sale should be 
adjourned. It was never intended by the 
order of the High Court that if the sale 
should be either postponed or set aside 
for some other reason that the property 
nevertheless was to be sold. 

It is quite clear therefore that the learned 
District Judge, althougn from the inform- 
ation he had, which 1 understand was con- 
veyed by telegram, cannot be blamed for 
having not fully appreciated the order of 
the High Court, nevertheless fell into error 
in conridering what he really ought to have 
done, and it is quite obvious that had he 
fully appreciated the nature of the order of 
the High Court he never would in the face 
of the injunction against the decree-holder 
have ordered the property to be sold. 

In fact by so doing he would have been 


lending himself directly to an attempt by 
the decree-holder to disobey the order of 
the Court and to commit a contempt of 
Court. 

What subsequently happened was that 
the sale took place and the Petitioner 
subsequently applied under the provisions 
of the Civil Procedure Code and paid the 
decretal amount into Court and had the 
sale set aside. The money has not yet been 
taken out of Court by the decree-holder but 
we are asked to declare that the sale should 
be set aside and the parties restored to ex- 
actly tae same position as if the sale bad 
never taken place. 

It is contended on behalf of the decree- 
holder that the learned District Judge in 
refusing to stay the sale was acting within 
his jurisdiction and acting regularly wiihin 
the exercise of that jurisdiction and that 
therefore we have no power to interfere 
with his discretion in the matter. What the 
learned Judge was in fact asked to do was 
in the peculiar circumstances of the case 
to exercise his inherent jurisdiction and 
order the sale not to take place on the 
ground that the decree-holder had been by 
injunction restrained from proceeding fur- 
ther by way of sale with the execution of 
his decree. 

It may be quite true that the learned 
District Judge was not personally bound by 
the order of inj notion, and indeed the Sub- 
ordinate Judge could not have iS'-ued any 
injunction upon the Court of the Dis'rict 
Judge, but the powe rs which the learned 
Di-trict Judge was a^ked to exercise were 
the inherent powers which be undoubtedly 
had of taking action in the particular cir- 
cumstances of the ca«^e, and we, as a Court 
having superintendence over that Court, 
are also, I think, entitled to exercise our 
powers of superintendence over the Dis- 
trict Judge ; and if we think that he has 
clearly gone wrong, inadvertently it is true, 
assisting one of the parties in what amounts 
to a contempt of the order of the Cou»^t, 
then I think we are clearly entitled to tr k« 
such steps as may be necessary to put the 
parties in the same position as if no 
contempt of Court had taken place. 

It was in my opinion clearly a con- 
tempt of Court on the part of Mr. Forbes 
the decree bolder to insist upon 
the property being sold after the in- 
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Junction^had been passed by the Subordi- 
nate Judge. This is not the place or the 
time to consider whether the Subordin ite 
Judge was right or wrong in the order he 
made restraining the sale. 

That is a matter which may be consider- 
ed hereafter when the decree-holder ap- 
pears to show cause against the rule for 
ihe injuncdon but that injunction having 
been granted 1 think that this Court is 
bound to sre that the order of the Court is 
carried out and that the parties against 
whom the injunction has been granted 
should not gain any advantage by reason 
of having acted in a way entirely contrary 
to that order. 

The result is that in my opinion we 
ought to pass an order declaring that the 
sale which took place on the Hth Novem- 
ber should be set a-ide and treated as of 
no effect and that the money paid into 
Court by the Petitioner in order to have 
that sale set aside should be restored to 
him. 

The result is that the present ‘application 
is allowed and the sale will be formally set 
aside as not binding upon the parties and 
the money already paid into the executing 
Couit will be paid back again to the Peti- 
tioner. 1 think the Petitioner is entitled to 
his costs ol this application. Hearing fee 
two gold inohurs. 

MuUick, J. — Hagree. I think we nre 
acting in the exercise of our inherent 
power9-in declaring the order of the District 
Judge to be wrong in the circumstances. 
The only proper course in this ca‘^e is to 
place.the parties in the position in which 
they were before that order was made. 

Application allowed, 

A.I.R. 384 

Dawson Miller, C. J., .and Coutts, J. 
Munslii Lai and another — Appellants 

V. 

Mahanlh Ramasi» Puri — Respondent. 

L P.A. No. 127 of 1920 decided on 21st 
December 1921 against a judgment of 
Jwala Pras ad, J dated l7th August 1920. 

(a) Letters Patent { P at na)^ clause. lO^C, I\ C* 
41 1 Rr. 23 and 25 — Remand fo*' re~h€arif%g by 
Mingle Judge in Second appeal^Order iaa *Juig» 
mend* mthin Cl. 10 and %fnot appealed against, 
cannot be questioned in appeal from decree on 
remand. 

If a Judge fitting Bingly sets aside tb© 
judgment and decree of tbe lower appellate 
court and remands the cage for re-hearing the 
order of remand beinir a ‘judgment* under 
clause 10 of the Letters Patent (Patna) is ip- 
pealabloi If no appeal has bean preferred 


against the ordf^r of remand it cannot b© 
allowed to be cballeugfd in a subscqu* nt ap« 
peal against the decree made on re naiid. 

[P, 885. C. 2 J 

(b) Civil P. C. S. lOO^Scope — Qiustwn for 
constderaiion is. not the weight of evidence but 
whether there is any evidence for the finding 

In second appeal, tbe question for the High 
Court is not to determine whether tbe weight 
of evidence is in favour of the appellant or 
the respondent, but whether ther(‘ is any evi- 
dence to justify the finding [P. 386, C. 2 ] 

A^B Mukherji — for Appellants. 

Kulwant Sahay^ Gangadhar Das and 
Siva Nandan Bay - fox Rci'pondent. 

Dawson Miller, C. J. — This is an ap- 
peal under the Letters Patent by Munshi 
Lul and Parbhu Narain, tbe principil 
defendant in the suit, Irom a decision rf 
Jwala Prasad, J, dated the 17th August 
1920. 

The plaintiff‘s, who are p oprietors of 
8 annas 3 pies share in Mauza Mehdiganj 
Briwachak, instituted the suit before .the 
Mun^il of Patna claiming posse ssion of 11 
caitaha of land together with mesne profits 
agam-t tbe appellants who claimed it as 
included m their holding. The plaintiffs 
also claimed in the altemative a; sessrnent 
of rent. 

The case for the appellants was that the 
land originally formed part of the holding 
of Gobind Mahto which was mortgaged to 
them, and that, they obtained a mortgage- 
decree against Gobind and purchased h'S 
holding at a sale in execution of their 
decree in May 1913, and had been in 
possession ever since that date. 

The case of the respondenis on the other 
hand was that the land in suit never be- 
longed to Gobind but was part of a hold- 
ing in occupation of TiLk Keori, and that 
Tilak having disposed of all his holding, 
except tbe i I cattahs in dispute, had aban- 
doned that portion, so that tlie re spondents 
as landlords were entitled to possession 
The respondents have recognised the ap- 
pellants as tenants of Gobind's holding 
and the main issues between the* parties 
were, first, whether the land originally 
formed part of Gobinds holding or the 
holding of Tilak, and, in the latter case, 
whether Tilak had abandoned it so as to 
entide the plaintiffs to possession. 

The Munsif before whom that trial 
originally came, found in favour of tbe 
plaintiffs and his decidon, dated tbe 5ih 
December 1916, was confirmed on appeal 
by Mr. Koss District Judge of Patna, on 
the 20th July 1917. 
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The defendants appealed to the High 
Court from the decision of the District 
Judge. The appeal was heard by Das. 
J. The learned Judge considered that the 
lower appellate Court had misdirected itself 
in finding that there was no evidence on 
the record, apart from the mortgage decree, 
that Gobind had ever had any title to the 
11 cattails in dispute and in relying on the 
Record-of- Rights which was not in evi- 
dence in the case. He further considered 
that the judgment was defective as it con- 
tained no finding thatTilak had ever aban- 
doned the land. 

He accordingly was of opinion that the 
whole case should be re-considered by the 
lower Appellate Court, with special refe- 
rence to two rent decrees obtained by the 
respondents against Gobind in 1883 and 
1894, which, in addition to the mortgage 
proceedings, went to show that Gobind had 
been in possession of the disputed land. 
He, therefore, remanded the case to the 
lower Appellate Court for decision on the 
14th May 1919. 

The re-hearing came before Mr. Ashu- 
tosh Chatterjee, the District Judge of 
Patna, on the 28th June 1919. He found 
that Tilak had ceased to have any concern 
with his holding before the suit was insti- 
tuted and, if the land belonged to him, he 
must be taken to have abandoned it. He 
found, however that the land was not in 
Tilak’s holding but in that of Gobind and 
passed by the morfgage sale to the appel- 
lants. He further found that the evidence 
produced by the appellants was sufficient 
to rebut the presumption arising from the 
entry in the Kecord-of- Rights. He accor- 
dingly allowed the appeal, set aside the 
decree of the trial court and dismissed the 
suit with costs. 

From this decision the respondent 
appealed to the High Court. The appeal 
was heard by Jwala Prasad, J. The 
learned Judge found that the decision of 
Das, J., remanding the whole case for 
re-hearing was based upon a misapprehen- 
sion because the rent* decree had in fact 
been considered by Mr. Ross in his judg- 
ment, and secondly, because, although the 
Record-of-Rights was not on the record 
in the suit, it was the case of both parties 
that the land in suit was recorded in Tilak’s 
name, 

He accordingly held that the judgment 
of Das, J., remanding the case was invalid 
and consequently that the judgment come 
1922 P—49 


to by Mr. Ashutosh Chatterjee on remand 
was also invalid and could not displace the 
former judgment of the same Court. He 
then held that Mr. Ross’s judgment not 
having been legally set aside must be res- 
tored. With great respect to the learned 
Judge, I am unable to accept his view that 
it was open to him to call in question the 
earlier judgment remanding the case for a 
re- hearing. The effect of the judgment 
was to set aside the judgment and decree 
come to by the lower Appellate Court in 
the plaintiff’s favour. 

It was, in my opinion, open to the plain- 
tiffs to appeal from the judgment 
of Das, J., under section 10 of 
the Letters Patent. They did not avail 
themselves of the remedy and the decision 
cannot be called in question in a subse- 
quent appeal against the decree made on 
remand. The learned Judge whose deci- 
sion is now under appeal considered that 
the decision of this Court in Bara Bf^taie 
Ltd V. Anup Chandra (1) applied to facts 
of the pre'^ent case. 

In the case cited it was held that an 
order, made by the High Court in second 
appeal, directing the trial of a certain issue 
without setting aside the decree of the 
lower Court was not a judgment from 
which an appeal lay under the Letters 
Patent, and, therefore, the propriety of 
the order could be called in qu' stion when 
the case came back again to the High 
Court for the final determination of the 
appeal. 

With that decision I entirely agree, but 
where the Appellate Court sets aside the 
decree appealed from, whether it orders a 
re-hearing or not, the decision, in my opi- 
nion, is a judgment within the meaning of 
the Letters Patent, whereas an order 
merely referring an issue for trial by the 
lower Court before the final determination 
of the appeal has not been so regarded. 
It was no doubt this distinction which 
induced the Legislature to differentiate 
between rules 23 and 25 of Order XLI of 
the Civil Procedure Cede, 

In the former case where the decree 
is reversed on appeal, the decision 
is appealable under Order XLlII, 
rule 1, wheie an appeal would lie from 
the decree of the appellate Court, in the 
latter case an appeal is allowed under 


(1) (1917) 2 P. L. J. 663 = 41 I. C. 
337«1917 P. H. C. C. 342. 
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the Cpde, as an order under rule 25 is in 
no way final and can be called in question 
when the appeal is finally determined after 
the issue has been decided by the lower 
Court. I think it was not competent to 
the learned Judge to question the propriety 
of the order of remand made by Das, J. 

That, however, does not determine the 
question for consideration in this appeal. 
The learned Judge held that the finding of 
the lower Appellate Court on remand, that 
the land in suit was part of Gobmd’s hold- 
ing, was not based upon legal evidence. It 
seems to me with respect to the learned 
Judge that in dealing with this part of the 
case he was in error in failing to distinguish 
between a document which creates title 
and a transaction which may be regarded 
as evidence in support of a title created 
long ago. 

He held that, because the mortgage of a 
land in suit given by Gobind to the appel- 
lants in 1906 did not neces>arily give them 
a title to the 11 catlahs in dispute, it 
could, therefore, be disregarded as evidence 
of the fact in issue, namely, whether the 
land was included in Gobind’s holding. 
The questions of possession and a'^sertion 
of title by Gobind some years before the 
dispute arose were, in my opinion, relevant 
facts upon the issue and cannot be entirely 
disregarded. 

I agree that the evidence on either side 
was of a very meagre kind, but it must not 
be supposed that the learned District 
Judge was unmindful of the fact that there 
was oral evidence adduced by the appel- 
lants in support of Gobind’s possession, 
whilst there was similar evidence in sup- 
port of Tilak’s possession given on behalf 
the respondent. Little, if any, value 
could be attached to the oral evidence, but 
it was for the Court to say which story 
was best supported by the admitted circum- 
stances and probabilities. 

The case set up by the respondents, that 
Gobind’s holding was originally less than 
6 highas 2 odtrahs 4 dhurs according to the 
Zemindari measurement, was conclusively 
proved to be false in face of the rent- 
decrees of 1883 and 1884, and the learned 
District Judge rejected the village papers 
produced by the respondents in support of 
the part of their case as fabrications, and 
found that all along, Gobind’s holding con- 
sisted of 6 bighas 2 cattahs 4 dkurs. This 
alone, he thought, was not sufficient to 
establish the appellant’s case, but it was a 


material factor in determining the pro- 
babilities and on which he was entitled to 
rely and there was a further fact found by 
the learned Judge, namely, that Tilak 
made no claim to the 11 dhurs in question. 

The learned Judge did not expressly rely 
upon this as a ground for his decision but 
it was a fact which he found and which 
he must have had in mind. He consider- 
ed, however, that he was entitled to rely 
upon the mortgage and the fact that the 
respondents took possession under the 
mortgage decree in .1913 without opposi- 
tion from any one was sufficient evidence 
to enable him to decide in the appellants’ 
favour. 

The question fcr this Court to determine 
is not, whether the weight of evidence was 
in favour of the appellants or the respon- 
dents, but whether there was any evidence 
to justify the finding. The appellants’ 
title to Gobind’s holding is not in dispute 
and their recognition as tenants of that 
holding is admitted- The only question 
for decision was whether the particular 
plot in dispute was in Gobind’s holding or 
in that of Tilak. This was a question cf 
fact upon which evidence of assertion of 
title and of acts of possession over property 
was material. 

I think the decree appealed from should 
be ^et aside and the judgment of the 
District Judge dated the 28th June 1919 
restored. The appellants will have their 
cost of this appeal and of the appeal to 
Jwala Prasad, J. 

Coutts, J. -I agree. 

A^jpeal allowed^ 

A.I.R. 1922 Patna 386. 

Adami and Bucknill, JJ. 

Bhagivati Prasad Singh — Appellant. 

V. 

Bishun Pragash jNTa ra/n — Respondent. 

Ai peal No, 1 of 1920 decide^ on 25th 
July 1921 from Mozufferpore dated 21st 
May 1919. 

Court Fees Act-^Appeal^Decree»kolder‘—Ap^ 
pellant is not liable to pay Court fee on 
interest from date of grace to date of hearing 
of appeal — Interest — Decree holder is entitled to, 
upto realisation. 

Though a decree*holder would be entitled to 
intereet from the date of grace up to the date 
of realiBation, he, m appellant is not liable to 
pay Court fees on the amount of interest from 
the date of grace to the date of the hearing of 
appeal. [P. 887, 0. Q 
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S. M, Mu lick and Murari Prasad — for 
Appellant. 

Judgment. — The only question arising 
in this appeal is with regard to interest. 
The appellant obtained an ex parte 
decree in ’ the Court of the Subordinate 
Judge, but the Court refused to grant in- 
terest after the period of grace. 

No reason is given why this is disallowed. 
As a matter of right the decree-holder 
would be entitled to interest from the date 
of grace up to the date of realisation, and 
he should be granted interest at the rate of 
6 per cent, per annum during the period. 
The appeal is allowed and the decree will 
be amended accordingly. 

A question has been raised whether the 
Appellant is liable to pay Court-fee on 
the amount of interest from the date of 
grace up to the date of hearing of the 
appeal. It seems clear that he is not. At 
the time when the appeal was filed it was 
unknown what the amount of interest 
would be. Furthermore, there is the case 
of Viihal Hari Athavle v. Govind Vasudeo 
Thoaar (l) which supports our opinion. It 
is not necessary that a further Court-fee 
should be paid. 

Appeal allowed, 

" (18^) 

A. I. R. 1922 Patna 387 (1) 

Das, J. 

KJiusiram Maharaj — Petitioner 

V. 

Emperor — Opposite Party. 

Criminal Rev. No. 490 of 1921 decided 
on 24th October, 1921. 

Opium Act {1878) f Sec. 9[c)^Several persons 
having access to place where opium was found 
•-^Accused cannot be convicted. 

Where the petitioner’s cook room which was 
the place in which opium was found was such 
that several persons had equal right of access 
thereto, 

Beld that the petitioner could not be 
convicted of illegally possessing opium. 

[P. 387, 0 2.] 

Yunus and K. G. Boy— fox Petitioner. 

Das, J. — ^The petitioner has been con- 
victed of an offence under Sec, 9 (c) of 
•the Opium Act, I of 1878, and has been 
sentenced to pay a fine of Ks. 100. It is 
admitted that the opium was found on 
the roof of the petitioner’s cook-room. The 
question, therefote, arises, can it be said 
that the petitioner was in potesefesion of 
the Of^um ? 


Now on this point a passage from the 
judgment of Sir Lawrence Jenkins in the 
Case of Jog j than Ghosh V. Emperor (1) has 
been cited. 

“Now, on this evidence, can it be held 
consistently with legal principles, that it 
has been proved that Santosh was in 
possession of the bomb? It is well-estab- 
lished, and is an elementary rule founded 
on common sense, that where the place in 
which an article is found is one to which 
several persons have equal right of access, 
it cannot be said to be in the possession of 
any one of ihem.” 

It cannot, in my opinion, be said that the 
place in which the opium was found is 
not one to which several persons had equal 
right of access. If that be so, however 
the ca e may stand on law, it must be 
extremely difficult to convict the petitioner 
on facts. 

I am of opinion that on the whole the 
conviction ought not to stand. I would set 
aside the conviction and direct that the 
fine if paid be refunded. 

Buie made abs ol ute, 

Tiy"(i909) 13 C. W. N. 861==^2 L C. 

681 = 9 C. L. J, 663. 

A. I. R 1922Patna 387 (2) 

Jwala Prasad, A. C. J. and 

ROSS, J. 

Jamuna Bui — Appellant 

v. 

Bamtahall Bant and others — Respon- 
dents. 

S. A. No. 707 of 1920, decided on 1st 
August, 1921, from the decree of Dist. J., 
Darbanga, dated 1st April, 1920. 

Court Fee — Suit on mortgage--- Dismissal — 
Appeal— Suit decreed together with interest-^ 
Plaintiff must pay Court fee on irUerest awarded, 

A suit on a mortgage was dismissed by the 
first Court. The plaintiffs who appealed, paid 
on the memorandum of appeal, the same court* 
fee as had been paid on the plaint. The appel* 
late court awarded the plainiifis the sum 
claimed in the plaint, together with interest 
accruing due between the institution of the 
suit and the date of the decree. 

Held: The plaintiffs were bound to pay 
additional court-fee on the amount awarded as 
interest. [P. 388, 0. 2.] 

Janak Kishore—tot Appellant. 

Md. Hasan Jan — for Respondents. 

Jwala Prasad, A. C. J.—The learned 
vakil for the respondents disputes the 
view taken by the Stamp Reporter that 
there is a 'deficiency on the part of the 
respondents with respect to ’tbc <P0Urt* 
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fee payable by them in the lower appellate 
Court to the extent of Rs. 9. The respon- 
dents were plaintiffs in the case and insti- 
tuted the suit to enforce a mortgage clai- 
miug Rs. 757-3-3 principal, with interest 
at the bond rate up to the date of the suit. 
They also claimed interest pendenteUte 
and future interest up to the date of reali- 
zation at the rate entered in the bond. 
The suit was dismissed by the Munsif. 
They appealed to the District Judge, paying 
a court-fee on the aforesaid sum of 
Rs. 757-3-3, which they had paid on the 
plaint. 

The lower appellate Court reversed the 
decision of the Munsif and decreed the 
plaintiffs* suit with costs in both the 
Courts. As to interest, the decree directed 
that interest was to be paid at the bond 
rate up to the date of grace, which was six 
months from the date of the decree, 
namely, 1st April, 1920. There was also 
direction as to future interest up to the 
date of payment. 

The lower appellate Court prepared the 
decree stating the principal to be Rs. 311 
and interest at the bond rate of 2 per cent, 
per annum up to the 8th September, 1918, 
the date of filing the plaint, making a total 
of Rs. 757-3-3, upon which court-fee was 
paid on the plaint as well as on the memo- 
randum of appeal. 

To this sum the lower appellate Court 
added in the decree a further sum as inte- 
rest at the bond rate from the date of the 
plaint up to the date of its decree, namely, 
1st April 1920. This sum came up to 
Rs. 117-3-0. No court-fee was paid by 
the plaintiffs upon this additional sum 
added in the decree. 

It may be conceded that the suit having 
been dismissed the plaintiffs were entitled 
to value their appeal at the sum of 
Rs. 757-3-3 claimed in the plaint in res- 
pect of the principal and interest up to the 
date of filing the plaint and they were not 
bound to value the future interest, which 
they claimed from the date of the suit up 
to the date of realization, or to pay any 
court-fee thereunder, as was held in 8ri- 
mifas Botv v. Eamasami Ghetti (1) and 
Eamasami v. Suhbui^aini (2). 

But in the present case the plaintiffs 
obtained a decree not only for Rs. 757-3-3 
at which they had valued their appeal and 
whi ch th ey had claimed in the plaint but 

(1) (1900) 10 Mad. L.Tl44. 

(2) (1890) 1? Mad. 508. 


for a larger sum namely, Rs. 874-6-3 
which was arrived at by adding 
Rs. 117-3-0 as interest from the date of 
the suit, up to the date of the lower appel- 
late Court’s decree. 

The plaintiffs cannot contend that this 
sum has been wrongly entered in the de- 
cree as there is no cross-appeal on their 
behalf. This is not, therefore, an unascer- 
tained sum but has now been specified in 
the decree and the plaintiffs are entitled 
to recover it by mere execution of the 
decree. 

It has been well settled, that the plain- 
tiff- decree-holder seeking to enforce a 
decree directing payment of future inter 
est, is bound to pay the court-fee upon 
the interest claimed by him in execution 
for which no court fee was paid in the 
suit. There can hardly be any doubt that 
a mortgagee seeking to enforce the mort- 
gage and praying to recover the amount 
due thereunder has to pay court-fee not 
only upon the sum decreed but also upon 
the interest that becomes due to him sub- 
sequent to the decree and which he claims 
in the execution. 

It is also obvious that the lower appel- 
late court was not bound and should not 
have passed a decree for a larger sum than 
that claimed by the plaintiffs in the 
memorandum of appeal unless, before the 
Judgment was pronounced, an amendment 
of the memorandum of appeal was allowed 
and proper court-fee paid in Peroivnl v. 
Oolleotor of Chittagong (3). 

The plaintiffs accepied the decree of the 
Court below and it appears that the decree 
was signed by the pleaders of the parties. 
The value of the appeal was therefore 
admittedly increased, by adding to the 
decree, the amount of future interest from 
the date of the institution of the suit to the 
date of the lower appellate Court*s decree. 
The plaintiffs are, therefore, bound to pay 
additional court-fee and the view taken by 
the Stamp Reporter appears to f)3 correct. 

The deficit court-fee having just been 
paid, the appeal will be heard. 

Ro$8, J.— I agree. 

Court-fee ordered to he paid, 

(3) (1903) 30 Cal 516. 


A. I. R- 1922 Patna 388. 

Coutts and Macpherson, JJ. 
Mir Tilawan — Petitioner 

V. 

Emperor — Opposite Party. 
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Cr. Rev. No. 334 of 1921 decided on 2nd 
August 1921 from an order of Sub. J., 
MuzafFarpur, dated 25th June 1921- 

Criminal P. C., 8, 842— iocused not examined^ 
hut filing written statement-^Htgh Court will not 
interfere if accused have not been prejudiced. 

When the accused persons were not examined 
under section 842 after the examination of the 
prosecution witnesses, but they filed written 
statement not only at that stage but also after 
the examination of the defence witnesses, the 
accused were held to have been not prejudiced, 
and there being no miscarriage of justice, the 
High Court would not interfere in revision. 

[P 389,0,1.1 

W. JBT. Ahhari and Lakshmihant — for 
Petitioner. 

Knlwant Sahay — for the Crown. 

Coutts and Macpherson, JJ. — This 
is an application in revision in regard to 
an order of the Sessions Judge of Muz- 
afifarpur. The petitioners were convicted 
by the Sub-divisional Officer of Sitamarhi 
under section l43, Indian Penal Code, 
and sentenced to 14 days* rigorous im- 
prisonment and a fine of Rs. 20 each ; 
one of the petitioners was also ordered to 
give security to keep the peace under 
section 106, Criminal Procedure Code. 
On appeal to the Sessions Judge the con- 
victions and sentences have been upheld. 

The first point urged in support of this 
application is that the provisions of section 
342, Criminal Procedure Code, have not 
been complied with inasmuch as the 
accused were not examined after the 
prosecution witnesses had been examined, 
cross-examined and re-examined. It ap- 
pears that they filed written statements 
not only at that stage of the proceedings 
but after the defence witnesses had also 
been examined and cross-examined and 
discharged. 

It is clear therefore that the accused 
have not been 'prejudiced and on this ac- 
count there has been no miscarriage of 
[justice. In these circumstances we see 
(no reason to interfere on this ground in 
revision* 

Bevision disallowed* 

A. I. R. 1922 Patna 389. 

Coutts and Macpherson, JJ. 

Mt* Shahzadi Begun — Defendant-Ap- 
pellant V. 

Mt* Kohil'i — Plaintiflf-Respondent. 

Apps. from App. Decree Nos. 283 and 
284 of 1920 decided on 3rd August 1921 
from a decree of D. J., Gaya, dated 25th 
FeWary 1920. 


Bengal Land Revenue Sales Act^i^I of 1867 ) 
8. 64 — '^Incumbrance'" — Tenure created inter ~ 
mediate between the proprietor and the muJearrari^ 
dar is an * incumbrance \ 

The exi tence of a mukarari created by 
grant by the proprietor, does not bar the pro- 
prietor from creating an intermediate tenure 
between himself and the mukararidar. Where 
the proprietor therefore, gianled to his wife, 
the right of collecting rent in lieu of dower 
from the mukarraridar. 

Held the grant was an incumbrance within 
the meaning of S. 54. [P..390, C. 2 ] 

Raj Kumar Majumdar v. Probal Chandra 
Qanguli. (1904-1906J 9 Cal. W. N. 666, follow- 
ed. 

Sultan Ahmed--fot Appellant. 

Md. Htisan Jan and Md. Ishfaq — for 
Respondent.' 

Coutts, ‘ J. — These two appeals arise 
out of two suits, one* for rent brought by 
Mt. Shahzadi Begum against Ghulam 
Rasul Khan and others in which the 
defendants contended that the rent was 
payable to Mt. Kokiia, a muharraridaT 
under Mt. Shah/adi, the -other a suit 
brought by Mt. Kokiia against Mt. Shahzadi 
claiming thCirent which had been deposited 
by Ghulam Rasul “and others in the rent 
suit. 

The case of Mt. Shahzadi is that she 
purchased 2-annas 11-dams ^-kauris of 
village Mai Fatehpur in 1916 from 
Warasat Husain who had in the previous 
year purchased it at a revenue sale. It 
appears that this 2-annas 1 1 -dames 4'kauri s 
was part of a 6'ani:as 8-dames share in 
the village which belonged to M, Khairat 
Ahmed. When Khairat Ahmed died he 
left two widows, Dargahan and Jamilan, 
two .sons, Fazlur Rahman and Mokhtar 
Ahmed and one daughter Kulsum. 

Jamilan one of the widows sued for 
dower, and having got a decree purchased 
Khairat Ahmed’s 6 annas S-dams share at 
an auction sale. Subsequently there was 
a family settlement by which Fazlur 
Rahman got a 2-annas 11 dtms ^-kauris 
share and later he granted in lieu of dower 
what has been called a muharrari of this 
to his then wife Mt. Kokiia. Afterwards 
a separate account was opened for Fazlur 
Rahman’s share and what happened was 
that the share was sold for arrears of 
revenue and purchased by Warasat 
Husain who transferred it to Shahzadi 
Begum in 1916. 

The main question ip the suit and the 
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only question with which we are now 
concerned, is whether by the revenue sale 
the interest which Fazlur Rahman conve- 
yed to his wife Kokila and which has been 
called a muharrari was annulled or not 
Admittedly section 54 of Act XI of 1859 
applies to the present case. 

This section runs as follows;— 

When a share or shares of an estate 
may be sold under the provisions of section 
13 or section 14, the purchaser shall acquire 
the share or shares subject to all incum- 
brances and shall not acquire any rights 
which were not possessed by the previous 
owner or owners.’* 

And the point here is whether the so- 
called mukarrari granted by Fazlur 
Rahman to Kokila is an incumbrance 
within the meaning of this section or not. 
Both the Courts below have found that it 
is an incumbrance and it is against this 
finding that Shahzadi Begum has appealed 
in both cases. 

Now what was granted by Fazlur Rah- 
man to his wife Kokila was not really a 
mukarrari] it was merely a right to collect 
rent from the existing mukarrandars 
whose mukarrari covers the whole share 
and what is contended by the learned 
Government Advocate is that it is not an 
incumbrance on the land but merely a 
personal right not affecting the land and 
consequently not such an incumbrance as is 
referred to in the section. 

It is true that in Bfhi Jarao Kumari 
Saheha v. Eanlfuddin Akand (1) there is a 
remark at the end of the judgment which 
goes to support this contention, but this 
remark is purely obiter and in my opinion 
it is not the correct view of the law. The 
same question was fully discussed in regard 
to a patni tenure in Raj Kumar Majumdar 
Y. Probat Chandra Oanguli (2). 

In that case it was held that the exis- 
tence of a palni tenure does not bar the 
proprietor from creating an intermediate 
tenure between himself and the patnidir 
and exactly the same reasoning applies to 
the case of a proprietor and a mukarraridar^ 

It may be that the tenancy which is 
created is not a mukarrari tenure but it is 
certainly in my opinion an incumbrance. 
It is urged that having granted mukarrari 
of the whole share all that remains in the 


(1) (19X0) 14C.W.N.389«4I.C.471. 

(2) (1905) 9 C,W.N. 656. 


proprietor is his proprietary right and when 
he leases any portion of this proprietary 
right he is merely parting with a portion 
of such right and not creating an in- 
cumbrance. 

This argument would be correct if the 
proprietor was selling a portion of bis 
proprietary right, but in the present case 
what was done by Fazlur Rahman was 
not to part with his proprietary right but 
merely in consideration of an annual 
rent of Rs. 29 to give to his wife the 
right of collecting rents from the mukar- 
raridirs. This, to my mind, is clearly an 
incumbrance and in my opinion the view 
which has been taken by the Courts below 
is correct. 

I would accordingly dismiss these 
appeals with costs. 

Macpherson, J. — I agree. The only 
rights, which a purchaser of a separate 
account at revenue sale acquires by his 
purchase are, under section 54 of the 
Bengal Revenue Sales Act, 1859, those 
which the owner of the separate account 
po.=^sessed at the time of the sale. In this 
instance, the rights of the previous owner 
were affected by the limitation which 
Fazlur Rahman had put upon them in 1906 
in favour of his then wife, the present 
respondent; the purchaser accordingly 
secured them subject to the same limita- 
tion. I also agree that it comes within 
the term “incumbrance” expressed in sec- 
tion 54. 

Appeah dismissed, 
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DAb AND AdAMI, JJ. 

East Indian Railway Company — Appel* 
lants 

V. 

Bhagwan Bas and others — Respondents. 

Appeal* from App. Dec. No. 1206 of 
1920, decided on 30th ‘July 1921 against a 
decision of J. C. Chota Nagpur, dSted 28th 
Sept. 1920. 

Railways Actr Section 57 — By- receipt lost*^ 
Consignee offering to give imtemnity^Company 
taking time to inquire into bona fides of offer-^ 
Demurrage cannot be charged for that period. 

Where the plaintiff, the consignee, who had 
lost the railway receipt offered to execute an 
indemnity bond in favour of the Company but 
the Station Master ref used to deliver the goods 
until the Railway adrpinistration had satisfied 
itself that the plaintiffs claim was bona fide; 

Held The company irns not entitled to 
charge demurrage for the period daiiing 
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which the investigation into the consignee’s 
claim was being made, 18 Bom. 237 followed. 

[P. 391, C. 1 : P. 392, 0. 1.1 

8» M. MulUch and iSf. N* Boy — for Ap- 
pellant. 

S» Bayal and jB. E. Pratad — for Respon- 
dents. 

Das, J. — This appeal arises out of a suit 
instituted by the respondents for recovery 
of a sum of Rs. 513 from the defendants. 
The claim has been allowed by both the 
Courts below. 

The facts of the case are these. On the 
26th of September, 1918 Sadaram Kishun 
Dayal, a firm carrying on business in Cal- 
cutta, made over a consignment of +50 
bags of salt at Sulkea to the defendant 
Company for carriage of the same to Gi- 
ridih. The Railway Receipt No. 7916+ 
was made out an the name of Kishun 
Da.yal. 

It appears that Sadar Ram Kishun 
Dayal sold the goods to the plaintiffs and 
made over the Railway Receipt to the 
plaintiffs ; but it also appears that the Rail- 
way Receipt was lost. The goods actually 
arrived inGiridih'on the 3rd October, 1918. 
The plaintiffs, on getting information of 
the arrival of the goods on the 5th Octo- 
ber, 1918, applied for delivery of the goods 
to them and offered to execute a bond of 
indemnity in favour of the Railway Com- 
pany. 

The Station Master of Giridih, however, 
refused to deliver the goods to the plaintiffs 
pending an enquiry by the Railway Ad- 
ministration as to the claim of the plain- 
tiffs. The Railway Administration was 
subsequently satisfied as to the homfidet 
of the claim of the plaintiffs, and on the 
19th October, 1918, made over the goods 
to the plaintiffs on payment of Rs. 5 1 3 by 
the plaintiffs as demurrage. 

The plaintiffs say that the Railway 
Company was not entitled to charge the 
demurrag;p from them. The Courts below, 
agreeing with the contention put forward 
on behalf of the plaintiffs, have allowed 
the claim in full as arainst the Railway 
Company. 

Section 57 of Act IX of 1890 appears to 
be the relevant section. That section pro- 
rides, (omitting all immaterial matters). 

** Where receipt given for the goods is 
not forthcoming the Railway Administra- 
tion may withhold delivery of the goods 
jntiithe person entitled in its opinion to 


receive them, has given an indemnity to the 
satisfaction of the Railway Administration 
against the claims of any other person with 
respect to the goods.** 

Now Railway Administiation has been 
defined to mean the Railway Company. 
Mr. Sushil Madhab MulHck*s argument is, 
that the Station Master was incompetent 
to accept the indemnity offered by the 
plaintiffs and that he was bound to refer 
the matter to the Railway Administration, 
in other words to the Railway Company, 
which, in this particular case, under the 
rules framed under the Act, would be the 
Divisional Traffic Manager. 

There is no doubt that under the various 
rules that have been framed under this Act 
the Station Master was incompetent to 
make over the goods to the plaintiff, inas- 
much as they did not produce the Railway 
Receipt to the Station Master, and it may 
be that the time taken by the Railway 
Administration in holding ihe enquiry into 
the claim of the plaintiffs \\ as a perfectly 
reasonable one in the circumstances of the 
case. 

The question still remains w'hether the 
Railway Administration was entitled to 
charge demurrage from the plaintiffs for 
the lime occupied by it in making a proper 
enquiry into the plaintiff’s claim. 

Under the Rules framed by the Gover- 
nor-General in Council under the provisions 
of the Act, a wharfage charge may be 
levied in respect of all goods not removed 
from Railway premises before closing time 
of the day following that on which they 
are made available for delivery; and de- 
murrage at a particular rate may be 
charged on all loaded vehicles, requiring 
to be discharged by owners, which are not 
discharged after the expiry of nine hours 
of day light from the time of being placed 
in position for unloading. 

The question which we have to deter- 
mine in this case is when were the goods 
made available for delivery, and whether 
the owners were required to discharge the 
goods at any time prior to the 19ih Octo- 
ber, 1918 In my opinion the goods were 
not available for delivery until the 19th 
October, 19 1 8. The proper person 
had aprlied for delivery of the goods so 
far back as the 5th October, 1918. It 
is quite true that that proper person did 
not produce the Railway Receipt and 
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that the Railway Administration was 
entitled to make an enquiry into the hona 
fldes of the claim made by the plaintiffs. 
But the result of that enquiry was entirely 
satisfactory to the claim of the plaintiffs. 

It mustlfollow, therefore, that the proper 
person had applied for delivery of the 
goods on the 5ih October, 1918, and that 
the Railway Administration refused to 
deliver the goods to that person pending 
the result of the enquiry made by it; in 
other word‘d, according to the ‘view taken 
by the Railway Administration itself, the 
goods were not available for delivery until 
they were satisfied as to the hona fi les [^of 
the claim put forward on behalf of the 
plaintiffs. 

On, the question of demurrage they were 
not required to discharge the goods until 
the Railway Administration was satisfied 
that they were the owners and ought to 
discharge the goods. In my opinion the 
view taken by the Court below is entirely 
correct. 

The case referred to by the Court of first 
instance, the case of the R. B, & 0. 1’ By. Oo. 
V. Jacob Elias 8 in 8 non (l). entirely sup- 
ports the case of the plaintiffs. Mr. Sushil 
Madhah MulUch argues before us that that 
case was wrongly decided. Well, we are not 
prepared to dissent from the view taken by 
Mr. Justice Parsons in that case. We 
must accordingly dismiss this appeal with 
costs, 

A question was raised by Mr, Sushil 
Madhah MulUch as to whether the Railway 
Company are entitled to reasonable ware- 
house rent for the time the goods remained 
with them. This claim has never been put 
forward on behalf of the Railway Adminis- 
tration and we cannot adjudicate on it in 
this Court in second appeal when the facts 
are not before us. If they are entitled to 
any reasonable warehouse rent, they are 
entitled to enforce that claim, in a properly 
constituted suit against the plaintiffs. 

We cannot entertain the claim in this 
appeal. 

Adami, J.-*-I agiee. 

Appeal dismissed, 
__ (is 9 4yY8 g “"2 3 1 . 
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DAS AND ADAMI, JJ. 

Shaikh Eafiquddin and another — Ap- 
pellants 

V- 

Baji Shaikh Asgar Respondent» 


App. from App. Decree, No. 595 of 1920 
decided on 29th July, 1921 from a decision 
of D.J.,Bhagalpur dated 24th January 1920. 

(a) Specific Belief Act^ 8 42 — Suit for decla- 
ration of right to contribution when occasion 
arises, does not lie* 

S. 42 does not apply to a suit for a declara- 
tion that the plaintiff will be entitled to contri- 
bution from the defendants if and when the 
occasion arises. IP. 393, C. 2.] 

(b) Court Fees Act, Sch. II, Art, 17 — Suit for 
declaration of right to contribution when occas- 
Sion arises^Court fee of Bs. 10 is correct* 

Where in a suit, for a declaration that the 
plaintiff will be entitled to contribution from 
the defendant if and when occasion arose, the 
plaintiff had paid a court fee of Ra. 10 only. 

Heidi the fee was correct. — 39 Cal. 704 Bef.. 
4 Pat. L. J. 302 foil. [P. 892, C. 2, P.'393, C. 1.] 

A* B, Mukerjeo and M. FaJehruddin — for 
Appellants. 

M. H. Jan* — for Respondent. 

Das, J. — A preliminary question arises 
in this appeal as to the sufficiency of the 
court-fees paid by the plaintiffs- respondents 
on the plaint filed in the Court of first 
instance. The Stamp Reporter reports 
that there is a deficiency of Rs. 275. 

It will appear on a reference to the plaint 
that the plaintiff sued for a declaration, 
first, that Rs. 2,370 as given in Schedule 
A, was borrowed for the benefit of the Joint 
business and that the defendants are there- 
fore liable to pay the principal amount 
besides interest to the extent of their share: 
secondly, for a declaration that the defen- 
dants are liable to pay Ks. 1,350 principal, 
besides interest and costs as per account 
given in Schedule (B) together with interest 
and costs as may be found on calculation 
to be due by them according to the award 
of the panchas) and thirdly, for a declara- 
tion that in case the plaintiff for any reason 
whatever be compelled to pay the share of 
the defendants, he would be entitled to 
realize the same, principal with interest 
and costs, from the defendants. ‘ 

In my opinion the view taken by 
the Stamp Reporter is not correct It 
may of course be that the suit does 
not lie under section 42 of the Speci- 
fic Relief Act; but it cannot be sugges- 
ted as was suggested in the case of Deokali 
Koer V. Kedarnath (1) that the suit 


(1) (1912) 39 Cal. 704=»15 L C. 427= 
16 C.W, N. 838, 
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is not a suit to obtain a declaratory decree 
where no consequential relief is prayed 
for. 

That case which is referred to by the 
S'amp Reporter is clearly distinguishable. 
The late Chief Justice of the Calcutta 
High Court came to the conclusion that 
there was in substance a prayer for injunc- 
tion and a prayer for injunction is a 
consequential relief within the meaning of 
the Statute. 

So far as the other case namely, The 
Midnapore Zamindari Company V. The 
Secret'iry of Statefor Ind>a in Council (2), 
is concerned, it will appear that the second 
declaration sought for by the plaintiff was 
based on the first declaration, and in the 
peculiar circumstances of tVe case the 
learned Judges took the view that the 
second declaration asked for, by the 
plaintiff was in effect a consequential relief 
within the meaning of the Statute. In 
this Court Mr. Justice Roe took another 
view in the case of Tewari Kora v. 
\Bhupat Mund iT (3). I am of opinion 
(that there is no deficiency due from the 
respondents. 

Coming now to the case, I am clearly 
of op nion that the suit does not lie. The 
whole question is, is it a suit under sec- 
tion 42 of the Specific Relief Act. 

That section declares that : ** Any person 
entitled to any legal character or to any 
right as to any property,may institute a suit 
against any person denying or interested 
to deny, his title to such character or right, 
and the court may in its discretion make 
therein a declaration that he is entitled, 
and the plaintiff need not in such suit ask 
for any further relief.** 

The plaintiff in this suit has not asked 
for a declaration as to his legal character. 
Now clearly a legal character under section 
42 means the status of the plaintiff that 
is to say, the status as to legitimacy, 
marriage.^ divorce, adoption and the like. 
It is quite clear that in this suit the 
plaintiff is not asking for a declaration as 
to his status. 

Is he then asking for a decUration of 
his right as to any property ? Clearly he 
is not. The right to any property must 
mean the right to any existing property. 
In this case he is not asking for any 

^1^(1917) 44 Cal. 352 = 40 LcTofi^ 
21 C.W.N. 834. 

(3i (1919) 4 P.LJ. 302=^50 LC. 298. 
1922 P—50 


declaration as to any existing propert y 
His whole suit is a suit for declaration 
that he will be entitled to contribution 
from the defendants if and when the 
occasion arises. That, in my opinion, is 
not contemplated by section 42 of the 
Specific Relief Act. 

I would allow this appeal, set aside the 
judgments and decrees passed by the 
Courts below and dismiss the plaintiff’s 
suit. In the circumstances of the case I 
would dismiss it without costs. 

Adami, J. — I agree. 

Appeal allowed* 

A.LR. 1922 Patna 393- 

JWALA Prasad and Adami, JJ. 
Shamlal Kaluar and oilier Petitioners 
V. 

Emperor — Opposite Party. 

Cr. Rev. No. 506 of 1921 decided on 
8th November 1921, against an order of 
S. J., Champaran. 

Criminal P. C. 8s. ^ 342 and 2^1^^Charge 
altered after examination under 342— 
Witnesses re-called under 8. 231 — Further exor 
mination under S. 342 is not necessary. 

If after the examination of the accused 
under S. 342 but before he is called upon to 
enter on bis defence there is an alteration 
made in the charge, or a new charge is added, 
it is not necessary that the court should re- 
examine the accused under S. 342, although 
some of th<; witnesses have, after the alteration 
of or addition to the charge is made, been 
recalled under section 231 and examined with 
reference to such alteration or addition. 

[P. 394, 0. 1. 2.J 

H. X. Isfandheolyar — for Petitioner. 

Manohar Lai — for the Crown. 

Facts. — The petitioners, who were ac- 
cused of rioting and stealing certain grains, 
which were being carried in carts, by the 
servant of one Sant Lai, and of causing 
hurt, were convicted, some under S. 325 
and others under Ss. 147 and 379. 

Jwala Prasad, J. — [After detailing 
the * facts his Lordship continued ;] — 
Learned Counsel on behalf of the peti- 
tioners raised a law point founded on 
section 342 of the Criminal Procedure 
Code, urging that the entire trial was 
vitiated and that there should be a retrial, 
We have carefully examined this conten- 
tion with the facts and circumstances and 
we are of opinion that there is no sub- 
stance in it. 

The examination and cross examina- 
tion of the prosecution witnesses 
finished on the 24th May, 1921, and 
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the charge was then framed. The accused 
were asked if they would cross-examine 
any of the prosecution witnesses after the 
charge, but they declined and consequent- 
ly they were called upon to enter on their 
defence fixing the 11th June. On the 11th 
June at the instance of the Public Prose- 
cutor a charge under section 325 was added 
against one of the accused, Shamlal 
Kalwar, and the charge under section 147 
was verbally altered. 

The prosecution witnesses were then 
re-called and were cross-examined on the 
17th June. On the 25th of June, the pre- 
vious convictions against two of the accused 
Shamlal and Brich Koeri were framed and 
five defence witnesses were examined on 
behalf of the defence and discharged. It 
is not disputed that the prosecution evi- 
dence then closed, and the accused were 
called upon to enter on their defence on the 
24th May, 1921, upon the charges that were 
originally framed. 

It is however contended that alter the 
alteration of the charge under section 147 
and the addition of the charge under section 
325 on the 1 1th June, ihe procedure under 
sections 255, 257 of the Code of Criminal 
Procedure re-opened and the prosecution 
case therefore was closed on the ^5th 
June, 1921, when the accused should have 
been examined, and the orni sion to do so 
contravened ttie mandatory provisions of 
section 342 of the Code. 

In my opinion ‘-ecdons ?55 to 257 have 
no application to a case when a charge is 
altered or added. Section 342 has*conse- 

I quently no application when the accused 
were already called on to enter on their 
defence prior to the alteration or the addi- 
tion of the charge. The procedure for 
the trial in regard to the alteration or 
addition of a charge is laid down in sec- 
tions 227 to 231 of the Code. 

Section 228 empowers the Court to pro- 
ceed with the trial as if the new or alter- 
ed charge had been the original charge. 
Section 229 empowers the Court either to 
direct a new trial or to adjourn a trial for 
such period as may be necessary, if the 
Court be of opinion that the proceeding 
immediately with the trial is likely to pre- 
judice the accused or th * prosecution. 

Section 231 entitles the prosecutor and 
the accused to recall or summon or 
re-summon and examine with reference to 
the altered or added charge any witness 
who may have been examined and also 


to call any further witness whom the 
Court may think to be material. Ihe 
addition or the alteration of a charge does 
not open up the trial from the beginning 
and the Court may immediately proceed 
with the trial if it is of opinion that there 
will be no prejudice to the accused. In 
order to safeguard the interests of the 
parties section 231 gives them the right to 
recall or resummon any witness. The 
recalling of the prosecution witnesses for 
further cross-examination in the present 
case by the accused was evidently under 
this section. 

Under section 227 the added or altered 
charge has to be read and explained to the 
accused. 7'hese safeguards appear to have 
been deemed sufficient to protect the in- 
terest of the prosecution or the accused in 
the case The trial as already observed does 
not commence de novo^ so that if the ac- 
cused had been already called upon to enter 
on their defence there is no further obliga- 
tion upon the Magistrate to examine the 
accused under section 342 of the Code- 
Therefore, the authorities on the subject 
of which we are so well cognisant do not 
at all apply to the present case. 

The contention is therefore overruled 
(convictions w re confirmed and sentences 
redrced.) 

Adami, J. — I agree. 

fSejifenrei reduced* 
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JwALA Prasad, A. C. J. and Ross, J. 

Maharaj Bahadur S'rujh — Defeidant 
No. 1 — Appellant. 

V 

Shaikh Ahdul llahiia — Plaintiff — Res- 
pondent. 

S, A, No. 409 of 1920, decided on 30th 
July 1921 from a decisir n of D. J., Pur- 
nea, dated 7th January 1920. 

la) Bengal Patni Taluks Hegulafion, {VIII of 
1819), S. U— Patni Sale-— Fait of purchase 
money withdrawn by a holder of decree against 
patnidar's judgment creditor Sale subSiguent- 
ly set aside — Purchaser can sue for refund of 
money withdratm. 

A person had a decree against the judgment^ 
creditor of a Patnidar md withdrew, in exe- 
cution of hia decree, a part of the purchase 
money depos>ited in the Collt ctorate by the 
purchaser of the patni at a sale, held under 
section 14, Patni Taluks Regulation. When 
the patni sale had been set aeide by a 
compromise decree in a suit brought by 
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the painidar riKinist the Zamindar ai:«d the 
purciiasser; 

the piirch ^aer had a right to maintain 
a suit against the person who had withdrawn 
the pirtion ot' the purebawe money, for re- 
covery of aniQUiu withdrawn. 3 Ch. 483, 21 W 
R. 251 referred to. [P. 397, C 2; P. 398, C. 2 j 

(b) T- P S. 52 — 'Applicability to vioveahle 
property is doubt fuL 

It is more than doubtful if the doctrine of 
lis pendens ih applicable to moveable property. 

IP. 396, C. 1.] 

K, P. Jayama‘ and M. Tahit — for 
Respondent. 

Sultan Ah>ne<i 2 Lnd 0, S. Bauu —for Ap- 
pellant. 

Jwala Prasad, A. C. J. — This is an 
appeal by the defendant No. 1, against a 
decision of the District Judge of Purnea, 
dated the 7th January, 1920, whereby he 
dismissed the appeal of the appellant and 
confirmed the decree passed by the Sub- 
ordinate Judge of Purnea in favour of the 
plaintiff. 

The plaintiff had purchased the patni in 
question which was put up to sale by the 
proprietor under the Patni sale lav, Regu- 
lation VIII of 1819, on the L4th May, 1912, 
for Rs. 1,26,000. The purchase money 
was deposited in the Collectorate on the 
13th June, 1912. ^Defendant No. 2 the 
patmdar^ instituted a suit under section 14, 
clause (2), of the Patni Sale Law to set 
aside the sale impleading the plaintiff-pur- 
chaser and the landlord as defendants in 
the suit. 

The suit terminated in a decree pa<^sed 
on compromise whereby the sale was set 
aside on the 17th September, 1913. Four 
months prior to this, on the 15th May, 
1913, the appellant, defendant No, J, 
withdrew Rs. 1, 795-7- 6 of the purchase 
money deposited in the Collectorate by the 
plaintiff. The defendant No. 1 had a 
money decree against one Chaturput Singh 
who had held a decree against the 
patntdar* 

In execution of his decree defendant 
No. 1 attached the decree of Chaturput 
Singh and executed the same. He attach- 
ed the said sum of Rs. 1,795-7-6 out of 
the purchase money deposited by the 
plaintiff in the Collectorate and ultimately, 
as observed above, the said sum was with- 
drawn by him on the 15th May 1913, 

After the patni sale was set aside 
the plaintiff withdrew from the Collectorate 
the purchase money of Rs. 1,26,000, minus 
the said sum of Rs. 1,795-7-6, which had 
been withdrawn by the defendant No. 1. 
The plaintiff now brings the present suit 


for realization from the defendant No. 1, 
of the said sum of Rs. 1,795-7-6, with 
damages at the rate of one rupee per cent, 
per mensem. The plaintiff subsequently 
joined defendants 2 and 3, who are the 
holders of the patni, as defendants in this 
‘.uit. The courts below have decreed the 
plainiiff’s claim against defendant No. 1. 

In second appeal he raised the same 
contentions as he did in the court below; 
Jrr-s/, it is said, that inasmuch as the appel- 
lant withdrew the sum of money claimed 
in the present suit in execution of his decree 
against the patnidar four months before, 
the sale was set aside by means of the 
compromise decree dated the 17th Septem- 
ber, 1913, and at that time the money in 
deposit in the Col ectorate belonged to the 
painidar, defendant^ second party, the ap* 
peilant could not be made liable for the 
said ^um. 

8eo’>7tdly, it is said that in any case the 
deficiency in the purchase money should 
have been made good by the proprietor of 
the patni At a hose instance the sale had 
taken place and nor by the defendant No. 1. 
Lastly it is contended that the plaintiff 
must proceed against Chaturput Singh who 
was directly benefited by the sum as it 
went to satisly the decree as against him. 

The court below held that inasmuch as 
the suit was fi ed in June 1912, and 
mained ptnding in court till it was com- 
promised in September, 1913, and the 
money was drawn by the appellant in the 
meantime on the 13th April, 1913, he must 
be presumed to have kno vn of the suit 
and consequently he withdrew the money 
with notice of the claim of the patnidur to 
have the sale set aside, and that sale hav- 
ing been set aside, he must refund the 
money. 

As to the second and third contentions, 
the' Court below held that Chaturput Singh 
could not in ariy case, be liable to recoup 
the plaintiff with respect to the land sold 
by him, and as the appellant took away 
the money he must be held to be liable to 
the plaintiff. 

The ground taken by the Court below 
for overruling the first contention probably 
rests upon the principle of Us pendens. It 
is true that under the law, embodied in 
section 52 of the Transfer of Property Act, 
which virtually agrees with the later views 
in England, no notice is necessary 
in order to apply the principle of 
Us pendens. But the princip c of lis 
pendens applies to immoveable property 
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[Wigram v. Buchhy (1)] and it is more 
than doubtful whether it can be extended 
to moveable property such as in the pre- 
sent case, for the obvious reason, that a 
person dealing with immoveable property 
is expected to apprise himself of all the 
circumstancesj connected with it, notably 
pending litigation in respect of the right to 
the property. 

We are, however, dealing in the present 
case with moveable property in the shape 
of money deposited in the collectorate as 
the purchase money of the 2)atni which 
was sold for arrears of rent due from the 
patnidar under Regulation VIII of 1819. 
The sale was held under section the 
Regulation which has to be made “ with- 
out reserve” on the date fixed for the sale 
of the tenure and is not to be postponed on 
any account unless the amount be lodged. 

The only way in which this peremptory 
sale can be contested is, as laid down in 
that section, by instituting a suit 'against 
the zamindar for the reversal of the sale. 

The plaintiff in such a suit, upon esta- 
blishing a sufficient plea, is entitled to 
obtain a decree with full costs and dama- 
ges. Then follows the most important 
clause in the section which runs as fol- 
lows : — 

*‘The purchaser shall be made a party 
in such suits, and upon passing decree for 
reversal of the sale, the court shall be 
careful to indemnify him against all loss, 
at the charge of the zamindar or person at 
whose suit the sale may have been made.” 

In the suit brought by the patnidar to 
set aside the sale the purchaser who is the 
plaintiff in the present case was made a 
party but the compromise decree of ’the 17th 
September, 1913, does not deal with the 
indemnity to which the purchaser was en- 
titled. Now such a direction should in 
terms of i he section have been made. 

In the case of Saikh Ahdoolah v. Oomed 
All (2) it was held that the purchaser was 
not entitled to be indemnified for his loss 
by i\ie patnidar when the sale, is set aside 
on proof of its having been held without 
due service ;of the notice required by law. 
We do not’ know in the present case whe- 


(1) (1894) 3 Ch. 483 = 63 L. J. Ch. 

689*43 W* R, 147. 

( 2 ) (1866) 6 W. R* 32R 


ther the sale was vitiated on account of non- 
compliance with the provisions of sections 
9 and 10 of the Regulation or on account 
of the required notice of the sale not 
having been served. It was set aside in 
the present case by means of a compromise 
which had been arrived at between the 
parties and which was incorporated in the 
decree but the compromise set forth in the 
decree is silent as to the ground upon which 
the sale was agreed to be set a'-ide. In 
any case, the patnidar is not liable for the 
loss sustained by the purchaser on account 
of the sale having been set aside. 

As regards the purchaser’s right to be 
thus indemnified by the zamindar the com- 
promise decree is silent. The omission to 
make the necessary direction in the decree 
providing for the indemnity of the purcha- 
ser was the ground upon which the decree 
in the case referred to above, was set aside 
and the case was remanded to enable the 
court to pass the necessary orders in 
favour of the purchaser to recover his loss 
against the zamindar. 

In the case of Moharuck Ali v. Ameer 
AU (3) the Munsif who tried the case 
omitted to make the necessary direction in 
the decree under the aforesaid clause in 
section 14, in favour of the purchaser as 
against the zamindar. The contention 
that the purchaser should have applied to 
the Munnf to have his order reviewed was 
overruled and necessary orders were added 
to the decree in the High Court. 

The court observed as follows ; — 
” That remedy is now shut out, as no re- 
view can be entertained after a special 
appeal has been preferred, and, therefore, 
if we decline to interfere, the purchaser 
will be obliged to bring a regular suit. 
Under section 14, Regulation VIlTof 1819, 
clause 1, it is provided that, in ‘cases like 
the present, the court making a decree 
setting aside the sale shall be empowered 
to indemnify the purchaser against all loss 
at the charge of the zamindar or person 
at whose suit the sale may have been 
made ; and we think that the purchaser, 
appellant in special appeal No. 318, is 
entitled to receive back from zamindar 


(3) (1872) 21 W. R. 252. 
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who brought the paim improperly to sale, 
the amount of the purchase money with 
interest at 6 per cent, per annum from the 
date of the sale up-to-date 'of repayment.” 

This recognizes the right of the purcha- 
ser to bring a regular suit in case there 
happens to be an omission in the decree 
for the refund of the purchase money. 
There was such an omission in the present 
case in the compromise decree dated the 
17 th September, 1913, setting aside the 
sale. There was no review or appeal from 
that decree and the only course now left 
to the purchaser was to bring the present 
suit. 

In the case referred to above, the sale 
was vitiated on account of some irregu- 
larity caused by the conduct of the zctmin- 
dar. We do not know whether the sale 
in the present case was defective in any 
way and as to who was really responsible 
for the sale, the patnldar or the zamindar. 
Upon the materials in the case, we are not 
in a position to fix the liability either upon 
the zamindnr or upon the patnidar* 

The case, therefore, has to be decided 
upon the right of the purchaser to receive 
the money from the appellant who with- 
drew it from the collectorate and who must 
be deemed to be liable to refund it when 
the sale was ultimately set aside. The 
purchase money was deposited by the 
plaintiff with the officer conducting the 
sale under section 15 of the Regulation. 

That section provides that after such a 
deposit is made, the purchaser is forthwith 
entitled to obtain a certificate of the sale 
and to procure a transfer to his name in 
the hatcherri of the zamindar of the patni 
by receiving the um'aXamaliaetak or order 
for possession. The sale proceeds in the 
bands of the officer conducting the sale 
are to be disposed of in accordance with 
the directions laid down in section 17 of 
the Regulation. One per cent, is carried 
to the account of Government for the pur- 
pose of meeting the expenses of any extra 
establishments maintained for carrying 
into effect the provisions of the Regula- 
tion. The balance is next applied to make, 
good in full to the zamindar or other per- 
son any sum which may be due to him. 
The balance, if any, then left, is to be 
sent by the officer conducting the sale 
to the Treasury of the Collector to be 
theje held in deposit to answer the claims 


of the ialuhdars of the second degree, or 
of others* who, by assignment of the de- 
faulter, may be at the time in possession 
of a valuable interest in the land compos- 
ing the taluh sold or any part of it. 

In the present case the suit contesting 
the sale was brought soon -after the sale 
on the 13th June, 1912, the period of limi- 
tation for such a suit being one year under 
Article 12 of the Indian Limitation Act. 
It appears that the purchase money in 
deposit with the officer conducting the sale, 
was not at all distributed in the manner 
set forth in section 17 of the Act and 
before such a distribution takes place, it is 
impossible to foresee if anything would be 
available to the defaulter jpa^wic^ar.. 

As a matter of fact after the sale was 
set aside the purchaser was given a refund 
of the entire purchase money minm the 
sum withdrawn by the defendant No. 1. 
This clearly shows that it was not declar- 
ed under section 17 what sura, if any, was 
then held by the Collector to the credit of 
the patnidar defaulter. It is, therefore, 
doubtful as to whether the appellant had 
any right to withdraw the money in que.s- 
tion from the collectorate as belonging to 
the patnidar. 

No doubt he may have had a right to 
have the claim, if any, of the patnidar in 
the purchase money deposited with the 
Collector, attached to satisfy his decree 
against the patnidar when the sum due to 
the patnidar is determined. Assuming for 
the sake of argument that, the money in 
deposit belonged to the patnidar and was 
kept to be paid to him or lo his creditors, 
such payment was subject to the result of 
the suit instituted by toe patnidar to set 
aside the sale. 

The setting aside of the sale means 
that the patnidar should get back his pro- 
perty. He could not therefore retain the 
property and the price fetched by the pro- 
perty at the auction sale. The refunding 
of the purchase money is a necessary con- 
sequence of the setting aside of the sale of 
the property. If the patnidar was bound 
to refund it there is no reason why the 
defendant No. 1, who withdrew the money 
as belonging to the patnidar should not be 
called upon to do so. In any view of the 
case, it appears just and equitable that 
the defendant No. li who withdrew the 
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money should not be allowed to retain it 
when the sale was set aside. 

The obligation to refund, on the sale 
being set aside, is towards the Collector 
who had the money in deposit and who 
paid it to the defendant No. 1. During the 
pendency of any dispute regarding the sale 
held by the Collector at the instance of 
the zamindar, the money is generally paid, 
on Security being taken from the person 
withdrawing the money for the refund of 
the same. 

Clause (8) of section 17 provides for this. 
It says— 

“ It shall be competent’ to any party 
interested in a deposit to withdraw the 
whole or any part thereof on substituting 
Government securities, bearing interest, in 
lieu of the money so held in deposit.” 

This security is certainly to enure to the 
benefit of the person paying the money 
during the pendency of any litigation with 
respect to the money or the property such 
as the one brought by the patmdar in the 
present case to set aside the sale. The 
case of Behari Lai Seal v. Mahaf'aja 
Dhiraj Bijoy Ohand Mah itah Bahadar (4) 
was decided on the basis of the aforesaid 
principle. 

In that case the creditors of the ,default- 
ing patnidarst as in the present case, with- 
drew a portion of the purchase money 
deposited with the Collector on the sale of 
the p itni in execution of the decree of the 
mminilat for arrears of rent. Before that, 
as in the present case, i*he defaulting 
patnidars had brought a suit for setting 
aside the sale and the sale was ultimately 
set aside. The zamindar was obliged to 
refund the purchase money to the purchaser 
obviously under the direction of the court 
passed in the suit to set aside the sale 
under section 14 of the Regulation. The 
gawtiw'iar then instituted a suit to recoup 
himself from the creditors who had with- 
drawn the money pending the suit to set 
aside the sale. The suit was decreed. ' 

It is well to quote the short Judgment of 
the court below: — “They” (that is the 
creditors) “took out a portion of the surplus 
sale-proceeds at a time when there was a 
suit pending, in which the question of the 
validity of the sale was involved. They, 
therefore, took out the money subject to 


(4) (1906) 10 C. W. N. 234. 


the result of that suit: and when the sale 
was set aside there was an implied obliga- 
tion on their part to return the money to 
the Court. They did not do so, and con- 
sequently the zamindar had to repay to the 
auction purchaser Ks. 13,000 the whole of 
which he would not have been obliged to 
pay, if the defendants Nos. 1 to 9 had 
fulfilled the implied obligation which was 
upon them to return the surplus saie-pro- 
ceeds to the Court.” 

This deci ion detinitel> fixed the liability 
upon the creditor (in the present case the 
defendant No, 1; to return the money to 
the court so that the same can be rt funded 
to the purchaser when the sale was set 
aside. If the zamindar could recover from 
the creditor who drew the money, there is 
no reason why the purchaser himself could 
not recover the same, on the principle, that 
it was the failure of the defendant No. 1, 
which prevented the plaintiff from getting 
back from the Collector the entire sum 
deposited by him. 

There is no substance in the contention 
of Mr, Sultan Ahmed ihat, though the 
zamindar could recover the money from the 
creditor who withdrew it from the collecto- 
rate, the purchaser himself cannot do so. 
As observed above, the creditor was liable 
to refund the money and it was ultimately 
to go to the pocket of the purchaser. It is 
wholly immaterial whether the zamindar 
without paying in the first instance brings 
a suit to recover the money or the purchaser 
himself institutes the suit. 

I, therefore, uphold the decision of the 
court below and would dismiss this appeal 
with costs. 

Ro88, J. — I agree. 

Appeal dismissed, 
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Das and Adami, JJ. 

Khub Lai Upadhya — Appellant 

V. 

Jugdiih Prasad Respondent. 

App, No. 155 of 1920 decided on 1st Aug., 
1921 from the Appellate Decree of Dist. J., 
Saran, dated 30th July 1919. 

Civil P. C., 8. 100 — Plea of bar by 
lion raised without any facts^-^New plea Of bar by 
adverse possession or under Art. 137 of the 
Limitation Act cannct be raised in Second Appeal, 

If the defendant pleads that the suit 
is barred by limitation be is entitled to 
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Bhow that apoQ the allegratioae made in the 
plaint the suit is so barred. But if he intends 
to raise any question of fact with regard to the 
plea of limitation it is necessary for him to 
state the facts on which herelieB in the written 
statement and to aek the court to frame an 
issue on the facts so stated, If he doett not do 
so, he will not, in second appeal, be entitled to 
argue that he has a good title to the land by 
adverse possession and that the suit is also 
barred under Article 137 of the Limitation 
Act. IP. 399. C. 1, 2.J 

Sumbhu Saran — for Appellant. 

8, Roy and /. P, S^nha — for Respon- 
dents. 

Das, J. — The only question which has 
been argued before us is one of limita- 
tion. The learned Vakil appearing on 
behalf of the appellant puts his case in 
two ways : jirstt he says that he has a 
clear and good title to the land in dis- 
pute by adverse possession, and, secondly^ 
that under Article 137 the plaintiff’s suit 
is barred by limitation. 

Now, it seems to me, that on the 
pleadings in the case it is not open to him 
to take up either of these points. The 
only point which he has raised in the 
written statement is that the plaintiff’s 
suit is barred by limitation. It is an issue 
in bar and entitles the defendant to argue 
that upon the allegations made in the 
plaint the plaintiff’s suit is barred by 
limitation. 

Upon the allegations made in the plaint 
the plaintiff’s suit is clearly within time. 

If it was the object of the defendants to 
raise any questions of facts in connection 
with the issue as to limitation, then it was 
oblig jtory on them to ‘^tale those facts in 
the written statement and incite the Court 
ro raise ‘an issue on the particular facts 
alleged by them This ? as not been done 
and I do not think, it is open to the 
appellant in this Court which is not a 
Court of facts, to raise qucrtions of facts. 

( The question of adverse pos'-ession is 
essentially a question of fact and the 
injustice to the respondents is apparent 
because there is no finding by the Courts 
below as to when the appellants took 
possession of the property and in order to 
enable the Courts below to determine this 
point, we would have to remand the case 
to the Court below. 

The same argument may be advanced 
with reference to the point as to 
Article 137. It is true that the Court 
of first instance did say that even from the 


point of view of Article 137 the «>uit was 
within time, but still the necessary alleg- 
ations were not made in the written state- 
ment, and I do not think it proper to 
remand the case for the ascertainment of 
the facts upon which alone these questions 
of law can be detern ined. It has been 
held by the Court below that the purchase 
made by the appellant did not give them 
any title at all and that the respondents 
have a perfectly good title to the property, 
having purchased it in execution of a 
mortgage decree against the parties who 
are entitled to the property. 

In my opinion, it is not open to the ap- 
pellant to raise *the question of limitation 
in this Court, and I would dismiss this 
appeal with costs. 

Adami. J. — I agree. 

Appeal dismiiBed, 
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Das and Adami, jj. 

Rakhyapctfl Singh — Appellant. 

V. 

Lai Bit Surjodiy Singh Dbo — Respon- 
dent. 

App. Nos. 46 and 47 of 1920 decided on 
22nd November 1921 from the appellate 
decree of Sub. J., Sambalpur, dated 19th 
August 1920. 

C. P. Land Revenue Aot (XVHl of 188f)t S. 4 
{3) — Ss» I6y132 {h) and 153--Ces8 determined by 
Settlement Officer — Sanction by Commissioner of 
the cess is suffiicient — No sanction as to rates ia 
necessary. 

Section 76 authorizeH the Settlement OflScer 
to determine and record the village oeSHee, if 
any, which are leviable, according to village 
Cdstom, and the persons by and from whom 
and the rates at which, they are leviable, and 
it directs that »uch ceBaes shall, if sanctioned 
by the Chief Commissioner, be leviable accord- 
ingly, Section 132 (h) gives similar powers to 
the Deputy Commissioner when the settlement 
is not in progress. When the ceases are thus 
aanetioned it is not nt cesHary for the Chief 
Commissioner to sanction the rates 

[P. 400, C. 1.] 

S. 0. Ohattarji — for Appellant. 

R. Ohowdhury — for Respondent. 

Das, J — The learned vakil for the 
appellant has put the point very con- 
cisely and very forcibly before us, but 
we are unabie to say that the view 
taken by the lower appellate Court is 
erroneous. He concedes that the suit 
for the plaintiff was in respect of cesses. 
He concedes that the Settlement Officer, 
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to be niore accurate, in this particular 
case, did determine the village cesses 
which were leviable in accordance with 
village custom and the rates at which 
they were leviable and he concedes that 
the suit is in accordance with the deter- 
mination of the Deputy Commissioner. 

He also concedes that the Board of 
Revenue has sanctioned the proposal of 
the Deputy Commissioner as to the levy of 
the cesses, but he urges before us that as 
the Board of Revenue did not sanction the 
rates at which such cesses were leviable, 
the plaintiff is not entitled to maintain the 
action. 

Now in order to determine the point 
which has been argued before us, it is neces- 
sary to consider the provisions of certain 
section^ of the Central Provinces Land- 
Revenue Act. Section 76 of the act 
authorizes the Settlement Officer to deter- 
mine and record the village cesse«, if any, 
which are leviable in accordance with 
village custom, and the persons by and 
from whom, and the rales at which, they 
are leviable ; and it directs that such 
cesbes shall, if sanctioned by the Chief 
Commissioner, be leviable accordingly. 

Section 132 of the Act gives a similar 
power to the Deputy Commissioner if he 
has to determine the matter when the 
settlement is not in progress. Section 153 
provides that — 

“ no suit shall lie in a Civil or Revenue 
Court for the recovery of any village cess 
which has not been sanctioned by the 
Chief Commissioner and also either 
recorded at a Settlement or under section 
132, clause (h)” 

The argument of the learned vakil is 
that the Chief Commissioner must not 
only sanction the village cess, but must 
further sanction the rates at which such 
cess is leviable. I am unable to agree 
with this contention. It seems to me 
clear on a reading of section 76 of the 
Central Provinces, Land-Revenue Act 
that all that the Board of Revenue has 
to do is to sanction the levy of the cess, 
not the rate at which such cess is leviable. 
In my opinion, the view taken by the 
learned Judge is right. 

These appeals must be dismissed with 
costs. 

Adami, J — I agree. 

Appeals dismismd* 
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CoUTTS AND MACPHERSON, JJ. 

Chaudhufi Shyam Na/atn Singh — 
Plaintiff - Appellant. 

V 

S hi w char an Sahu — Defendant- Respon- 
dent. 

App. from App. Decree No. 399 of 1919 
decided on 3rd August 1921 from a deci- 
sion of J. C., Chota Nagpur, dated 1st 
February 1919. 

(a) Chota Nagpur Tenancy Act {1908)t S 240 
' — Suit under for more than Es 100 '-Appeal in 
respect of Es. 41 — Forum of appeal is not 
changed. 

When a rent suit is brought against several 
tenants or sets of tenants collectively under 
section 240 of the Chota Nagpur Teuanpy Act, 
and the total amount sued for c xoeeds Rs. lOO, 
the appeal lies to the Judicial Commissioner 
even though the apptal relates to a tenant or a 
set of tenants against whom the claim does not 
exceed Rs. lOO. 

[P. 401,0. 2, P.402, C. 1.] 

(b) Jurisdiction — Venue \Of appeal isldetermined 
at date of suit and not altered by revival of suit 
later on, in respect of portion of subject^ 
matter. 

The forum of appeal in a rent suit is deter- 
miued at the date of the institution of the suit, 
by the amount sued for and cannot be altered 
by a revival of the suit at a later stage in res-^ 
pect of a portion only of the subject-matter 

[P. 402, 0. 1.] 

(c) Chota Nagpur Tenancy Act, 8s. 227, 22B, 
157 ^ Order under 8- 227 setting aside decree is 
final — Decree need not appear on face of it as 
ex-par te, to be within S» 757. 

An order under section 227 setting aside such 
a judgment is final under section 22B A decree 
need not appear on the face of it to have been 
passed ex-partc so as to be within S 157, it is 
sufficient if it is shown to have actually been 
passed ex'parte, 

[P. 402, C. 1.] 

Kulwant Sahay and SheoncfudOn Roy — 
for Appellant. 

Samhhu Saran — for Respondent. 

Maepherson, J., — The rent-suit out 
of which this appeal has arisen, was insti- 
tuted so long ago as 1913. The landlord 
of Sildilia in Palamau brought a collec- 
tive suit for rent against four sets of 
tenants. The present respondents, who 
constituted one set, were defendants 
Nos. 2 and 3 and both were sued 
as majors. On the llth December- 
1913, defendant No. 2 appear- 
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ed and admitted the claim against them 
which was fora sum of Rs. 33-0-3 as 
arrears of rent for 1320 F in respect of an 
area of 5 highas, 1 hatta, nagdi uttahir, 
plus damages at 25 per cent or a total of 
Ps. 41 odd. On the 6ih March, 1914, the 
suit was dismissed against one set of de- 
fendants and decreed under section 166 on 
admission against the other three sets 
including the defendants Nos. 2 and 3. 

On the 31st March, 1914, the mother of 
defendant No. 3 applied on his behalf for 
revival of the suit on the grounds that the 
defendant No. 3 was a minor, though he 
had been sued as a major, that he had not 
appeared in the suit, still less admitted the 
claim, that in fact the holding was one of 
5 higha$^ 15 hatiait at a nagdi jama of 
Rs. 6, including cesses, and that defendant 
No. 2 had no concern with the holding 
and no rent was due. 

On June 24th, 1914, the esc^parte decree 
was set aside under section 227 of the 
Chota Nagpur Tenancy Act, 1908, and the 
suit was tried and eventually decreed for 
Re. 0-10-6, being the difference between 
Rs. 6, the rent alleged by the contesting 
defendant, and Rs. 5-5-6 shown in the 
plaintifif*s papers as realised in the year in 
suit. 

The decree of the Deputy Collector was 
upheld by the Deputy Commissioner on 
appeal but set a’^ide on revision by the 
Commissioner, who held that as the aggre- 
gate value of the suit as instituted was 
Rs. 240, the appeal lay under section 218 
read with section 224 of that Act to the 
Judicial Commissioner, although, as has 
been said, the claim against the set of de- 
fendants consisting of defendants 2 and 3 
was only Rs. 41. 

The memorandum of appeal was there* 
upon presented to the Judicial Commissio- 
ner who dismissed the appeal on the 
ground of Jimitation. The High Court set 
aside this order, and eventually, on the 1st 
February,'* 1919, the Judicial Commission- 
er, agreeing with the findings of the 
Deputy Collector, dismissed the appeal on 
the merits. 

On second appeal the case was heard by 
a single Judge of this Court who referred 
it to a Division Bench on account of the 
importance of the questions involved. 

The first of these questions is, the preli- 
minary objection taken cn behalf of the 
1922 P---51 


respondent that no appeal lay to the Judi- 
cial Commissioner. It is contended in the 
first place that as the value of the claim 
against defendants 2 and 3 is only Rs. 41, 
the appeal under the provisions of section 
218 lies to the Deputy Commissioner, and, 
secondly, that even if the “ amount sued 
for’* in the original suit be admitted to be 
Rs. 240 for the purposes of determining the 
forum of appeal, the ‘ amount sued for’* 
in the suit aher the revival in respect of 
the defendants 2 and 3 only should be con- 
sidered to be Rs. 41. In my opinion 
neither contention is well-founded and the 
objection must be repelled. 

The position under Bengal Act I of 1879 
was that it was incumbent on the landlord 
to institute a separate suit in respect of 
each tenant, and the forum of appeal in 
the case of a suit tried by a Deputy Col- 
lector was the Deputy Commissioner or the 
Judicial Commissioner according as “ the 
amount sued for*’ did not or did exceed 
Rs. 100. The only substantial change in 
this respect made by the Chota Nagpur 
Tenancy Act, 1908, was the introduction 
in section 240 of a provision permitting a 
suit to 

“ be instituted before the 

Deputy Commissioner collectively by or 
against any number of tenants holding 
land in the same village.** 

Here the important consideration, so far 
as the /orwm of appeal is concerned, is 
that a single suit is provided for. It is 
patent that in such a suit “ the amount 
sued for’* is the aggregate of the claims 
against the individual tenants sued collecr 
tively, and whether the contingency was 
or was not contemplated by the X-egisla- 
ture, the only feasible interpretation of the 
enactment as it stands, is, as the Commis- 
sioner of Chota Nagpur held, that in a 
rent suit against tenants collectively (as in 
a suit against an individual tenant) section 
224 applies if the amount sued for, exceeds 
Rs. 100, ‘and the appeal lies to the Judicial 
Commissioner irrespective of whether the 
“ amount sued for” in respect of the 
particular tenant who is appellant or 
respondent exceeded or did not exceed 
Rs. 100. 

Accordingly, though the appeal by 
the landlord in this instance rela- 
ted to a tenant from whom hp 
only claimed Rs. 41, it lay to tfai 
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Judicial ‘ Commissioner, as the amount 
sued for in the suit exceeded Rs. 100. 
The first contention therefore fails, and 
as the /or«m of appeal in the rent suit is 
determined once for all at the date of 
institution by the amount sued for, it 
follows that it cannot be disturbed by a 
revival of the suit at a later stage in res- 
pect of a portion only of the subject mat- 
ter, since the suit as revived is still the 
same suit, and the second contention also 
cannot be sustained. 

On behalf of the appellant exception is 
not taken to the judgment of the Judicial 
Commissioner, but it is sought to as.^ail 
the order of the Deputy Collector under 
section 227 reviving the suit at the instance 
of defendant No. 3. Now section 228 
provides that an order under section 227 
Betting aside a judgment shall be final. 

The learned vakil accordingly U driven 
to contend that that order was made with- 
out jurisdiction inasmuch as the consent- 
judgment passed against defendant No. 3 
had not been 

** passed against him for default of non- 
appearance under Section 157.** 

There is, however, no force in the con- 
tention. Even if it was in law a nullity, 
the Judgment came aho within ti e terms 
of section 227. 'Though ostensibly by con- 
sent or inter pay it had in fact been 
passed against him ex-parte under section 
157 he had not appeared at all in the suit 
either personally or through defendant 
No. 2 as agent, even as major, still less as 
minor, and *he had not consented to the 
decree. To come within section 157 it is 
not necessary, that a decree should ap- 
pear on the face of it to have been passed 
e»^pari$ ; it is sufficient if it is sho\^ n to 
have actually been passed cm parte, as in 
the present instance. 

This contention fails, and as no other 
point is preSEed, I would dismiss this 
appeal with costs to defendant No 3 
throughout the litigation. 

Coiitts, J. — I agree. 

Appeal dismissed. 

A I. R. 19^ ^atna 402 

Das and Adami, JJ. 

Bafada Frasad Tej — Appellant. 

V 

Tfiguna Chctran B ty —Respondent. 

F. A. No. 5 of 1921 decided on 16th 
January 1922 from an order of Dist. 

Cuttack, dated 24th January 1921. 


Succession Act, 8 50 — Will-^Atteetationr^ 
Execution witnessed hy one witneas-^Suh-Begis-' 
trar endorsing admission of signature by testa-^ 
trix-^Attestation is proper, 

A Will purported to be signed by the testa- 
trix who rande her mark, “by the pen of the 

scribe “ It was proved that the one of 

two alleged attesting witnesses had been pre- 
sent when the mark of the testatrix had been 
affixed by the scribe. The will bore an en- 
dorsement by the Sub-Registrar that the testa- 
trix had admitted execution of the will to him. 
The endorsement was also signed by the testa- 
trix, marking her mark **by the pen of the 
scribe : held, that the signature of Sub-Regis- 
trar must be taken as an attestation and* when 
so taken, the will must be held to be pro- 
perly attested. [P.404, 0. 1.] 

D. Prassana Das Oupia — for Appel- 
lant. 

B, Sinha, S. 0. MuJeerjee, 8- G. Chattier- 
jee, M. Suhha Rao and Oopal Chandra Boy 
— for Respondent. 

Adami, J. — This is an appeal against 
the order of the District Judge, Cuttack, 
dismissing an application for grant of 
letters of administration with copy of the 
Will annexed, 

Bhobunmani Dasi died in 1910. She is 
alleged to have executed a Will in 1901 
whereby she bequeathed a moiety of her 
four annas share in a zamindari to her 
daughter, Annapurna, the mother of the 
appellants, and the other moiety to her 
adopted son, Triguna.* 

In 1912, after Annapurna’s death, an 
application for letters of administration 
made by her husband on behalf of her 
sons resulted in a compromise according 
to which the District Judge allowed him 
to take out letters of administration in 
respect of a quarter of the four annas 
share in the zamindari. 

This court, however, set aside the order 
and revoked the grant on the ground that 
letters of administration could not be grant- 
ed with respect to a portion only of the 
estate. The appellants then applied for 
letters of administration in respect of the 
whole estate. A certified copy of the 
Will was attached to the application, it 
being alleged that Triguna, the caveator, 
refused to give the original Will to the 
petitioners, appellants. 

The alleged Willis dated the 8th Febru- 
ary, 1919, and is signed by the 
testatrix who made her mark, the 
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pen of the scribe, Ramnarayan Roy. It 
bears the signatures of Rakhal Prasad Roy 
and Girdhari Prasad Roy as attesting 
witnesses, and has a registration endorse- 
ment to the following etfect: 

“Having visited the residence of the 
above Bhubonmoni Dasi at Sahebzada 
Bazar, I have this day examined the said 
Bhubonmoni Dasi who has been identified 
to my satisfaction by Ram Narayan Roy, 
son of Lakshi Narayan Roy of the same 
bazar, ca^^te and profession, and the said 
Bhubonmoni Dasi admitted the execution 
of the document. 

Bhubonmoni Dasi, M. A., Samad, (by 
mark) by the pen S. S. Registrar, of Ram- 
narayan Roy, Cuttack, “9-2-01.” 

The only witness examined Tby the peti- 
tioners, appellants, for the purpose of 
proving the Will was Girdhari Prasad 
Roy, the attesting witness, who proved the 
execution of the Will by Bhubonmoni. He 
stated, that the Will was read over by him 
to Bhubonmoni and that she approved of it 
and in his presence affixed her mark by the 
hand of the scribe. Ramnarayan Roy, who 
also signed the Will. He asserted emphati- 
cally that no other attesting witness except 
Ramnarayan was present when he signed. 
It is quite clear, on the face of the docu- 
ment that Ramnarayan signed as scribe 
and not as an attesting witness. He is 
dead. 

The petitioners also called Rakhal 
Prasad Roy to prove attestation, but 
though he was present in court, refused to 
examine him on the ground that he was 
hostile. 

The learned District Judge found that 
from Girdhari’s evidence it was clear that 
Rakhal Prasad was not a due attesting wit- 
ness because he was not persent when 
Bhubonmoni signed the Will or when 
Girdhari signed, and, as there was no sug- 
gestion that Rakhal Prasad became an at- 
testing witness in any other of the methods 
prescribed by section 50 of the Succession 
Act, therefore, it must be held that there 
was only one attesting witness and the Will 
was not duly executed. He dismissed the 
application on this ground# 

The point taken by the appellants in 
this court does not seem to have been 
raised in the Lower Court; it is this, 
that the Special Sub- Registrar’s signed 
endorsement showing that Bhubonmoni 
admitted execution of the Will before 


him next day is an attestatidn which 
sufficiently complies with the requirements 
of section 50 of the Succession Act, so 
that it should be held that both Girdhari 
and the Sub- Registrar attested the Will. 

In the case, In the goods of Eomon^ff 
Das^ee (1), the Will bore the following 
signature and attestation — 

“Sree Roymonee Dassee by the pen of 
Sree Jadub Chander Sen.” 

“Presented for registration between the 
hours of 6 and 7 a. m. on 3 1st October, 
1874, at her residence 18, Durponarain 
Thakoors Street, by Roymoney Dassep by 
whom execution* was also admitted#** 

Sree Roymoney Dassee. 

By the pen of Sree Jadub Chunder Sen. 
“Identified” by her nephew, Jogendra- 
nath Sen, clerk to Messrs. Gray and Sen 
Solicitors. 

Jogendranath Sen. 

Seal of C. M. Chatterjee, 

Registrar. Registrar 

It will be noted that no one signed ex- 
pressly as an attesting: witness, 'but it waa 
held, that, in the circumstances of the 
case, it would be sufficient of the Registrar 
had signed in the presence of the testator, 
and that, even if he did not sign in her pre- 
sence, the signatures of the two per- 
sons, one of whom wrote the testatrix’s 
name at her direction and, when she bad 
affixed her marks, wrote “by the pen of 
Jadub Chunder Sen” and the other of 
whom saw the testatrix put her mark and 
identified her, writing his name as having 
done so, would be a sufficient attestation 
by two witnesses to satisfy the Act. 

The present case differs from the above, 
only in this, that there was an attesting 
witness, Girdhari Prasad Roy who has 
given evidence of the attestation and that 
Ramnarain Roy who identified Bhubon* 
moni Dasi before the Registrar signs, 
merely as being the person by whose pen 
the name of Bhubonmoni Dasi was written 
under the endorsement admitting execution, 
and not as identifying the lady. 

In Burro Sundari Dehea v. Ohund$f 
Kant Bhaitdoharjee (2), it was held that, 

(1) (1876) 1 Cal. 150. 

(2) - (1881) 6 OlI 17 R. 301, 
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if a testa’trix admits a signature on a Will 
to be hers before a Registrar of Assurances 
and is identified before him by one of the 
witnesses to the signature and both the 
Registrar and the identifier sign their 
names as witnesses to the admission made, 
such attestation would be sufficient to 
satisfy section 50 of Act X of 1865. 
Again the question arises, whether the 
signature of Ramnarayan Roy under the 
Registrar’s endorsement can be taken to 
be an attestation of Bhubonmoni’s admis- 
sion of execution. 

The aboTe case was followd in Nitya 
Gopal Sircar v. Nagendra Nmfh Mitter 
Mazumdar (3) and there too the require- 
ment was that the identifier and Registrar 
should sign as witnesses to the admission 
of the testator. In the last case the 
Registrar was called as a witness and gave 
evidence that the testatrix signed the 
admission in his presence. 

In Tofaludda Feada v. Mahar Alt Shaha 
(4) Banerjee, J. remarked, “It is quite 
true, that the signature of the Registrar at 
the foot of the registration endorsement 
embodying the admission of the executant 
has been held to be sufficient attestation 
within the meaning of section 50 of the 

Indian Succession Act the 

Registrar’s signature would come under 
the last description of attestation referred 
to, in the third clause of section 50 of the 
Indian Succession Act.” 

In the case of AmarendTa Nath Chatter jee 
V. Ka$ht Nath Ohatterjee (5) the decisions 
above cited were again followed, and there 
again the admission of execution was 
attested not only by the signature of the 
Registrar but also of another witness. 

In the present case, though the admis- 
sion before the Sub-Registrar is attested 
by the Sub-Registrar alone, and not 
by a second witness -as in the cases 
mentioned above, we have the evidtnee of 
Girdhari Prasad Roy who saw the testa- 
trix make her mark when she executed 
the Will and himself signed as an attesting 
witness. Therefore, taking the signature 
of the Sub-Registrar as an^ attestation, 
together with the attestation of Girdhari 
Prasad Roy, the requirements of section 
$0 have been fulfilled. 


(3) (1885) 11 Cal. 429. 

(4) (1898) 26 Cal. 78. 

(5) ‘ (1900) 27 Cal. 169- 


It has not been argued before us that 
the Will was a forgery, and in fact the 
respondent’s case is not that the Will was 
not executed but that some years after 
execution the original Will was torn up by 
the executrix. The respondent did not 
produce any evidence to prove this. 

In my opinion, the Will has been 
attested according to the requirements of 
law and therefore, the appeal must be 
allowed. The decree of the Lower 
Court will be set aside, and letters of 
administration with a copy of the Will 
annexed will be granted to the petitioners, 
appellants, in respect of the entire estate of 
the testatrix. 

Das, J. — I agree. 

Appeal allowed. 
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Das and Bucknill, JJ. 

Surendra Narain Singh — Appellant. 

V. 

S h ambi hart Singh — Respond e nt . 

F. A. No. 34 of 1921 decided on 27th 
May 1921. 

Court Fees Act (1870),. S'. 7 (/F) {c)^8ale in 
execution of decree against one member of joint 
family — Suit by others for declaration of 
invalidity — S. 7, cl (/F) (c) applies. 

Where the members of a joint Hindu 
family sue for a declaration that a sale of 
joint family property held in execution of a 
decree obtained on a bandnofce against some 
members of the family, is null and void to 
the extent of the plaintiffs’ Bhares in the 
property, the suit is a suit for a declaration 
with consequential relief. 

[P. 405, 0, 2 ; P. 406 0. 1,1 

ZinnatunneBsa Khatun v. Qirindra Nath 
Mukerjee, ^0 Cal. 788 referred to. 

8, Boy and A, 0. Das — for Appellant. 

Taxing Officer.— Plaintiffs 1 to 4 are 
sons of defendant No. 2 who is a brother 
of defendant No. 1, Plaintiffs 5 to 7 are 
their female relations. Defendants 1 and 2 
were sued in respect of a handriote 
executed by them in favour of the principal 
defendants, who obtained an ex-parte 
decree in execution of which they attached 
and sold the joint* family property* 

In this suit the plaintiffs challenge 
the validity of the handnote, the decree, 
the attachment and the sale, both 
as a whole and so far as the attach- 
ment and sale affect the shares of all 
the members of the joint family ^capt 
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defendants 1 and 2. The formal reliefs 
claimed are 

“ (1) That it may be declared that the 
property in suit is the joint family pro- 
perty of the plaintiffs and } re forma de- 
fendants and that it is not the exclusive 
property of the pro forma defendants and 
that the plaintiffs’ shares in the said pro- 
perty are 13 annas 1-pie 8-15•A:araf^^ and 
that these shares are not liable, for the 
payment of the said decree, and the said 
attachment, and the fale are null and void 
to the extent of the shares of the plaintiffs, 
and the principal defendants have acquired 
no title by the said auction purchase in the 
entire property in suit and that they have 
purchased only the right, title and interest 
of the pro forma defendants 1 and 2, 
2*annas 10 pies 7*15 harant shares of the 
property. 

** (2) That any further reliefs to which 
the plaintiff may be entitled may be gran- 
ted to them.” 

The plaintiffs valued the .reliefs sought 
at Rs. 29,000 but paid a court fee of 
Rs. 10 as on a suit for a declaration. 
They secured from the lower court an 
order staying delivery of possession of the 
property to the defendants-purchasers 
pending the disposal of the suit. 

The court held that the plaint was suffi- 
ciently stamped as a suit for a mere decla- 
ration and relied upon Ohtngacham Vtttl 
Sanharan Nairv. Ohingacham Yitil Oopala 
Menon (1) but on the merits dismissed the 
suit. The plaintiffs appeal. 

On behalf of the revenue it is contended 
that the suit as framed is one for a decla- 
ratory decree and consequential relief and 
falls under section 7 (IV) (c) of the Court- 
Fees Act, so that an ad valorem fee is 
payable. 

On behalf of the appellants it is urged 
that the prayer is merely one for a decla- 
ration and it is admitted that in an attempt 
to save cou’'t-fee the plaint was framed on 
the lines of the case reported in Zinnaiun- 
neua KJiamn v. Qirindra Nath Muherjee 

(2). The question, therefore is, whether in 
the words of Jenkins, C. J*i in Deokali 
Kuer V. Rad ir Nath (3), the attempted 
evasion of the statutory piovision as to 
court-fee is successful. 


(1) (1907) 30 Mad. 18. 

(2) (1903) 30 Cal. 788. 

(3) (1912) 39 Cal. 704. 


The proposition, that the mere fact that 
the prayer is cast in the form for a decla* 
ration does not necessarily mean that it is 
not in fact a prayer for consequential relief 
and that ad valorem court-fee has not to 
be paid, is well established [Order of the 
Taxing Judge, dated the 14th January, 
1920, in Kant Kamal Mukhi Knar v. Udii 
Narain Singh (4).] 

In the present case it is to be observed 
that by an order staying delivery of pos- 
session the plaintiffs practically obtained 
a relief in the suit. But apart from that, 
they came into court to meet the challenge 
thrown upon their title, Inter alia they 
pray that it be declared that their shares 
are not liable for the payment of the said 
decree and the said attachment and sale 
are null .and void to the extent of their 
shares. It is clear that if they had not 
made this prayer, their suit could not have 
been entertained by reason of the proviso 
to section 42 of the Specific Relief Act. 

Thus, the suit is not one for a mere de- 
claration, but the relief No. 1 implies 
consequential relief without which claim, 
the prayer for declaration would have 
been unentertainable under .the. provisions 
of section 42. 

The only difference between Laehmi 
Narain v. Qauri Sh tnkcr (5) and the pre- 
sent case is that the prayer for injunction 
was, in the Allahabad case, made in the 
plaint, whereas in the present instance the 
prayer in the plaint is that the plaintiffs* 
“ shares are not liable for the payment of 
the said decree, and the said attachment 
and sale are null and void to the extent of 
the shares of the plaintiffs”, the stay of 
sale being obtained by an order in the suit. 
This difference is immaterial. 

In Beokali Koer v. Kedarnath (3) the 
prayer for a temporary injunction granted 
in the suit was held by Jenkins, C. J., to 
be a consequential relief. The case is 
similar to Bankey Behari v. Earn Bahadur 
(6) in which the plaint framed on the same 
lines as the plaint under consideration, 
was held by the court to constitute a suit 
for a declaratory deefee with a consequen- 
tial relief. 


(4) F. A. No. 102 of 1920. 

(5) (1886) 6 A. W. N. 54. 

(6) (1919) 4 Pat. L. J. 191. 
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As regards the ruling in Chinoaoham 
Vitil Sanharan Naif v. Ghingacham VWl 
Qopala Mmon (1) it is sufficient to state 
that it is contrary to the view taken by 
the Taxing Judge in Mussammat Noowooa* 
gar Ojatn v Shidhar Jha(7). Chief reliance 
is placed upon Zinnatunnessa Khatun v. 
Oifindra Nath Muhherjee (2) and it is 
urged that it is not correct to say that this 
case has been superseded by Deokali Eoer 
V. Kedctfanath (3). 

But the latter ruling has been followed 
in many cases in this court while the case 
upon which Zinnatunneaa Khatun v. 
Oirendra Nath MuJeherjea (2) is based, 
namely, Shrimnnt Sagajirao Khanaderao 
Nath Nimhalkar v. S. Smith (8) has itself 
not been followed by the Taxing Judge 
of this court. It also seems to ignore the 
provisions of section 42 of the Specific 
Relief Act. 

It appears to me that the plaintiffs 
cannot evade the payment of ad valorem 
court-fee by reason of the form into which 
they have thrown their plaint That is 
to say, their device is unsuccesful. Accor- 
dingly I hold that the appellants must pay 
the deficit court- fee of Ks. 945, that is, the 
difference between the ad valorem fee 
of Rs. 955 on jurisdiction valuation of 
Rs. 29,000 and the fee of Rs. 10 paid on 
the memorandum of appeal. The payment 
should be made by the 8th of January. The 
question of payment of the deficit on the 
plaint will be considered after the reali- 
zation of the deficit court-fee on the 
memorandum of appeal. 

Das and Bucknill, JJ. — The view 
taken by the learned Registrar is entirely 
correct. The Appellant must make good 
the deficiency within a month from to-day. 
i the deficiency is not made good within 
a month from to-day, let the matter be 
put up to the Bench for disposal. 

Court F$e ordered to he paid. 


(7) (1918) 3 P.L J. 194. 

(8) (1896) 20 Bom. 736. 
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Adami and Das, JJ. 
Eanhai Maut . — Appellant 

Jogendra Bout — Respondent. 


App. No. 8 of 1920, decided on 23rd Nov. 
1921 from Ori. Decree of the District 
Judge Cuttack, dated 24th April 1920. 

Probate and Administratian Act (? of 1881 
S, 50, Bxpl, {1)-^ Letters of Administration — 
Person entitled to special citation not cited but 
otherwise aware of the proceedings is bound by 
the proceedings, 

A person is bound by the proceidings for 
obtainoing Letters of Administration to which 
he is no party but of which he has received 
knowledge and whereto he has had a capacity 
to make himself a party, 21 Cal. L. ]. 667 
Followed. 2 Phillim 224 ; Referred to. 

[P. 407, 0. 1 ] 

8, 0. Chat ter fox Appellant. 
Biehitrananda Das. — for Respondent. 

Adami, J. — This is an appeal against 
the order of the District Judge dismissing 
an application for revocation of Letters of 
Administration granted to one Jogendra 
Rout on the 7th April, 1919. The widow 
of the deceased testator had applied for 
revocation on the 26th April, 1919, but 
her application was dismissed and now the 
present appellants have come forward 
alleging that they had no knowledge of 
Jagendra’s application of the 7th April 
1919, and that, therefore, the grant should 
have been revoked. 

The learned District Judge has found 
that both the appellants had as a fact 
notice of the application by Jogendra, they 
being summoned by Rajan Dei the cavea- 
trix in the first application of Jogendra 
and again on the 21st October, 1918. 

The point taken by the learned vakil 
for the appellants is that Jogendra in his 
application stated in paragraph 2, that the 
testator had left behind him only his mar- 
ried widow, Rajan Dei, and his sister, 
Banki Dei, and that the deceased had no 
relations except them. One appellant is 
uncle of the testator and the other is a 
cousin and it is urged that as reversioners 
they were entitled to have a special citation 
issued upon them at the time when Jogen- 
dra made his application. 

The learned vakil has relied^ the case 
of Shyama Gharan Baisya v. Prafulla Sun* 
dart Oupta (1) to the cfect that where an 
incorrect statement as to the relations of 
the deceased is made, and, misled thereby, 
the Court does not direct the issue of special 
citation on a person who is entitled to 

(1) (1916) 21 C. L. J. 637-30 I.O. lil- 
19 O.W.N, 882. 



1922 


Patna 407 


sovARi Jena «. bhima raY (Das, J.) 


intervene, th; proceeding to obtain the 
grant is defective in substance. But the 
same case lays down that a person is 
bound by proceeding to which he is no 
party but of which ho has received know 
ledge and -whereto he has had a capacity 
to make himself a party. 

The learned Judge in that case cited the 
judgment of Sir John Nicholl in Netctll 
V. Weeks (2) to the , effect that “ the pro- 
'cess of citing parties is a convenient one 
*for all suitors, because when that is done 
jyou need not proVe actual privity — the 
law presumes privity after the legal pro- 
cess — the Its pendens is sufficient notice 
that persons should appear and protect 
their own interests but if you can prove 
actual privily, the legal process, in point 
of solid Justice and sound reason, is super- 
fluous ; though essahundanii eautela, it 
may still be convenient to resort to it and 
have it upon record.” 

In the present case the District Judge 
has found as a fact that at the time of 
the application of Jogendra for probate, 
Rajan Dei the widow issued summonses 
on the two appellants and those sum- 
monses were duly served upon them. 
They thus had full notice that an applica- 
tion was being made and they had an op- 
portunity of intervening. The notice was 
served upon them a full month before a 
compromise was arrived at between Jogen- 
dra and the widow, but they took no 

steps. ^ 

Under the circumstances it was un- 
neces'^ary that special citations should 
have been served upon them and the 
failure to serve those citations cannot give 
a good ground for revocation of the grant 

probate. 

Under the circumstances, I do not consi- 
der that the appellants are entitled to 
the relief and I would dismiss this 
appeal. 

Das, J.— I agree. 

- Apjeale dismissed. 

Tij (iS4r2 Phillim. 224. 

A. X. XI. Patna 497 

Das and Adami, JJ. 

SoVani Jena — Appellant- 
V. 

Bhima Bay— Respondent. 

S. A. No. 22 of 1921, decided on 1st 
December 1921 from Dist. J., Cuttack, 
dated 4th May 1921. 


Civil P. C , 8. -^Decree for poiimvion^ 
Pooseanon not got hy decree^holder’^SuU for 
dtclaration of title against defendants is barrsde 

After a decree for posse saion in a suit 
against defendant No. 1 the plaintiff instituted 
another suit for a declaration of his title to 
the land. Plaintiff alle(?cd that af t^r he had 
obtained possession of the land in executi on 
of bis final decree he had been dispossessed^by 
the defendants The lower courts found that 
he had not obtained actual possession under 
the first decree, 

Held : The second suit was barred by sec- 
tion 47. 

[P. 407, 0. 3.J 

S. 0* Chailerjss — for Appellant. 

D. P. Das Gupta — for Respondent. 

Das, J. —We must affirm the decree 
passed by the court below. The plaintiff 
obtained a decree against the defendant 1. 
His allegation is that in execution of that 
decree he recovered possession of the pro- 
perty but that he was subsequently dis- 
possessed by defendants 1 and 2. On 
that allegation he instituted a suit for 
declaration of title and for recovery of 
possession. His allegation that he re- 
covered possession but was subsequently 
dispossessed is disbelieved 

The learned Judge in the court below 
has come to the conclusion that so far as 
the defendant No. 1 is concerned the 
plaintiff’s suit is barred by the provisions 
of section 47 of the Code and so far as the 
defendant No. 2 is concerned he must fail 
because he has not proved his title against 
him. Now the learned Vakil who appears 
on behalf of the appellant urges before us 
that section 47 is not applicable to his 
Suit. 

I am of opinion that it is. His remedy, 
was to proceed under the Code and if he 
was obstructed at all either by defendant 
No. 1 or defendant No. 2 he should have 
applied under Order XXI, rule 97, of the 
Code for investigation of the matter. The| 
court would then have fixed a day for 
investigating the matter and would have 
summoned the party against whom the 
application was made for him to appear 
and answer the same. 

Then the court would have passed an 
order either under rule 99 or rule 100 of 
Order XXI and that would have given a 
right to the plaintiff to sue the party suc- 
cessfully obstructing him. So far as the 
defendant No. 2 is concerned the learned 
Judge in the Court below has record- 
ed a finding: that the plaintiff has 
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not established bis title as agaijtist 
him. 

This appeal must be dismissed with 
costs. 

Adami, J. — I agree. 

Appeal dismiised. 

A. I. R. I92^atna 408 (1). 

Das and Adami, JJ. 

Biswanafh Pa^ra— Petitioner 

V. 

Lingarai Tatra — Opposite Party. 

Civil Rev. No. 8 of 1921 decided on 
1st December 1921 from Munsif, Puri 
dated 19th February, 1921. 

Civil P.;C. Order XXI, rules 58, 63.and 100-^ 
Usufructuary mortgagee claim .di$allowed — 
P. 63 does not bar him from applyini^ under 
R. 100 when dispossessed. 

A usufructuary mortgagee is not entitled to 
object, under Order XXI, rules 68, 0. P. C., to 
the attachment of the property by a person 
who holds a decree against the mortgagor. If 
such an objection is made and disallowed, 
rule 63 does not debar him from making an 
application under rule 100 when he is dis- 
possessed by the purchaser in execution of the 
money d -cree. IP. 408, 0, 2 ] 

B, Ohawdhury — for Petitioner. 

8. 0. Chat terj 06 '— for Opposite party. 

Das, J. — This application must suc- 
ceed. The opposite-party No. 3 executed 
usufructuary mortgage so far back as the 
17th August, 1916, in favour of the peti- 
tioner. On the 19th February, 1917, the 
opposite-party No. 3 borrowed another 
sum and executed another bond for the 
consolidated sum of Ks. 1,000. The op- 
posite-party 1 and 2 obtained a money 
decree agamst opposite-party No. 3 and in 
execution of that money decree attached 
the properties which were in the possession 
of the petitioner. 

On the 5th July, 1919, the petitioner 
made an application under Order XXI, 
rule 58. The court rejected that applica- 
tion on two grounds: first, on the ground 
that there was no necessity for him to 
apply under Order XXI, rule 58, and, 
secondly, on the ground that his application 
was too late. 

It appears that the properties have now 
been purchased by the decree-holder and 
he has now obtained possession of the 
properties through court. The application 
out of which the present proceedings have 
arisen was an application by the petitioner 
under Order XXI, rule 100, of the Code. 
The learned Munsif has taken the view 
that Order XXI, rule 63, is a complete 
answer to the case of the petitioner. I am 


wholly unable to accept this view. Order 
XXI, rule 63, provides that where a claim 
or an objection is preferred, the party 
against whom an order is made may 
institute a suit to establish the right which 
he claims to property ‘*in dispute, but 
subject to the result of such suit, the order 
shall be conclusive”. 

Now the question arises whether it was 
at all necessary for the petitioner to apply 
under Order XXI, rule 58. The learned 
Munsif says that the applicant “could 
come” under Order XXI, rule 58, and as he 
* did come” he cannot now apply under 
Order XXI, rule 100. Now this view is 
quite erroneous. He could only apply 
under Order XXI, rule 58, on the ground 
that the property was not liable to attach- 
ment. 

But then his position as a mortgagee 
did not entitle him to come to court and 
argue that the property was not liable to 
attachment. The order passed by the 
court in.no way touched the interest of the 
mortgagee He is now prejudiced because 
he has been dispossessed by the order of 
the Civil Court and in my opinion it was 
obligatory on the learned Munsif to dispose 
of the application in accordance with law 
I hold that Order XXI, rule 63, does not 
bar the application of the petitioner. 

I must allow the application, set aside 
the order of the learned Munsif and remand 
the case to him for disposal according to 
law. 

Adami, J. — 1 agree. 

Application allowed. 


A. I. R. 1922 Patna 408 (2). 
Das and Adami, JJ. 

Mirsa Muhammad Lmail Beg and others 
— Appellants. 

V. 

Sricharan Bos o»nd others — Respon- 
dents. 

Appeal No. 45 of 1920 decid^d^on I25th 
Nov.. 1921, from Dist. J , Cuttack, dated 
14th Sept., 1920. 

Registration Act, Ss. 77 (2) and i3),>73 Decree 
for registration — Document must he presented 
within 30 days of date of decree, 

A document must be presented for registra- 
tion within 30 days from the date of a decree, 
where, in a suit under section 77 the Court has 
passed the decree directing registration of a 
document. 33 Cal. 1020, referred to. 

IP. 409^ C. 1.3 
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&• M. Mullich and D. P. Das Gupta — 
for Appellants. 

A 8- Ashgar and Biohitranand Das — 
for Respondents. 

Das, J. — I am unable to agree with the 
view taken by the learned Judge in the 
court below. The defendants instituted 
a suit under the provisions of section 77 of 
the Registration Act for a decree directing 
the registration of a document. The Civil 
Court passed a decree in favour of the 
respondents but did not specify the time 
within which the document was to be 
presented for registration. In point of 
fact the document was presented five 
months after the decree was pronounced 
by the Civil Court. 

The question arises, had the registering 
officer any jurisdiction to register the 
document Mr. Asghar, on behalf of the 
respondents, relies upon a decision of the 
Calcutta High Court in the case of 
Qopinaih Adhihory v. Gadadhar Das (1). 
Mr. Snshhil Madhah MulUcJc, on the other 
band, relies upon a decision of the 
Allahabad High Court in the case of Udit 
Upadhia v. Imam Bandi Bihi (2). As a 
matter of fact the point did not arise in 
either of these cases. 

In the Calcutta case the document was 
as a matter of fact presented for registra- 
tion within thirty days from the order of 
the Civil Court and in the Allahabad case 
the point aro^e only very remotely. But Sir 
Francis Maclean, delivering the judgment 
of the Calcutta High Court in the case 
already cited, did express an opinion that 
there was no positive enactment in the 
section, that is to say in section 77, that 
the document must be presented for 
registration within thirty days after the 
passing of the decree. 

With all respect I am unable to agree 
with the construction placed upon this 
section by the late Chief Justice of the 
Calcutta High Court. It is quite true 
that so fAr as the first paragraph of 
seetton 27^ is concerned,'^ it relates to the 
suit and not to the decree which is to be 
passed by the Civil Court; but then 
paragraph (2) provides as follows : — 

“The provisions contained in sub-sections 
(2) and (3) of section 75 shall muiaiis 
mutandis, apply to all documents presented 
for registration in accordance with any 
Such decree and notwithstanding anything 

(1) (1906) 33 Cal. 1020. 

^ (2) a902) 24 All. 402- 1902 A-W.N. 99. 
1922 P—52 


contained in this Act the document shall 
be receivable in evidence in such suit.** 

This lakes us back to the provisions of 
sub-sections (2) and (3) of Section 75. 
Now those sub-sections are as follows : — 

“ Suhsesiion (2). If the document is 
duly presented for registration within thirty 
days after the making of such order, the 
registering officer shall obey the same and 
thereupon shall, so 'far as may be practi- 
cable, follow the procedurs prescribed in 
sections 58, 59 and 60. 

Suh'ssotion (3). Such registration shall 
take effect as if the document had been 
registered when it was first duly presented 
for registration.** 

Reading sub-sections (2) and (3) of 
section 75 with section 77, it appears to 
me that ihe registering officer has Jurisdic- 
tion to register a document if it be duly 
presented for registration within thirty 
days of the decree passed by the Civil 
Court. 

It is in my opinion impossible to escape 
from the very clear words that have been 
used by the Legislature in this connection 
Obviously the .Legislature thought that it 
was necessary to impose some limitation 
of time for the presentation of a document 
for registration, and it did think that thirty 
days ought to be the limit of time. 

I must allow this appeal and set aside 
the judgments and decrees passed by the 
courts below’. The plaintiffs are entitled 
to a decree in terms of prayer (1) in the 
plaint ; they are also entitled to their costs 
throughout. 

Adami, J — I agree. 

Appeal sdUwsd* 

A.I.R. 1922 Patna 409. 

DAS AND Adami, JJ. 

ChinisLmeni Mahapalrs^ — AppeUnnt. 

V. 

Menmehini Respondent. 

Appeal No. 18 of 1920 decided on 26th 
November 1921 from Dist. J., Cuttack, 
dated 14th August 1920. 

(a) Civil PC, Order XXI, rules 11 (3) {g) and 
IT.iS.lSl — Interest wrongly mentioned in execution 
application-^Court is not bound to verify correct^ 
ness but to see if form is corrset. 

Order XXT, rule 17, merely requires the 
court, to which an application for execution ii 
made, to ascertain that ihe application 
compliet in form with the proviaiona of 
rules 11 to 14. It doea not impose upon 
the Court the duty to see that the amount,. 
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eoter«d in the application as due by way of 
interest und^r rule 11 (2) (s?), is correct ^ 

IP. 411,0.1 ] 

(b) Civil F., C. 8. 751-^Execution^ application 
for’^OverUating the amount — Court can order 
amendments 

Where in hia application for execution, a 
decree-holder has overstated the amount due 
on account of interest, the court is competent 
under 8. 151 to direct that the application bo 
BO amended as to show the correct amount due. 

IP. 411, C. 1.] 

M. SuhhCL Bao — for Appellant. 

G, (7. Eay— for Respondent. 

Das, J — The view taken by the 
learned Judge in the court below is 
entirely correct. The decree holder ob- 
tained a decree so far back as the 20th 
November, 1907. It is unnecessary 
to go through the different stages of execu- 
tion proceedings : it is sufficient to say 
that the execution case with which we are 
concerned was instituted on the 18th 
November, 1919. By that application the 
decree-holder claimed Rs. 1,510-12-H for 
and by way of interest. It appears how- 
ever that she was only entitled to 
Rs. 1,406-1-6. 

Subsequently, on the 27th April, 1920, 
the judgment- debtor brought this matter 
to the notice of the court ; the decree- 
holder asked for an amendment and the 
court directed the application to be amen- 
ded. It was accordingly amended and the 
courts below have allowed execution. 

It is contended by the learned Vakd cn 
behalf of the appellant that the course 
which was adopted by the courts below 
was entirely il egal. It is urged before us 
that Order XXI, rule. 11, sub-rule (2), 
clause (jr), provides that 

“ Every application for the execution of 
a decree shall state the amount with 
interest, if any, due upon the decree.*’ 

It is then pointed out that under Order 
XXI, rule 17, it is the duty of the court 
to ascertain whether such of the require- 
ments of rules 11 to 14 as may he appli- 
cable to the case have been complied with, 
and if they havp not been complied with, 
the CO. rt h s :he power to r ject the appli 
cation or alio \\ the defect to be remedied 
then and there orwithiua time to be 
fixed by it. The i? arof d Vakil 
argues that there was a defect in the 
execution peiition as presented by the de- 
cree-holder in so far as it did noi s-tate the 
interest due to the decree-holder correctly. 


According to him, since the court under 
rule 17 of Order XXI, did not ascertain 
whether the requirements of rule 11, sub- 
rule (2), clause (t/), had been comnlied 
with the petition for execution should 
have been dismissed by the court when the 
defect was brought to its notice. 

1 do not read Order XXI, rule 17, in the 
way in which the learned Vakil for the 
appellant reads that rule. That rule 
provides : — 

“ On receiving an application for the 
execution of a decree as provided by rule 
11, sub rule (,V), the court shall ascertain 
whether such of the requirements of rules 
11 to 14 as may be applicable to the case 
have been complied with, and if they have 
not been complied with, the court may 
reject the application or may allow the 
defect to be remedied then and there or 
within a time to be fixed by it. 

1 have no doubt whatever that 
this rule relates to the formalities that 
must be complied with by the decree- 
holder before his petition can at all be 
regarded by the Court. Now take for 
instance Order XXI, rule 11 ;2). That 
rule provides that : — 

“ Every application for the execution 
of a decree shall be in writing, signed and 
verified by the applicant or by some other 
person proved to the satisfaction of the 
court to be acquainted wiffi the facts of 
the case and shall contain in tabular form 
certain particulars.” 

Now rule 18 imposes upon the court 
the du y, when the exerution petition 
is presented before it, to see whether 
the aptrlication is in fact in writing, signed 
and verified by the applicant or by some 
other person proved to the satisfaction of 
the court to be acquainted with the facts 
of the case, and whether it con'ains in 
tabular form the particulars which are 
required to be stated in the petition by 
rule 11 (2) 

If the petition is not in the fornj .which 
is contemplated by Order XXI'f'ruIe 11, 
the court hus, under rule 17, the power 
either to reject the app ic ition or to allow 
the defect to be removed here and then or 
within a time to be fixed bv it. 

Take again rule 12. Th.<t rale provides 
that : — 

“ Where an application is made for the 
attachment of any moveable property 
belonging to a judgment-debtor but not 
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in his posseFSion the decree- holder shall 
annex to the application an inventory of 
the property to be attached containing 
reaFonabiy accurate description of the 
same ’* 

Rule l7iimposes the duty upon the court 
to see whether the decree-holder has in 
fact annexed to the application when the 
application is for the attachment of any 
moveable property belonging to the judg- 
ment-debtor but not in his possession, an 
inventory of the property to be attached 
containing a rea^^onably accurate descrip- 
tion of the same. 

If the decree- holder has not complied 
With the formalities required from him 
under rule 12, the court, under rule 17, has 
the powrr either to reject the application 
or to allow the defect to be remedied there 
and then or within a time to be fixed by 
it, 1 do not understand that rule 17 at all 
imposes the duty upon the court to cal- 
culate the interest that may be due to the 
decree-holder from the judgment-debtor. 

In my opinion the argument of the 
learned Vakil on the 6rst point before us 
is entirely unsustainable. On the second 

I point there is no question of amendment, 
The Court has inherent power to do' justice 
between the parties under section 151 of 
the Code and that power the court has 
exercised in this case. 

The appeal fails and must be dismissed 
with costs. 

Adami, X — I agree. 

Appeal diimissed, 

A I R. 1922 Patna 411 

D^s AND Adami, JJ. 

Oulam Nabi — Plaintiff- Appellant 

V. 

Bagudeo Baff — Defendant-Respondent. 
Appeal No. 14 of 1919 decided on 2nd 
December 1921 from Sub. J., Cuttack, 
dated 20th August 1919. 

(a) Bengal Revenue Free {Badshahi Grants) 
R^^kfi^mpn {37 of 1793), 8 15^Sectton includes 
grant to d^antee and his heirs 

Words “otherwise expressed in the grant'* 
in S. 15 include a grant to the grantee and his 
heirs jP 413, C. 2.] 

(b) Ben, Beg XI I of 1805 {Cuttack Land 
Revenue Reg)^ 8, 34 — Snnad to grantee and his 
heirs— 'Grantee takes absolute estate with full 
rights of alienation. 

The words ‘for cvyr* in S. 34 merely express 
the intention of the paramount power not to 
resume the grant and does not rebtriefc the 
graijy^ee’s power of alienation. 


Where by terms of the sanad a giftot was 
made to the gianue and bis btirs oj certain 
propeities in iht District of Cullack. 

Held: The grantee took an abspluie and 
hereditary intert st in the properly under the 
sanjd and iherefore he or his successors-in- 
title could as of right alienate the properties* 
S 34 of Bcng Reg. 1806 merely confirmed the 
giant but the grantee derived his title from the 
sanad. (P. 412, C, 2, P.413, C. 1, 2, P.414. 0. l.J 

R. N, Duttf 6?. 0. Roy and 8, 0. Ohat- 
terjee — for Appellant. 

J N, Bose, B. K Stnha, 8 N. MulHch 
and P. 0. Palit — for Respondent. 

Das, J . — This appeal arises out of a 
suit for declaration of title to certain 
jagir mahals which formed the Fubject- 
matter of a grant by the British Govern- 
ment to one Fateh Muhammad on the 23rd 
December, 1803. The main question 
raised in this appeal is whether, by the 
terms of the grant, the properties became 
inalienable in the hands of Fateh Muham- 
mad and his successors-in-interest. 

The plaintiff claims that the properties 
which were the subject-matter of the grant 
are inalienable and asks for a declaration 
that certain kabalas executed by his pre- 
decessors-in-tiile are wholly inoperative so 
as to affect his interest. 

There are two sets of defendants, the 
Chowdhury defendants and the Muham- 
madan defendants, the latter being mem- 
bers of the family of Fateh Muhammad, 
The Suit is contested by the Chowdhury 
defendants who base their title on the 
Icahalas executed in their favour by the 
predeces’-ors- in- title of the plaintiff. Of 
the Muhammadan defendants, the majority 
did not appear; but three of them, defen- 
dants 20-22, in the first instance filed a 
written statement contesting the plaintiff’s 
claim, but subsequently they withdrew 
from that position and admitted the plain- 
tiff's title. A question arises whether the 
plaintiff was not in any event entitled to a 
decree in regard to the interest that is in 
defendants 20-22. 

It is unnecessary to trace the devo- 
lution of the property in all its stages; 
but it is, common ground that Mohiud- 
din Bibi became ultimately entitled 
to 2-as 19 gafidas 2 haras share in 
the mahals* Mohiuddin Bibi 

was the widow of Muhammad Ismail 
who was one of the son$ of 
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original-grantee. ^ 

It is also common ground that upon ^the 
death of Mohiuddin her share devolved, 
under the Muhammadan law, on her 
mother Mukdum Bibi and her brother 
Kadir and that upon Mukdum’s death. 
Kadir, became solely entitled to h^r share. 
The plaintiff is the son of Kadir,; and it 
is not disputed that he would be entitled 
to succeed in the action, provided he 
makes good his point that the properties 
are inalienable and provided he can get 
over certain other defects which have been 
raised in the written statement. 

The hhahalas on which the defendants 
rely are four in number ;Jiryt, the kabala 
of the 1st January, 1837, by which 
Mohiuddin Bibi conveyed to her son-in- 
law, Rosan, 2-as. in the Jagtr mahals 
except Parikud; eecond^y, the kahafa of 
the 7th May 1857, by which Mukdi in 
Bibi and Kadir conveyed 10-gandas 1-kara 
and 2-krants in all tLe mthalg except 
Parikud to Sultan 'Mabammad, the son 
of Rosan Mohammad thirdly ^ the 

kabala of the 24th May, 1858, by which 
Mukdum Bibi and Kadir conveyed 8-as. 
3-krants in all the mahah except Gopi- 
nathpur to the predeces-ors in-title of the 
Chowdhury defendants, and, lastly ^ the 
kabala of the 7th September, 1859, by 
which Rosan Muhammad conveyed 1-as, 
5-gandas in all the mahah except Parikud 
and Gopinathpur to the Chowdhury de- 
fendants. 

Various subsidiary questions have been 
raised by the defendants in their written 
statements, the most important of the^e 
being, whether the plaintiff ever obtained 
possession, as he asserts, of the jagir 
mahah. If he did not, then his suit must 
fail on two other grounds; first, on the 
ground of limitation ; and secondly, on the 
ground that he has not in this suit asked 
for consequential relief though on his own 
allegations he is entitled to a decree for 
possession, {See section 42 of the Specific 
Relief Act). 

I have, however, not thought it neces- 
sary to go into these questions, because, 
in my opinion, the plaintiff’s suit must fail 
on the main question that has been argued 
before us ; it is that question which 1 pro- 
ceed to discuss. 

The terms of the grant are to be found 
in the sanadt dated the 23rd December, 
1803. The appellant contends that the 
tBrms also to bf found ip section 34 of 


Regulation 12 of 1805. 

So far as the sanal is concerned it 
recites that the grantee has for a very long 
time served at Thana Malwa and other 
mahah mentioned in the eanad and has, 
after deducting the usual costs, of collec- 
tion from the annual income of the mahah, 
appropriated the balance which the Gov- 
ernment was entitled to receive, in lieu of 
his salary, and then the eanad proceeds to 
make the grant in the following terms — 

“ You and >our heirs have the right to 
receive the whole of the balance, if any, of 
the amount of the fair annual rent afore- 
said left after deducting therefrom the 
said usual costs, the collection of rent of 
the aforesaid mahah shall be managed by 
you and your heirs in accordance with the 
laws and orders of the said Government 
and you and your heiis shall exercise 
your right in this respect.” 

In my opinion, there is nothing in this 
document to suggest that the properties 
were by the terms of the grant made 
inalienable as a condition of the grant. It 
was a grant not m indefinite terms, but to 
Fateh Muhammad and his heirs, and there 
is nothing in the grant to control the ordi- 
nary meaning of the words. The terms of 
the grant in no w>y differ from the terms 
of the grant which tneir Lordships of the 
Judicial Committee had to consider in the 
case of Dasih ti v. hhvaTdas Jagjivan- 
das (1). 

It was argued in that ca^e that the 
grant being a grant of the jagir operated 
as giving a succession of life-interests 
to the grantee and his heirs for the time 
being. To this contention, the Judicial 
Committee replied as follows. — “There 
is no principle or authority which gives 
any \ arrant for such a contention. It is 
true that when ^ jagir is granted in inde- 
finite terms, it is taken to be for the life 
only of the jagir dar. But where there is a 
grant to a man and his heirs, and nothing 
to control the ordinary meaning of the 
words, the grantee takes an gHcaluta 
interest.” 

The decision of the Judicial Committee 
is a distinct authority in favour of the 
view pressed before us on behalf of the 
respondents; and I must hold that therej 
being nothing in the grant to control 
the ordinary meaning of the words, 
Fateh Muhammad, on the construction ^ 
(1) (1891) 15 Bom. 222*18 LA; 22* 
6 Sar.TO (P.C.) 



1922 


(iULAM RABI t). BASUOKO DAS (t>AS, J.) 


Pallia 413 


the Banad and apart from the 
consideration of the Regulation which I 
>hall presently consider, took an absolute 
interest in the properties which weie con- 
veyed to him by the aanad. 

But it was argued that whatever cons- 
truction may be placed on the $ana4 itself, 
the effect of section 34 of Regulation 12 of 
1805, which confirmed the grant made to 
Fateh Muhammad, was to make the sub- 
ject matter of the grant inalienable. That 
section runs as follows : — 

“ The Commissioners having likewise 
granted a sanad to Fateh Muhammad, 
jagifdar of Malud, entitling him and his 
heirs for ever in consideration of certain 
services performed towards the British 
Government, to hold his lands exempt 
from assessment, such sanad is hereby 
confirmed.” 

In my opinion, there is nothing in this 
section which controls or in any way limits 
the grant already made to Fateh Muham- 
mad. It purports to do nothing more than 
confirm the sanad granted by the Commis- 
sioners to Fateh Muhammad. The title 
of Fateh Muhammad was based not on 
section 34 of the Regulation but on the 
Sana I granted by the Commis-jioners, and 
for the terms of the grant we must go, not 
to the Regulation, but to the sanad itself. 

No w it will appear that section 25 of 
Regulation XII of 1805 provides that all 
the provisions of Regulation 37 of 1793 
shall be in force in the Zillah of Cuttack 
which are not superseded and rendered of 
no effect by the rules following section 25 
of Regulation 12 of 1805. Section 15 of 
Regulation 37 of 1793 provides thatyar/ir* 
are to be considered as life-tenures only, 
and that the life- tenures are to expire with 
the life of the grantee, unless otherwise 
expressed in the grant. 

The question, therefore, resolves itself 
into this : Is there anything in the grant 
itself whiefh makes the jagir conferred on 
FatdMkJ.uhammad hereditary ; if not, the 
jagir mus^ be considered to be a life- 
tenure of Fateh Muhammad. On this 
point the decision of the Judicial Com- 
mittee in the case already cited is 
conclusive. In that case, the Judicial 
Committee had to consider the effect of 
section 15 of Regulation 37 of 1793. 
Their Lordships said: “The principle 
that jagir$ are to be considered life- 
tanujisa” only unless otherwise express- 


ed in the grant” is expressly laid down in 
the Bengal Regulations [See Regulation 
XXXVII of 1793, section 15]. 

Their Lordships considered that it is 
** otherwise expressed in the grant ” when 
the grant is made to the grantee and his 
heirs. In the case before us, the grant 
was expressly made to the grantee 
and his heirs. I must hold, therefore, 
that the jagir, being a grant to the 
grantee and his heirs, could not be consi* 
dered the life-tenure of Fateh Muhammad. 

It was strenuously pressed before us 
that the words ” for ever ’’ occurring in 
section 34 of Regulation 12 of 1805 are 
Sufficient in themselves to cut down the 
ordinary meaning of the words employed 
in the sanad. Now section 15 of Regu- 
lation 37 of 1793 enacts that, if it is 
otherwise expressed in the grant, the 
jagirs will not be considered as life- 
tenures. 

The question is, not whether section 34 
provides that the grant made to Fateh 
Muhammad was to be considered the 
life-tenure of Fateh Muhammad, but 
whether in considering the grant itself we 
are able to come to the conclusion that 
theyap»r is not to be considered the life- 
tenure of the grantee. But quite apart 
from this consideration. 

I do not think that the words “ for 
ever ” in any way touch the point in 
controversy between the parties. In my 
opinion those words express the intention 
of the paramount authority not to resume 
the grant ; they do not in any way make 
the grant inalienable. 

When we consider Regulation 12 of 
1805 as a whole, it will appear that 
there are distinct provisions in the Re- 
gulation itself prohibiting, in certain 
cases specified in the Regulation, the 
holders of the grants from selling or 
otherwise transferring the properties. 
For instance section 18, clause (6), runs as 
follows 

” The present possessors of lands held 
exempt from the payment of revenue, 
under all life grants declared by the 
preceding clause not to be hereditary, 
are prohibited from selling or otherwise 
transferring them, or mortgaging the 
revenue of them for a longer period 
than their own lives ; and all such tram* 
fers and mortgages are declared illegal 
and void/’ 
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So h^ain the 6th clause of section 26 
runs as follows : — 

“ The present possessors of lands now 
exernpr from the payment of revenue, 
under such jagir or other life grants made 
previous to the I4th October, 1803, and 
declared by the preceding clause not to 
be hereditary, are prohibited from selling 
or otherwise transferring them, or mortga- 
ging the revenue of the lands for a longer 
period than their own lives; an -I all such 
transfers and mortgages which have been 
or may be made are declared illegal and 
void.” 

It seems to me, that if there was any 
intention on the part of the legislature to 
prohibit Fateh Muhammad or his heirs 
from either selling or moriguging the pro- 
perties which were conveyed to them by 
the Banad already referred to, it could 
have carried out the intention far more 
clearlv by expressly prohibiting him or his 
heirs from selling or otherwise transfer- 
ring them as it has done in the 6th clause 
of section 18 and in the 6ih clause of sec- 
tion 26. In my opinion the words “for 
ever” occurring in section 34 cannot re- 
ceive the construction which has been 
suggested by the learned Vakil on behalf 
of the appellant. 

It was argued lastly that there r.re de- 
cisions of the Calcutta H gh Court which 
conclude the point- Now it is not sugges- 
ted that those decisions operate as res ju- 
dicata between the parties ; but it has been 
argued that they are decisions of very high 
authority and that a^ such they ought to 
be followed by this court. The first of 
these decisions is referred to in Sh tilth 
Zamiloodeeii Mohamed v. Buss ich G hand 
Add!/ (2). 

It appears that the original grantee 
incurred certain debts to Russick Chand 
Addy, and Russick, in execution of the 
decree which be obtained, attached, the 
rights and interests of the judgment-deb- 
tor in the jagir* After the death of the 
original grantee the question arose as bet- 
ween his son Md. Jamirudin, the grand- 
son of the original grantee, and the judg- 
ment-debtor, and it was urged on behalf of 
Jamiruddin that the grant being for the 
life of Fateh Muhammad and inalienable 
in its nature the properties which were 
comprised under the grant could not be 
sold in execution of any decree either 


against Fateh Muhammad or Md. Ismail. 

The case first came up before Mr. Jus- 
tice Steer and Mr. Justice Campbell. 
Mr. Justice Steer declined to decide the 
question which was raised by Jamiruddin. 
He thought that the right, title and inte- 
rest of the judgment-debtor whatever it 
was, could be sold in execution of the 
decree, leaving the question as to what 
passed by the sale to be determined in a 
title suit between the parties. Mr. Justice 
Campbell took the opposite view. He 
thought that in order to prevent multipli- 
city of proceedings it was absolutely 
necessary to decide the question in con- 
troversy between the parties. He conce- 
ded that if the land had merely been held 
under a Government grant to the donee and 
his heirs for ever the tenure might be held 
alienable ; but he thought that as the grant 
wac confirmed by an express law, that is 
to say by section 34 ol Regulation 12 of 
1805, it followed that the grant so made 
by law to a man and his heirs for ever was 
of the nature of a perpetual entail. 

Stopping here for a moment, I do not 
think that perpetual entail is recognised 
either amongst the Hindus or the Muham- 
madans ; but the learned Judge thought that 
the case wa.s analogous to the case of the 
Parsee Baronet. Ihe statute of which the 
learned Judge was thinking is Act 20 of 
1860 which was an Act jor settling certain 
properties which belonged to Sir Jamsetjee 
Jeejeebhoy so as to accompany and sup- 
port the title and dignity of a baronetcy 
conferred on him and the heirs male of his 
body by Her Majesty the Queen-Empress 
of India. 

It will appear, however, on a reference 
to that statute that there was a perpetual 
entail expressly created by the statute and 
section 10 of that Act provided in express 
terms that — 

“ neither the present Baronet nor any of 
the heirs male of the body of the first 
Baronet in whose favour trusts are b^itfein- 
before declared of the dividends^, *^interest, 
and annual income of the said stocks, 
funds, and securities, or to whom the said 
Mansion House and hereditaments called 
Mazagon Castle shall stand limited under 
this Act shall transfer, dispose of, alien, 
convey, charge or encumber the said 
stock*-, funds and securities, or any part 
thereof.*’ 

In other words, the grantee ex- 


(2) (1862-64) W. R. 85 (F. B.) 
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pressly prohibited from alienating the pro- 
perties which formed the subject-matter of 
the settlement or any portion thereof. 
There is in the case before us no express 
prohibition at all in the case of Fateh 
Muhammad and I am wholly unable to 
agree with the view which was taken by 
Mr. Justice Campbell in the caee cited. 

The next case is not reported, but is to 
be found at page 61 of the paper-book. 
That was a decision of Mr. Justice Kemp 
and Mr. Justice Campbell, dated the 9th 
February, 1864, and between the same 
parties There is no decision there ; it 
merely followed the previous decision which 
has already been referred to. 

As I have said before, these decisions 
do not operate as res-judicata between the 
parties. They are undoubtedly entitled to 
weight as authoritative decisions of the 
Calcutta High Court, but I am unable to 
agree with the view which was taken in 
those cases. 

I am compelled to follow the decision of 
the Judicial Committee, and as I am of 
opinion that the decisim of the Judicial 
Committee in the case to which I have 
referred is conclusive on the point, I must 
hold that there is nothing either in the 
girint or in the Kegulation which in any 
way makes the subject matter of the 
grant inalienable I agree with the view 
which has been take n by the learned Judge 
in the Court below on this point. 

A question wa^ raided as to whether the 
plaintiff is not in any event entitled to a 
decree as against the defendants Nos. 20 
to 22. As I have already mentioned, these 
defendants in the first instance filed a writ- 
ten statement conte^iing the claim of the 
plaintiff but f^ubsequently they withdrew 
from that position and admitted the plain- 
tiff’s titie. The question is : is the plain 
tiff in any event entitled to a decree as 
against th^ ? 

^will appear that they filed a 
joint written stat^ment. So far as defend- 
ants Ncs. 2 j and 22 are concerned, they 
are minors, and in view of the decision at 
which the learned Subordinate Judge 
arrived, it was plainly impossible for him 
to grant the plaintiff a decree as against 
the interests of the minors. So far as 
Sona Bibi, defendant No. 20, is concerned 
the learned Subordinate Judge ignored 
altogitber the admission made by her. 


It is within the discretion of the oourt to 
ignore an admission made on a point of law 
if it so thinks and I am not prepared to 
say that in dismissing the plaintiff's suit in 
its entirety, the learned Subordinate Judge 
committed any error. The question as to 
whether the plaintiff was in any event 
entitled to a decree as against Sona Bibi 
was not argued before the learned Subordi- 
nate Judge, and I do not propose now to 
go into that question It is unnecessary 
to enter into other questions, because the 
plaintiff’s suit must fail on the construc- 
tion of the $ana<l and the Regulation. 

I must dismiss this appeal with cost-. 

Adami, J.~- I agree. 

Appeal dtsmtssed^ 

A. 1. R. 1922 Patna 4)5 

Das and Adami, JJ. 

Lahi^liman Sahu — Appellant. 

V. 

Ookhul JlfaAara?ia-~Respondent. 

Appeal No. 31 of 1921 decided on Isl 
Dec., 1921 from Dist. J , Cuttack, dated 
27th April 1921. 

Evidence Act, S 71 — Attestatioji'-^Mortgage-^ 
Oiie attesting’ witness dead-^Other^ having no 
recollection' — Document can be proved by other 
evidence. 

Where one of th»’ attesting witnesses to a ruort 
gage bond is dead, and the other does not 
recollect the oxecuti >n of the document the 
pI.aintifT wiL bn entitlt^d, under si ction 71, to 
succeed on the bond, if he proves the due 
execution of the bond. [P. 415, C. U] 

G, G, Boy. — for Appellant. 

S. Ghatterji — for Respondent. 

Das, J. — This appeal arises out of a 
suit instituted by the appellant to enforce 
a mortgage bond. There were two attes- 
ting witnesses to the mortgage bond. One 
of them is admittedly dead but the other 
was called by the plaintiff to prove that he 
did attest the mortgage bond The attes- 
ting witness who was called by the plain- 
tiff stated in cour . that he attached his 
signature to the document without know- 
ing what it was and without seeing the 
execut mt sign it and that he did so at 
the request of the plaintiff who was his 
friend. 

The court of first instance 
thought that he was a witness 
unworthy of credit, and, relying upon 
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the evidence of the plaintiff and the scribe, 
gave a decree to the plaintiff substantially 
as claimed by him. The lower appellate 
court has differed from the view which 
was taken by the court of first instance. 

The lower appellate court, however, ad- 
mits that the memory of this witness in all 
probability would be quite blank .regarding 
the circumstances after the expiry of 13 
years from the date of the execution of 
the mortgage bond. I regard the finding 
of the lower appellate court on this point 
as a finding that the attesting witness who 
was called by the plaintiff denied or did 
not recollect the execution of the docu- 
ment. 

If that be so then section 71 of the Evi- 
dence Act provides that the execution of 
the document must be proved by other evi- 
dence. The learned Vakil who has argued 
this case on behalf of the respondent 
urges before us that the proof of execution 
will not help the plaintiff; it must be 
proved that the document was properly 
attested. 

In my opinion, so far as section 71 of 
the Evidence Act is concerned, execution 
includes atte^tatio^, for section 71 only 
operates if the attesting witness denies or 
does not recollect the execution of the 
document. W’e have, therefore, to see 
whether the plaintiff has proved the due 
execution of the document. Now on this 
point again the learned Judge says that 
there is again a strong probability that 
neither the plaintiff nor the scribe can in 
fact remember the details after so long a 
lapse of time. In my opinion the evidence 
of the plaintiff and the scribe should be 
reconsidered by the learned District Judge. 

The suit is on a mortgage and as I read 
the Judgments of the courts below there is 
no doubt that the money uas advanced 
and the document was executed at any 
rate by the defendants ; and as the learned 
District Judge did not examine the evi- 
dence of the plaintiff and the scribe from 
the point of view which I have suggested 
in my judgment, I think it only fair that 
their evidence should be reconsidered by 
the learned District Judge. 

I would allow the appeal, set aside the 
Judgment and decree of the court below 
and remand the case to that court for de- 


cision. Costs will abide the result and 
will be disposed of by the learned District 
Judge. 

Adami, J.— I agree. 

Case remanded > 
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Das and Adami, JJ. 

Kanduri Sahu — Appellant 

V. 

Arjun Respondent. 

S. A. No. 7 of 1921 decided on 1st 
December 1921 from District J., Cuttack, 
dated 3th January 1921. 

Orissa Tenancy Act^ (B. and 0. 77 of 1913 ) — 
S. 286 — Under tenant of homef-iead land is not 
liable to ejeciment on notice lo 

Section 2BG applies to an under-tenant of 
homestead laud, whereby he is not liable to 
ejectment on mere notice to quit. 21 Cal. 
L J. 478. followed. (P. J46, C 2.] 

Bishit rananda Das — for Appellant. 

8. 0. Chatierjee — for Respondent. 

Adami, J. — The contention raised by 
the learned Vakil in this second appeal is, 
that the District Judge vas wrong in 
applying the provisions of section 236 of 
the OriSsa Tenancy Act to the present 
case which was one in which the plaintiff 
as an occupancy raiyat tried to eject the 
defendants who were shihmi tenants under 
him from the homestead land w'hich they 
were occupying under him. 

It is argued that section 236 cannot ap* 
ply{to the case of an under-tenant -and can 
only apply to a case where a raiyat holds 
homestead land which is not a part of his 
occupancy holding The case, however, 
is concluded by the finding in the case of 
Mohim Chandra Day v. Baidyanuth RapuU 
(1) That decision upholds the finding of 
the District Judge and, therefore, there is 
no reason to find that his decisiQ|!i-rf; 7 as 
wrong. ^ * 

The appeal must accordingly be dismiss- 
ed. There will be no order as to costs. 

Das, J. — I agree. 

Apptal difmtgitd’ 

(1) (1915) 21 Cal. L. J. 478=29 1. C 
879. 
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Dawson Miller, C. J. and Jwala 
Prasad, J. 

Lochan Bai and others — Appellants 
V 

Sant Pfa$ad — Respondent 

L. P. A. Nos. 50 and 51 of 1921, deoid* 
ed on 18th January 1922. 

Civil P C. {Act r of 1908), S$, 100] and 103— 
O. XLl, Br. 23, 24 and 25—0. XLIl—High 
Court holding in second appeal that certain evi- 
dence was improperly rejected in lower courts 
cannot weigh the evidence and decide question 
of fact hut must remand the case. 

Per Dawson Miller y (7.*/. -It is not'for the 
High Court, sitting iu second appeal, even if 
it thinks that certain evidence had been im- 
properly rejected by the lower Court, to weigh 
that evidence as against the evidences on the 
other side and arrive at a conclusion of fact 
upon the matter. There may be cases which 
in second appeal, the appellate court is enti- 
tled to decide itself, because the matter is so 
clear that no court acting reasonably can come 
to any conclusion but one. But if there is evi* 
dence on both sides, and the case does not 
come under S. 103, C. P. C. the only possible 
thing to do is to remand the case for determine 
ation of the question of fact, taking into consi- 
deration the evidence improperly rejected along 
with the other evidence in the case, 

[P. 417, C. 2, P. 418, C. 1.1 

Per Jwala Prasad^ J. — Once a second appeal 
has been properly laid, Rules 23, 24 and 25 
under O. XLI and XLII will apply for the dis- 
posal of that apoeal. The finding of fact of 
the lower appellate court having been set aside 
under S. 100. C.P.C , if evidence on the reco-d 
is suflBcient, there is nothing to prevent the 
High C^urt from going into evidence and 
determining the case finally under R. 24 of 

O. 41, S. 103, which has been added in the new 

Code (1908) has widened the power of the 
High Court to determine any issue not deter- 
mined by the Court below after going into 
cviHenoe. IP. 419, 0. 1.] 

Railaspaii-— (or Appellants. 

L. N. dinghy 8. Dayal and Devahi 

P. Rtnha — for Respondent. 

Dawson Miller, C. J. — I rery much 
regret that, in my opinion, these appeals 
will have to be remanded for decision by the 
lower Appellate Court. The only points in 
dispute ware as to the rate of Nogdi rent 
anit^e landlord’s share of the produce in 
the BhowH rent. The landlord was claiming 
Rs. 2-8-6 as Nagdi rent whilst the tenants 
were asserting that the rent wasRs. 21-9. 

. The landlord was claiming Bhowli rent 
in certain proportions whilst the tenants 
were asserting different proportions. 

The learned Munsif allowed the plain- 
tiff’s claim in the manner asserted by him 
except that, in making a calculation of the 
average produce of the paddy he arrived at 
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it as 10 maunds per htgha, whereas in fact 
it 6ught to have been 14 maunds per bighei. 

The tenants appealed to the Subordinate 
Judge, The Subordinate Judge allowed 
the appeal and also allowed the cross- 
objection of the landlord, who contended 
that a miscalculation had been made by 
the Munsif in arriving at the average pro- 
duce of the paddy, so that both appeals 
were allowed. 

The landlord appealed to this Court 
from the decision of the Subordinate Judge 
in so far as it allowed the tenants* appeal. 
The appeal came before Mr. Justice Ross. 
The points taken in appeal by the tenants 
were that the learned Subordinate Judge 
had, for improper reasons, rejected the 
evidence of the village papers as well as 
the report cf the As.sistant Settlement 
Officer, and had improperly relied upon 
the non-production of certain village papers 
relating to the land in question at an 
earlier period when it was 'under Masam^ 
mat Jaipati Kuer. 

The learned Judge of this Court found, 
and we agree with him, that the Subordi- 
nate Judge was wrong in rejecting the 
village papers and in rejecting the Assist- 
ant Settlement Officer’s report, and to that 
extent we entirely agree with his decision. 
We also think that the learned Judge of 
this Court was right in pointing out that 
the Subordinate Judge was in error in 
drawing any inference from the fact that 
earlier village papers had not been pro- 
duced when the defendants held under 
Mnsammat Jaipati Kuer, because at that 
time their holdings were not the same and 
the rent was entirely different. The learn- 
ed Judge, however, having arrived at the 
conclusion that certain evidence had been 
improperly rejected seems to have consi- 
dered that if that evidence were admitted 
it disposed of the whole case. In my opi- 
nion, it was clearly not for this Court, 
sitting in second appeal, even if it thought 
that certain evidence bad been improper- 
ly rejected by the lower Court, to weigh 
that evidence as against the evidence on 
the other side and arrive at a conclusion 
of fact upon the matter. There may be 
certain cases in which the matter is so 
clear that the Appellate Court is 
driven 'to the conclusion that no 
court acting reasonably could come 
to any conclusion but one, and m 
such cases it may be that the Appellate 
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Cdttrt in second appeal would be entitled 
to decide the casp without putting the 
parties to the trouble and expenses of 
baying the question determined by the 
lower Appellate Court : but in the present 
case there undoubtedly wa« evidence on 
'both sides as to the rate of rent both 
Nagdi and BhowU* There was, on the 
one hand, the record of rights and there 
was some evidence given by the only 
witness called for the defendants which 
supported the record of rights. There 
was, on the other hand, the evidence 
which has been rejected by the Subordi- 
nate Judge, and it seems to me that the 
' only possible course in this case is to 
remand the case to the lower Appellate 
Court to come to a conclusion of fact after 
considering not only the evidence which 
it has accepted (excluding the earlier 
village papers) but the evidence which 
^Mr. Justice Ross found it has improperly 
rejected. Had we to determine this case 
for ourselves it might be an easy matter 
for us to arrive at a conclusion, but as I 
have already said the determination ques- 
tions of fact in second appeal not coming 
under section 103 of the Civil Procedure 
Code which is applicable in this case are 
not for the second Appellate Court, I, 
therefore, consider that the judgment of 
Mr. Ju‘^tice Ross appealed from should be 
set aside and the case should be remanded 
to the lower Appellate Court for deter- 
mining the issues of fact upon the evi- 
dence, including that which we have held 
was properly admissible in the case. 

The decision of the Subordinate Judge 
in so far as it found that the average 
produce of the paddy was 14 maunds per 
higha, and 10 maunds per hlgha^ will 
remain. There is no appeal upon that 
question, but so far as the rest of his deci- 
sion is concerned that will be set aside. 
The result, therefore, is that the judgment 
and decree of the learned Subordinate 
Judge are modified, as stated, and the case 
is remanded for decision on the facts in so 
far as the decree of the Subordinate Judge 
has been set aside. I think in the circum- 
stances, the costs of this appeal will abide 
the result of the final determination of the 
case. 

. Jwaia Prasad, J.— I agree with the 
order proposed. I am not sure, however, 
whether in this case we could not deter- 
mine the appeal without remanding the 
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case. The quf^stion is, how are we to deal 
with this appeal. Are we debarred from 
dealing with the case on merits and dis- 
po'iing of it instead of remanding it ? 

Order XLIl, rule 1, of the Code of 
Civil Procedure says that the rules of 
Order XLI shall apply, so far as may be, 
to appeals from appellate decrees. Order 
XLI, rules 23 and 25, lay down the 
circumstances under which a remand can 
be made. Under rule 23 a remand is al- 
lowed* when a suit is disposed of by the 
lower Court upon a preliminary point and 
the decree is reversed in appeal. Under 
that rule the Court to which the case is 
remanded is directed to determine certain 
issues left undetermined on account of the 
disposal of the case upon a preliminary 
point. Under rule 25 the remand is made 
when the Court trying the suit omits to 
frame or to try any issue or to determine 
any question of fact which appears to the 
Appellate Court essential to the right 
decision of the suit upon the merits. In 
the present case none of these contin- 
gencies has arisen for a remand either 
under rule 23 or under rule 25. Rule 24 
empowers the Appellate Court to pro- 
nounce judgment where the evidence upon 
the record is sufficient and finally deter- 
mine the suit notwithstanding that the 
Judgment of the Court from whose decree 
the appeal preferred has proceeded 
wholly upon some ground other than that 
on which the Appellate Court proceeds. 
Generally speaking, the present case will 
come under rule 24, that is to say, this 
Court will have power to dispose of this 
appfial finally upon the evidence on the 
record 1 do not find anywnere in the 
Code any indication that in second appeal 
the Appellate Court’s power under rule 24 
has been curtailed. On the other hand, 
Order XLII makes this rule applicable to 
second appeals. No doubt, under section 
100, read with section 101, no appeal shall 
lie to the High Court from a decree passed 
in appeal from any Court subordi^Uvc to 
it except upon the grounds mentioned 
therein, viz., 

(a) the decision being contrary to law 
or to some usige having the force of law ; 

(b) The decision having failed to deter- 

mine some material issue of law or usage 
having the force of law; . , 

(c) a substantial error or defect in the 
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procedure provided by the Code or by any 
other law for the time being in force, 
which may possibly have produced error 
or defect in the decision of the case upon 
the merits. 

A second appeal to this Court did lie in 
this case and, as a matter of fact, we have 
decided that the Judgment of the lower 
Appellate Court was illegal, inasmuch 
as it exercised its jurisdiction irregularly 
in not having considered .certain evidence 
upon the record. We are going to set 
aside the judgment and, therefore, the 
appeal to this Court was properly, “ laid.*’ 
When once an appeal has been properly 
laid, then the ordinary rules under Order 
XLl and XLII will apply for the disposal 
of that appeal. We can remand the case 
under rule 23 or 25 or we can determine 
the case finally upon the evidence under 
rule 24. True, no second appeal can lie 
upon facts, but when once an appeal is 
properly preferred and is entertained by 
this Court and the finding of fact of the 
lower Appellate Court is set aside and the 
evidence on the record is sufficient, then 
there is nothing to prevent the Court from 
going into the evidence and determining 
the case finally under rule 24. It has been 
recognised that the Appellate Court has 
power to remand also irrespective of rules 
23 and 25 of Order XLI. I do not dis- 
pute that, and perhaps, the present order 
of remandf though not coming under rules 
23;and 25, come under the general powers 
of this Court to remand the case, but I do' 
not admit that this Court has no power to 
determine the case finally upon the merits 
and on consideration of the evidence under 
rule 24 of Order XLI. 

I may add .that section 103, which has 
now been added to the Code of 1908, has 
widened the power of the Appellate Court 
to go into evidence and determine any 
issue not determined by the Court below. 
This was in order to settle a conflict of 
decisions pftior to 1907 as to whether the 
Higfec.Court could at all go into questions 
of fact an9 determine an appeal on evi- 
dence : Vide Qifdhafi Lai v. Crawford 
(1) ; D'iohtshmh v. Bami (2) ; and Bal 
’Kuhon V. Ja$^do. Kufit ^3). In the case of 
Beturalnam Aiyar v. Vmhaiachala Ooun" 

(1) (1886) ^ ill; U'i'- 1886 A.W.N. 325 ^F B.) 

(2) (1886) 8 All. )172»1886 A-W.N, 36 (F.B.) 

(3) (1886) 7 All. ‘766-1886 A. W.N. 225 (P.B). 


derh^ (4) their Lordships of the PrivV Coun- 
cil held that the High Court in second 
appeal had jurisdiction to deal with the 
case and to decide the issues upon the 
materials before the Court when the Dis- 
trict Judge returned his finding without 
dealing with those materials in a satisfac- 
tory manner. In the case of Bamu^a v. 
Ahdul 8amad*(5) their Lordships of the 
Privy Council held that the Judicial Com- 
missioner had in second appeal on 'terms of 
section 100 of the Code (1903) power to 
decide what was the real question in the 
case not wiihstanding that an issue had not 
been framed on it. 

While I agree that a finding of fact of 
a lower Appellate Court is conclusive in 
second appeal, there is nothing to prevent 
the High Court from going into the evi- 
dence on the record and deciding an issue 
whether actually raised or not in the 
Court below, if the finding of fact is set 
aside on the grounds mentioned in section 
100 of the Code. In the present cat^e the 
evidence on the record is sufficient and 
almost all of them appear to have beep 
dealt with by the Munsif. The remand is^ 
only for the purpose of the lower Appel-, 
late Court to record its finding upon tbe^ 
evidence on the record. This could bo 
done by us here without much loss of 
time. The remand could, therefore, bftve 
been obviated. 

However, as my Lord the Chief Justiei' 
is of opinion that the case sboulcj be le^ 
manded, I sub^^cribe to it. 0(is$ femaHded. 
“TiPl.lft. 1920 F C. 67-43 ^Macf. 66^ 
47 I.A. 76 IP.C.) 

15) AIR. 1919 P.C 29-47 Cal. 107-' 
46 I.A. UO (P C.) 
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Bengal North Western Bailway 
Petitioner v. 

Abdul /Tarm— 0pp. Party. 

Civil Rev. No. 73 of 1922 decided o|l 
20th June 1922. ; 

Railways Act’-Rkk notes if. Of 
lity of railways^Plaintiff must prom 
neglect or theft. » 

in caeafi wh^re goods are consigned under 
riisk notes B, or H. it is incambent on tba 
plaintiffs to prove in order to succeed wit 
ful neglect on the part of the railwayi df' 
theft. 

8. N Bose— for Petitioner. 
Kailaspati^fosCtPP^f^p 
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Judgment.— This application arises ^out 
of a suit in which the plaintiffs made a claim 
against the East Indian Railway, the Ben- 
gal North Western Railway, and theEastern 
Bengal State I^ilway Companies, in res- 
pect of twenty bags of lime consigned by 
their Agent at Dehri-on-Sone to the plain- 
tiffs at Pumea. The Secretary of State 
was made a party defendant. The claim 
was for Rs. 99-4 as. as damages, and conse- 
quently the suit was triable by a Court 
of Small Causes. 

The Munsif, who was vested with the 
powers of a Small Cause Court Judge, 
preferred to try the suit by the ordinary 
procedure, and gave a decree in favour 
of the plaintiffs as against the Bengal 
North Western Railway only for a sum of 
Rs. 68-15 as. 

No appeal lay against this decision, and 
the only course open to the defendants- 
petitioners was to move this Court in 
revision — Indra Chandra Mukherjee v. 
Snsh Chandra Banner jee (1). 

The bags were despatched from Dehri- 
on-Sone station under a Risk Note in 
Form H which in consideration of the 
reduced rate, exonerated the Railway 
Company for loss or damage to the 
consignment except loss of the complete 
consignment or of one or more packages 
forming part of a consignment due either 
to the wilful neglect of the Railway 
Administration or to theft by, or to the 
wilful neglect of its servants or agents. 

The Munsif found that the 212 bags 
were safely carried by the East Indian 
Railway Company as far as Mokameh 
Ghat, where they were made over to the 
Bengal North Western Company for 
transhipment, so that the East Indian 
Railway Company were held not to be 
liable. The Transhipment Book of the 
Bengal North Western Company showed 
that 212 bags had been taaen delivery of 
by that Railway, and therefore the Munsif 
held that the Bengal North Western 
Railway must be held liable for the loss of 
complete bags found to be short on 
delivery at Purnea. 

The contentions raised against this 
finding are that the Munsif did not con- 
sider the whole of the entry in the 
Transhipment Register which, though in 
one column 212 bags v^ere shown as receiv- 

(l) (iolJ) CSOM » 21X07120. 


ed, had an entry in another column to the 
effect that on weighment the bags were 
found to be 29 raaunds short in weight, 
and that on failure of the plaintiffs to show 
wilful neglect by the Railway Administra- 
tion or its servants, or theft by their servants 
or agents, the plaintiffs could not succeed 
under the terras of the Risk Note. 

It is a fact that there is an entry of a 
shortage of 29 maunds, for which the 
Bengal North Western Railway could not 
be held responsible; and it is also a fact 
that it was not proved that the loss was 
due to the wilful neglect of the petitioner 
or their servants or the theft by their 
servants or agents, nor is it argued before 
me that such neglect or theft were sought 
to be proved by the plaintiffs. It has been 
held on many occasions by various High 
Courts in India that in cases where goods 
are consigned under risk notes B or H it 
is incumbent on the plaintiffs to prove such 
wilful neglect or theft ; 1 need only refer 
to the cases of Sheohdrat Bam v. Benflal 
North Western Bailway Co., (2) the East 
Indiin Railway Go-, V. Kanak Behari 
Haidar (3) : and East Indian Bctilway Go. 
V. Nilkanta Boy (4). Though it maybe 
very difficult for a consignor to prove neglect 
or theft in these cases, I am bound to 
follow the above decisions and to find that 
the decree of the lower Court cannot be 
sustained. 

The applicatien is therefore granted and 
the decree of the Munsif is set aside. 
Hearing fee three gold mohurs. 

The suit will therefore be dismissed 
with costs. Decree set aside. 

16C.W.N. 766 = 15 I C. 56. 

(3) (1918) 22 C.W.N. 622 = 44 I.C. 691. 

(4) (1914) 41 Cal 576 = 19 CLJ. 142 = 
22 LC 679 = 19 C.WN. 95. 
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Adami, J. 

M inntohan Da^s — Petitioner , 

v. 

Bahu Lall and others — Opposite Party. 

Cr. RfcV. No. 301 of 1922 decided on 
20th June 1922. 

Criminal F. G ^ Ss, 125 and 107— Order for 
security made by lower Court --District Magie* 
trate can set aside the order in executive capacity^ 

Though no appeal lies from an order under 
S 107, the Dt. Magst. can order the discharge 
of the appellants from the necessity of giving 
security for their future behaviour, setting 
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aside the order of the lower court, in 
his executive capacity, as well as cancel the 
bond for keeping peace or for good behaviour. 

[P. 422, C. 11. 

6r. n. PaZ —for Petitioner. 

8. P, Fama — for 0pp. Party. 

Judgment : — The petitioner seeks in 
this application to have the order of the 
District Magistrate of Monghyr discharg- 
ing the opposite party from the necessity 
to execute bonds under Sec. 107, Cr. P. 
Code, set aside. 

It appears that the Zamindar of Ulao 
demanded enhanced rents from the tenants 
of village of Rani Shankarpura and. on 
their refusal to pay, instituted suits for 
enhancement, and this caused great dis- 
content among the villagers, who deter- 
mined to resist. They decided to refuse 
payment of rent to the landlord and to 
boycott his amla and servants ; great fric- 
tion arose and there were acts, and threats 
of violence which eventually led to an 
order being passed against the tenants, 
the five leaders of the opposite party, 
under Sec. 107, Cr. P. Code, binding them 
down to keep the peace. 

The Opposite party then made an ap- 
plication to the District Magistrate tocon- 
sider the case under Sec. 125 and cancel 
the bonds. 

On the 25th October 1921, the District 
Magistrate passed the order: 

“ Admit appeal, send for record. Notice 
other party. As I shall be out on tour 
almost continuously for the next few 
months, 1 must hear the appeal in Camp. 
Beguserai will suit both parties. I will 
hear it on ilth November.*’ 

The District Magistrate accordingly 
started hearing the case on November 11th 
but came to the conclusion that it would 
be better if the parties came to terms, and 
gave time for this purpose. On January 
12th he noted that the patties agreed to 
an enhancement of 3 annas 3 pies in the 
rupee instead of the admissible enhance- 
ment of 5 annas in the rupee. He then 
settleafTha^time should be given for the 
deposit of rents by the tenants. 

On the 6th of March he recorded that the 
parties had more or less settled their dis- 
pute and that 232 tenants had agreed to 
the figures of the rent settled and some 80 
others were likely to settle their differences 
with the landlord. It was also agreed to 
settla the rent suits. On the 21st March, 


after distribution of the rent receipts, the 
District Magistrate noted that though the 
five present petitioners had not settled 
their dispute direct with the landlord, 
there was no sufficient reason for postpon- 
ing the disposal of the case He remarked 
that the landlord had been almost as much 
to blame for the trouble as the tenants and 
then he wrote in the order sheet. 

“ I do not consider that after the present 
settlement there is any danger of a breach 
of the peace. I accordingly allow the 
appeal and discharge, the appellants from 
the necessity of giving security for their 
future behaviour, setting aside the order of 
the lower Court. 

A patwaH of the landlord has moved 
this Court against the said order. Mr. Gour 
Chandra Pal, on his behalf, argues that the 
District Magistrate had no jurisdiction to 
hear an appeal against an order in proceed- 
ings under Sec. 107, and that the only 
order he could pass under Sec. 125 was an 
order cancelling the bond. He relies on the 
decision in Payanath Thukoor v« 
peror (1) and on a Judgment of mine in the 
case of Durga Singh v. Amar Dayal 
Singh (2). 

There is no doubt as to the correctness 
of the contention that no right of appeal 
lies against an order under Sect. 107, and 
that the order to be passed under Sec. 125 
is an order cancelling the bond. In the 
present case we find however that there was 
no appeal by the opposite party, in theit 
petition they asked the Magistrate to con- 
sider their case under Sec. 125, to set 
aside the order of the Court below and 
direct cancellation of the bonds. It is true 
that the Magistrate in the order sheet des- 
cribed tho petition as an appeal and pro- 
ceeded to hear the parties, but he subse- 
quently took purely executive action in 
bringing about a settlement between the 
landlord and tenants, and in his final order, 
though he states that he allowed the appeal, 
he also stated that in his opinion there was 
no real danger of a breach of the peace 
and discharged the petitioners from the 
necessity of giving security, and this was 
equivalent to a cancellation of the bonds. 
The case of Durga Singh v. Amar Dayal 
Singh (2) mentioned above, was of a very 
diflferent nature. There the Deputy Com * 

(1) (1910) 37 Cal. 79»6 1 0. i666-14 0. W.N* 
806. 

(2) A I.B. 1923 Patna 834. 
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mlssiooer discussed the property and vali- 
dity of the Deputy Magistrate’s procedure 
and came to a finding that the proceedings 
were void as being without Jurisdiction. 
He said nothing about cancellation of the 
bonds or discharge of the men bound down 
for their security. 

I can find no reason to hold that in the 
present case the District Magistrate acted 
without jurisdiction* He took executive 
action for the settlement of the di^pute 
and then came to a finding that there was 
no real danger of a breach of the peace and 
directed the opposite party to be discharged 
from their security, which meant cancel- 
ment of the bonds. That the District 
Magistrate wrongly described the pro- 
ceedings as an appeal makes no difference. 

It is complained that the petitioner was 
not given a bearing before the order was 
passed; the order sheet shows that notice 
was issued to the landlord’s party and 
that throughout the landlord was represent- 
ed. Furthermore the petitioner cannot 
contend that the proceeding before the 
District Magistrate was an appeal, and at 
the same time demand that he should have 
the rights of a respondent to an appeal. 

It is lastly argued that though other 
tenants settled their dispute the five 
members of the opposite party did not do 
eo. The finding of the District Magistrate 
that there was no further danger of a 
breach of the peace was sufficient for an 
order for cancelment of the bonds. 

I can see no good reason to interfere; 
the application is rejected. 

Application rejected* 
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Adami, J. 

Bam Pershad Lal and others — 

Petitioners. 

V. 

Ohamari Singh and 0pp. Party* 

. Civil Rev. No. 30 of 1922 decided on 
30tb June 1922. 

Civil P. C. 0 21 1 90-^Fraud’^AppUcation 
under the rule can be made when fraud becomes 
known to applicant though it is after confirmatU>n 
of the Sale* 

Wnere the gale or an irregularity affecting the 
gala has by the fraud of the decree-holder or 
other parties to the sale been kept concealed 
from the judgment* debtor, he ig entitled to 
apply "under R. 90 whether the tale has been 
coofirmed^or &ot| and the time for making the 


application is to be computed from the date 
when the fraud first became known to him. 
There is nothing in 0. 21, E. 90 which limits 
the filing of an application to the period prior 
to confirmation of the sale. [F- 423, 0. 1.] 

Simla Gh* Si'n/ta— for Petitioners. 

Bunder Lal for Bugho Prasad — for 
0pp. Party. 

Judgmentr—'This is an application 
directed against an order passed by the 
Munsif at Barb setting aside a sale in 
execution of a rent decree under 0. 21, 
Rr. 90 and 9^ of the Civil Procedure Code. 

It appears that the petitioner, having 
obtained a rent decree, brought the holding 
to sale on the 16th February 1920, and 
purchased it himself. The sale was confirm- 
ed on the 22nd March, and possession was 
delivered on the 25th May. Thereafter the 
petitioner sold the holding to one Punit, 
for about double the amount he had paid 
for it at the auction sale. The opposite 
party applied on the 11th September 1920 
under O. 21, rule 90 to have the sale set 
aside on the ground of material irregularity 
in the service of notices and in the 
sale proclamation, and of fraud. He 
asserted that by reason of the irregularities 
and fraud an altogether inadequate amount 
had been paid for the holding, and that 
owing to want of notice and fraud and his 
absence from the village by reason of 
illness.he bad had no knowledge of the 
sale pfoceedings until the 26th August 1920. 

The Munsif held that notices had not been 
properly issued, that an inadequate value 
was entered in the sale proclamation, that 
owing to this a wholly inadequate price 
had been paid at the auction, that there 
had been fraudulent collusion between the 
decree*holder and judgment- debtor, and 
that notices had not been issued under 
section 158-B to the co-sharer landlords of 
whom the opposite party was one. He 
therefore set aside the sale, holding that 
the opposite party’s application was within 
time, since he had been kept out of know- 
ledge of the proceedings by the pett*-;uaers 
until 26th August 1920. The District 
Judge has upheld the Munsif’s findings and 
dismissed the petitioner’s appeal. 

The opposite party claimed to have' 
purchased part of the holding and to have 
possession of another portion under a 
mortgage, the kabaia and mortgage 
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deed having been executed before the suit 
of the decree-holder. 

It is contended now before me that an 
application under O. 21, R. 90, to set 
aside a sale on the ground of fraud can 
only be made prior to confirmation of the 
sale, and that therefore the Munsif had 
no jurisdiction to entertain the application 
of the opposite party. 

I do not think that ‘this contention can 
be supported, I have been referred 'to a 
decision by Broadway, J. of the Lahore 
High Court Bathiram v. Hasan Mahomed 

(1) but am not able to follow the reason- 
ing given therein. Where the sale or an 
irregularity affecting the sale has by the 
fraud of the decree-holder or other parties 
to the sale been kept concealed from the 
judgment-debtor, he is entitled to apply 
under R. 90 whether the sale has been 
confirmed or not, and the time for making 
the application is to be computed from the 
date when the fraud first became known 
to him, Mohendra Narain w. Oopal (2), 
Qolam Ahad v. Judtshthur (3). There is 
nothing in O. 21, R. 90 which limits the 
filing of an application to the period prior 
to confirmation of the sale. 

It is next contended that in order to 
enable the opposite party to plead exten- 
sion of time for his application to the date 
of knowledge, he must show that he was 
kept ignorant through fraud, and that there 
is no finding that in this case the petitioner 
was aware of the opposite* party’s purchase 
and mortgage, or that he fraudulently 
withheld knowledge from him, the case 
being that the opposite party was away 
through illness. It has been found 
however that notices at various stages were 
not served, especially the notice required 
under Section 158-B, and the whole tenor 
of the decisions of the Lower Courts is 
that the petitioner purposely prevented 
service of notices^ 

The third ground taken is that the 
opposite party being a purchaser of only a 
porhon ol the holding and mortgagee of 
another portion, the landlord decree-holder 
was not bound to recognise him, and he had 
no right to file an application un ’er O. 21, 
R. 90. This point was not taken in ihe 
Lower Courts and I have not m a teria l 

(1) 119 i9i 51 I.C. 447. 

(2) (1890) 17 Cal. 769. 

(3) (1903) 30 Cal. 142=7 C.W.N. 305. 


before me to show whether the kobiala and 
mortgage covered the whole of the holding 
so as to effect a transfer of the whole.* 

On the findings of the lower Courts I 
can see no good ground to interfere: The 
application is rejected. Hearing fee three 
gold mohurs. Application tejecfedt 

A. I. R. 195FPatna 423 
Adami, J. 

jRampabitar Singh and others — Peti- 
tioners V. 

Kasim Ali Khan and others — Opposite- 
Party. 

Cr. Rev. No. 242 of 1922 decided on 
2nd June 1922 against an order of Deputy 
Magistrate, Gaya 

Criminal P (7., Ss^ 145 and 144— Fahd claim 
to joint possession made out’^Proceedings cannot 
be taken under S 145. 

Where there is a good and valid claim to 
joint possession the Magistrate has no jurisdic- 
tion to take proceedings under section 145. 

[P. 4‘i6, G 1.] 

K. P. Jayaeival, S. S. Bose and 

H. Ohahravarty — for Petitioner. 

Ha<an Jaw— for Opposite Party. 

Judgment. — This application is direc- 
ted against an order passed in proceedings 
taken under Section 145, Cr. Procedure 
Code, declaring the first party to be in 
possession of an area of 42*36 acres of 
land in village Horio. 

The first and second parties were co- 
sharer landlords of the village, each having 
an eight annas share. 

In 1914 Gajadhar Singh and other, in 
order to pay off the amount due by them 
under three decrees obtained by Karan 
Singh, sold 50 bighas of kasht land to Kali 
Charan Singh and mortgaged 26 bighas of 
their kasht holding to him. In 1917 
Kalicharan Singh sold the 50 bighas to 
Bechankban and Danukdhari Singh and 
assigned the mortgage to Bechankhan 
and Sadho Lai. Bechan Khan was 
admittedly the farzidar of Kasim Ali 
the 1st party, and Dhanukdhari and Sadho 
are claimed by the 2nd party as the 
farzidars of their brother^ and karta, 
Ram Charitar Singh. One* Bhageswari 
Prasad held a money-decree against 
Karan Singh, and in 1914 attached the 
three decrees obtained by Karan against 
Gajadhar, but he sold the decree to 
Kasim Ali 1st party in 1915, and the 
later in execution of the three decrees of 
l^ran Singh, entered a petition of satis* 
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faction' stating that the whole amount due 
on the three decrees had been paid, it is 
the case of the first party, that Kasim 
alone paid the amount, the second party 
ever that they paid their half share of the 
amount in the name of Dhanukdbari their 
fafeidar, while the first party claim ’to 
have been in sole possession of the kasht 
lands after their purchase, the second 
party claim that they held joint possession, 
having paid half the purchase price. 

The first party in 1920 instituted a suit 
on the basis of the mortgage assigned to 
Bechan and Dhanukdhari in 1917, making 
the second party among others defendants. 
In that suit it was found that the mort- 
gage bond was not properly attested and 
valid and that consideration did not pass, 
it was also held that Kasim Ali had not 
acted fairly and that he had managed to 
abstract certain documents which went to 
help the defendant’s case. The Subordi- 
nate Judge also held that Kasim Ali did 
not alone pay the amount which satisfied 
Karan’s decrees. The suit was dismissed. 
While the suit was pending the second 
party instituted a suit for partition and 
obtained a preliminary decree in 1920. 
After that decree trouble arose between 
the parlies as to possession of the lands 
and on a police report, proceedings under 
section 144 were started, the first party 
claiming exclusive possession and the 
second party joint possession. 

Thereafter the proceedings under sec- 
tion 144 were converted into proceedings 
under section 145 and later, on the pro- 
ceedings were revised but the revised pro- 
ceedings did not contain clear particulars 
of the disputed land. The second party 
were called on to supply particulars of the 
lands they claimed, but as the final decree 
in the partition suit had not been passed 
the lands allotted to them had not been 
demarcated, they delayed filling the parti- 
culars until after the final decree had been 
passed. They eventually claimed posses- 
sion of 32i bighas out of the disputed 
area, being lands in the area allotted to 
them by partition. The learned Magis- 
trate considered that the delay in fur- 
nishing particulars told against the 
second party petitioners but I am inclined 
to think that having obtained a prelimi- 
nary decree in the partition suit, it was 
natural that they should be anxious to 


wait until they knew which of the lands 
in dispute fell into their takhta. The 
Magistrate took no notice of the findings 
in the Judgment of the mortgage suit 
brought by Kasim or of the petition of 
satisfaction filed by Kasim. These show 
without doubt not only that Dhanukdhari 
was a farzidar of the second party and 
thus the 'second party had share in the 
purchase from Kalicharan, but also that 
the second party through Dhanukdhari 
paid their share of the amount due to 
satisfy the decrees. The petition of satis- 
faction clearly proves this. It was vir- 
tually held by the Magistrate that the 
second party had failed to show that 
Dhanukdbari was farzidar or that the 
second party contributed to the satisfaction 
of the decrees. He considered the oral 
evidence as to possession and decided that 
if the first party was preferable to that of 
the second parly, and observed that pos- 
session under partition decree could not 
help the second party, since the demar- 
cation of the second party’s tahhta was 
made within two months of the order 
starting the proceedings. I might point 
out for the information of the Magistrate 
that for the purpose of a decision under 
Section 145, the dispossession within two 
months must be a forcible and wrongful 
dispossession, and possession delivered 
under a decree would not be a possession 
of that character. However that is be- 
sides the point, for possession delivered 
by the court after a decree for partition of 
lands held in proprietary right cannot 
affect in this case the possession of the 
kasht lands which are in dispute; the 
parties base their claim on a purchase of 
kasht lands- 

It is contended that inasmuch as the 
second party claimed joint possession of 
the purchase lands with the first party the 
Magistrate had no jurisdiction to take pro- 
ceeiings under section 145. 

Now I think it is clear on $he strength 
of the Judgment in the mortgage suit and 
on the petition of satisfaction which 
Kasim Ali filed that the second party had 
a rightful claim to joint possession of 
the purchased kasht lands, and that claim 
was virtually asserted in the mortgage 
suit, though the question of posses- 
sion did not form an issue. It might 
be said that in that suit Kasim 
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claimed exclusive rights and that th'e pos- 
session which has been found to be his 
by the Magistrate was all along adverire 
to the second party. That may be so, but 
all along the second party were claiming 
that any possession which Qasim Ali might 
have was partly on their behalf, and as I 
have found, they were justified in that claim. 

That being so, as has been consistently 
held by this Court there beii g a good and 
valid claim to joint possession the Magis- 
trate has no jurisdiction to take proceed- 
ings under S. 145 and pass the order he 
did. The order declaring the first party 
to be in possession is therefore set aside. 

Order get side. 
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JWALA Prasad and Bucknill, JJ. 

Beni Chaudhuri and othen — Appellants 

V. 

TriMenath Teu ari and (mother — Res- 
pondents. 

Appeal No. 210 of 1919, decided on 
29th June 1922. 

(a) Bengal Tenancy Acty Ss, 5,5 (5), 120 and 120 
{2) — Le&sce holding less than 700 bi^has — 5,5 (5) 
does not apply --Land let out expresnly for 
cultivation — Lessee is not a tenure-holder • 

Section 6 (5) baa no application to the case 
of a person who does not bold more than one 
hundred standard bighas of land, and th« re will 
be no presumption as to his being a t<'nnre- 
holdt r. The true scope and meaning of S 6, 
are that, where the purpose for which the 
tenancy was originally crentt d is known and 
clearly proved, no other presumption as to the 
tenancy being otherwise than what the oric^inal 
purpose is, is admissible. If hind is (xpIeH^Jy 
leased out to a person for the purpose of ciiUi- 
vatiou and he was prohibited from making 
settlement of it with any other person, or 
granting ahikma patta in respect thereof, or 
using the land in any way which would inter- 
fere with the cultivable nature thereof, the 
lessee is only a Shikamidar and not a tenure- 
holder under S. 5. [P 426. C. 1, 9; P. 427, C. 1.] 

(b) B. T, Actt S. 120 — Zerait Land — Recital of 
Zerait is not enough — There must be evidence 
required by the section — Surt^ey Becord--- Pre- 
sumption arising from is a rebut table one, 

A description of a land as Zerait in a pase 
will not be, any evidence to show that the land 
was really gerait for there must be evidence 
urfUer S. 120 to show either thnt the land was 
held in the* seer cultivation of the landlord for 
12 continuous years ivntnediatrly before the 
passing of the Act or that it was recrgniMed by 
village usage as proprietor’s Khamar^ Zerait^ 
Seer, Nij Jote or Kamat. 

Clause 2 of S- 120 allows the evidence of the 
land being specifically 1ft as proprietor’s 
private land, before the 2Dd of March 1883. 
The persamption afforded by the survey of 
record- of-rights is a rebuttable one. 

[P. 427, C. l.P. 428, C. 2, 1 

1922 P.-54 


SiVeshtvar Bayal — for Appellants. 

Shamhhu Saran and Nireu NarUtn 
Stnha — for Rej^ pendents. 

Judgment: —This appeal arises out 
of a suit brought by the plaintiff for a 
declaiation of his status as the Gujashta- 
dar raiyat with respect to the lands in 
question about 42 acres 33 decimals 
situate in Mouza Rajpur Kalan Dearah 
Parsanpali, and that the defendants Nos. 1 
to 27 and 29 are his Shikmidars. Defen 
dant No. 28 is the Maharaja of Dumraon 
who is the proprietor of the mouza. 
Defendants Nos. 13 to 15, 23 and 24 did 
not appear in the suit. Defendant No. 22 
confessed judgment and relinquished the 
landc. Defendants 25 to 27 admitted the 
plaintiff's right. Defendants 1 to 12, 16 
to 21 and 29 as well as the proprietor 
defendant No. 28 contested the suit by 
urging that the plaintiff is a tenure-holder 
in respect of the lands in dispute and that 
the defendants are occupancy raiyaif^ in 
respect thereof. 

The Court below has decreed the plaint- 
iff’s suit. Out of the contesting defend- 
ants, only defendants 7 to 10 have appeal- 
ed to this Court The plaintiff as respon- 
dent resists this appeal. The Maharaja 
has also entered appearance. The learned 
Vakil, who appeared on his behalf, Sup- 
ports the appellants. 

The lands in dispute were settled first 
with the plaimiff’s father in the name of 
Tilakdhari Thakur and Ramyad Rai on 
20ih Asidh 1299, per Patta (Exhibit 1), 
for 9 years, from 1299 to 1307. After the 
expiry of the above lease, the lands were 
settled with the plaintiff, his father being 
dead by that time, for 9 years from 1 308 
to 1316. The plainlifTs case is that the 
lands in question have been in his posses- 
sion for a continuous period from 1299 
up to date as a cultivating tenant and 
raiyat thereof and that the lands were 
sub-let to the defendants only for a year in 
1315 and that they fraudulently got their 
names recorded in the survey record-of- 
rights as the occupancy tenants of the 
lands and the plaintiff is a tenure-holder. 
The survey record of-rights was finally 
published in l9l2. The plaintiff disputes 
the correctne-s of the entry and seeks a 
declaration with respect to his status as 
occupancy raiyat and that of the defend- 
ants as merely .Shikmidars. The tenants 
defendants urge that they have been in 



4^6 l^ataa 


BENI CHAUDHURI V. TRILOKENATH TEWARI 


1922 


posse sidn of the disputed lands from be* 
fore the date of settlement relied upon by 
the plaintiff and assert that the entries in 
the record-of rights are correct. 

Therefore the simple question for deter- 
mination in the c^se is whether the 
plaintiff is a cultivating tenant of the lands 
in question, or is a tenure holder. 

“ Section 5 of the Bengal Tenancy Act 
defines “ tenure-holder” as meaning prima- 
rily a person who has acquired from a pro- 
prietor or from another tenure-holder a 
right to hold land for the purpose of collec- 
ting rents or bringing it under cultivation 
by establishing tenants on it, and includes 
also the successors-in-interest of per-ons 
who have acquired such a right”. Clause 
(2) of the section defines raiyat” as 
meaning : — 

” Primarily a person who has ac- 
quired such aright to hold land for the 
purpose of cultivating it by himself, or 
by members of his family or by hired 
servants, or with the aid of partners, 
and includes also the successors-in- 
interest of persons who have acquired 
such a right.” 

Clause 3 of the section says 

A person shall not be deemed to be a 
raiyat unless he holds land either imme- 
diately under a proprietor or immedi- 
ately under a tenure-holder.” 

Clause 4 says 

” In determining whether a tenant is a 
teuure-holder or a raiyat, the Court 
shall have regard to (a) local custom 
and (6) the purpose for which the right 
of tenancy was originally acquired.” 
Clau^-e 5 says 

” Where the area held by a tenant 
exceeds one hundred standard highas, 
the tenant shall be pre'^umed to be a 
tenure-holder until the contrary is 
shown.” 

In the present case the land in dispute 
is only 42 acres 33 decimals, and the lands 
settled by the plaintiff per Paitas i Exhi- 
bits 1 and 2) referred to above did not ex- 
ceed 100 standard bighas. Therefore 
clause (5) has no application and there 
will be no presumption as to the plaintiff 
being a tenure-holder. 

The plaintiff was let into the occupation 
of the lands by means of two Paftas, re- 
ferred to above, of such a recent date as 


the year 1299, (that is 1891), The terms 
of these Paffas clearly indicate that the 
lands were let out for the purpo.^e of cul 
tivation. The lessee was by the terms of 
the Patta prohibited from making settle- 
ment of the lands with any other person, 
or granting Shikmi Patta. in respect thereof, 
and from planting anv kind of trees or 
bamboos or building houses on the lands 
which would naturally interfere with the 
cultivable nature of the land. There is 
also a rlause in the lease that the lessee 
will keep the land in his sir mail of cul- 
tivation 

The aforesaid terms of the Patta not 
only make the purpose of the tenancy 
strictly agriculture or cultivation, but also 
prohibited the lessee from establishing 
tenants thereon, a right which belongs to a 
tenure holder under the definition referred 
to above. Therefore the leases whereby 
the plaintiff and his father were granted 
these lands are cl ar, and unambiguous 
and explicit to confer only the cultivating 
rights and are against his acquiring the 
right of a t^mure holder. Here, the deter- 
mining factor as to the status of the plain- 
tiff IS to be found in the leases which de- 
clare the purpose for which the right of 
tenancy was originally acquired, as is 
expressly s^t forth in sub-clause (h) of 
clause (4) of Sec. 5. 

The* learned Vakil on behalf of the ap- 
pellants very fiankly and rightly concedes 
that upon the terms of the lease the plain- 
tiff could not be held to be a tenure-holder. 
The evidence in the case given by the par- 
ties clearly shows, that the lands were let 
out for cultivating purposes ; that the 
plaintiff cultivated it for some time and 
therealter the defendants. This is the 
evidence on behalf of the defendants them- 
selves, for it is admitted by the defendant 
himself in his deposition that the plaintiff’s 
father fir^t got a lease 33 years ago in res- 
pect of these lands and theregifter the 
plaintiff got it. 

There! ore the survey record-ofi rights is 
obviously incorrect. The lands were at 
that time held by the defendants appellants 
under a sub lease as Shikmidars under the 
plaintiff and therefore the survey authori- 
ties recorded the plaintiff as a superior land- 
lord of the appellants describing his status 
as a tenure-holder ; whereas the plaintiff 



1922 


BENI CHAUDMURl V. TRILOKENAtH TEWARI 


427 


was only a cultivating raiyat and the de« 
fendants were Shikmidars under him. It 
is f-aid that it appears from the order sheet 
(Exhibit A) of the survey proceedings that 
the plaintiff himself was prestnr in person 
at the time during the survey proceedings, 
but he objected only to the amount of rent 
payable by the defendants and did not 
make any objection as to hi'^ status or that 
of the defendants as recorded in the pro- 
ceedings under S 103(A). This may be 
so, but the presumption afforded by the 
survey record-of* rights, is a rebuttable one. 
The conduct of the plain i iff might streng 
then the presumption which nonetheless 
remains rebuttable. Tbe question is 
whether in the present suit, which is 
brought within six years from the final 
publication of the survey record- of- rights, 
the plaintiff has been able to rebut the 
presumption and to show that the entries 
therein are incorrect. 

The plaintiff in this case has been able 
to show from the very the docu- 

ments whereby he was let into the occu- 
pation of the lands, that the purpose of the 
tenancy was only for cultivation and 
therefore the entries in the survey record- 
^ of rights are on the face of them incorrect. 
It may be that the survey authorities did 
not apprehend the true scope and meaning 
of section 5, namely, that where the pur- 
po.>.e for which the tenancy was originally 
created is kno vn and clearly proved, then 
no other presumption as to the tenancy 
being otherwise than what the original 
purpo‘-e is, is admissible. Therefore the 
defendints-appeil ints were merely Shtk- 
midar< of the plai tiff. 

But it is said that the alleged settlement 
of the land in questir.n, which was made 
by the pla miff wiih the defendants in the 
year 1315, must be held to be impossible 
or improbable in view of the fact that the 
survey operations had then already com- 
menced or were about to commence. It 
is said tliat the plaintiff at that stage 
-^ould no| sub-let any land le^t the defend- 
ants would have been successful in recor- 
ding their names as occupancy raiyats, as 
they have done in the present ca-e. This 
again is only a probability. The Court 
below has held upon the evidence in the 
ca *0 that the settlement was madp in the 
year 1315, only for a year. This inference 
he draws from the absence of any rent 


repeipt filed by the defendants-a’ppellants 
showing that they held the lands prior to 
1315. Therefore there may be probabili* 
ties on both sides, namely, as to whether 
the lands were held by the defendants 
before 1315, or whether they were let into 
the occupation thereof for the first time in 
1315. But the question as to when the 
lands were settled by the defendants with 
the plaintiff does not go to the root of the 
case, namely, as to whether they bad any 
status higher than that of a Sh.kmidar. 
To prove that, it was said that they were 
holding thei-e lands long before tbe plain- 
tiff came upon the scene and took the 
lease m th^ year 1299. The case set up 
by the defendants has signally failed. 
The learned Subordinate Judge very 
rightly points out that if the defendants 
were holding tbe lands from before 1299 
they V ould certainly have used the rent 
receipts granted by the Dumraon Kaj, but 
they have not done so. 

The following passage from the judg- 
ment of tbe learned Subordinate Judge 
would seem to dispose of ihe contention of 
the defendants conclusively 

“ The evidence on tbe side of the defen- 
dants shows that the lands came into the 
possej-sion of the plaintiff’s father at least 
35 or 36 years ago. They say, however, 
that they had obtained raiyati settlement 
thereof 4 or 5 years before that; but apart 
from the oral testimony of a few of the 
defendants and some of their caste-men, 
there is nothing substantial m support of 
that story, ihoi gh it was capable of being 
proved by very satisfactory evidence* It 
is Said that at the time of the settlement 
of the lands to them by Raj Tehsildar, 
Khesra papers were written out showing 
how much land was let out to each and 
the rental thereof ; that those Khesra were 
Signed by the tenants and that they got 
documents from the said Tehsildar with 
every detail entered therein. Not a scrap 
of those papers is forthcoming and no 
attempt was made to have those papers 
before the Court. It is further said that 
rent receipts were received from the Raj ; 
but not a single one thereof is 
forthcoming. Tbe allegation is, however, 
that owing to flood all those papers 
were washed away. That may or 
may not be true so far as tfie papers 
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in possession of the tenants defendants are 
concerned, but cannot, on any account, be 
alleged with regard to the papers in the 
possession of the Raj. It cannot be denied 
that the Raj is on the side of those tenants 
defendants, and it cannot, therefore, be 
urged, with any show of reason, that it was 
difficult for them to have those papers from 
the proprietor. Again it appears that the 
lands were every year measured on behalf of 
the Raj and that it was the plaintiff’s 
servants who got the work done, the 
defendants or any of them not taking any 
interest therein. If they had any Qaimi 
right in the lands, as they now allege tney 
had, they would not certainly have kept 
themselves so much aloof while the lands 
were being measured. Furthermore, these 
measurement papers, if produced, w-ouJd 
surely have shown whether the defendants 
had any concern with the lands before 
1315 fasli. The defendants, however, 
remained quite apathetic in the matter.” 

Thus the learned Subordinate Judge is 
right in declaring the status of the defend- 
ants as mere Shikmidars. 

Mr. Siveshwar Dayal -then*’ contends 
that, although the plaintiff was a cultiva- 
ting tenant of the land, he has failed to 
show that he is a ‘‘^Gujashtadar raiyat ” 
thereof which he seeks to be declared. 

This contention is based upon the 
words occurring in the following 

concluding sentence of the lease:— “after 
the expiry of the term of the Patta, the 
proprietor has power by all means to keep 
the land in his seer eeraitoTt make settle- 
ment with the aforesaid persons or with 
some other person.” 

The use of the vvord ZeraiV' in the 
above passage is in itself not sufficient 
to show that the land was really zerait. 
The words **6eer zerait'' there really mean 
cultivation, that is, after the expiry of the 
lease the proprietor reserves to himself the 
right to cultivate the land himself or to 
settle it with some other person. If the 
lands were zerait, they would have been 
described in ttie beginning of the lease 
where the lands were mentioned as is 
usually done in leases of jS 0 ra^^ lands. The 
description of the land as zerait in a lease 


will not be any evidence to show that the 
land was really zerait, for there must be 
evidence under Sec. 120 of the Bengal 
Tenancy Act to show either that the land 
was he Id in the s er cultivation ©f the 
landlord for 12 continuous years' immedr 
ately before the pas'^ing of the Act, or 
that it was recognized by village usage as 
proprietor’s Khamar, zerait, teer, nij jote 
or Knmat. There is no evidence under 
clause (a) of the section as to the land 
having been ever in the direct possession 
of the landlord before the passing of the 
Bengal Tenancy Act, nor is there any evi- 
dence of the land being known or recog- 
nised by vil age usage as of the 
landlord. Clause (2> of S. 120 allows 
the evidence of ihe lands being specifically 
Jet as proprietor’s private land before the 
2nd of March 1883 ; but the lease in ques- 
tion, as>u ning that the land was let 
out as seer zerait, which was not, was of 
the year 18^1 long after the year 1883. 
Therefore the leases in this case cannot be 
accepted as any evidence of the character 
of the land being zerait* 

On the other hand, the defendants-appel* 
lants in their written statement admitted 
the raiyati interest of the lands, inasmuch 
as they claimed their occupancy right in 
the same. The Maharaja also did not claim 
the lands as zerait in his written statement. 
The evidence in this case of both sides 
pointed to the land being the raiyati^ and 
not i^eer zerad* If really the land was the 
reer zerait and the plaintiff had not ac- 
quired any right of occupancy and was a 
mere trespasser after the expiry of the 
lea^e, certainly the Maharaja would have 
contested the claim of both the plaintiff 
and the defendants as being trespassers of 
the land, he himself being entitled to seer 
possess on of the same after the expiry of 
the lease, as ha did successfully in the case 
of Jogen lra Singh v. Maharaja Kesha 
Frasad Singh (1) but no evidence has been 
given on his side, though he was a contest- 
ing defendant, that the land <<ras really 
zerait and let out as such. The Maharaja 
has not appealed even from the decree and 
the finding of the Court below. He does 
not even claim to raise the question as to 
whether the land was zerait or not 


(1) A. I. H, 1922 Patua 420. 
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In the circumstances therefore the only 
inference is that the land is not aera^^ and 
that the defendant having held it as a 
raiyat for a continuous period of over 12 
years under the lease acquired the right 
of occupancy therein, and that the learned 
Subordinate Judge was right in declaring 
his status as Gujashtadar r riyat. 

Tiie result is that we uphold the deci- 
sion of the Court below and dismiss the 
appeal with costs to the plaintiff res- 
pondent. Appeal dismissed. 

A.I.R. 1922 Patna 429. 

Jwala Pjrasad and Bucknill, JJ. 

Jogeudrcb Sinyh^aud others — Appellants 

V. 

Kesho Prasad Singh and others — ^Res- 
pondents. 

Appeal No. 70 of 1919, decided on 28th 
June 1922. 

Lanilord and Tenant^Tenancy*'»Creaiion of 
•^Lessee for a term of year cannot create another 
tenancy beyond his term^ 

A lessee who is a raiyat for a term of ytars, 
cannot create tenancy rights in favour of 
another extending his own term against the 
wishes of his landlord. A tenancy can be 
created only by a contract either express or 
implied between the -landlord and the tenant 
or by statute. [D 430,0.2 ] 

L. Narayan Singh and 0, C. Pal — for 
Appellants 

Shiva 8 aran halt Kulwant Safeay* and 
N. N. for Respondents, 

Jwala Prasad, J, — This appeal arises 
out of a suit in ejectment. 

The plaintiff is the Maharaja of Dum- 
raon. Briefly speaking his case is that 
the land in suit measuring about 125 big- 
haSf situate in two Mouzas called Katar 
and Batra is his zerait land known as 
Deori zerait land, and was let out from 
time to time for a fixed term of years; 
the last lease was in favour of Nakchhedi 
Lai and Ram Bahadur Singh, from 1307 
to 1316 ; that on the expiry of this lease 
it was again given to K/tm Bahadur Singh 
under the orders of the Court of Wards 
which was fhen in charge of the estate, 
for three years from 1317 ; that defendants 
1 to 46 are residents of the *same village 
and are related to each other and they in 
collusion and with the consent of one 
another took various proceedings with a 
view to eitablish their raiyati claim to the 
land in suit and to the prejudice of the 


plaiptiffs. and refused to give up posses- 
sion after the expiry of the lease in spite 
of the notice served upon them. The 
plaintiff therefore brought the present ac- 
tion in the Court of the Suboidinate Judge 
of Shababad for recovery of possession of 
the land in dispute and for mesne profits. 

The Court below has decreed the plain- 
tiff’s suit for possession directing the 
amount of rne^ne profits to be deteimined 
later on, evidence on which was reserved. 

There were 46 defendants in this case ; 
some of them did not enter appearance 
and some did not contest the plaintiff’s 
claim. The defendants mentioned in Issue 
No. 4 of the Court below claimed pc-rtions 
of the disputed lands as their gnjinhta 
holding. 

The defendants 25 in number have ap- 
pealed to this Court and repeat the con- 
tentions which v.ere made on their behalf 
in the Court below and disp05-ed of by the 
learned Subordinate Judge. They dispute 
the finding of the Court below that the 
land in dispute is their zerait land.* 

The land has been described as zerait 
in all the Kabuliats w hereby the land was 
in possession of the lessees from lime to 
time. The first Kahuliat (Exhibit 7) is 
dated the 20th July 1872, for 1280 to 1286, 
executed by Hari Singh. The second 
Eahiliatj Exhibit 7\b) is dated the 27th 
May 1879, executed by Gopi Rant, for 
1287 to 1296. The third Kahuliat (Exhi- 
bit 2i is dated the I8th April 1888, execut- 
ed by Nakchhedi Lai and Rajpat Singh, 
for 1296 to 1.^16. The fourth Kabuhat 
(Exhibit 1) is dated the 23rd June l."^99, 
executed by Nakchhedi Lai and Ram 
Bahadur Singh, defendant No. 1, for 1307 
to 131 7. All these Kahuliat s describe the 
land as zerait of the proprietor, the lessee 
having covenanted not to “sublet the 
leasehold properly on Kaikana settlement 
unless the proprietor permits him to do so 
and that on the expiry of the term of lease 
the proprietor shall be at liberty to settle 
the land with whomsoever he may like.” 
The lessees were further prohibited from 
planting any tree themselves or through 
anybody else. This vas obviously with 
the object of preserving the culti- 
vable nature of the land, for the planta- 
tion of such permanent trees would im- 
pair the character of the land for culti* 
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vatioii purposes. In the body of Jhese 
Kabuliids the land is described, in places 
more thpn one, as the zerait of the pro- 
prietor and the object of the covenants in 
the lease was to preserve that character. 
Katn Bahadur Singh defendant No. 1 
who is one of the executants of the last 
Kabuliat (Exhibit 1) cannot, in face of the 
covenants in the document, contend that 
the land in suit was not the serait of the 
propiietor, or that he or any of the lessees 
had any right to settle the land for term 
exceeding those of their own. 

The Dumraon Kaj Treasury Chalan, 
dated the 16th May 1909, (Exhibit 3) 
shows pa\ment of rent of the land in dis- 
pute in the treasury of the Raj. It de- 
scribes the land as zerait Katarand Barah 
Batra. This Chalan bears the signature 
of lessee Ram Bahadur Singh, defendant 
No. 1* Even the rent receipts filed on 
behalf of the defendants describe the land 
as zera'ft ; in some of the receipts the 
tenants have been described as Shikmi- 
dars, in some as Thicadars and in others 
as Jotedars. The oral evidence adduced in 
this case also shows that the land was 
commonly known as the Deori zerait. 
Even the defendant, witness No. 2, a son 
of the former lessee, and the lessee him- 
self for a pretty long time admitted in 
cross-examination that the land in suit is 
called the zerait land. Mr. Lakshmi 
Narain Singh contended that the descrip- 
tion in the KobuUats and in the rent 
receipts only showed that the Badhar in 
which the land lies is called zerait^ but 
that the land itself is not zeraif in the 
true sen^e of the term as referred to in 
Chapter XI of the Bengal Tenancy Act. 
The learned Subordinate Judge has point- 
ed out that it is true that in this case the 
landlord has not Deen able to prove that 
the land in question was cultivated as 
zerait by the proprietor himself with his 
own stock and by his own servants for 
12 continuous years immediately before 
the passing of the Act as is required by 
clause (a) of S. 120 ; but that the land was 
recognized by village usage as proprietor’s 
zerait land, as is required by clause (h) of 
the Section. 

Now, two of the leases. Exhibits 7 and 
7 (a) are of a p-riod before the 2nd of 
March 1883, and these Kabuli ats show that 
land in question was let out as proprietor's 
private or zeraif land. The description 


of the land therefore in these exhibits 
assuming for the sake of argument that it 
referred to the Badhar shows the noto- 
riety of the land in the locality and is an 
evidence which under the section may be 
considered as proof of the character of 
the land being zerait. We therefore 
agree with the view of the Court below 
that the land in dispute has been proved 
to be the zerait land of the plaintiff. 

Mr. Lakshmi Narain Singh then con- 
tends that even if the land were zerait 
land, the appellants acquired tenancy right 
by being in possession thereof as tenants 
for a long period, more than 12 years 
prior to the institution of the suit. This 
contention is based upon the rent receipts 
filed in this case (Exhibits A, B, C, D, E, 
F and G series). All these receipts are of 
the time of the lessees. There is no receipt 
of a prior date. These defendants, claim 
that they were let into the occupation of 
the land by the lessees of the Dumraon 
Raj from time to time and, although they 
did not take any settlement directly from 
the Raj, they are entitled to claim the ten- 
ancy right against the Raj. The proposi- 
tion put forward by Mr. Lakshmi Narain 
Singh appears to me to be fundamentally 
unsound. Tenancy is created by contract,! 
either express or implied, between the! 
landlord and the tenant, or by statute.! 
In the present case 'there was no privity 
between the Raj and the defendants. 
There was therefore no tenancy created 
by contract. The lessees had no autho- 
rity to settle the lands, and to create 
raiyafi interest therein. Therefore the 
Dumraon Kaj, proprietor of the land is 
not bound by the settlement made by its 
lessees in exce-^^ of the rights conferred 
upon them by the several leases. Now, 
their possession over the land for a num- 
ber of >eais would not in the least create 
by staiute any tenancy right in them as 
against the Dumraon Raj, inasmuch as 
there must be - at ihe inceprioh a tenancy 
created by a contract betweenjthe landlord 
and the tenant ; and holding possession of 
the same as a tenant or raiyat for a conti- 
nuous period of 12 years might under the 
statute called the Bengal Tenancy Act 
create a right of occupancy against the 
will of the landlord. As observed above, 
these defendants did not take any settle- 
ment of the land directly from the Maha- 
raja, nor was there any acquiescence on 
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the part of the Raja in their holding pos- 
session of the land. After the expiry of 
the lease no receipt has been granted by 
the Raj and there was therefore no re- 
cognition and consequently no implied 
contract of tenancy in favour of the defen- 
dants. 

Mr. Lakshmi Narain Singh relied upon 
the well known case of Bfnad Lai 
Pakra hiy, K(ilu Parmaf^ik 0) in support 
of his contention that» although the lessees 
of the zerait land had no occupancy right 
in themselves and were merely trespassers 
after the expiry uf the lea^e, yet the right 
created by them in favour of the defendants 
will be binding upon the real proprietor, 
the Maharaja of Dumraon. I have tried 
to quote the essence of that ruling in the 
way that Mr. Lakshmi Nirain Singh put 
it so as to make it applicable to his con- 
tention; but that is not the essence of the 
ruling, nor is that principle deducible 
either directly or by implication from any 
thing observed by their Lordships in that 
ca^e. There the title w^as unknown. The 
man in possession of the subject-matter 
and exercising all the powers and functions 
of a title-holder made settlement with 
tenants who h ma fide believed that the 
lessor had title in him. It ultimately 
turned out that the lessor was only a tres- 
passer, and that the real proprietor was a 
third person. Here there was no mistake 
as to the rights of the lessees who are said 
to have granted the tenancy right to the 
defendants. It was well known that the 
proprietor of the land was the Maharaja of 
Dumraon. It was equally known that the 
lessees had only limited interest fora fixed 
term of years. 

Therefore .the principle of that ruling 
will not apply, and it was pointed cut in a 
later case, which I appropriated in my 
decision in the case of Ku nan Daa v. 
Oulam All Nadaf (2) that the case of 
Blnad Lai Pakrashi v. Kalu Par manic (1) 
“is an encroachment upon the ordinary rule 
of lav^, viz ^ a grantor is not competent to 
confer upon tlie grantee a better title than 
what he himself possesses and it must be 
cautiously applied and is not to be extend- 
ed;’* The result will be disastrous if the 
decision in that case were extended to 

(1) (1893) 20 Gal. 708 (F. B.) 

(i) (1920) I P. L- T. 184-57 L 0. 323, 


apply to the facts of the present case. A 
lessee then holding for a* term of years: say 
for 5 years, who after the expiry of that 
term ceases to hold the land, will upon the 
contention of Mr. Lakshmi Narain Singh be 
able to grant permanent right of tenancy 
upon a thiid person without the permission 
and knowledge of the landlord. Nothing 
will be more profitable than to take a lease 
of short term and to s^ettle it on large 
premiums with third persons giving them 
permanent right of occupancy against the 
landlord. The proposition is preposterous. 
Here, the lea'^e of defendant No. 1 expired 
in 1917 and was extended by permission 
of the Court of Wards, which then bad 
charge of the property, till 1319 fa«li. After 
the expiry of the leafe defendant No 1 be- 
came a trespasser All sub-tenants describ- 
ed as Shikmidars, Thicadars and Jotedars 
(call them by whatever term you like) must 
also go with the lessee, defendant No. L 
They did not ever acquire the right to 
remain on the land even for a moment 
beyond what defendant No. 1 had. The 
title was derived from defendant No. 1, and 
the previous lessees, and their title extin- 
guished also with the title of the former. 
Therefore the rent receipts in the present 
case do not help the defendants. 

The survey entry in the record -of -rights 
was then relied upon: but this entry also 
does not help the defendants, (or in respect 
of the Katar land the rights of the defend- 
ants have been described as Qaimi zerait, 
and in respect of the land in Mouza Barah 
Batra the defendants 1 to 6, the le-sees, 
are shewn as holding the land as their 
bakasht, some in their own possession and 
most of it in pos^es^-ion of the remaining 
defendants Therefore the survey entry 
described the land as zf^rait and the hahashi 
of defendants 1 to 6, the lessees. It can- 
not in any way support the claim of the 
defendants. The effect of this survey entry 
would seem to have been nullified by the 
decision of this Court (Exhibit 13), dated 
the 27th March I9l6, brought by the de- 
fendants against the plaintiff. 

The defendants appellants in the present 
case disputed the right of the Maharaja to 
distrain the crops for arrears of rent describ- 
ing the land as having been settled with 
defendant No. 1, the lessee. The con- 
tention of the defendants was, in that 
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case as in the present one, that they }vere 
the tenants of the land and that the defen- 
dant No. 1 was tenure-holder and con- 
sequently the distraint proceedings, which 
applied only to the case of cultivating 
tenants, were illegally instituted by the 
Maharaja. It was held there that the 
cultivating tenant was Kam Bahadur 
Singh lessee, who was defendant No. 2 
in that case, and that the defendants- 
appellants in the present case, the appel- 
lants before us, could not claim to be 
tenants of the land as holding directly 
under the Maharaja. The leases in the 
present case were all construed as con- 
ferring only the right of cultivation in the 
land in .suit upon the lessees including 
defendant No. 1. In this view the lessee 
was a raiyat for a term of years, and a 
raiyat cannot create a tenancy right in 
favour of another extending his own term. 
For all considerations we think that, after 
the expiry of the lease not only the leSvSee 
defendant No. I but all the defendants, 
who may have been holding the land under 
a settlement made by him, must be treated 
as trespassers: vide the case of Jajarnath 
Diff V. Janki Singh (3). As the landlord 
is therefore entitled to recover feAas posses- 
sion of the land, the defendants are also 
liable to mesne profits. 

The appeal must therefore be dismissed 
with costs to the plaintiff respondent only, 
who has contested the appeal. 

Now, defendants 10, 15, 29 to 31, who 
are respondents in this ca^e, say that they 
had in their written statement disclaimed 
all connections with the land in dispute 
and therefore they are not liable to any 
Wasilat. Their contention is that the con- 
cluding words in the penultimate paragraph 
of the judgment of the learned Subordinate 
Judge apply to defendants Nos. 1 to 6, who 
had by means of a Salehnama entered into 
an agreement with the plaintiff for reduc- 
tion of the Wasilat i and do not apply to 
the defendants such as those ref furred to 
above who did not content the plaintiff’s 
claim. No doubt these defenaants staled 
in their written statement filed on the 27th 
of November 1915 (corresponding to 
Aghan 1323) that they were no longer in 
possession of the land. Therefore it 
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would seem that they are not liable for 
mesne profits after the institution of the 
suit; but it is not clear whether they were 
or were not in possession of the land after 
the expiry of the term up to the institution 
of the suit, that is, 1320, 1321 and 1322, 
The evidence on this point on behalf of 
the plaintiff was reserved. The defendant 
No. 10 (Witness No. 9) examined himself 
and said that these defendants had given 
up the land from 1320. It will therefore 
be open to these defendants when the 
plaintiff gives evidence as to the amount 
of Wadlati to show that they had 
abandoned the lands from 1320 and that 
they themselves were not responsible 
directly or indirectly for the lands not being 
in possession of the plaintiff during the 
years in suit. In any case, the other 
defendants who disputed the right of the 
plaintiff, and according to the finding of the 
Court below, kept him out of possession, 
are liable to the plaintiff 'for mesne profits 
of the ye.irs in suit. 

Bucknill, J. — I agree. A;ppeal dismisted. 

A I.R. 1922 >atna 432 
Dawson Miller, C. J. and Mullick, J. 

Tian Saha — Plaintiff-Appellant 

V. 

Miilcliand Sahu and others — Defendants- 
Respondents. 

L.P A. No, 77 of 1921 decided on 18th 
May 1922, from the decision of Ross, J. in 
S.A. No. 25 of 1921 dated 21st July 1921. 

JH'jevtnient-^^Fjvidence given by both Bidea asto 
dispos'^t fusion but jud^e finding aifficulty in arriv- 
ing at conclusion - Court can consider probuhiiiiiea 
of the case. 

It i» only in cas«s where there is no evidence 
of the pUintiff aa to diMposbeasiou or, where the 
evidence is valueless, that the plaintiff fails to 
make out his case by merely proving that he had 
an antecedent tub; and possession and it must 
not be considered that, merely because where 
evidence was given by both sidiB and the 
learned Judge who had to determine the case, 
had a difficulty upon that evidence or even 
considf red that evidence not altogetf er satis- 
factory, he was not entitled to give weight to 
the probabilities of the case or tO any prentump- 
tions which might properly arise from tbo fact 
that the plaintiff had previously been in 
possession and had title. Merely bt cause the 
Judge has some difficulty in arriving at a 
conclusion upon the evidence or that he does 
not consider the evidence altogether satisfac- 
tory, he is thereby not precluded from looking 
either at the probabilities of the case as 
disclosed by other parts of the evidence or 
from the presumption which might arise from 
the plaintiff’s title. [P. 484, 0. 1, S.J 
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Shigwan Prasad —ior Appellant. 

Sarnarayan Prasad — for Respondents. 

Dawson Miller, C. J. — In this case 
the plaintiff who is the appellant before us 
purchased the land in suit from one 
Mulchand Sahu in June 1917 and accord- 
ing to his case came into possession and 
was a few months later dispossessed by the 
defendant Matuk. He thereupon instituted 
the present suit claiming a declaration of 
his title and possession after ejectment of 
the defendant Matuk. 

The learned Munsif before whom the 
case came for trial found upon the facts 
that neither the plaintiff nor his predecessor 
Mulchand had in fact been in possession 
of the land at any period within 12 years 
antecedent to the suit and he dismissed 
the claim. The case put forward by the 
defendant Matuk and supported to some 
extent* by Mulchand was that in the year 
1903 Mulchand had transferred this very 
land in exchange for another piece of land 
to the defendant Matuk and that Matuk 
had been in possession of the hnd ever 
since. The plaintiff questioned the genuine- 
ne-s of that transaction and the defendant 
questioned the genuineness of the Jcabala 
executed in favour of the plaintiflf in 1917. 
On the finding come to by the Munsif it 
did not become necessary for him, in his 
opinion to decide any question aboatthe 
genuinene^'S of the title of either party. 

The case then went on appeal to the 
District Judge and he considered that the 
oral evidence of the parties as to posses- 
sion was not satisfactory on either side 
and he referred to certain discrepancies in 
the evidence which had been pointed out 
by the Munsif, and apparently the view 
which the learned District Judge arrived 
at was that, in so far as the oral evidence 
went, although he nowhere says that it 
was of no value, nevertheless was not such 
as without reference to probabilities and 
other ‘circumstances arising in the case, 
wcmld be sufficient in itself to enable him 
to come to'a satisfactory decision on the 
question of posse^ision. He had no doubt, 
however, that the exc-^>ange transaction set 
up by the defendant in 1903 was not 
genuine and in dealing with that part of 
the case he says, “ the land which is said 
to have been given in exchange is also 
said to have been the abandoned holding 
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of^Babu Kurmi and others ", that is, that 
the land which Matuk is said to hate 
given in exchange for the land in suit did 
not belong to Matuk at all* He then 
goes on, “ but action under Section 97 of 
the Bengal Tenancy Act was not taken till 
1917. Moreover the date of the 
that is, » the chithi which evidenced this 
transaction of 1903, "has certainly been 
altered ; and though it is not possible to 
say what the real date was, the inference 
to be drawn from the alteration must be 
hostile to the defendants-re>pondents." 

Now that seems to ‘me to be a distinct 
finding that upon the evidence before him, 
which was put forward in support of the 
defendant's possession and title (I mean 
the defendant Matuk), the natural inference 
must be drawn that Matuk’s possession 
was in fact not as long as he alleged and 
as it was necessary for him to allege in 
order to obtain a title by adverse poshs®- 
sion. The inference drawn from this by 
the learned Judge seems to me to be that 
it was certainly not more than 12 years ago 
and must have been within 12 years that 
Matuk ever had anything to do with the 
land. Then he deals with certain huts and 
structures upon the land which bad been 
dealt with by the Munsif as evidence in 
support of the defendant Matuk’s posses^ 
sion and comes to the conclusion that no 
satisfactory inference could be drawn from 
their appearance as to how long they had 
been upon the land and, therefore, that 
part of the evidence was treated by him as 
being of really no assistance. He then 
further says, *’ the story of the exchange 
having failed " that is, the exchange by 
which Matuk claimed his title " the posses- 
sion of Mituk is probably much later 
than he asserts.** 

The learned Judge then finds that, in hii 
opinion, Matuk had entirely failed to prove 
possession for 12 years before the suit. 
Then on the question of the plaintiff’s 
title he came to the conclusion that as 
Mulchand’s previous title and possession 
were admitted by Matuk and as Mul- 
eband admitted the execution of the 
h hah in favour of the plaintiff and as 
Mulchand had failed to prove that the 
Jcabala was void for any reason and as 
Matuk bad failed to prove adverse 
possession for 12 years be, therefore, held 



434 iPatna tian sahu v. mulchand sahu (Dawson- Miller, C. J.) 


m2 


that the appellant’s claim’be decreed and 
he allowed the appeal. 

From that decision, the defendant ap- 
pealed to this Court and the appeal was 
heard before a single Judge. The learned 
Judge, before whom the case came, was of 
opinion that the findings arrived at by the 
learned District Judge in first appeal were 
not sufficient to entitle the plaintiff to a 
decree and he considered that th<^ decision 
of the Full Bench of this Court in Haja 
Shiva Prasad Singh v. Sira Singh (1) 
governed the case. He, therefore, allowed 
the appeal and dismissed the plaintiff’s suit. 

The reason why the learned Judge of 
this Court came to that conclusion was be- 
cause the District Judge had held that the 
oral evidence of possession was not satis- 
factory on either side, and he appears to 
have thought that in such a case it was 
not open to the learned District Judge, who 
was the ultimate Judge of fact, to take 
into account either the probabilities of the 
case or any presumption th-it might arise 
in favour of possession remaining in the 
person who had proved his title. 

The Full Bench case to which I have 
referred did not lay down the proposition 
that in no case could the probabiliiies and 
presumptions be taken into account The 
rule there laid down was that it is only in 
cases where there is no evidence of 
the plaintiff as to dispossession or, what 
amounted in the opinion of the Full Bench 
to the same thin^,* where the evidence is 
valueless, that the plaintiff fails to make 
out his case by merely proving that he had 
an antecedent title and posses ion and it 
must not be considered that merely because 
’where evidence was given by both sides 
and the learned Judge who bad to deter- 
mine the case had a difficulty upon that 
evidence or even considered that evidence 
not altogether satisfactory, that in such 
circumstances he was not entitled to give 
weight to the probabilities of the case or 
to any presumption which might properly 
arise from the fact that the plaintiff had 
previously been in possession and bad 
title. I think it would be extending the 
doctrine laid down in that case too far if we 
were to say that merely because the Judge 
had some difficiilty in arriving at a con- 
clusion upon the evidence or that he did 
not consider the evidence altogether satis- 
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factory, he was thereby precluded from 
looking either at the probabilities of the 
case as disclosed by other parts of the evi- 
dence or from the presumptions which 
might arise from the plaintiff’s title. 

What happened in the present case was 
that the learned Judge considered that al- 
though there was evidence on both sides 
it was not ahogether satisfactory. He 
then dealt with the probabilities. He point- 
ed out that from the defendant’s own evi- 
dence an adverse inference must be drawn 
against him as to the actual date when 
this exchange transaction set up by him 
took place. The date had been aUered 
and that, I think, was a very important 
point in assisting the learned Judge to 
come to a conclusion upon this viral mat- 
ter in the case, namely, when did the de* 
fendant Matuk first have anything to do 
with this property. If you find him put- 
ting in a document in support of his claim 
intending thereby to shew that he had in 
fact been in possession of the property for 
over 12 years and you then find that the 
date of that document has been deliberately 
altered, I think, a very strong prej^umption 
must arise against him. This is not a case 
where m evidence has been given. It is 
a case where both parlies have spoken to 
their possession although the actual oral 
evidence is such that the Judge had great 
difficulty in coming to a conclusion upon 
it. There were, however, as I said, the 
oth-^r circumstances in the case and there 
was the fact that the plaintiff’s title was 
proved and the plaintiff's predecessor’s 
possession was admitted at all events up to 
the period when Matuk first had anything 
to do with the property. There was the 
further point that the Judge entirely failed 
to believe the evidence put forward by 
Mituk and that was a matter which he 
was entitled to take into consideiation 
just as their Lordships of the Privy Coun- 
cil did ill the case of Eanjtet Bam Pandey 
V. Oohfirdhun Bam PandejS.2) where tljysy 
observed : — 

“It may also be obse ved that their Lord- 
ships are not disposed to give credit to 
the evidence brought forward by the 
appell nt, inasmuch as his case which 
rested upon the theory that he had ac- 

(2) (1873) 20 W.E. 25 (PXJ.) ~ 
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quired this property for himself, has been 
found to be wholly untrue.” 

That was a case where their Lordships 
had difficulty in coming to a conclusion 
upon the tacts of the case. In ihat case 
there was undoubtedly evidence and strong 
evidence ’upon both sides, but in the 
contradictory state of the evidence they 
said that it was difficult to come to a con- 
clusion which was satisfactory to the mind, 
where the evidence was so coLfltctingand 
in that case they regarded the probabilities 
of the case and they further regarded the 
fact that the appellant’s evidence upon 
another part of the story had been entirely 
disproved. This is not, in my opinion a 
case in which there is no evidence or 
where, what amounts to* the same thing, 
the evidence is absolutely valueless. 

There was evidence on both sides and 
1 think the learned Judge was entitled to 
arrive at the conclusion he did by taking 
into consideration and weighing that evi- 
dence and the probabilities of the case 
coupled with the fact that the plaintiff 
originally or rather his predeces.-or was 
undoubtedly proved to have been in 
possrebsion of the land. The result is that 
the appeal is allowed, and the plaintiff’s 
anit is decreed with costs here and in the 
courts below. 

Mullick, J. — I agree. The only point is 
whether the findings in this case bring it 
under the rule propounded in the Full 
Bench decision of B^ja Shiva Ff isad 
Singh V. Hira Singh. (X) In my opinion 
the findings are not sufficient to attract 
the operation of that rule. App ai allowed, 
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(FULL BENCH.) 

Dawson Millek, C. j., Mcjllick and 
JWALA Prasad, JJ. 

Shtbalah Singh — Petitioner. 

V. 

KoLmarudditi Mandal and Oppo- 

site Particig. 

jCr. Rev. No> 298 of 1922, decided on 
19th June4922, against an order of the 
Dist. Mag., Purnea, dated 3rd May 1922. 

(a) Interpretation of Utatutes—iourts cannot 
import words limiting operation of section. 

To read into a section worus limning its 
operation would be to usurp the functions of 
the Legislature which it ia not within the com- 
petence of the High Gourt or any other 
0>art to do. [P* X8t>, C. a.j 


(b) Cr. P. C , Ss 144, {4) and 145^^Scope^ 
Qonernment oj India Act, 8, 107. 

There is no reason why the power given in 
the 4ih clause of the section should be confined 
to cases where there has been a change of 
circumstances since tbe original order was 
made. There is nothing in the wording of tbe 
4th clause which limits the powers of the 
Magistrate in the sense indicated, and lean see 
no valid reason why words of limitation should 
be read into the section which would have the 
etfect suggested. The word “alter or rescind” 
clearly empower the District Magistrate to 
mooity or cancel tbe older upon any ground 
whatsoever. [P. 436. 0. 8. P 437. 0. 2.J 

Per Munich, J — Where 8. 107 or S. 146 will 
meet tbe requirements of the case, S 144 is not 
an appiopriate remedy, and if it is found that 
the danger was nut so immiuc nt that it could 
not be otherwise averted an older under S, 144 
will generally be held to have bten made with- 
out jurisdiction. Where it is clear upon the 
maieriuls belore the Magistrate that one party 
is in possession and that another, whose claim 
to possession is a mere pretence, is ihieateniug 
to iuterfere with that posseBsiou, the Magistrate 
IS cleaiiy entiiied to it suit to iDe speciul sum- 
raaiy proccduie ol S- 144 if imm»diaie preven- 
tion or spftdy remedy is desirable SometimcB. 
it may even be neees.-aiy to take action against 
the party who is actually in potses’ion, hut in 
every case it must be shown that the cunditioh 
rtquiied by the section t xisi. What is oepre- 
Gated IS the habitual and uujusuhaDie use of 
8. 144 as a substitute lor Ss. 107 aud 146. 

[P. 438, C. 1, 2J 

Per Jwala Prasad, 8. 144 is a laiger and 
more general section than 8. 146. An order 
under ibat section can be- made under vanoaa 
oiicumMtances including a danger of a breach 
ot the peace 8 145 is of limited scope and 
applies only when theie is a danger ot a breach 
ol the peace. The lormer is disci eiionary; the 
latter is mandatory. The latter provides tor i 
thoiough enquiry into tbe dispute as to posses- 
sion ol ihe pal ties which tends to buiich of 
tl»e p».actj. Tiiv^ieloie when ihc special eon- 
diiiou ol 8. 145 is luiblled 8. 144 then )iei(ls to 
8. l45 in tne sense that when he tii ds that 
there IS a real dispute ttiiding to a bi>acb ot 
the peace the Magistrate is bound lo institute 
a pfucctding undtii S. l46 and enquire into the 
possiSsion ot the parties, ii respective of any 
order that he might have originally parstd 
under 8. 144. [P. 441, C. IJ 

When one party is clearly in thn wiung and 
threatens to usuip the iighiB of anothtf, w^ho 
is m actual posstseion ol the land in dispute* 
the proper remedy is an order under S. 144 or 
8. 107, Criminal Procedure Code. 

Q. 0. Pal—ior Fetiiioner. 

Sultan Aham^d — lor Opposite Parties* 

Dawson Miller, C. J. — The petitioner 
in this case moved the Sub* Divisional 
Magibtate to take action under S. 144 of 
the Criminal Procedure Code against the 
Opposite Party and pass orders resuaia* 
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iag them jfrom interfering with his posses- 
sitn of certain land. The Petitioner’s cate 
was that he purchased the land at a Court 
sale and obtained delivery of possession 
from the Court in August 1921 and that a 
speedy remedy was necessary to prevent 
him from being obstructed, annoyed or 
injured by the Opposite Party. When 
the patty presented themselves before the 
Magistsate it appeared that the Opposite 
Party were the usutructuary mortgagees of 
the land under a mortgage dated November 
1920, and that the sale to the Petitioner in 
192 1 had been declared at the time to be 
subject to the mortgage and that the 
mortgagees were in actual possession; and, 
at the instance of the latter who com- 
plained that their possession had been 
obstructed by the Petitioner, the Magistrate 
passed an order under S. 144 directing that 
the Petitioner should abstain from interfer- 
ing with the possession of the Opposite 
Party for a period of two months. 

The petitioner then moved the District 
Magistrate to rescind or alter the order 
under Cl. 4 of the section. The grounds 
of the application as stated by the Dis- 
trict Magistrate were (1) that the order of 
the Sub-Divisional Magistrate was not 
sound and, (2) that the Sub-Divisional 
Magistrate should have referred the Op- 
posite Party to the Civil Court and upheld 
the Petitioner’s possession. 

The District Magistrate in view of 
certam rulings of this Court considered 
that be had no jurisdiction under S. 144 
( 4 ) to interfere and refused to entertain the 
application. The rulings upon which he 
relied are to the effect that the powers 
conferred by the 4th clause of the section 
are only exercisable, when it is shewn that 
the circumstances existing at the time the 
order was made had changed rendering the 
order no longer accessary. The petitioner 
now moves this Court against the order. 
He does not contend before us that the 
District Magistrate had power to rescind 
the order of his subordinate; on the con- 
trary he says that the District Magistrate 
had no powers either of appeal or revision 
under S. 144 (4). his powers of interference 
under the 4th clause being confined to 
cases where circumstances have arisen, 
since the original order was made, rendering 
the continuation of the order unnecessary 
or an alteration of its terms^ .desirable as 


laid down by the rulings referred to, and 
as no new circumstances have arisen in 
the present case he admits that the Dis- 
trict Magistrate could not have taken any 
action. Why he approached the District 
Magistrate at all if ttiis contention is right, 
1 have some difficulty in appreciating and 
no satisfactory explanation was forthcom- 
ing. The only reason that I can conceive 
for adopting the course taken is that he 
apprehended that this Court might refuse 
to exercise its powers of superintendence 
until all po-sible remedies by a Subordinate 
Court had been exhausted. For my own 
part I can see no reason why the powers 
given in the 4th clause of the section 
should be confined to cases where there 
has been a change of circumstances since 
the original order was made. 

It seems to me that if the Magistrate 
has power to rescind an order previously 
made by himself or his predecessor or his 
subordinate under the section because the 
circumstances no longer require it to remain 
in force, he should equally have power to 
rescind it, if he is satisfied that it never 
ought to have been made. There is nothing 
in the wording of the 4th clause which 
limits the powers of the Magistrate in the 
sense indicated, and I can see no valid 
reason why words of limitation should be 
read into the section which would have 
the effect suggested. It is clearly desirable 
that a Magistrate should not interfere with 
an order once made under the section 
unless very good reasons are disclosed for 
doing so. It may be equally desirable 
that those reasons should be clearly defined 
in the section itself, but that is a matter 
for the Legislature and, as the seciion at 
precent stands, the powers given are in no 
way limited to cases in which the circum- 
stances have altered. To read into the 
section words limiting its operation in the 
sense contended for would be to usurp the 
functions of the Legislature which it is not 
within the competence of the High Court 
or any other Court to do. 

It was argued before us however that 
this order originally made was one which 
was outside the scope of S. 144 (1), and 
was made without jurisdiction and that, 
in such circumstances, it should not be 
treated as an order made under that sec- 
tion at all, but as an unauthorized order 
made without jurisdiction and that this 
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Court should exercise its powers of super* 
intendence under S. 107 of the Government 
of India Act and set aside the order. No 
doubt this Court has interfered and exer- 
cised its jurisdiction in such cases, and if 
it could be shewn that the order in the 
present ca&e did not come within the 
powers conferred by the first clause of 
S. 144 we would be entitled to interfere 
and set it aside. 

It was also contended that an order 
which purported to be made under the first 
clause of the section but was not in fact 
authorised thereby could not be dealt with 
by the Magistrate under the 4th clause, 
not being an order made under the section 
at all, and that the Magistrate had no 
powers of revision in such a case It is 
unnecessary to determine this question or 
even to determine the exact limits if any, 
of the Magistrate’s power under the 4th 
clause of ‘the section as in my opinion 
the order originally made appears to have 
been properly made under the powers 
granted by Cl 1 and no ground for inter- 
ference either by this Court or by the Dis- 
trict Magistrate' is made out. We mipht 
have sent the case back to be dealt with 
by* the District Magistrate under the 4th 
clause but as the order appears to have 
been properly made by the Sub-Divisional 
Magistrate, acting under the first clause of 
the section, and as no other ground for in- 
terference is made out it would be a waste 
of time to remand the case to the District 
Magistrate merely for him to refuse the 
application. In my opinion this applica- 
tion should be rejected. 

Mullick, J — I am of the same opinion. 
If 1 have understood him correctly, the 
learned Vakil for the Petitioner puts his 
argument in two alternative forms. 

“ First,” he says, “ assume that this 
was a case in which the Sub- Divisional 
Officer had jarisdictioa to make an order 
under S. 144, Cr. P. C. In that event the 
District Magistrate had jurisdiction to 
alter or rescind that order and he having 
declined to hear the Petitioner’s applica- 
tion to this end, the Court might, but for 
the objection about to be mentioned, have 
sent back the case to him to be dealt with 
according to law, I admit that this course 
is in conformity with the practice of this 
Court which requires that the Petitioner 
shall ^aust his remedies in the Courts 


belo^/ before invoking the aid of this Court. 
But in this case the District Magi'-trate 
had no jurisdiction to grant my prayer and 
so I have a right to come direct to the 
High Court. He only had jurisdiction to 
alter or rescind the order on the ground 
that there had been a change in the cir- 
cumstances since the making of the order 
but as I am attacking the propriety and 
legality of the order he had no jurisdiction 
to entertain my application.” 

The reply to these contentions appears 
to be this. It is true that there are some 
decisions of this Court which support the 
learned Vakil’s construction of Cl. 4 of 
S. 144, but I think with the greatest res- 
pect that they unduly restrict the plain and 
unambiguous terms of the Statute. The 
words “ alter or rescind” clearly empower 
the District Magistrate to modify or cancel 
the order upon any ground whatsoever. I 
am not impressed by the argument that to 
give the District Magistrate the power to 
examine the propriety and legality of the 
order would be to confer upon him powers 
higher than the Code accords to the High 
Court. The Legislature had chosen in 
appropriate language within the section 
itself to vest the District Magistrate with 
a wide and unrestricted power of review 
and to render him independent of the pro- 
visions relating to appeal and revision and 
it is not open to us by reference to ques- 
tions of policy to endeavour to give that 
language an arbitrary and limited mean- 
ing. The High Court of Calcutta took a 
somewhat similar view in regard to S. 125, 
C. P C , which relates to the cancella- 
tion by District Magistrate of bonds for 
keeping the peace. Kabu Sardor v. hm- 
•per or (1). 

I think therefore that the District 
Magistrate had jurisdiction to entertain 
the Petitioner’s application but as the 
v.hole case is before us we should, in order 
to avoid delay, deal, with the application 
ourselves in exercise of our powers of sup* 
erintendence. 

The learned Vakil’s alternative con- 
tention is that the Sub-Divisional Officer 
had no jurisdiction to make an order 
under S. 144, in a case where there was a 
bona fide dispute between two parties as to 
possession : that his order in this case was 


(1) (1906) 84 Oal. 1- 11 C.W.N. 25 (F.B:) 
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not an otder under the section and that he 
had no jurisdiction to alter or rescind lit ; 
in other words the District Magistrate had 
no jurisdiction to cancel an order even 
if satisfied that it was made without 
jurisdiction. 

The conclusion is startling and is clearly 
not supported by the section. It would 
indeed be a strange result, if the District 
Magistrate could interfere where his sub- 
ordinate had acted with perfect regularity 
and not when he had been guilty of clear 
error and irregularity by assuming juris- 
diction where he had no Jurisdiction. The 
words '* made under this section ’* in Cl. 4 
of S. 144, clearly mean legally made or 
purporting to be made under this section.” 
No other interpretation would make the 
section intelligible. 

As for the contention that a hona fide 
dispute as to possession ousts the juris- 
diction of Magistrates to make an order 
under S. 144 we have been referred to a 
number of decisions of this Court which 
may possibly seem to giVe some support to 
that view but in this particular case it 
cannot be said that the point directly 
arises. Here it is clear that there was no 
hona fide dispute as to posession and that 
the Petitioner was acting unlawfullly in 
attempting to disturb a eur^ethgi mort- 
gagee whose interest had been declared 
not to have passed by the sale at which 
Petitioner purchased. 

But as the question has been argued at 
some length and is of some importance 
I think that I should state my view of the 
law. 

Section 144 is of general application and 
contains nothing which ousts the Magis- 
trate’s ‘jurisdiction in cases of bona fide 
dispute as to possession of land. But 
where Section 107 or Section 145 will meet 
the requirements of the case, Section 144 
is not an appropriate remedy, and if it is 
found that the danger was not so imminent 
that it could not be otherwise averted, an 
order under Section 144 will generally be 
held to have been made without jurisdic- 
tion. Where it is clear upon the materials 
before the Magistrate that one party is in 
possession and that another whose claim 
to possession is a mere pretence is threat- 
ening to interfere with that possession, 
the Magistrate is clearly entitled to resort 
Ito the special summary procedure of Section 
*144 if immediate prevention or speedy 


remedy is desirable. Sometimes it may 
evtn be necesa ry to take action against the 
party who is actually in possession, but in 
every case it must be shown that the con- 
ditions required' by the section exist. What 
the Court deprecates is the habitual and 
unjustifiable use of Section 144 as a 
substitute for sections 107 and 145. 

The expression hona fide dispute as to 
possession is ambiguous. A party may be 
acting with perfect hona fide in asserting 
a right to possession though he has no 
justification in law for doing so. On the 
other hand the materials before the Magis- 
trate may show that evidence of possession 
on both tides is more or less equally 
balanced and that both are acting hona fide. 
Though jurisdiction to issue an order 
under Section 144 exists in either case the 
question will arise whether the issue of an 
order under Section 144- will not involve 
the recognition of condition which will 
coerce the Magistrate into taking action 
under section 145. The language of 
Section 145 seems mandatory but on this 
point I need express no final opinion here. 

It remains to consider what order should 
now be passed by us. 

We have as stated above decided not t^o 
insist upon the Petitioner’s invoking the 
aid of the District Magistrate but to dispose 
of the whole matter ourselves. As‘tO‘Our 
jurisdiction there can be no doubt. 

Now, if it had been shown that upon 
the information before the Magistrate the 
conditiors required by Section 144 had 
not been established so that the use of 
Section 144 instead of Section lu7 or 
Section 145 was a mere abuse of the 
process of the Court or that though made 
with jurisdiction the order had resulted in 
something akin to the denial of the right 
of fair trial, we should certainly have 
interfered in exercise of our powers of 
superintendence. 

But here the proceedings disclose no 
such defects and consequently there is no 
reason whatsoever to interfere.^ 

Jwala Prasad, J. — I would dismiss 
this application. 

True, this Court has power under, 
S. 1U7 of the Government of India Act to 
set aside an order passed under S. 144 of 
the Code of Criminal Procedure, if the 
order is outside the scope of S. 144, Cl. (1) 
and is ultra vires or has resulted in the 
denial of the right of fair trial as 
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ed brother, Mullick, J., puts it. Mr. Pal, 
whohas argued the case on behalf of the 
Petitioner has failed to make out any such 
ground. He relies upon what he calls 

** the recent di^liverj of possession through 
the Civil Court ” 

(to quote the words of ground No. 1 
in his petition) as giving him hhas 
possession of the land in dispute. The 
Petitioner, however, purchased the pro- 
perty in execution of a money decree 
obtained in a Small Cause Court. At the 
time of the sale the Opposite Party filed 
an usufructuary mortgage deed dated the 
8th November 1920, on the basis of which 
he alleged that he was in possession of the 
property. The fact was noted, and the 
Petitioner purchased the property subject 
to the usufructuary mortgage. He could 
not possibly therefore obtain khas posses- 
sion under writ of the Civil Court, dated 
the 17th August 1921. Mr. Pal contends 
that inasmuch as he bad obtained posses- 
sion under O. XXI, R. 95 of the Code of 
Civil Procedure he must be deemed to have 
been put in hhai possession of the land by 
the Civil Court. 

Assuming for the sake of argument that 
the writ of the Civil Court, dakha^dehani, 
purported -to have been executed under 
O. XXL R. 95, it cannot possibly have the 
effect of ousting the mortgagee whose 
rights were expressly declared a^d protec- 
ted at the time of the sale. The writ of 
the delivery of possession upon which the 
whole conrention of Mr. Pal is founded is 
of no avail to him, inasmuch as no actual 
possession of the land was delivered to 
his client. Mr. Pal then says that the 
dakhal lehani at least raised a honafide 
dispute as to the possession of the property 
in question, which can only be enquired 
into in a proceeding under S. 145 of the 
Code of Criminal Procedure. There is no 
substance in this contention. The Peti- 
tioner purchased ' the property with full 
knowledge of the possession of the Opposite 
Paity. His initial move in the matter by 
petitioning ibe Magistrate to take action 
under S. 144 of the Code of Criminal Pro- 
cedure was obviously an attempt to obtain 

order of the Magi ra e with a view to 
in erfere with the lawfal possession of the 
Opposite Party. He must thank himself 
if the Magistrate finding that the Opposite 
Party and not he, was in possession of the 
land, passed an order against him under 


S.^144 restraining him from interfering 
with the possession of the Opposite Party. 
His claim for possession was therefore a 
mere pretence and with a view to interfere 
with the undoubted possession of the Oppo- 
site Party. There was therefore no dis- 
pute, not to speak of a hona fide dispute, 
as to the possession of the land in question. 
The case clearly ccmes within the obse’^va- 
tions made in the cases of Gouri Duft v. 
Oohind Singh, *2).8ulcan Stngh V Prayag 
Singh ^ (3) Jhaman M< h^o V. Thahurai 
Mahto^ (4) Kali Pragad Qopn v, Bh dhai 
OopCf (5) and Nand Kisho e Sao v. Btkan 
Singh (6). In those cases it has been 
laid down that when one party is clearly 
in the wrong and threatens to usurp the 
rights of another, who is in actual posses- 
sion of the land in dispute, the proper 
remedy is an order under S. 144 or S. 107 
of the Code of Criminal Procedure. In 
such a case S. 145 has no application in- 
asmuch as there is no dispute as to the 
possession of land. The Petitioner has 
therefore failed to show that the Magis- 
trate’s order was without jurisdiction. He 
has equally failed to show that there was 
any denial of a fair trial of the case. The 
order sheet of the Magistrate shows that 
he passed the order in question after hav- 
ing heard the parties and considered the 
documents produced by them. The find- 
ing of the Magistrate that the Opposite 
Party was in actual possession, and not the 
Petitioner is unimpeachable. 

In this view it is unnecessary to decide 

to whether in a h maji le di^-^pute as to 
posses ion of the land the jurisdiction of 
the Magistrate under S. 144 is ousted and 
that the only section applicable is S. 145 
of the Code. The point has been stre- 
nuously argued at the Bar and we have 
been invited to give our opinion. My learn- 
ed brother. Mullick, J , has gone into this 
question. I would venture to give my own 
view on the point. 

To me it appears that when in the 
course of proceeding under S. 144 of the 
Code of Criminal Procedure the Magis- 
trate finis that there is a >nfi fide dis- 
pute as 10 possession of a land likely to 

(2) ilOl^n 1 F.L.T 44-63 I.C 829. 

(3) n9i0) I P.L.T. 81 -*67 I.O. 96-19:^0 P H. 

C C 124. 

(4) (1920) I P L T. 869^=67 I.C. 449. 

(6) (1021) 62 I.C, 690 

(6) A.I R. im Patna 667. 
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cause a breach of the peace he is bound to 
immediately take action under S U45. 
Chapter XII comprising that section is 
headed '* Disputes as to immoveable pro- 
perty.” The section says — 

“Whenever a District Magistrate is satisfied 
from a policy report or other information that 
a dispute likely to cause a breach ot the peace 
exists concerning any land or water or the 
boundaries thereof .... be shall make 
an order in writing*' 

and enquire into the fact of actual posses- 
sion of the subject-matter in dispute. 
The word “ shall *' is mandatory. There* 
fore when the conditions laid down in the 
section, namely, (1) that a dispute likely 
to cause a breach of the peace exists, and 
(2) that the dispute is with respect to 
any land or water the Magistrate is 
bound to take action under S. 145 and to 
declare that the party found in possession 
shall be so maintained until evicted there- 
from in due course of law, or is he unable 
to decide which of the parties is in 
possession, to attach the subject-matter 
under S. 146. The object of S. 145 is to 
provide eflfectively against a breach of 
the peace by making a permanent order 
regarding the possession of the parties. 

S. 144 is a temporary measure which 
the magistrate in his discretion may adopt 
or the immediate prevention amongst 
others of “a disturbance of public tran- 
quility or a riot or an affray.” Now, the 
threatened breach of the peace may be in 
connection with land. In this sense the 
Magistrate may in the first instance pass 
an order under S, 144 against both or any 
one of the parties threatening to commit 
a breach of the peace in connection with 
the possession of land. Therefore the 
real question is not as to the power of the 
Magistrate in the first instance to issue an 
order under S 144 to prevent a breach 
of the peace concerning any land, but 
that what action the Magistrate ought to 
take after he comes to know at any stage 
of the proceeding under S. 144 that the 
danger of a breach of the peace is due to 
a hona fide dispute and not a mere pre- 
tence as to the possession of land. The 
answer is that the Magistrate must then 
at once start an enquiry under S. 145 of 
the Code either in continuation of the 
order passed under S. 144 or in super- 
session thereof inasmuch the condition laid 
down for an enquiry under S. 145 
“that a dispute likely to cause a broach of 
the peace exists concerning any land” 


to quote the words of the section, will then 
have been satisfied. The section is impera- 
tive and enjoins upon the Magistrate to 
start an enquiry under that section when- 
ever (directly) he 

“is satisfied from tho police report or other- 
wise, such as an enquiry under 8. 144, that a 
dispute (real and homfide^ and not la mere pre- 
tence) exists.’* 

The magistrate cannot refuse in such 
a case to initiate a proceeding under 
S. 145, for in that case he will be 
refusing to exercise jurisdiction vested 
in him by law and shirking the duty 
enjoined upon him by the section, in 
such a case the retention of the 
order under S. 144 must lead to an 
irreparable injury to one of the parties 
who must be in actual possession of the 
land, by his possession being interfered 
with, though for a temporary period, for 
one of the objects of S. 144 is to prevent 
an obstruction, annoyance or injury, etc., 
“to any person lawfully employed ” There 
will then be obviously an improper use of 
S. 144 and an abuse of the process of the 
Court which my learned brother Muliick, 
J., lays down as affording valid grounds to 
vacate an order of a Magistrate under 
S. 144. Therefore, though the Magistrate 
may initiate a proceeding under S. 144 
and issue an order under that section in 
disputes concerning land, he will be 
justified in converting the proceeding into 
an enquiry under S. 145 when he finds 
that there is a hona fide dispute concern- 
ing the possession of land. In this case 
the Magistrate was informed by the 
Petitioner that there was a danger of a 
breach of the peace concerning the posses- 
sion of the land in dispute. He issued 
notice and made an enquiry as to posses- 
sion on the date fixed. He came to the 
conclusion that the Opposite Party was in 
undoubted possession of the land and 
there was no dispute as to possession of 
the land in question. He therefore proper- 
ly made his order under S. 144 as against 
the Petitioner, If on the other hand, ho 
had upon the evidence placed before him 
by the parties come to conclusion 
that there was hona fide dispute as to the 
possession of the parties, then he waS 
bound to start an enquiry under S. 145 
either in continuation of his order under 
S. 144 or in supersession thereof, for 
S. 145 is the only section under which 
an enquiry in such a case 4 .#.« wnere 



1922 shebauk simn p. kamaruddih mandal (Jwala Prasad, J») Pftlnm 441 


there is a danger of a breach of the peace 
concerning a dispute as to land, could be 
made. The continuance of the order under 
S. 144 without forthwith instituting pro- 
ceedings under S, 145 as observed above 
would then have been an improper use of 
S. 144 and an abuse of the process of the 
Court, and a refusal to exercise jurisdic- 
tion vested by statute, and we would have 
directed the Magistrate to exercise his 
jurisdiction under S. 145 of the Code. 
S. 144 is a larger and more general sec- 
tion than S. 145. An order under that 
section can be made under various 
circumstances including a danger of a 
breach of the peace. S. 145 is of limited 
scope and applies only when there is a 
danger of a breach of the peace. The 
former is discretionary ; the latter is 
mandatory, the latter provides for a 
thorough enquiry into the dispute as to 
possession of the parties which tends to a 
breach of the peace. Therefore when the 
special condition of S. 145 is fulfilled, 
S. 144 then yields to S. 145 in the sense 
that when he finds that there is a real 
dispute tending to a breach of the peace 
the Magistrate is bound to institute a pro- 
^ceeding under 8 145 and enquire into the 
possession of the parties, irrespective of 
any order that he might have originally 
passed under S. 144. This is a legal 
obligation cast upon* the Magistrate under 
S. 145. 

I have carefully considered the autho- 
rities on the Subject and particularly the 
language of Ss 144 and 145, and the 
above appears to me to be the true scope 
and meaning of these spctions. The 
language is clear and unambiguous. We 
have simply to interpret the sections as 
they are and cannot in any way limit or 
extend their scope on grounds of policy 
and other considerations which my 
learned brother Mullick, J., rightly depre- 
cates and which is not our function but 
that of tbe Legislature. In addition to 
the authorities already quoted, the follow- 
ing may Also be referred to : Parkar 
Mahton v. Bam Khelwan (7), Khamt 
Amina v. Emperor (8), Tarapada Bhatta- 
chart v. Emperor (9), and Joyanti Kumar 
Moeherjee v. J, B. Middleton (10). 


(7) (1906)llO,W.N. 271. 

(8) (1918) 8 P.L J. 243=47 I.C. 65- 

4 Pat.Ii.W. 354. 

(9) (1920) 1 P.L.T 72«66 IC. 193. 
(1^ (1900) 27 Oal. 785=4 O.W.N. 662, 

•1922 P—56 


The next question raised by Mjr. Pal is 
as to the power of the Magistrate under 
Cl. (4) of S. 144 to rescind or alter any 
order made under CL (1) of the section by 
himself or any Magistrate subordinate t© 
him or his predecessor in office. This 
question also does not really arise for Mr. 
Pal did invoke the power of the District 
Magistrate, who refused to interfere with 
the order passed by the Sub-Divisional 
Magistrate. Pie has come to this Court. 
We have, no doubt, jurisdiction to deal 
with the order of the Magistrate and to 
interfere or set it aside in case it was 
without jurisdiction or resulted in a denial 
of a fair trial. No doubt, we insist that 
a party should exhaust all his remedies in 
the Courts below before he comes to this 
Court. This only is a practice and a very 
desirable one ; but there is no absolute 
bar in law to the party coming direct to 
us under S. 107 of the Government of 
India Act when there is no right of appeal. 
Even if it was necessary that Mr. Pal 
should have gone to the District Magis- 
trate, which he actually did, and the 
District Magistrate whether for reasons 
good or bad refused to interfere. 

I do not know why he has raised this 
question now. In ground No. 2 of his 
petition to this Court he has attacked the 
order of the Dt. .Magistrate of the 3rd 
of May as being without jurisdiction and 
has urged that 

“ the learned District Magittrate ought to have 
interfered under S. 144, CL (4) of the Cod* of 
Criminal Procedure even on the merits of the 
case,*’ 

to use the exact wording of the petition ; 
yet Mr. Pal curiously enough argues that 
the District Magistrate had no power 
to interfere with the order of the Sub- 
Divisional Magistrate inasmuch as the 
order was attacked as being without Juris- 
diction. Why Mr. Pal is anxious to limit 
the power of the Dt. Magistrate is 
better known to himself, but the words in 
that section “rescind or alter ” are wide 
enough to vest the Dt. Magistrates 
mentioned in that clause with unlimited 
power to deal with an order passed under 
CL (1) of the section on the question of 
jurisdiction as well as upon the merits. 
Mr. Pal was trying to limit the meaning 
of the word " rescind “ which it naturally 
bears. The word “ rescind ” literally means 
“ re” again, ** scindere ” to cut off, to cut 
short, to remove. In the Imperial Diction- 
ary the word “ rescind ” is said to bear the 
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following meaning: “to abrogate, to 
revoke, to annul, to recall, to reverse,^© 
vacate, by the enacting authority or by 
superior authority; as to rescind a law, a 
resolution or a vote; to rescind an edict 
or decree; to rescind a judgment.’* This 
makes quite clear the sense in which the 
word has been used in Cl. (4) of S. 144 
of the Code of Criminal Procedure. The 
Magistrate himself who passes an order 
under Cl. (1) of the section, or his 
superior authority may set aside or vacate 
when it is found to be void ah initio for 
want of jurisdiction, or is bad on merits or 
is rendered unnecessary by subsequent 
event, such as the danger of a breach of 
the peace ceasing or for any other cause. 
Under this clause the Magistrate, who 
issues an order under Cl. (1) in the first 
instance, often discharges or sets aside the 
same against both or one of the parties as 
the case may be, or alters it by drawing up 
a proceeding under S. 145 of the Code 
when he finds that the case is a fit one for 
an enquiry under that section. The clause 
therefore is not capable of bearing the 
limited meaning sought to be imposed upon 
it by Mr. Pal. I confess that I had not so 
clear a view of the clause when in the case 
of Madan Lai v. Ful Chand Ram (llj, I 
followed the view expressed in the case of 
Laid Gopal Nath 8ahi v. Bahadur Baldeo 
Dag Birla (12). The point arose only 
incidentally in that case and my attention 
was not drawn to the Full Bench decibion 
of the Calcutta High Court in the case of 
Nahu Sardar v. Emperor (l) and the case 
of Be^ Mare Qowd (13), where a similar 
clause in S. 107 of the Code of Criminal 
Procedure has been interpreted to have a 
wide meaning. I therefore agree with the 
view of the learned Chief » Justice and 
Mullick, J., on this point. 

Application diimtseed. 


(11) A- 1. B. 1981 Pat. 392. 

(1») Or, Rev. No. 299 of 1919, decided onpgnd 
September 1919 by Bag, J.. 

(18) (1913) 8T Mad. l*fi«25 M. L. J 459- 
21 1. 0.U6-(1918) M. W. N. fl« (F. B.) 
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JWALA Prasad and Koss, JJ. 
Jaipal Bhagat — Petitioners 

V. 

Emperor — Opposite Party. 

Cr. Mis. Rev. No. 87 of 1921, 4ecided on 
2-12-1921 from Sub-Div. Officer, '^ettiah. 

Extradition Act {1903)<, Ss. 7, TO, 15 and 18'^ 
Absconding from jail in Nepal State^Extradi- 
tion loarrant sent by British envoy at Nepal DU 
Magistrate in British India is without juris* 
diction and carinot be acted upon by Magis- 
trate— Hi i,h Court can interfere with order 
0 / Magistrate. 

Absconding from jail not one of the 
offences mentioned in first Schedule. Therefore 
S 7 has no application at all to a warrant 
isHued by the British Envoy at the Court of 
Nopal for the arrest of a person who hag 
absconded from a jail in Nepal and has come 
into Br. India. Such a warrant ig without 
jurisdiction. S. 10 of the Act could only apply, 
if the warrant is wholly illegal and without 
jurisdiction. Therefore the arrest is without 
any authority, [P. 443, 0 2.] 

S. 16 of the Act empowers the Govern- 
ment of India and the Local Government 
to stay any proceedings taken under 
Chapter fill of the Act and to direct any 
warrant to be cancelled and the person 
arrested to be discharged But that does not 
necessarily oust the jurisdiction of High Court 
to interfere in a case where the action under 
the Act has not been taken under a valid 
warrant. This section ousts the jurisdiction 
of High Court to inquire into the propriety of 
the warrant but leaves open the question of 
High Court’s power to interfere with a Magis- 
trate’s action, if it was proved that such 
action was consequent upon a warrant issued 
by a Political Agent which was plainly illegaL 
The procedure for requisitioning the surrender 
of -any person accused of having committed 
any offence not necessarily an extradition 
crime is laid down in 8. 9 of the Act but the 
requisition of such a case has to bo made ** to 
the Government of India or to any Local Gov- 
ernment”. Where no such requisition is made, 
the warrant addressed to the Dt. Magis- 
trate cannot i'poBsibly be supported under S. 9. 
(41 C. 400 ; 18 C. W. N. 869; 14 Cr. L.J. 673.) 
If the treaty between British and Nepal 
Governments prohibits extradition for offences 
not specified therein, such prohibition over- 
rides the provisions of the schedule by 
virtue of S. 18, but there is no snch prohibition 
in the Treaty and therefore S. 9 does 
not in any way derogate from the provi- 
sion of the Treaty. The Act* practically 
enhances the power of the Nepal Government 
to requisition the authorities in the British 
territories to arrest and deliver fugitive offend- 
ers of their territory, 89 C. 164 ; 7 Bom. 
L,R. 463 followed. (P 444,0.1,2.] 

8. P. FormG— for Petitioner. 

The Gev. Advocate — for Opp-party, 
Jwala Prasad, J. — The case raises a 
very important question relating to the 
power of the High Court with respect to 
ugitive offenders. The petitioner was 
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arrested in Nepal on a charge 6f abetment 
of murder and was put in Birgunj Jail 
within the jurisdiction of Nepal Govern- 
ment. He, however, managed to escape 
from the jail and came to the neighbour- 
ing British territory in Bheriharwa, with- 
in the jurisdiction of the Bhaura Police 
Station. The Sub-Inspector of Bhaura, 
on l2th April 1921, reported the above 
fact to the Sub-Divisional Officer of Bet- 
tiah requesting him to communicate with 
the Hakim of Birgunj and to pass an 
order for the arrest of the petitioner. On 
14th April the Hakim of Birgunj wrote to 
the Sub-Divisional Officer of Bettiah re- 
questing him to have the petitioner arrest- 
ed and promising to send the evidence of 
nationality and criminality to the Sub- 
Divisional Officer of Bettiah. Thereupon, 
under the orders of the Sub-Divisional 
Officer the petitioner was arrested on the 
16th April 1921 and was remanded to 
Jail Hajat till the 1st May 1921. He 
remained in jail till the 31st May 1921 
when he was released on bail under the 
orders of the Sessions Judge of Muzaffar- 
pur. On the 11th June 1921 the Hakim 
of Birgunj forwarded to the Sub- Divi- 
sional Officer of Bettiah the evidence of 
nationality and criminality referred to in 
his letter of the 14th April 1921. The 
British Envoy at the Court of Nepal sent 
the extradition warrant under S. 7 of Act 
XV of 1903 (Indian Extradition Act) 
dated the 1st August 1921 to the District 
Magistrate of Champaran for the arrest 
and delivery of the petitioner to the Ne- 
palese Officer of the Birgunj Amini Court. 
The petitioner was then arrested on the 
2nd September 1921 and was remanded 
to Hajat pending arrangements for escort 
from Nepal authorities. 

His petition for bail having been reject- 
ed on the 3rd September 1921 the Sub- 
Divisional Officer cancelled bis order of 
the 2nd September and sent his report and 
finding to t^e District Magistrate to be 
forwarded to the higher authorities under 
S. 3 (3), Cl. 6 of the Extradition Act. 
The District Magistrate forwarded the 
■papers of the case to the Commissioner of 
the Tirhut Division by his letter No. 8176, 
dated the '30th September 1921 pointing 
out that the order of the Magistrate send- 
ing the case to the District Magistrate for 
reference to the higher authorities under 
S. 3jJ§), Cl. 6 was wrong as well as his 


omission to report the detention 6f the 
accused for more than two months. The 
District Magistrate thought that the case 
was governed by S. 7 of the Extradition 
Act, that the accused was arrested under 
S. 10 of the Act, that the Magistrate was 
bound to execute the warrant and to for- 
ward the petitioner to the Nepal authori- 
ties as directed therein, and that the peti- 
tioner's only course was to move the Local 
Government under S. 15 of the Act. The 
Commissioner agreed with the District 
Magistrate and returned the papers to him 
with the result that the matter has not 
been referred to the Local Government 
and the petitioner is now in Bettiah Jail 
to be forwarded to the Nepal authorities. 
In the meantime the petitioner came up 
to this Court with a petition challenging 
the jurisdiction of the Bettiah Magistrate 
to arrest him and detain him in the jail as 
stated above. A rule was accordingly 
issued by this Court upon the District 
Magistrate to show cause and the case has 
now come before us. 

The warrant in execution of which the 
petitioner has been arrested is expressed 
to have been issued under S. 7, Act XV of 
1903 (The Indian Extradition Act) and 
is addressed to the District Magistrate of 
Champaran, Motihari. It runs as follows; 
** whereas Jaipal Bbagat, being a Nepalest sub- 
ject, accused of absconding from jail has fled 
from Nepal to British territory and is at pre- 
sent in your jurisdiction this warrant is to 
authorise you to arrest end deliver the above- 
named person to the Nepalese Officer of the 
Biraganj Amini Court at Birganj in Nepal.** 
S.7 applies only to an, ‘‘extradition offence”. 
” Extradition offence ” has been defined 
by S. 2' of the Act to mean “any such 
offence as is described in the First 
Schedule Absconding' from jail is not 
one of the offences mentioned in that 
Schedule. Therefore, S. 7 has no appli- 
cation at all and the warrant in question 
issued by the British Envoy at the Court 
of Nepal for the arrest of the petitioner is 
without jurisdiction. The report of this 
District Magistrate to the Commissioner 
referred to above shows that the petitioner 
was arrested under the provisions of S. 10 
of the Act ; but that section could only 
apply if the warrant under S. 7 was legal; 
but, as shown above, the warrant was 
wholly illegal and without jurisdietj^p, 
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Therefore, the arrest of the petitionei; also 
was without any authority. 

j No doubt, S. 15 of the Act empowers 
|the Government of India and the Local 
Government to stay any proceedings taken 
under Chapter III of the Act and to direct 
any warrant to be cancelled and the per- 
son arrested to be discharged. But that 
does not necessarily oust the jurisdiction 
of this Court to interfere in a case where 
the action under the Act has not been 
taken under a valid warrant. 

In Budolph Stall maut In re (1) it was 
pointed out that the section does not take 
away the power of the Court to issue a 
haheae corpus or directions in the nature of 
that writ, inasmuch as neither that section 
nor any other provision of the Act has ex- 
pressly taken away the power of the Court 
with respect to habeas corpus. Similar 
was the view expressed in the case of Em^ 
peror v. Haseinaly Eizalhj (2). Kussell, J., 
observed as follows : — “ As was pointed 
out by Mr. Branson in his argument, there 
was some difficulty in ascertaining what 
the accused really were praying for ; but 
Mr. Dabar in his reply put it thus : — ‘ This 
Court can order the District Magistrate to 
hold his hand until the warrant is shown 
to be legal.* The objection to this, how- 
ever, is that by S. 15 of the Extradition 
Act it is the Government of India or the 
Local Government and (not the High 
Court) who may, by order, stay any 
proceedings taken under this Chapter 
and may direct any warrant issued under 
this Chapter to be cancelled. Ibis sec- 
tion ousts the jurisdiction of this Court 
to inquire into the propriety of the war- 
rant but leaves open the question of this 
Court’s power to interfere with a Magis- 
trate's action, if it was proved that such 
action was consequent upon a warrant 
issued by a Political Agent which was 
plainly illegal.” 

The above remark exactly applies to the 
mresent case. The procedure for requisi- 
tioning the surrender of any person accus- 
ed of having committed any offence, not 
necessarily an extradition crime, is laid 

I down in S. 9 of the Act but the requisi- 
tion in such a case has to be made “ to 
the Government of India or to any Local 


(1) (1912) 39 Cal. 164«16 C.W.N.1063* 
12 I. C. 273 -=14 C. L. J, 375. 

(2) (1905) 7 Bom. L.R. 463. 


Government.” In the present case no 
such requisition was made, therefore, the 
warrant in question, which was addressed 
to the District Magistrate of Champaran, 
cannot possibly be supported under S. 9 
either vzV/e also OulU Sahu ir* Emperor (3). 

The contention of the learned Counsel 
on behalf of the petitioner as to the ille- 
gality of the warrant and the want of 
Jurisdiction of the Magistrate of Cham- 
paran to arrest the petitioner and detain 
him in jail under the authority of that 
warrant appears to us to be substantial. 
We, however, do not think that there is 
any substance in the other contentions of 
the learned Counsel. If proper action 
was taken under S. 9 of the Act, perhaps 
the objection of the learned Counsel as to 
legality of the arrest and detention of the 
prisoner would not have been valid nor 
his contention that a fugitive offender of 
the Nepal territory could not be arrested 
in British India for offences other than 
those enumerated in the Treaty between 
the Nepal Government and the British 
Government, dated the 10th February 
1855 A. D., together with memorandum, 
dated 24th June 1881 supplemented 
thereto. 

Reliance is placed upon S. 18 of the Ex- 
tradition Act to show that S. 9 should be 
deemed to have been controlled by the 
Treaty, inasmuch as nothing in the Act 
has been declared to derogate from the 
provisions of the Treaty for the extradi- 
tion of offenders. That contention does 
not appear to be sound. If the Treaty 
prohibits extradition for offences not spe- 
cified therein, such prohibition overrides 
the provisions of the Schedule by virtue of 
S. 18, but there is no such' prohibition in the 
Treaty and, therefore, S. 9 does not in*any 
way derogate from the provisions of treaty. 
The Act practically enhances the power 
of the Nepal Government to requisition 
the authorities in the British territories to 
arrest and deliver fugitive offenders^ of 
their territory. 

There appears to ’be some misappre- 
hension of the offence said to have been 
committed by the prisoner in Nepal The 
report of the District Magistrate says that 
the petitioner escaped from the Nepal 
territory where he was kept awaiting trial 


(3) (1914) 41 Oal. 400*21 L C.^993«18 C. W 
N, 869. 
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for murder. The evidence forvardedby 
the Nepal Government to prove the crimi- 
nality of the prisoner disclose would only 
at the be^t ” a charge of abetment of 
murder. Abetment of murder is not one of 
the offences mentioned in the Treaty. 
Section 13 of the Act, however, makf^s the 
provisions of Chapter III apply to abet- 
ment of offences also. The evidence, how- 
ever, for v\.arded by the Nepal authr^rity 
does not disclose anything against the 
petitioner beyond a vague hearsay evidence 
of his having offered to certain people 
some money to cause murder of certain 
persons. 

The matter raised in this application is 
of great importance and we do not think 
that we wouLi be Justified in passing final 
orders in this case until we hear the 
learned Govern nent Advocate. We, 
therefore, request the learned Government 
Advocate to go through the papers of the 
case and to appear in the case at an early 
date. 

Ross, J. — I agree. 

Jwaia Prasad and Ross, — We 

have heard the learned Government Advo- 
cate who says that he has considered the 
law and authorities in the case and that 
he cannot take any exception to the view 
expressed in our decision of the 23rd 
November 1921. 

We, therefore, hold that the petitioner 
was arrested under an illegal warrant and 
we, therefore, direct that he be released at 
once. 

Petitioner releaietl. 
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CoUlTS AND ADAMI, JJ. 

Mohammad WaJieed and others — Appel- 
lants 

V. 

Mt, Sunder Bast Kuar and ethers — 
Respondents. 

S. A. N(5. 90 of 1921, decided on 9th 
June 1922. 

Revenue Recovery Act^ (1890)^ 8 5 — Sale of 
estate not in arrears is without jurisdiction and 
the title of real owner is not affected thereby, 

A Collector acts without; jurisdictioo iu sell- 
ing estates which are not in arrears under the 
Revenue Sale Law, as his power is restricted 
to a sale of estates in arrears only. The real 
owner’s title is not affected by the sale by the 
Collector of an estate not in arrears. 

[F. 446, a %) 


Masan Jan — for Appellants. 

8iv 'uandan Rai — for Respondents. 

Judgment -.—This was a suit for a 
declarition of the plainnff’s title to and 
for confirmation of, or, in the alternative, 
for possession of a share in man zalimipin 
Kumhaila, Tauzi No. 88 in the district of 
Shahabad. 

The suit wa^ di^-missed in the Court of 
first instance but was decreed on appeal 
and against this decree the defendants 
have appealed to this Court. It appears 
that in this mauza there were a number of 
co-sharers and there were various parti- 
tions and various separate accounts the 
last of which resulted in the plaintiff 
having a share of 1 anna 2 pies in Kh.ata 
No. 1. This share was in her possession 
and for it she paid Government revenue. 
There was a mistake, however, in tlie 
Collector’s register in regard to this share 
and it was included in the residuary share 
of the mahal. This residuary share was 
entered in the Collector’s register as 
1 anna 4^ pies but it was in reality 6 pies 
made up of 2h pies plus 3i pies wrongly 
entered in another khata. Subsequently 
the residuary share fell into arrears and 
was sold by the Collector to the contesting 
defendants who on the strength of the 
purchase took possession of the whole 
share as entered in the Collector’s register. 
The plaintiff brought this suit to recover 
her share which had never in fact been in 
arrears. 

The only question in this appeal is 
whether the defendants acquired by their 
purchase a title to the residuary share as 
recorded in the Collector’s register or 
whether they only acquired a title to the 
real residuary share. The learned Subor- 
dinate Judge has found that they only ac- 
quired a title to the real residuary share 
and that the plaintiff’s share which had 
been wrongly included was not 'affected 
by the sale. This view is, in my opinion, 
undoubtedly correct. Under the Revenue 
Sale Law the Collector is given power to 
sell estates and shares which are in 
arrears ; it gives him no Jurisdiction to 
sell shares which are not in arrears. If 
by mistake a share be sold which is not 
in arrears the Collector acts without 
jurisdiction ; and, that being so, the real 
owner’s title is not affected by the sale. 
This has been held in a long seriei of 
cases of which I need only refer to the 
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decision in Qanga Fragad Sahu v. Irsiud 
AUKhan (1). 

In my opinion the matter has been 
rightly decided by the learned Subordinate 
Judge and I would dismiss this appeal 
with costs. 

Apjeal dtsm'ssed. 

'll) (i9il)T5 CL. 
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Coutts and Adami, JJ. 

Sihnarayan 8ah and others — Appel- 
lants 

V. 

Maim Tada Pr ulhan and another — Res- 
pondents. 

8, A. No. 73 of 1921, decided on 6th 
June 1922. 

Contract Act^ S. 60 -Payments for rent — 
Creditor t if he wishes to credit them for arrears 
of previous years, must show that such arrears 
were actually due* 

If a creditor lisis credited certain payments 
towards arrears of rents, it is for him to show 
that arrears were due and what they amounted 
to, audio the absence of evidence on thfse 
points it must be held that he was not entitled 
to do BO. [P. 446, C. 2]. 

N* 0. 8 inha and N* 0* Ohose — for Ap- 
pellants. 

8aiyid Muhammad Tahir — for Respon- 
dents. 

Coutts, J. — This is an appeal in res- 
pect of a rent suit brought in the Santal 
Parganas. The suit was by the proprie- 
tors against the Prodhan for arrears of 
rent for 1325 and 1326 Fasli* The 
defendants pleaded payment. 

The Court of first instance found that 
arrears of rent for these years, except for 
a small amount of Rs. 188-13-9, had been 
paid but that the plaintiffs credited the 
payments to arrears which they 'said were 
due for previous years which they were not 
entitled to do. This decree was upheld 
on appeal to 'the learned District Judge 
except that he has found that the calcula- 
tion of the learned Subordinate Judge was 
wrong and he decreed the suit for 
Rs. 465'7-9| with Rs. 42-11-0 as interest. 
The plaintiffs have appealed and the con- 
tention made on their behalf is that they 
were .entitled to credit the payments to 
arrears of previous years. 

Both the Court below have found that 
by the law which applies in the Santal 
Parganas, payments of rent must be 
credited to current kists .unless there is an 
express agreement to the contrary. The 


learned Vakil for the appellants has very 
strongly contended that there is no such 
special law and that S 61 of the Contract 
Act applies. Neither the learned District 
Judge nor the learned Subordinate Judge 
has given us his authorities for holding 
that S. 61 of the Contract Act' does not 
apply, but it is unnecessary to consider the 
point, because the appeal fails on another 
ground, namely, that both the Courts 
below have disbelieved the accounts filed 
by the plaintiffs and have found that they 
have failed to establish what the arrears 
for previous years were. When the plain 
tiffs credited the payments to arrears alleg- 
ed by them to be due for previous years it 
was ‘certainly for them to establish that 
arrears were due and what the amount of 
the arrears was; and, having failed to d^ 
this, they were -not entitled to credit the 
payments as they have done. The appeal 
therefore fails. 

A ' cross-appeal has been filed to the 
effect that the calculation of the learned 
District Judge is not correct. I fail, how* 
ever, to see anything wrong in the calcula* 
tion. The cross-appeal therefore also fails. 
I would accordingly dismiss both the appeal 
and the cross- appeal with costs. 

Adami, J. — I agree. 

Appeal dismissed^ 


A.I,R. 1922 Patna 446 (2). 

Coutts, J. 

Amhika Petitioner 

V. 

Gaya Loan Office, — 0pp. party. 

Civ. Rev. No. 142 of 1922, decided on 
20th July 1922. 

Limitation Act, S. 20 — Payment towards prin^ 
cipal must be in handtoriting of debtor. 

Limitation uncitT 8. 20 cinnot be extended, 
unless the payment towards the principal is in 
the handwriting of the debtor. 

[F. 447, C. 1.] 

S. 8ahay—{ox Petitioner. 

Ban\'im Ch. De — for Oppodte Party. 

Coutts, J — The facts of the case as 
found by the learned Additional Subordinate 
Judge are that the decree-holder obtained a’ 
money decree in 1910. Certain applica- 
tions for execution were made and the last 
step- in-aid of execution was taken on 
14_5_.1918. On 27—7—1918 a sum of 
Rs. 5 was paid towards the principal 
and the present application was filed on 
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27-7-1921. The judgment- deb tor objected 
that the application was barred by limita- 
tion but the learned Additional Subordinate 
Judge has found that limitation is saved by 
the payment of Rs. 5 on 27-7-1^18. I am 
unable to .understand how he arrived at 
this conclusion. Limitation is not saved 
under S. 20 of the Limitation Act 
because the fact of the payment does not 
appear in the handwriting of the judgment- 
debtor. No step-in-aid of execution has 
been taken since 14-5-1918 ; consequently! 
the present application is clearly barred. 
The decision of the learned Addl. Sub. 
Judge must be set aside and the appli- 
cation for execution must be dismissed. 
The petitioner will be entitled to costs. 
Hearing fee two gold mohurs. 

Application dismissed* 

A.LR. 1922 Patna 447. 

COUTTS AND DAS, JJ. 

Tfilohe Prasad Singh — Appellant 

v. 

Umanand Lai and others — Respondents. 

S. A. Nos. '936 and 937 of 1921, decided 
on 21st July 1922. 

.(a) Civil F* C., 0. /, F* 9--Land recotded as 
Gairmazrua Am — Suit for declaration of title to 
General public are not necessary parties* 

A suit for declaration of title to land entered 
in the Survey Khataian as Gairmazrua Am is 
not bad for non-joinder of parfciee^if tht gene raj 
public are not made parties to it. [P. 447 C. 2-1 

(b) Evidence Act, S* 35’-Batwara Khashra is 
admissible in evidence* 

A Batwara Khashra is admissible in evidence. 
38 LC. 491 foil. IP- 447, C. 2 ] 

E. T. N. Sohay—lot Appellant. 

KailashpaH--iox Respondents. 

Coutts, J.— The plaintiffs in the two 
suits out of which these appeals arise are 
tenants in mauza Dajipur of which the 
defendants are the Maliks. The land in 
dispute has been entered in the survey 
khatian as fJairmazrua Am* The plaint- 
iffa claimed that it appertained to their 
ancestral holding consisting of some 34 
bighas which are said to be covered by 
plots Nos. 88 and 89 in an old Batwara 
•proceeding and they alleged that the land 
has been always in their possession. They 
therefore prayed for a declaration of their 
title to the disputed land as appertaining 
to their raiyati and for recovery of posses- 
sion. The suit was contested by the de- 
fendaiit No. 2 who alleged that ths land 
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was the exclusive land of the Maliks which 
had been settled with tenants under various 
pattas and habuliats. The suits were 
dismissed in the Court of first instance, but 
on appeal the suits have been decreed. 
The defendant No. 2 has appealed to 
this Court. 

The first point urged in appeal is that 
the land having been recorded in the 
record- of -rights as Qairmazrua Am the suits 
cannot proceed, the general public not 
being made parties. This is obviously an 
unsustainable contention, because the 
decree will be good as against the parties 
to the suit and will not affect the general! 
public. 1 

The second point urged is that the lower 
Appellate Court has relied to a great extent 
in coming to its decision on the Kheshra 
which was prepared in the old Batwara 
proceeding and it is contended that this is 
inadmissible in evidence. There are various 
authorities that the Batwara Khashra is 
admissible in evidence and I need only 
refer to a decision of this Court in Ajodhya 
Prasad Singh Kumar V. Kamal Narain 
Singh (1) in which it was held that such 
a Batwara Kheshra was admissible in 
evidence. This was a decision of a Judge 
of this Court sitting alone whose decision 
on this finding was upheld in Letters 
Patent appeal. The Batwara Kheshra is' 
evidence for what it may be worth and in 
a case such as the present case where the 
entry in the Kheshra is in favour 
of the tenants it is, in my opinion, 
very good evidence and evidence on 
which the Court was entitled to reply. 

The last point urged is that a partition 
decree (Ex. E) which was filed on behalf 
of the defendant has not been considered 
by the Lower Appellate Court. I find, 
however, from the judgment of the learned 
Additional Subordinate Judge that he has 
considered this document and, although he 
has not discussed it at length, he has 
certainly considered it. In the result I see 
no reason to interfere with the decision of 
the Lower Appellate Court and I would 
dismiss these appeals with costs. 

There will be only one set of costs. 

Das, J.— I agree. 

Appeals dismissed. 


(1) (1917) 88 I.C. 491. 
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CouTTs AND Das, JJ, 

Sajjad Eusdin and others — Defendants- 
Appellants 

V. 

Sahai Mai and atkers — Plaintiffs 
and ario^^er— Defendant-Respondents. 

S. A. No. 578 of 1920, decided on 21st 
July 1922. 

Civil P. C.t 0. 32t R. 4 {3]^Minor--AppoinU 
ment of guardian without his consent is without 
jurisdiction^ 

An appointment without his consent of a 
f^iuirdian for a minor in a suit is without juris- 
diction. The provisions of O. 32, R. 4 (3) in 
respect of consent are mandatory and there 
is nothinpf in the law to sugKest that, unless it 
is established that the minor is prejudiced, he 
cannot get relief. 

[P. 448, C. 2, P. 449, C. 1.] 

B. N. Mitter — for Appellants. 

Samhhu Sarau — for Respondents. 

Coutts, J. — The facts of the case are 
shortly as follows : Defendants Nos. 1 and 
2 are Maliks of the 'patti in which the 
land in suit lies. Defendant No. 1 and 
the mother of defendant No. 2 brought a 
suit for arrears of rent of this land against 
defendant No. 5, plaintiff No. 4, and his 
brother GajadharRai, raiyats of the hold- 
ing. They obtained a decree and in exe- 
cution of the decree they purchased the 
holding subsequently parting with some of 
their interest to the other defendants. The 
plaintiffs Nos. 1 to 3 were not parties to the 
rent suit and their case is that they were 
necessary parties as they were co-sharers 
in the holdin^g. The case of the plaintiff 
No. 4 is that although the decree was 
against him he was a minor at the time of 
the suit and was not properly represented. 
The plaintiffs accordingly brought this suit 
for a declaration that they were entitled to 
the land in suit. The defendants contend- 
ed that the plaintiffs Nos. 1 to 3 had no 
interest in the holding and that the plain- 
tiff No. 4 was properly represented by his 
mother who had been appointed his guar- 
dian ad litem by the Court, 

The Court of first instance found that 
the plaintiffs Nos. 1 to 3 had no interest 
in the holding and that the plaintiff No. 4 
was properly represented. The suit was 
accordingly dismissed. The plaintiffs ap- 
pealed and on appeal the decision of the 
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Court of first instance has been upheld in 
so far as the plaintiffs Nos. 1 to 3 are con- 
cerned but so far as the plaintiff No. 4 is 
concerned it has been held that he was 
not properly represented and that the suit 
in so far as his half share ia the holding 
is concerned must succeed. The defend- 
ants have appealed to this Court. 

The only question in appeal is whether 
in fact the plaintiff No. 4 was properly re- 
presented by his mother in the rent suit. 
It appears that the Court appointed plain- 
tiff No. 4*s mother as his guardian ; notices 
were issued on her, but her consent was 
not taken and she did not appear in the 
suit which was decreed ex parte as against 
the plaintiff No. 4. The learned Subordi* 
nate Judge has held on the authority of 
Narain Chandra Maudal v Joy NaVain 
liai (1) that it was not competent to the 
Court to appoint the mother of plaintiff 
No. 4 as his guardian without her express 
consent, that the appointment was with- 
out Jurisdiction and that the minor was not 
reprevented. I am in agreement with this 
view. It is the’view which has been ex- 
pressed in this Court in the case of Pandit 
Mohan Krishna Bar v. Ohowdhuri Ear 
Prasad (2) it is the view which has been 
uniformly adopted in Calcutta vide Annada 
Prasad Ohssh v. Upendra Noth Bey Sir- 
car (3) and it is undoubtedly in my o^: inion 
the correct view of the law. We have 
been referred by the learned v^akil for the 
appellants to cert dn decisions of the Privy 
Council and of this and other High Courts 
in India in which it has been held that 
although no appointment of a guardian 
has actually been made by the Couit yet 
if the mother appears and effectively repre* 
sents her minor son a formal order for her 
appointment is not necessary. These, 
however, are entirely different cases. In 
the present case the minor was not only 
effectively represented but was not repre- 
sented at all. We have also been re- 
ferred to certain decision of the Allahabad 
High Court in which it ha^ been held 
that where an appointment has been made 
without consent and where a decree has 
been passed ex p trte unless it has been 
shown that the minor’s interests have 


(1) (1916) 19 O.W.N. 687. 

(2) (1917) 40 I.C. 2. 

(3) A.LR. 1921 Oai. «00. 
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been prejudiced by the irregularity the 
minor has no right to set aside the pro- 
ceedings. tJhhatUr Singh v. Tej Singh 
(4). With all respect to the learned 
Judges of the Allahabad High Court who 
decided this case and other cases relied on 
in this decision I am unable to accept the 
view. The provision of O. 32, R. 4 (3) 
in respect of consent is mandatory and I 
can find nothing in the law to suggest that 
unless it is established that the minor is 
prejudiced he cannot get relief. 

This case has, in my opinion, been 
rightly decided and I would [dismiss the 
appeal with costs. 

Das, J. — I agree. Appeal di$mi$$9(L 
59 I . 

A. I. R. 1922 Patna 449. 

Bucknill, J. 

Jagu Fill — Petitioner 

V. 

Mahunda Koer - Opposite Party. 

Or. Rev. No. 278 of 1922 decided on 
6th June 1922. 

L ^Criminal S. 145 — Revision-- Order pur~ 

porting to be undet '^Review by Deputy Commis^ 
Stoner ex-parte, is illegal. 

A complaint was lodged as to the possesHion 
of certain property and the Sub-Divisional 
Magistrate made an enquiry, heard evidence 
and made an order purporting to be under 
S. 145. He found that the proceedings under 
S. 145 were no longer necessary as theie had 
been no breach of the peace during: four 
months previous to the proceedings. He found 
actual pasBossion in favour of the first party 
and ordered the crops to be delivered to them. 
On second party applying lor review to 
District Magistrate, he set aside the order of 
the Sub-Divisional Magistrate and ordered the 
crops to be delivered to second party. Held, 
although the procedure followed by the Sub- 
Divifiional Magistrate was irregular and was 
not according to the procedure as laid down by 
S. 146, Or. P. C. ho must be considered to have 
contemplated the proceedings to be under 
8. 146. Under the circumstances it was not 
open to the Deputy Commissioner to review 
the Sub-Divisional Magistrate's decision and in 
any case to do so ex»parte, and the order* of 
the Deputy Commissioner should be set aside. 

B'urther held that the order of Sub-Divisional 
Magistrate was not passed on proper procedure 
ana itthst be ^et aside. iP, 460, C. 1, 2.] 

A* B. Muhherjee — for Petitioner. 

0. 0 Pal -for Opposite Party. 

Judf nieiit —This is an application in 
Criminal Revisioral Jurisdiction, asking 
that an order of the Deputy Commissioner 
of Manbhum, dated the 30th of March last, 
setting aside an order of the Stb*Divi- 
1922 P—57 


sional Magistrate of Purulia, dated the 
28ti February last may be reversed. The 
matter 'is certainly a curious one. In 
order to understand, so far as can be 
gathered from the somewhat scanty record, 
what has really taken.place, it is necessary 
to examine carefully the order sheet of the 
Sub-Divisional Magistrate. It would seem 
th.it a complaint was lodged by a person 
as to the possession of cert un property, 
and the Magistrate on the 18th November 
19 il seems to have forwarde J this com- 
plaint to the police for inquiry and report* 
At the same time it appears that he order- 
ed that the paddy which was standing on 
the land should be cut and kept with some 
thiid person “until it is decided.” 

The Sub Divisional Magu^trate uho 
subsequently had control of the case 
appears to have obse;ved that notices or 
summonses upon the disputing parties 
were served. It would seem that from 
the beginning it was urideir contemplation 
of this Judiciary that the proceedings were 
being taken under the ptovisions of S. 145 
of the Criminal Procedure Code. I can- 
not, however, a certain that any proceed- 
ings as are contemplated in S. 145 vere 
actually 'drawn up, but at any rate 
w'hether that is so or, not, or whether what 
was done constituted a proper procedure 
under S. 145, the fact remains that the 
parties did come before the Sub-Divisional 
Magistr-le who seem*^ to have made an in- 
vestigation and an enquiry, to have heard 
evidence and, as I mentioned before, at a 
later stage it was transferred to the Sub- 
Divisional Magistrate for final disposal. 

Now on the 28lh of February 1922 the 
Sub-Divi;ional Magistrate who was deal- 
ing with the matter wrote a decision or as 
he calls it an order purporting to be under 
S. 145, Cr minal Procedure Code. It is 
really rather difficult to understand exactly 
what the Sub Divisional Magistrate consi- 
dered that he was doing. He finds that 
no proceedings under S. 143 of the Crimi- 
nal Procedure Code ar:r. any longer neces- 
sary becau'-e there had been no breach of 
the peace during the four months prior 
to his decision. One would have thought 
that had that been so he might simply 
have set aside the proceedings what- 
ever they were and have made no 
order except possible as to the disposal 
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of the already cut crops, however, as a 
matter of fact he did find that actual pos- 
session was with the first party and he 
ordered that the rice which had been cut 
and which was in the hands of a third 
party should be handed over to the first 
party. One cannot regard this order as 
very satisfactory and indeed under the 
circumstances it is one the propriety of 
which is extremely doubtful. It is said 
that what took place next was that the 
second party applied to the Deputy Com- 
missioner of Manbhum ex parte and that 
this officer, without issuing any notice to 
the present applicant and without giving 
the present applicant an opportunity of 
being heard, passed an ex part e order 
setting aside the order of the Sub -divisional 
Magistrate and directed that the rice 
should be handed over to the second party 
that is the opposite party now before me. 
The Deputy Commissioner quite rightly I 
think criticised somewhat strongly the 
procedure which the Sub-divisional Magis- 
trate had adop ed. He says, ** this is 
another case in which the Sub-divisional 
Officer has made a mess of law and pro- 
cedure and written a Judgment which is 
not a judgment under any section of the 
Criminal Procedure Code or any Code.’* 

I suppose that it is because he thinks 
that all the proceedings taken by the Sub- 
divisional Magistrate were so iiregular 
that he thought that he was justified in 
not only revising or reviewing or cancel- 
ling as he did the order of the Sub-divi- 
sional Magistrate but also in doing so 
ex p irte. The Deputy Commissioner 
points out that apparently no proper pro- 
ceedings were dra wn up under the provi- 
sions of S. 145 and that so far as he can 
gather notices under S. 144 were issued 
with regard I take it to the attachment of 
the crops. He also points out that the 
Sub-divisional Magistrate thought that 
there never was a likelihood of a 
breach of the peace. My practical diffi- 
culty in dealing with this question is 
that I find that the Sub-divisional Magis- 
trate certainly contemplated proceedings 
under the provisions of S. 145 although it 
is true that his order made thereunder is 
somewhat incomprehensible and although 
it may be also true that he did not carry 
out the proper procedure laid down by 
the provisions of that section. But at the 


same time the order does find possession 
in one party and does order, as I think he 
could order, the attached ciiOps to be 
handed to one of the parties. I am un- 
able to see how under those circumstances 
it was open to the Deputy Commissioner 
to review the Sub-divisional Magistrate’s 
decision and in any case even had he 
been able so to do. 1 do not appreciate 
how such action could with propriety be 
taken ex parte. Under these circumstances 
I have no hesitation in setting aside 
the order of the Deputy Commissioner 
of Manbhum, dated the 30th March 1922. 

There remains then on the record, that 
having been done, the order of the 28th 
February, that is the order of the Sub- 
divisional Magistrate, and although it may 
be that the primary application to me now 
is merely relative to the order of the 
Deputy Commissioner, I cannot think that 
it would be right for me to refrain from 
dealing also with what I regard as the 
defective order’ of the Sub-divisional Magis- 
trate. His order was not passed upon 
proper procedure and it must be set aside. 
The finding of possession is, so far as I can 
gather, not found in accordance with the 
provisions of the law. With regard to the 
way in which he has dealt with the dis- 
posal of the crops, his order simply follows 
his finding of possession and therefore in 
respect of that part of his order it is no 
better than the finding of possession itself. 
The very fact that he says that no pro- 
ceedings under S. 145 of the Criminal 
Procedure Code are necessary does not 
itself render the possibility of proper pro- 
ceedings under that section being com- 
menced de novo should such be necessary. 
In the meantime his order must be set 
aside and the crops or the proceeds thereof 
retained in the custody of the Court until 
the rights of the parties have been properly 
settled in accordance with law. 

Order set aside* 

A.I.R. l92TPaliiii 450, 

Dawson Miller, C.J. and B.ucknill; J. 

Hart Prasad Singha and others — Appel- 
lants v. 

Sourendra Mohan Sinha and others — 
Respondents. 

F. A. No. 191 of 1918, decided on 12th 
April 1922, from a decision of Sub- 
Judge, Bhagalpur, dated 17th June 1918. 
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(a) Sanihal Perganas Setiiefnefit Begnlaiion 
(III of J872)t 8* S'-^Absence of proof of Noiifi- 
cation-^ 8e0on does not apply* 

Where there was do .evidence of any noti- 
fication placing certain lauds under settlement 
nor was there a notification concluding the set- 
tlement jE/e/d,,S.5, did not apply in such a case. 

[P. 464. C.2.] 

(b) Santhal Per gannaB Settlement Begulation 
(Ul of 1872), 8*6— Interest cannot be awarded on 
decretal amount or in excess of the principal 
sum after crediting for interest already paid* 

Interest should not be awarded upon the 
decretal amount in sofaras it includes interest 
on the principal debt itself, as to do so, would 
contravene} the provisions of the Begulation, 
relating to compound interest. This 
principle applies equally where the amount 
decreed as interest already equals the sum 
advanced. All courts, whirever they may be 
situated, having jurisdiction within the 
Santhal Pergannas, must, when exercising 
jursidiction in cases arising within the Santhal 
Perg-inas, follow the rules relating to usury 
set out in the section. The intention of the 
section is that the liability for interest decreed 
can be in no case in excess of the amount 
actually advanced, (1918) Pat (Sup C W. N) 
306 Doubted but followed. 

Interest already paid must bo credited in 
arriving at the amount which may be decreed. 

[P. 456,0. 1, 2; P. 456, C. 1, 2-1 

(o) Limitation Act, 8* 2 (4)’^Son in a joint 
Hindu family ** claims through^* other members. 

In the case of a new-born son in a Mitak- 
shara family the person or persons through 
whom be derives this liability, must be toe 
other members of the family in whom the 
property which the son acquires by birth was 
previously vested. [P. 467. C. 2.] 

(d) Civil F*C., 0, 34, R. 6 — Omission to claim 
personal decree will bar mortgagee from suing 
therefor after war ds^Civil P. G ,8*11* 

Where the cause of action is the failure to 
repay the principal and interest due under the 
bond and tbe relief claimable is both against 
the property hypothecated and against tbe 
executants of the bond on their covenant to 
repay, if the mortgagees omitted to sue for a 
personal decree against the mortgagors on the 
covenant, they could not afterwards sue for 
that which was omitted. It is not usual or 
necessary to ask for a personal decree where 
the property is held liable for the whole of 
the principal debt and interest except in so 
far as the proceeds may bo insufficient but it 
is quite open to tbe court to pass a decree 
against the mortgagors on their covenant to 
repay the whole if a part of the claim should 
be held not to be chargeable on the property. 

[ P. 458. a 2.] 

(e) iftndtt Law-^Debt--^ Antecedent debt — Debt 
must be one incurred in substance and in reality 
antecedent to transaction* 

The doctrine of antecedency applies where 
tbe debt is one incurred in substance and 
reality antecedently to the mortgage whether 
or not the debt so incurred was secured by a 
ch&ife on tbe family property. 


({) Hindu Law^Debt'-'^ons' liability •^Exists 
duAng father's lifetime. 

Where the debt is incurred by each of the 
Leads of the four different branches of tbe 
joint family and all the other defendants are 
their sons and grandFons so that all the inter* 
ests were involved, the charge W(»uld be binding 
upon the property in the hands of all the 
defendants. Tbe doctrine of the liability of 
sons for father^ debt during the lifetime of the 
father is too well established at the present day 
to admit of its being questioned by a reference 
to the texts of tbe commentators. 15 Cal. 717 
and 20 Cal. 328, Foil. [P. 459, C. 2.] 

(g) Hindu Law^Deht — Legal necesaity*^Old 
transaction — Proof of inquiry, by creditor and of 
necessity for major portion of debt, let in— Court 
may presume necessity for the balance ateo— 
Marriage — Lavish expenses, if consonant wUh 
prestige of family will he justified. 

Whilst It is true that the onus of proving 
necessity rests upon the mortgagees, if they 
have the assurances of the borrowers that the 
debts incurred weie for family necessity and 
they made exhaustive enquiries as to the exis- 
tence of debts which amounted to a very large 
sura and even if a few small items out of the 
total might appear to be doubtful, the Court 
should not {■crutinize with meticulous care alter 
a lapse of twenty years < ach small item about 
which tbe existence of family necessity is 
doubtful so as to give to the mortgagors the 
bemfitof tbe doubt when tbe enquiries made 
by the mortgagees showed that the vast bulk 
of the debt appeared to have been incurred for 
family necessity and was subsequently acknow- 
ledged as a joint debt by the responsible beads 
of the different branches of the family. 

LP. 461, 0. i,] 

Marriage expenses though lavish and impro- 
vident from a European’s point of view are 
justified if they are in consonance with the 
position and prestige of the family. 

!P. 462, C.l,] 

If 20 years later it should appear that in a 
few instances there is no conclusive proof that 
the debts were actually incurred for family 
necessity or with tbe active participation of all 
the adult members of the family still if the 
circumstances show that the needs of the 
family were such that it is probable that the 
money even in those cases were required for 
family necessities, a court should not require 
absolute proof in every case but may presume 
that the lender satisfied himself at the time 
that the debts were of such a nature as bad 
been represented to him and as appear from 
the recitals in tbe bond [P. 468, 0. 1,] 

(h) Hindu Law — Ancestral proper iy^Property 
from mother is not* 

Per Bucknill, J Property acquired through 
the mother cannot be regarded as joint ances- 
tral family property, 26 M, 678 ; 36 Cal. 1039; 

8 P. L J 188» Foil. IP. 466. C. 2] 

(i) Civil P* C„ 0* 34, R* I^Non- joinder— 
necessary party — Omission to implead not due to 
negligence of party is not fatal. 

Bucknill f J it would be altogether un- 
reasonable to suggest that whore a neOessary 
party has been, not through ne^ligei^Of |^tlt 
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under circumstances which are properly ex- 
plicable, omitted from being made a party* to 
the suit, suohinon-joinder would necessarily be 
a fatal bar to the progress of the action. 

[P. 473. 0. 1 ] 

(;) Hindu LaW'^Deht — Mortgage by father’^ 
Suit On — Father cannot repnteni minor son as his 
guardian ad litem — Givil P. (7 , 0. R. 4 

Bncknill^ /, — The interest of son in a suit on 
a mortgage by the father is against that of the 
father and therefore the father cannot repre- 
sent son but perscms who could plead illegality 
or immorality of the debt can represent 
the son. 9 C- L. J. 485 ; 15 C L. J, 446 ; 
34 A. 549 ; 16 C.L.J. 264 ; A.I.R 1914, P.C. 
136 Foil. [F,474,C 1.) 

(k) Hindu Law — Alienation — Legal necessity 
•-^Enquiry by creditor — Reason given by alienor 
found to he proper by creditor -- No enquiry into 
all oitGumstances is necessary, 

Bucknilt t J’ When a lender contemplates 
lending money to a karta of a joint family, it is 
probable that according to the present law, he 
should make some clear enquiry to the rea- 
son for which the loan is being arranji/ed but 
provided that he is told that r- ason and that 
reason seems to him a proper one, it is not 
necessary for him to make any further enquiry, 
A leader need not examine entirely the circum- 
stances of the borrowers or to do more than be 
assured by him that the money is required for 
the legal necessity or the family benefit of the 
family which the borrower represents. 

[F. 477. C. 2]. 

B. (7. Manuka K, B, Dutt^ 0, 0. Bass^ 
8> M* Mullickt 8, 0. Bait and L, K, Jha — 
for Appellants. 

8 H, Imumt P*K, Sent L*N, Singht N.0» 
Binha and H, 0. Gh^ish — for Respondents. 

Dawson Miller, C. J.— The suit out 
of which this appeal arises was instituted 
in the Court of the Subordinate Judge cf 
Bhagalput on the 5th February 1915 by 
the respondents claiming Rs. 11,81,811 
principal and interest due under a mort- 
gage bond, dated the 21st December 1896 
executed by some of the appellants to 
secure a sum of Rs. 3,50,000 of which 
Rs. 1,36,142 were advanced in cash the 
balance being the amount due under a 
previous bond. The bond in suit provided 
that the principal sum was to carry 7i per 
cent, compound interest with yearly rests. 
The principal was lepayable in the month 
of Falgoon 1310 F. The last day of Falgun 
1310 F. corresponds to the 14 th March 
1903 A. D. The first party defendants 
are the surviving executants of the bond 
and other members of their family who 
form a joint Hindu family governed by 
the Mithila law. The second party 
defdudfttit Dwarka Prasad Singh is no 
Jonger a menibet of the family having been 


adopted into another family. The third 
party defendants are subsequent trans- 
ferees of some of the mortgages property. 
The remainder are those having varying 
interest in the property and who have been 
substituted for others. The plaintiffs are 
the successorsdn-interest of the mortgagee 
Rai Bahadur Surjya Narain Singh, decea- 
sed. Various issues were raised at the trial. 
The Subordinate Judge before whom the 
case came found all the issues in favour of 
the sdaintiff’s except as to certain items of 
the loan which he found were not justified 
by legal necessity. He passed a mortgage 
decree in favour of the plaintiffs for 
Rs. 15,27,997 including costs and interest 
up lo the expiry of the days of grace and 
as against the executants of the bond a 
further personal decree for the sum of 
Rs. 44,164 including interest and propor- 
tionate costs in respect of that part of the 
advance which he considered was not justi- 
fied by family necessity. He further 
ordered that the latter sum should carry 
interest at 6 % per annum from the date 
of the decree until realization. 

From that decree the defendants first 
party have appealed to this Court. Six 
points have been urged before us on behajf 
of the appellants : — (1) That the Bhagal- 
pur Court had no Jurisdiction to try the suit. 
(2) That the mortgaged property being 
situated within the Santhal Perganas the 
amount of interest that can be decreed is 
limited by the ‘provisions of S. 6 of Regu* 
lation 111 of 1872 relating to the Santhal 
Perganas. (3) That the suit is barred by 
limitation. (4) That the claim for a personal 
decree is barred by the provisions of Order 
2, Rule 2 of the Civil Procedure Code. 
(5) That there being no legal necessity 
or antecedent debt justifying the greater 
part of the loan the mortgage is to that 
extent not binding on the joint family pro- 
perty. (6) The interest at 6 per cent, awar- 
ded by the decree is contrary to the provi- 
sions of S. 6 of Regulation 111 of 1872. 
The determination of the first point 
depends upon whether S. 5 of the Regu- 
lation of i 822 as amended by subsequent 
legislation bars the jurisdiction of the Civil 
Courts in the circumstances existing when 
the suit was instituted. S. 5 as amended 
by Regulation III of 1908 is as follows:— 

5, (1) From the date on which, under 
S. 9, the Lieutenant-Governor declares 
by a notification in the Oalouita Qagette 
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that a settlement should be made of the 
whole or any part of the Santhal Perganas, 
until the dAte on which such settlement is 
declared, by a like notification, to have 
been completed, no’Suit shall lie in any;Civil 
Court established under theBengaljAgra and 
Assam Civil Courts Act, 1887, in regard to 
(a) any land or any interest, in, or 
arising out of, land or 

(h) the rent or profits of any land, or 
(<j) any village headship or other office 
connected with any land, in the area cove- 
red by such first mentioned notification ; 
nor shall any Civil Court proceed with the 
hearing of any such suit which may be 
pending before it.*’ 

The second clause of the section states 
that the Courts in wiiich the suits referred 
to shall be tried are those appointed by the 
Lieutenant-Governor under the provisions 
of the Santhal Perganas Act, 1885 or 
under S. 10 of this Regulation The 
9th section referred to in S. 5 enables the 
Lieutenant-Governor from time to time by 
notification in the Calcntia Gazette to dec- 
lare that a settlement shall be made of the 
whole or any part of the Santhal Perganas, 

Whether at the daie of this suit settle- 
ment operations which began in 1873 had 
been completed and notified in the Calcutta 
Oazetie is a question of fact. 

On the 20th June l!^04 the same plaint- 
iffs or their predecessors-in-interest insti- 
tuted a suit on the same bond against the 
defendant’s family and obtained a decree 
which was affirmed on appeal by the High 
Court of Calcutta. The defendants car- 
ried the same on appeal to His Majesty in 
Council on the 19th May 1914; that appeal 
was allowed and the suit was dismissed 
on the ground’ that S. 5 of Regulation III 
of 1872 was a bar to the jurisdiction of the 
Bhagalpur Court, at the date when the suit 
was instituted. The reason for that deci- 
sion was that the greater portion of the 
land included in the bond was situated 
within the Santhal Perganas and although 
some portions of it bad been settled 
and notifidhtion to that effect had been 
made as provided in the section, other 
portions were still under settlement, 
• their completion not having been notified 
when the suit was instituted See Maha 
Prasad Singh V. Bamani Mohan Singh^]) 

(1) AT.R. 1914 P.O. 140*42 CaU 116*41 LA 

197 (P C.) 
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The respondents contend however that 
on1:he SthP'ebruary 1915 when the plaint 
in the present suit was filed, the settlement 
had been completed and duly notified and 
S. 5 of the Regulation had therefore ceased 
to operate. The appellants on the other 
hand say that although the last settlement 
operations in Santhal Perganas were com- 
pleted in the year 1910 there was never 
any notification in the Calcutta Gazette to 
show that all the lands mortgaged and 
placed under settlement had been so settled. 

There have been altogether four settle- 
ment operations in the Santhal Perganas 
since the Regulation of 1872 was passed. 
The first was that conducted by Mr. Wood 
which continued from 1873 to 1879; the 
second was Mr. Craven’s settlement which 
began in 1889 and ended in 1894. Bet- 
ween 1898 and 1905 Mr H. McPherson 
continued the work of re settlement begun 
by Mr. Craven. Certain villages still remain- 
ed unsettled when Mr. McPherson made his 
final report and these were dealt with in 
Mr. Allenson’s settlement between 1906 
and 1910. Since that date no further set- 
tlement operations have taken place in the 
Santhal Pergan is. The appellants’ case is 
that the whole of ihe Santhal Perganas 
was placed under settlement in 1873, Mr. 
Wood being deputed as Settlement 
Officer for the purpose and that no notifica- 
tion was ever published in the Calcutta 
Gaze* to relating to the completion of that 
settlement. For the first part of this 
contention they rely upon a statement in 
Mr ‘McPherson’s settlement report. For 
the second part they rely upon the 
fact that no noti; cation of the comple- 
tion of Wood’s settlement was pro- 
duced. Since Mr. Wood’s time however 
there has been a re settlement by other 
Settlement Officers and in each case the 
notification required by S. 5 have been 
issued and are in evidence before us. 
The passage relied on in Mr. 
McPherson’s report to the effect that the 
whole of the Santhal Perganas was 
placed under settlement in 1873 is to be 
found at the beginning of his report and 
may be quoted here. It states ** The 
whole of the Di-^trict which has an area 
of 6,470 square miles was settled for the 
settlement,' the period being reckoned 
from the time when the land is notified 
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as under settlement to the time when the 
settlement is notified as completed.*’ I'he 
appellants who rely on the absence of a 
notification declaring that Wood’s settle- 
ment was completed have given no evi- 
dence to show that that settlement was 
made under any notification in the Calcutta 
Gazette or to show that the notification, if 
any, authorizing that settlement included 
the lands in suit. The passage relied on in 
Mr. McPherson’s report shews that the 
whole district was settled between 1873 
and 1879 and on the evidence produced 
there is nothing to show that the lands in 
suit were the subject of a notification 
either at the beginning or at the end of the 
first settlement. It is not disputed that 
Wood’s settlement ended more than 35 
years before the suit was instituted and 
the appellants are raising a purely techni- 
cal objection that there is no notification 
to that effect. I think they are met how- 
ever upon their own ground by the reply 
that they have failed to show that the 
lands in suit were ever brought under set- 
tlement by notification in the Calcutta 
Gazette, In effect we are asked in the 
first place to assume without evidence that 
there was a notification placing the lands 
in suit under settlement in 1873 and in the 
second place that although that settlement 
was concluded many years ago and a re- 
settlement has since taken place there was 
no notification of the completion of the 
Settlement of those lands by Mr. Wood. 
It appears to me that the appellants fail at 
the outset to establish their plea in so far 
as it depends upon the first settlement. 

It is contended however that even under 
the subsequent settlements the whole of 
the lands in suit were never notified as out 
of settlement. Reliance was placed upon 
a passage in S. 103 at Para 66 of 
Mr. Allenson’s report to the effect that 45 
villages of Taluk Barcope which had not 
been settled by Mr. Craven were included 
in Mr. McPherson’s second programme, 
and that the notification of the completion 
of the settlement under Mr. McPherson’s 
first and second programme showed only 
three villages and forty villages respecti- 
vely as having been settled. Mr. Allenson 
adds however in his report "But the bulk 
of the estate, «?/«., 6,686 squire miles has 
been re-settled in the present programme.” 
■jTbo notification authorizing Mr. Allenson’s 


settlement includes 201 villages in Barcope 
Tauzi No. 481 and the notification of com- 
pletion of that settlement has been pro- 
duced and proved. Assuming that a few 
villages in Barcope were not settled by 
Mr. McPherson there is no evidence to 
show that these villages were not included 
in the settlement made by Mr. Allenson 
who took over charge from Mr. Me 
Pherson in 1905. There is nothing to 
show what villages they were and there is 
certainly nothing to show that they were 
compromised in Tauzi No. 481 of Barcope 
within which Tauzi alone the mortgaged 
property in Barcope is situated. Thb 
tauzi now comprises only a portion of 
what is known as Taluk Barcope or Tappa 
Barcope. The appellants have therefore 
failed to show that any of the mortgaged 
properties was notified for settlement and 
not notified as settled. The plea as to 
jurisdiction accordingly fails. 

The second point raided is whether the 
restriction as to interest contained in S. 6 
of the Regulation of 1872 as binding upon 
the ordinary Civil Courts locally situated 
outside the Santhal Pergannas but exer- 
cising jurisdiction over property within that 
area, and, if so, whether the section applies 
when no settlement operations are going 
on. The second branch of this question 
can hardly arise independently of the first 
as it is only during settlement operations 
that the jurisdiction of the ordinary courts 
is barred. S. 6 is as follows 

" 6. All courts having jurisdiction in 
the Santhal Perganas shall observe the 
following rules relating to usury namely:— 

(а) interest on any debt or liability for a 
period exceeding one year shall not be de- 
creed at a higher rate than two per cent, 
per mensem notwithstanding any agree- 
ment to the contrary, and no compound in- 
terest arising from any intermediate adjust- 
ment of account shall be decreed ; 

(б) the total interest decreed on any loan 
or debt shall never exceed one-fourth of 
the principal sum, if the period be notmosie 
than one year, and shall not in any o&et 
case exceed the principal of the original 
debt or loan. 

(Explanation), — The expression ‘inter- 
mediate adjustment of account ’in Cl. (a) 
of this section means any adjustment 
of account which is not final, and inclu- 
des the renewal of an existing claim by 
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bond, decree or otherwise when, without 
the passing of fresh consideration, the 
original claim is increased by such re- 
newah 

Illustration , — A bond is given for 
Es. 75 of which Ks. 25 are interest. Unless 
the obligee can prove to the satisfaction 
of the Court that he gave such considera- 
tion for the bond as rendered the transac- 
tion fair and equitable, of‘ the Rs. 75, 
Rs. 50 only will bear interest, and the 
limit of the claim on the bond will be 
Rs. 100.’* 

The explanation and the illustration 
appended to the section were added in 
1893 by the Santhal Pergannas Justice 
Regulation. (V of 1893). 

There appears to me to be no reason for 
limiting the operation of Section 6 to such 
time as settlement operations may be in 
progress. Had this been the intention, 
one would have expected that words 
limiting its operation to a particular period, 
as in Section 6 would have been inserted ; 
nor can I see any reason why Section 6 
any more than Section 7 should be limited 
in the manner suggested. The latter sec- 
tion which exempts certain agreements as 
to rents and rights in land from stamp 
duty is clearly intended to be general and 
permanent in its application. The reason 
for the enactment of the section is no 
doubt to be found in the preamble of Act, 
XXXVII of 1885 which by Section 2 of 
the Regulation must be read with it, and 
which recited that the general Regulations 
and Acts are not adopted to the uncivilized 
race of people called Santhals who inhabit 
the district. It would be a curious result 
of this legislation if the protection from 
their own ignorance and improvidence 
aflForded to the Santhals by the section 
should depend upon the fortuitous circum- 
stances of a settlement being in operation. 
I am unable to accept this view. The 
considerations just mentioned apply to some 
extent also in determining whether the 
courts mentioned in the section are only 
courts locsilly situated in the Santhal 
Pergannas or all courts having jurisdic- 
tion within, even when situated outside, 

. that area. I think the plain meaning of 
the section is that all courts, wherever 
they may be locally situated, having 
Jurisdiction within the Santhal Perganas 
must, when exercising jurisdiction in 


casesarising within the Santhal Pdrganas, 
folldw the rules relating to t|sury set out 
in the section. This was the view ex- 
pressed by Lord Moulton in deliveringthe 
Judgment of the Judicial Committee in 
Maha Prasad Singh v. Bamani Mo hon 
Singh il). It is contended that the view 
there expressed was obiter as the case 
was decided upon the inter-relation of 
Cl. 5 of the Regulation. The case how- 
ever went before their Lordships on 
appeal upon this very question, and, 
although their decision was ultimately 
based upon the question of jurisdiction, 
they thought fit to express an opinion 
upon the interpretation of the clause. 

6. The whole of the Acts and Regula- 
tions relating to the Santhal Perganas 
were there considered and it was found 
that the ordinary courts had no jurisdic- 
tion to try suits relating to land in the 
Santhal Perganas so long as the land was 
under settlement “ and further that what- 
ever be the court that has jurisdiction to 
decide cases within the Santhal Perganas 
and is exercising that Jurisdiction it must 
observe the 2 rules relating to usury above 
referred to and in a latter pfissage in the 
judgment their Lordships are also of 
opinion that apart fiom the quehtion of 
jurisdiction, any court dealing with the 
subject-matter of the suit would be bound 
to give full force and effect to the provisions 
of Section 6 of the Santhal Perganas 
Settlement Regulation, 1872, relating to 
usury and therefore ought to refuse to 
decree any compound interest arising from 
any intermediate adjustment of interest or 
any amount of total interest exceeding the 
principal of the original debt or loan.” 
This can only mean as I interpret it that 
even if the Bhagalpur Court which had 
tried the suit then under appeal had had 
jurisdiction, it would have been bound by 
the provisions of S. 6. Whether this part 
of the decision of their Lordships is bind- 
ing upon this Court or whether it is to be 
treated merely as obiter dictum, need not 
be determined as I should have taken the 
same view even without the assistance of 
that decision. 

It remains to consider the interpreta- 
tion of the rules contained in S. 6 and 
how they affect the facts of the present 
case. The bond in suit was the fifth of 
the series, the last three of which were 
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renewals of the previous bonds and inter- 
est then in a|:rears and the last tw6 of 
which included additional ca^h loan. The 
following table shews tome particulars of 
the different bonds which may conven- 
iently be stated here : — 


Date of 
bond 

Principal 
and rate of 
interewt. 

Canh con- 
bideration. 

Paynu'iits 

acimitted. 


Ka. 


Ra. a. p. 

(1) 3rd Oc- 
tober 
1883 

73,000 

12 p.u. 

Rs. 73,000 

12,0^0-0.0 
Pi in Cl pal. 
43,917 8 0 
intert 8t. 

(2) 20th 
Septem- 

12,000 

11 p c. 

Rs. 12,000 

443-10-71 

interest. 

her 188« 



(8) 10th 
May 1890, 

95,600 

10 p.c. 

nil 

7, '137-13-3 
inleiesl- 

(4) 29th 
Septem- 

1,67,000 

9 p.c. 

R8,64,761-1 9 

39.705 13-3 
intelest. 

ber 1891 



(5) 2lBt > 
Decem- 

8,60,000 

7i p.c; 

Ra. 1,36,142 

.>6,248-3-74 

interest. 

her 1896| 




1 

, 1 

2,86.903-1-9 

1,48,352-7-14 


Some argument was addressed to us as 
to the meaning of compound interest 
arising from any inter iiiediate adjustment 
of account, and the explanation added to 
the section. It is admitted however by the 
appellant that simple interest calculated 
on the actual cash advanced beginning 
with the first b >nd amounts to more than 
the total sums advanced which, it is con- 
tended, form the principal of the original 
debt or loan. The actual sums advanced 
amount to Rs. 2,83,903-1-9 of which 
Rs. 12.000 were repaid on the 13th 
January 1884 leaving a balance of 
Rs. 2,73,903-1-9 which according to the 
appellants is the limit of the total amount 
of interest payable. The total amount 
of interest admittedly paid was 
Rs. 1,36,357-7-1 i leaving a balance of 
Rs. l,37,95l-10-7i as interest payable in 
addition to the principal. If the appel- 
lants should fail to establish their other 
contentions they admit this basis of calcu- 
lation as establishing their liability. The 
respondents on the other hand say that the 
principal of the original debt or loan is 
Rs. 3,50,000, the amount of the last bond, 
as this was a new settlement for which 
consideration was given by a reduction of 

( interest. Clause (b) however of the sec- 
cion provides in terms that the total inter- 


est decreed shall not exceed the principal 
of the original debt or loan and makes no 
exception in cases of renewal or inter- 
mediate adjustment and the illustration 
seems to make it clear that in no case can 
more than the total sum advanced be 
decreed as interest. I think the iiuention 
of the section is that the liability for inter- 
est decreed can be in no case in excess of 
the amount actually advanced. 

The respondents further contend that 
the interest already paid should not be 
credited in arriving at the amount which 
may be decreed. The working of clause 
(6) of the section, if taken in its literal 
sense, would appear to support this view. 
This interpretation is, I think, contrary to 
the apparent purpose of the enactment as 
pointed out by Sir Francis Maclean, 
C. J., and Pargiter, J. in llam Chavdra 
Marwart v. Itani Keshohali h um in ^ (2) 
where the question was fully considered 
and I See no reason to differ from the view 
expressed by the majority of the Court in 
case I think the intention of the legisla 
ture was that the amount decreed should 
not be such as to increa e the total 
liability of interest on the bond beyond the 
amount of the principal debt and this in- 
tention is to some extent borne out by 
reference to Cl. fa) which restricts the rate 
of interest; I hold therefore that the inter- 
est recoverable should be limited to (he 
amount of the principal of the original debt 
or loan after crediting the imerest already 
paid. 

The third question relates to limitation 
and arises under the following circum- 
stances. The due date of the fifth and 
last bond was the 14th March 1903 and 
no interest has been paid since then or 
any acknowledgment made which would 
postpone the commencement of the limita- 
tion pepod which in the present case is 
12 years. The present suit was instituted 
on the 5th February 1915 after an un- 
successful attempt to sue in the Bhagal- 
pur Court which was dismissed by ^e 
Privy Council as already stated for want 
of jurisdiction. The previous suit from 
♦he time of its institution to the date when 
it was finally disposed of by the Judicial 
Committee occupied a period of about iO 
years, t;?*., from the 20th June 1904 to 
the 19th May 1914 and even without 

(2) (1906) i d. L 183. ~ 
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deducting this period the suit was institut- 
ed within the limitation period. But the 
defendant 16 (a) Sripati Singh was not 
originally a party to the suit. He was 
added as a defendant on the 30th May 
I9l6 that is more than 12 years after the 
cause of action arose. By S. 22 of the 
Limitation Act, the suit must be deemed to 
have been instituted against him on that 
date. Sripati is the minor son of Sasi 
Bhutan Singh, defendant No. 5 and grand- 
son of Maha Prasad Singh, deceased, both 
of whom were executants of the bond. 
Fie was born in 1910 after the bond was 
executed and whilst the previous suit was 
pending. He therefore as a member of 
the family acquired an interest by birth in 
the equity of redemption in the mortgaged 
property. It is contended by the appel- 
lants that under O. 34, R. 1, of the Civil 
Procedure Code he was a necessary parly 
to the suit and as he was not joined as a 
party until after the limitation period had 
expired, the suit cannot now be entertained 
and should be dismissed. 

To this contention the respondents reply, 
first, that by S. 14 of the Limitation Act 
the lO years during which they were prose- 
cuting the previous suit should be excluded 
in computing the period of limitation ; 
secondly that Sripati was not a necessary 
party as his interest was sufficiently repre- 
sented by his father or by one or other of 
the members of his family who were origi- 
nally joined, some of whom at least were 
not executants of the bond and have raised 
all the pleas that are open to Sripati ; 
thirdly the respondents had no notice of 
Sripati’s existence and could not reason- 
ably be expected to have such notice until 
the 25th April 1916 when it was first dis- 
closed in the written statement of the 
appellant Lakhi Prasad and that imme- 
diately afterwards they made enquiries 
which disclosed that Sripati had not been 
living with his father’s family but with 
his malernkl grandfather of Mabagaon 
siifce his birth, and that he was thereupon 
added as a* party on the 30th May; and 
that O. 34, R 1 only applies provided the 
plain tiflf had notice of the interest there 
•referred to, as under the law previously in 
force under S. 85 of the Transfer of Pro- 
perty Act ; fourthly, that the defendant 
Sripati, not having been born* at the date 
of the mortgage, at most only acquired a 
right in the equity* of redemption remain- 
ing in*his father’s family. And the effect 
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of his non-joinder would merely be \o keep 
his right of redemption alive. * 

In my opinion the first point raised by 
the respondents, «?/'«., S. 14 of the Limit* 
ation Act is a complete answer to the plea 
of limitation. When the previous suit was 
instituted Sripati was not born and cotild 
not then be made a parly. He was added 
about a year* and two, months rafter the 
limitation period expired, and even if the 
period between the institution of the first 
suit in 1904 and Sripati’s birth in 1910 be 
alone excluded, the limitation period as 
against him had not expired. It is argued 
however that he was not a defendant in 
the first suit and that S. 14 of the Act only 
applies to cases where the defendants are 
the same. By S. 2 (4) of the Act “de- 
fendant ” includes any person from or 
through whom a defendant derives his 
liability to be sued. It is in my opinion 
through his father and the other members 
of his family that Sripati derives his liabi- 
lity to be sued. It is by reason oR the 
charge created on the family property by 
them that Sripati, as a member of the 
family with an interest in that property 
acquired at his birth, derives his liability 
to be impleaded as a defendant in (a suit 
against the family property. We have been 
referred to certain decisions, of Which 
Sunder Lai v. Chi tar Mai (3) may be cited 
as typical to show that a son in a Mitak- 
shara family does not claim under his father 
within the meaning of S. 13 (now S. 11) 
of the Civil Procedure Code. 

Whatever may be the weight of those 
authorities, and 1 express no opinion about 
them, they are not authorities as, to the 
interpretation of S. 2 of the Limitation 
Act. That section seems to assume that 
every person who acquired an interest by 
devolution or otherwise in the subject- 
matter of litigation previously vested in 
others, which renders him liable to be im- 
pleaded as a defendant, derives his liability 
to be sued from or through somebody. In 
the case of a new born son in a Mitakshara 
family, the person or persons through whom 
he derives this liability ‘must be the other 
members of the family in whom the pro- 
perty which the son acquires by birth was 
previously vested. If the appellant’s con- 
tention be accepted it would in many cases 
work a manifest injustice. They contend 
that each member of the joint family alive 

“l3)' (r90G) 29 '~XiT7i^3™XT^ 

A, W. N, 242, 
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at the date of the suit is a necessary party, 
in whose absence the suit is not mainfain* 
able and further that the time occupied 
in the previous fruitless litigation cannot 
be deducted in estimating the limitation 
period as against him even if he was bom 
the day before the second suit was insti- 
tuted. In such a case if the second suit 
was instituted after 12 years from the 
date when the cause of action arose the 
non-joinder of the newly born son, of whose 
existence the plaintifiFs had no knowledge, 
would render the whole suit liable to dismis- 
sal unless, it can be said that the new mem- 
ber of the family derives his liability to be 
sued from or through his father or those who 
before his birth represented the property. In 
my opinion S. 14 of the Limitation Act ap- 
plies and the suit is not barred. It is not 
necessary therefore to consider the other 
points taken by the respondents on this 
part of the case. 

The fourth point taken by the appel- 
lants relates only to the respondent’s 
right to a personal decree against the 
executants of the bond, It is contended 
by the appellants that in the previous 
suit no claim was made for a personal 
decree and therefore the respondents are 
precluded by O. 2, R. 2 from suing 
for the relief which they omitted from 
the previous suit. As an alternative ar- 
gument they contend that if a claim 
for a personal decree must be taken to 
have been included in the previous suit 
then it must be regarded as having been 
dismissed, not for want of Jurisdiction, 
but on some other ground and the matter 
is fB$‘ judicata and cannot be re-opened. 
For this part of the argument they rely 
upon S. 2 of the Civil Procedure Code 
read in the light of the 4th and 5 th expla- 
nations appended to the section. 

The relief asked for in the previous suit 
was in the form usually employed in such 
cases. It asked for (1) an account of 
the amount due under the bond with direc- 
tions to the defendants to pay the amount 
found due within six months and in default 
a sale of the mortgaged property and 
extinguishment of the right of redemption. 
(2) In the event of the mortgaged pro- 
perty proving insufficient to cover the de- 
cretal amount and costs a decree against 
the person of the defendants 1 to 7 (the 
surviving executants of the bond) and the 
properties of the 1st party defendants (all 


the members of the family) and (3) such 
other relief as may be deemed proper. 
The second prayer is no doubt in pursu- 
ance of O. 34, R. 6 of the Civil Procedure 
Code. The cause of action in the present 
case was the failure to repay the princi- 
pal and interest due under the bond and 
the relief claimable both against the 
property hypothecated and against 
the executants of the bond on their 
covenant to repay. It would follow there- 
fore that if the respondents omitted to sue 
for a personal decree against the mortga- 
gors on the covenant, they could not 
afterwards sue for that which was omit- 
ted. It is not usual or necessary to ask 
for a personal decree where the pro per b 
is held liable for the whole of the prinn 
pal debt and interest except in so far as 
the proceeds may be insufficient but it is 
quite open to the Court in a suit, framed 
as this was, to pass a decree against the 
mortgagors on their covenant to repay the 
whole if a part of the claim should be 
held not to be chargeable on the property. 

1 think it must be held therefore that the 
respondents did not omit to sue for a per- 
sonal decree which might be granted under 
the third prayer set out in the plaint. It 
is urged however that, even so, no effort 
was made in the previous suit to obtain a 
personal decree when the decree for sale 
of the property failed, and if such a claim 
was involved it must be taken to have been 
dismissed by their Lordships when the 
matter came before the Judicial Commit- 
tee. It must be conceded that the relief, 
if claimed, must be deemed to have been 
dismissed for want of Jurisdiction. I think 
it would be fruitless to speculate as to the 
reasons why the relief was refused. It 
was merely auxiliary to a claim in regard 
to land over which the Bhagalpur Court 
had no jurisdiction and the whole suit was 
dismissed upon that ground and no other. 
I do not think it is open to us to assume 
that their Lordships had any other reason 
for refusing this relief and I would hold 
that it is still open to the re-^pondents to 
claim a personal decree to the extent to 
which they may fail against the mortgaged 
property. I may mention that the point 
does not appear to have been urged before 
the Subordinate Judge and we have not the 
advantage of having his opinion before us. 

The fifth point raises two questions (1) 
whether there was an antecedent debt 
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which would justify the alienation of the 
family property, and 12) whether, failing 
such justification, the loan was for the 
benefit of the family or warranted by 
family necessities. In the former case 
the charge* would be valid. In the latter 
case the consent of the minor members of 
the family to the transaction would be 
implied although not expressly given. 

As to Ks. 2,13,858 advanced under the 
bond this sum was the balance due under 
the previous bond for which the fathers of 
all the minor defendants were liable. To 
this extent therefore there was presumably 
an antecedent debt for which the debtors 
could validly charge the family property 
without the express consent of their sons 
or grandsons- Two points however were 
raised by the appehants which require 
consideration. In .the first place it was 
argued that the ‘principle laid down in 
Sahu Earn Ohandra V. Bhup Singhs (4) 
had the effect of limiting the doctrine of 
antecedency to such debts only as are not 
themselves secured by a charge on the 
immoveable property of the family. So 
far as this Court is concerned we are 
bound by the decision of the majority of the 
Full Beiich in the recent case of Mathura 
Mt^ra V. Eoj Kumar Misra^ (5) which de* 
cided, following the decision of the High 
Court at Madras in Afumugham Ohetty v. 
Muthu Koundau, (6) that the doctrine of 
antecedency applies where the debt is one 
incurred in substance and reality antece- 
dently to the mortgage, whether or not the 
debt so incurred was .secured by a charge 
on the family properly. The point must 
therefore be decided against the appellants. 

In the second place the appellants con- 
tended that the rule as to antecedent debt 
cannot apply wheie it is the Joint debt of 
the heads of the different branch of the 
joint family. They rely for this proposi- 
tion upon certain pas ages in the Vivada 
Chintamani,— m authority binding upon 
those governed by the Mithila school of 
Mitakshcira Caw, — to the effect that the 
sons are only responsible for the share of 
their father and not of others, and if two 
brothers have a joint debt, the son of the 
survivor is not bound for more than the 

(4) A.I.R. 19 7 KC. 61 «= 39 All. 437*44 1,A, 
ne (P.C.) 

(6) A.I.K 1921 Patna 447*6 P.L.J. 626 
(F.B.) 

( 6 ) ( 1919 ) 42 Mad 711*87 M.LJ, 166 (F.B.) 
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father’s share. (Vivada Chintamani, 
Tagore’s* Translation pp. 34, 35). It is 
argued from this, that the liability of the 
different branches of the family is a seve- 
ral liability, which cannot support’ a charge 
upon the joint family property of the 
members as a whole. In the present case, 
however, the debt was incurred by each 
of the heads of the four different branches 
of the joint family and all the other defen- 
dants are their sons and grandsons so that 
all the interests were involved. There 
seems tome therefore no reason why the 
charge should not be binding upon the 
property in the hands of all the defend- 
ants. Moreover the doctrine of antece- 
dent debt in so far as it enables the debtor 
to charge the family property during his 
lifetime so as to bind his son’s interest is 
not justified by the actual text of the 
Mitakshara. It is a modern development 
of the pious obligations of the sons to pay 
their father’s debts and an obligation 
which according to the text of the com* 
mentators only arises after the father’s 
death, but which has in comparatively re- 
cent times formed the basis of an exception 
to the general rule that the manager of a 
Mitakshara family cannot vaiidly alienate! 
the family property for purposes uncon-l 
nected with the needs of the family or thel 
benefit of the estate. Tiihe doctrine is tool 
well established at the present day to 
admit of its being questioned by a refer- 
ence to the text of the commentatorii 
Admitting that it applies only as against 
the sons and grandsons of the debtor and 
could not apply so as to permit of a valid 
charge on the family property where the 
interests of collaterals are involved, never* 
theless, where ail the adult members of 
the iamily are themselves the debtors and 
the only other persons interested are their 
minor sons or giandsons, 1 can see no rea- 
son why the doctrine !-houidnot be applied. 
Although, so lar as I am aware, the objec- 
tion now raised has not hitherto been the 
subject of express decision there are many 
instances in reported cases where the doc- 
trine of antecedent debt has been 
applied in circumstances similar to the 
present. (See Bhagbui Pd. Singh v. 
Qirja Kuer (7) ; KhalUuL Eahman v. 
Oobind Pruiad *(8). In my opinion th e 

(7) (1888) 15 ' CaL 717*16 I.A. 99*6 Sftf, 

186 (P.C.) 

(8) (1892) 20 Cei. 328» 
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appellaxat’s contention on this part of the 
case fails. It follows, therefore, subject 
to the question of interest, that in so far 
as the claim for Rs. 2,13,858 retained in 
discharge of the previous bond is concern- 
ed, the mortgage creates a valid charge 
upon the estate, and it is necessary to 
consider how far cash sum can be jusiitied 
by family necessity. 

With regard to the balance of Rs. 36,142 
representing the cash consideration for 
the bond in suit, the learned Subordinate 
Judge considered that the bulk of this 
amounting to Rs. l,23,178-4«9 was justi- 
fied by legal necessity or antecedent debt 
and included it together with the amount 
due to the previDUS bond in the mortgage 
decree giving a personal decree for the 
balance of Rs. 12,963-11-3 with interest, 
considering that the plaintiffs had failed 
to. establish legal necessity for the latter 
sum which had been taken for the personal 
pur;pose of the bonowers. The deduction 
of this sum from the mortgage decree was 
not challenged by the respondents and 
there is no cross appeal. The appellants 
however contend that the greater part of 
the cash consideration included in the 
mortgage decree cannot be justified either 
on the ground of family necessity or 
Antecedent debt. 

Evidence has been given - in great detail 
relating to a large number of items of 
debts which were discharged out of the 
cash advance. Seventeen items including 
the principal and interest due on the 
previous bond are set out in Schedule 
1 ^ 0 , I of the bond in suit and amount 
together to Rs. 3, 1 0,763* 9-5. To most of 
these items however must be added interest 
up to the date when they were paid off, 
out of the consideration money obtained 
for the purpose. Other debts not shown 
in the schedule were proved amounting to 
Rs. 10,573 which were paid off, out of the 
amount advanced. In addition, the cost 
of the stamp for the bond, the writer’s 
remuneration and the registration fee were 
paid and proved. The total sum thus 
accounted for, including the sum due 
under the previous bond and after adding 
interest on the scheduled debts amounted 
to Bs, 3,37,036-4-9 for which the Subordi- 
nate Judge gave a mortgage decree with 
interest at the bond rate leaving a 
balance of Rs. 12,963-1 1-3 taken for 
personal purposes of^ the borrowers and 


not accounted for. The various items 
shewing the payments of the debts out of 
the consideration money for the bonds 
have been -set out in tabular form and 
printed by the respondents in the schedules 
marked G. & H. which have proved very 
useful for purposes of reference during the 
hearing of the appeal. It will be useful 
to set out an analysis of the different items 
shewing how the total is arrived at : — 

<1) Amoiinb duo under the previous Rs. 

bond ... 2,13,858 

(2) Antecedent debts incurred by 

the beads of the four branches 
of the family ... 56,573 

(3) Antecedent debts incurred by 

one or more but not by all the 
heads of the different branches 
of the family ... 62,736 

(4) Stamp fee on bond ... 1,760 

(5) Writer’s remuneration ... 1,760 

(G) Registration fee ... olO 

(7) Taken for personal purposes 

an i not accounted for ... 

Total 

With regard to the secound item repre- 
senting the antecedent debts incurred by 
the four branches of the family I have 
already held that the doctrine of antece- 
dency applied. This sum includes the 
items numbered 2, 9, 10, 11, 13, 14 and 
17 set out in the Schedule No. 1 of the 
bond which when the interest at the date 
of the bond is added amount to Rs. 55,573 
and a further debt of Rs. 1,000 under a 
rohkar (Ex. 4'K) which was proved but 
not included in that schedule. With 
regard to the 17ih item in the schedule 
amounting with interest to Rs. 21.570 8-0 
the appellanfs took a further point. This 
sum was due to Anand Ram Marvari 
under a rokk ^r (Ex. 4-J) dated the 20th 
Aughan 1304 F. (lOth December 1896 
A D.). It was a consolidation of *4 earlier 
rokkars of various debts between Sep- 
tember 1893 and September 1896 some 
of which were stated in the rokkar to be 
for cash for meeting necessajry expense, 
others for the price of cloths and Q.ne 
small sum of Rs 265 -9 0 for ‘the price of 
gold apparently for ornaments. The ori- 
ginal rokkars were for sums borrovved by 
one or others of the heads of the family 
but never by all four and it was only on 
the 10th December 1896 that they all 
ackn wiedged their joint liability for these 
sums. There can be no doubt that at that 
time, the negotiations for the loan from 
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the respondents were going on, if not 
actually completed, and the stamp for 
the bond had in fact been purchased. It 
would be difficult in my opinion to find 
that the transaction of the 10 th December 
was dissociated in fact from the mortgage 
transaction. These debts were consolidat- 
ed under the general transaction creating 
a joint liability so near the date of the 
mortgage that it cannot be said to be 
dissociated in point of time. I think that 
the only reliable inference to draw is that 
the respondents when they undertook a 
joint liability had in mind the necessity of 
creating such a liability in order to obviate 
any question in future as to their right to 
charge the family estate with this sum. It 
was Surjya Narain the mortgagee himself 
who discharged this debt and he must 
have been aware of the circumstances 
under which the rohkar of the 10th 
December came into eyistence or at least 
had sufficient information to put him upon 
enquiry as it refers to the previous rohhars. 
I am of opinion that the transaction of the 
10th December in itself affords no justi- 
fication for a charge upon the family pro- 
perty on the ground of antecedent debt, 
'fhis however does not conclude the case. 
It is necessary to consider how Jar the 
original loans consolidated in the rohhar of 
the 10th December can be justified on the 
ground of legal necessity. There is evid- 
ence to show that the mortgagee made 
exhaustive enquiries upon the evidence 
supplied him by the mortgagors as to the 
existence of this and other debts stated to 
be due, and cn referring to the diffeient 
Tokkars consolidated under the transaction 
of the 10th December it appears that the 
sums borrowed are in almost every case 
stated to be for meeting necessary expen* 
ses or for urgent necessity. In one case 
the sum of Rs. .^ 00 was advanced to Ga- 
jadhar Singh, the defendant No. 3, 
without any statement as to the purpose 
for which it was borrowed Ex. 4 B. B. In 
another ca^se, Rs. 15 was borrowed by 
Maha Prasad without slating the reason 
(Ex. 4 M. M.) and in a third case Rs. 200 
was in cash by Maha Prasad without sta- 
ting the reason lEx. A. O. O.) The bond 
in suit recited that the advance was 
required to enable the mortgagors to repay 
the dues of creditors and to meet the 
necessary expenses of the family and no 
evidence basJbeen called on behalf of the 
appelknts to prove that the debts were 
not incun?d to meet the family necessity. 


WJ^ilst it is true that the onus of proving 
such necessity rests upon the respondents, 
one must not lose sight of the fact that 
they had the assurances of the borrowers 
that the debts incurred were for family 
necessity and they made exhaustive en- 
quiries as to the extent of these debts 
which undoubtedly amounted to a very 
large sum and even if a few small items 
out of the total might appear to be doubt- 
ful, I do not think we should scrutinize 
with meticulous care after a lapse of 
twenty years, each small item about 
which the existence of family necessity is 
doubtful so as to give to the appellants 
the benefit of the doubt when the enqui- 
ries made by the respondents must have 
shewn that the vast bulk of his particular 
debt appeared to have been incurred for 
family necessity and was subsequentl> 
acknowledged as a joint debt by the four 
rtsponsibie heads of the different branches 
of the family. I shall refer to this question 
further when considering the next item. 

As to the sum of Rs. 62,736 the 
antecedent debts incurred by one or other 
of the different members of the family, 
this is comprised of over 20 different 
items including nine of the items set out 
in the schedule to the bond, namely those 
numbered 3 to 6, 12, 15 and 16. The 
scheduled items together with items up to 
the date of payment account for over 
Rs. 52,100. There can be no doubt that 
these debts as well as the balance making 
up the sum of Rs. 62,73o existed and 
were carrying inteiest at a much larger 
rate than that stipulated in the bond. 
They were incurred sometimes in the 
name of one of the adult members of the 
family, frequently in the name of three 
but never apparently of all four. The 
roKas in each case have been produced 
and they refer to transaction between the 
years 1894 and 1896. From these and 
from the evidence given on behalf of the 
respondents it appears that for the greater 
portions of the debts, were incun ed in 
connection with the marriages, ceremonies 
of different members of the family and for 
wiragatvan and up'inayan ceremonies. 
In other cases they were for household 
expenses and for purposes of cultivation. 
The househdld expenses were the ordinary 
tradesman’s bills for sugar, spices and 
similar articles including a few household 
utensils and some cloth. The marriages 
and other ceremonies account for roughly 
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Rs. 40,000, the household expenses 
amount to between thirteen and fourteen 
thousand rupees. There are also certain 
items for cash borrowed for purposes 
which are not clearly explained. The 
latter items in particular have been chal- 
lenged as not being justified by legal 
necessities. They come to Hs. 9,335. In 
so far as the debts incurred for the 
marriages and other ceremonies and the 
household expenses are concerned, 1 think 
these may fairly be taken to come under 
the heading of necessary expenses of the 
family. It may be asked why in the space 
of two years it was necessary to incur 
debts for such purposes amounting to 
rather more than a year’s income, but it 
must be remembered that since 1883 when 
the first mortgage bond was executed in 
order to raise money for litgation in con- 
nection wih the original acquisition of the 
estate, this family had always been in 
debt and was paying large sums periodi- 
cally for interest on the loans. Between 
1894 and 1895 about Rs. 35,000 were paid 
as interest on the previous bond and the 
resources of this large family were conse- 
quently restricted. The marriage of the 
younger members had lo be provided for 
and the custom of conducting such cere- 
monies with some ostentation is a well re- 
cogniz:ed feature of the social conditions 
existing in this country. According to 
Western ideas it may seem improvident 
out western standards of economy afford 
no criterion for determining the necessary 
requirements of an Indian family in the 
position of the appellants, rheir prestige 
as Zemindars of some position demands 
and their friends expect an amount of dis- 
play in such ceremonies which might ap- 
pear lavish and unnecessary for people of 
similar means in Western countries. I 
do not think that having regard to the then 
existing income of the family which was 
according to the evidence in round figures 
about Rs, 40,000 a year, it can be said 
that these expenses ougrit to nave been 
met out of tue income or that they were 
in themselves excessive and they are expen- 
ses which do not arise every year but*only 
upon occasions when the youngerm em- 
bers of the family are of marnageabie age. 

With regard to ttie items for which cash 
was borrowed for purpose not clearly 
shown by the evidence, these appear from 
certain rokas which have been produced 


and filed as exhibits in the case. The ex- 
hibits in'question are those marked 4“» 
4® , 4^ , 4r , 4’^’^, They were paid off in 
December 1896 at the time when the bond 
was executed and the money advanced, 
and, the amount is slated to be *Rs. 9,335. 
It appears from the rokas that these were 
sums borrowed in two cases by Ram 
Charan Singh and others, in two cases by 
Hari Parsad Singh, and in one case by 
Ram Charan Singh alone. The lenders 
are in some cases dead and the only evi- 
dence we have about them is that these 
sums were borrowed by the members of 
the family whose names appear in the 
rokas and who had been in the habit of 
taking such loans for family purposes. < 
Had the mortgage been granted for an 
advance to pay off these debts alone, it 
might have been difficult upon this evi- 
dence to find that they were in fact justi- 
fied by family necessity, but it must be re- 
membered that these sums were borrowed 
about 20 years before the suit was insti- 
tuted. The original mortgagee is dead as 
well as others who might have been able 
to throw some light upon the exact pur- 
pose for which the loans were taken. 
Moreover the defendants themselves who 
admit that they have accounts which^ 
might throw some light upon the transac- 
tions have not produced these accounts 
and have given no evidence in support of 
the contention that there was no legal 
necessity for the loans. This was a mat- 
ter within their own special knowledge and 
the representation made at the time of the 
loan was that the debts were incurred for 
necessities of the family and ihe evidence 
shows that bona fide enquiries were made 
at the time by the lender as to the naiure 
and ‘existence of these debts. But the 
circumstances under which the family 
found itself at that time must also not he 
lost sight of. Its history has been dealt 
with by the learned Subordinate Judge 
and need no: be repeated here. It is the 
history of a collateral branch of a family 
living in comparative obscurity and pov- 
erty suddenly finding themselves within 
measurable distance of comparative wealth 
through the death of the matetnal 
greatgrandfather without male issue. 
Opposiiion to their claim is made by the 
alleged adopted son of the maternal ances- 
tor’s second wife resulting in litigation 
and an eventual compromise which tb 0 
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family secured a substantial share of the 
estate. This is followed by further litiga- 
tion to defend the property so acquired, 
against the claims of other relatives of 
the original holder and still further litiga- 
tion to get rid of incumbrances. To find 
money for the purpose of litigation in the 
first instance borrowing is resorted to and 
the family income is largely diverted 
towards paying interest on the loans which 
are borrowed for the purpose of maintain- 
ing the family. The loans began in 1883 
and ended in 1896 when the bond now in 
suit was executed. At that time, in addi- 
tion to the indebtedness under the previous 
bonds amounting to over two lakhs of 
rupees, debts had been incurred, the nature 
of which I have already referred to, of well 
over a lakh. The great majority of these 
were debts manifestly falling either within 
the category of antecedent debts or debts 
incurred for family necessity and recourse 
is again had to the money lender who, the 
evidence shows, satisfied himself as to the 
existence of the debts and their nature 
after an exhaustive enquiry. He was also 
assured that the creditors were pressing 
for payment and that the debts were those 
of the family and for legal necessity. 

I am satisfied that hona fide enquiries 
were made by the lender and that the en- 
quiries show that in the vast majority of 
cases the debts were such a? to lay the 
foundation for a valid charge upon the 
family property. If 20 years later it 
should appear that in a few in^ta^ces 
there is no conclusive proof that the debts 
were actually incurred for family neces- 
sity or with the active participation of 
all the adult members of the family, still 
if the circumstances show that the needs 
of the family, were such that it is prob- 
able that the money, even in those cases, 
were required for family necessities I do 
not think we should require absolute proof 
in every case but may presume that the 
lender satisfied himself at the time that the 
debts were of such a nature as bad been re- 
presented t6 him and as appear from the 
recitals in the bond. In these circum- 
stances, I think the silence of the defend- 
ants as to the nature of these debts is not 
without significance and may be taken 
into account as affording some presump’ 
tion in favour of the plaintiffs, In the 
Circumstances I am not prepared to differ 
from the Subordinate Judge upon this part 


of the case. I may add in the previous 
suft which proved infructuous no such 
defence was set up although it would 
have been easier at that date to have de- 
termined by evidence the exact purpose for 
which these doubtful sums were borrowed. 

With regard to the stamp fee on the 
bond and (he registration, fee these items 
were not challenged. The writer’s .remu- 
neration amounting to Rs. 1,750 which 
was the same as the stamp duty has been 
challenged as exorbitant and unnecessary. 
At first sight this would certainly appear 
to be so but the uncontradicted evidence 
shows that it is customary in such cases 
to pay the writer a fee of not less than the 
stamp duty on the bond, and I see no rea- 
son for differing from the decision arrived 
at by the learned Subordinate Judge upon 
this question. 

The sixth and last point raised by the 
appellants relates to that part of the de- 
cree whereby the learned Judge allowed 
interest on the amount of the personal de- 
cree and costs in respect thereof at the rate 
of 6 per cent, per annum until realization. 

It is not very clear why the learned 
Judge awarded interest only upon the 
amount of the peisonal decree and not on 
the amount of the mortgage decree but 
there is no cross appeal on this question. 

I think there is much to be said for the 
argument that the Santhal Perganas regu- 
lation applies only to the interest to be 
decreed under the bond and does not limit 
the powers of a Court under S. 34 of the 
Civil Procedure Code to award interest in 
the decretal amount until realization. But 
it has been, held in this Court in Bani 
Keshnhari Kuman y. Kumar Safya Nimn» 
jan Ohdkfavartiy (9) that interest under the 
Code should not be awarded' upon the 
decretal am unt in so far as it includes in- 
terest on the principal debt itself, as to do 
so, would contravene the provisions of the 
Regulation relating to compound interest. 
The principle underlying this decision ap- 
plies equally where the amount decreed as 
interest already equals the sum advanced. 
Although I have some doubt as to the pro- 
priety of the decis on mentioned I am not 
prepared to differ from the conclusion there 
arrived at and I think we should follow the 
decision. The result of my Judgment is that 
the appeal is allowed in part and that the 


(9) (1918) P. H. C.C.305»47 I,C. 179 
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decree of the Lower Court must be modi* 
fied in accordance with the above findings. 

There will be the usual mortgage decree 
for the amount of the principal sum 
advanced as shown below together with a 
like amount as interest thereon after giving 
credit for the sums already paid in respect 
of principal and interest. The total sums 
advanced were Rs. 2,85,903-1-9 oPwhich 
Rs. 12,000 were paid on the 13th 
January 1884, leaving a balance of 
Rs. 2,73,903- 1-9. From this must be 
deducted the sum of Rs. l'^,963 diFallowed 
by the Subordinate Judge as not justified 
by legal necessity for which there 
will be a personal decree with interest 
to a like amount after deducting the pro- 
portion of interest already paid as shown 
below. The total interest paid was 
Rs. 1,36 352-7-1. A difficulty arises as to 
how much of this should be deducted from 
the interest payable under the personal 
decree. As the amount of the personal 
decree is deducted from the cash advance 
at the date of the last bond on the 21st 
December 1896 it would appear that the 
interest paid before that date under the 
previous bonds should be allocated to the 
previous advances which are included in 
the mortgage decree. After deducting the 
Rs. 400 already mentioned this sum 
amounts to Rs. 80,804-3-6; the balance 
paid since that date amounting to 
Rs. 55,248-3-7 should beMeducted rateably 
from the amount of interest payable under 
the mortgage decree and the personal 
decree that is to say in the proportion 
which Rs. 2,60,940 bears to Rs. 12,963. 

I see no reason for departing from the 
ordinary rule as to costs. I think the 
appellants who have reduced the amount 
awarded against them from something like 
15 lakhs to something like 5 lakhs are 
entitled to their proportionate costs of 
this appeal. 

Bucknill, J.— -This was an appeal 
from a decision of the Subordinate Judge 
of the first Court of Bhagalpur given on 
the 17th June 1918. The general circum- 
stances which gave rise to the present 
litigation are of a very simple kind. They 
present many features which are familiar 
in the Courts of this and other Provinces ; 
and they raise questions, which perhaps 
unfortunately, in the existing state of the 
law relating to the position of the joint 
Hindu family, occupy, and must continue 


to occupy unless and until this branch of 
Hindu law is further explained by judicial 
decisions or clarified by litigation, much 
of the time of the judiciary will not be 
saved. 

In this case are to be found factors of 
very usual type; an action brought by the 
plaintiffs on a mortgage bond purporting 
to be executed in the plaintiff's favour by 
some members of a joint family of Hindus 
subject to the Mitakshara law on their 
own behalf and as guardians of minor and 
entered into for the purpose of giving to 
the plaintiffs security for large sums of 
money lent by the plaintiffs to some of the 
defendanls. Again also is to be found the 
usual defence (which always demands, as 
the law is at present constituted, laborious 
investigation) of the suggestion by certain 
members of the joint de'tndant family 
that the debts constructed •/ ere not debts 
of necessity or for the family benefit and 
cannot be supported by any adaptation of 
the modern doctrine of antecedent debt. 
In this particular case there are, however, 
other special and somewhat peculiar feat- 
ures which raise points of considerable 
difficulty and interest. It is desirable 
therefore at this stage to give in some 
slight detail short summary of the event’s 
which gave rise to the present suit. (His 
Lordship then recited fact which are given 
in the other judgment and then continued 
as follows). It will be at once observed that 
it cannot be contended that the rates of in- 
terest charged were in any way extravag- 
ant but it must be mentioned that, at the 
date of the suit the claim had reached the 
large figure of Rs. 11,81,811 and the 
amount had swollen considerably by the 
date the suit was heard. Indeed it may 
also be noted here that the Subordinate 
Judge decided substantially entirely in 
favour of the plaintiffs awarding them a 
sum of Rs. 15,27,997 as against the pro- 
perty and together with a personal decree 
of some Rs. 44,164-7-6 together with 
costs. It is from this decree that this ap- 
peal has now been prosecuted.' 

The records printed for the purpose of 
this appeal are so massive that it will pro- 
bably be advantageous at once to endea- 
vour to set out with precision the points 
which have been very ably argued on the 
part of the appellants. $,6., the defendants. 
They may be summarised thus. 

(1) A question relating to jurisdiction. 
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This arises in the following way. The 
Barcope ef^tate is situate^ in the locality 
known as the Santhal Perganas an aiea 
removed broadly sp aking, fiom the opera- 
tion of Ordinary law in m^ny respects and 
governed .largely by special Kegulations 
(which have been varied from time to time) 
known as “ the Kegulations for the Peace 
and good Government of the Territory 
known as the Santhal Perganas,** So far 
as this question of jurisdiction is here 
material, Regulation V contemplated that 
no suit connected with land should be 
heard in any Civil Court other than the 
special Courts provided under the Regu- 
lation so long as the place had not emerged 
from what is here known the process- 
of ** Settlement — that is to say, until 
the completion of the territorial and 
revenue survey* It is argued here that it 
is not certain that the area within which 
the Barcope estate was situated was actu- 
ally clear from this embargo ; and it may 
conveniently be pointed out here also that 
in an earlier action brought by the plaint- 
iffs in 1904 upon the same bond and that 
now sued upon, the defendant was success* 
ful on this self-same ground. 

(2) A question arising as' to the amount 
of interest which can be claimed by the 
plaintiffs. Here, again, this point arises 
out of the special arrangements made 
applicable to the Santhal Pergannas under 
the Kegulations mentioned above. By 
Regulation VI, which purports to be direct- 
ed against usury, there are certain very 
important limitations laid down prohibit* 
ing in various ways the amount of interest 
which can be claimed within the area in 
question. It is argued here that these 
Regulations are applicable in this case ; 
and, indeed this point, was together with 
the question of jurisdiction, a subject of 
considerable discussion in the previous 
action, to which reference had already 
been made, when it came before the Judi- 
cial Committee ot the Privy Council. 

. (3) A question arising to whether 
this suit is ntot, un^er certain peculiar cir- 
cumstances, barred bv the operation of the 
provisions of the Limitation Act. The 
point arises in this way. The present 
suit was commenced on the 5th February 
1915 ; at the time it is admitted that there 
was a child in existence, who is said to 
have been born in about 1910, whose name 
1922 P—59 


was Sripati Singh. He was fhd son of 
Sail Bhbsan Singh and a grand-on of 
Maha Prasad Singh, He was not joined 
asapartyin the proceedings until 30th 
May 1916 Ihe plaintiffs state that as 
soon as they discovered the exissence of 
this child, they took the step of having 
him joined in proper n.anner ; and, in fact, 
he was, at the date given above, put on 
the record under the order of the Court as 
defendant No. 16 (a'. The date upon 
which pa>ment of the bond was strictly 
due was ibe 14ih March 19(*3, and it is 
argued that, as more than 12 yeais bad 
elapsed from that date before the child 
was joined, the ^uit would be barred by the 
provisions of the Limitation Act cn the 
ground that it was ob.igatcry that he, 
having an interest in ihe right of redemp- 
tion of the mortgage, was a necessary 
party to the suit. 

14) A question as to the non existence 
of legal necessity or family benefit for a 
large portion of the K an in question. This 
contention involved before the Subordinate 
Judge a very careful considtration of the 
elements, of which the loan was in fact 
composed and it ha- also been the subject 
of laborious enquiry and research before 
this Court. In cases such as the e, where, 
in order to find the actual origin of por- 
tions, very often small and very of.en 
numerous, ol what is a large aggre^^ate 
sum of money, one has to try to trace 
it back for a great many years, it is fre- 
quently almost impossible to deal with 
each individual item in a very i-atisfactory 
manner, and indeed, it is probably doubt- 
ful if it is right or necessary so to do. 
The Subordinate Judge took the broad 
view that, in the main, old Joans contract- 
ed for the purpose of paying off ertrher 
debts of a composi ive character should be 
regarded a‘' carrying their own burden of 
proof that they fell, roughly spe iking, with- 
in the coniines of what may properly be 
regarded as legal necessity orfamily benefit. 

(5) A questirn arising as to howf.r 
the provisicns of this bund are CHp ible of 
being enforced against the de endant 
family u^der the doctrine of an ecedent 
debt. It is argued here that the doctrine 
of aniecedent debt only aj p ies when the 
exact relationship of fa her and ^on is pre- 
sent, It is 61 ggested that a man, who 
is a member nf a joint Hindu family sub- 
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|ect to tbe Mitak&hara law, cannot in any 
way bind his nephew. It is treely admit- 
lied that some of the debts, which were 
oril^inally contracted and which purported 
to be met by their entry into the bond on 
or in connection with the previous bonds, 
were contracted nominally, sometimes by 
ogoe, sometimes by another and sometimes 
by a combination of the heads of the 
family ; and the contention here put for- 
ward is that in cases where any particular 
original debt purported to be contracted 
by, for example, one member of the family, 
such a transaction cannot, on the doctrine 
of antecedent debt, be held to bind the 
nephews of the person who contracted 
such a debt but only to bind his sons. 

6. A question as to the barring of the 
claim of a personal decree by the provi. 
sions of O. 2. K. 2, Civil Procedure Code, 

Before dealing with those poinis in detail 
it is necessary to ae^cert iin what was really 
the position of the defendant iamily with 
regard to their possession of the property 
to question ; for it has been seriously sug- 
gested that they were not a joint family 
at all so far as this property is concerned. 
The facts, however, with regard to this 
matter are not complicated. 

4 certain Raja Ajit Barham was the 
proprietoi: of the Barcope property, and at 
his death left t^^o widows, the Ranis 
Dilabati and Bhulanbati, who succeeded 
to •the estate* Upon the decease of the 
Rani Dilabati, Rani Bhulanbati came into 
possession of the whole proiierty, and on 
her death, the Court of Wards took pos- 
session of it on behalf of one B. Chandra 
Pfal Barham, a son of Mongal Barham, 
on Iheifround that it was alleged that he 
)mm 1 been adopted by the Rani Bhulanbaii 
as a son to her deceased husband. Now, 
Iftam Charan Singh, Guru Cbaran Singh, 
and MahaPras d Singh, the three ^ons of 
Balbhadra Siigh, hadas their mother one 
Mii$»sammat Barbati, who was a daughter 
el Raja Ajit Barham, and they brought a 
suit for recovery of the estate from the 
(^nrt of Wards, joining in their action the 
aam of another daughter of Raja Ajit 
BurhaiS* The suit was compromised by 
Qmfu C^arani Ram Charan and Maha 
Singh obtaininf 7 annas 1 7i gmdag 
9f tl>« Barcope Raj whilst Chandra 

It 


would appear that in this IRigatioii these 
three men incurred legal expenses in order 
to pay which they had to borrow^ 8m 
Apfoovier v. Rama Subba Aiym 
heerkuerY. Jhuhha Singh (11). 

Subsequent to this compromise thes« 
three men became involved in another piece 
of litigation, one Batan Barham and other 
relatives of the deceased Raja Ajit Barham 
having unsuccessfully brought a suit against 
them and others for the posiossion of the 
Raj ; and here again further legal expenses 
were necessarily incurred. I think that! 
there can be no doubt that the property! 
having been thus acquired through theiil 
mother it could not be regarded, when itj 
reached the hands of Baibhadra Siugh*sj 
there sons, as their joint ancestral family! 
property ; Venk lyyamman Guru v. Venkata^ 
ramanayyammti Bahudur (?am (l2) ; Atar 
Singh V. Thakur Singh (13) ; BnhwCbnnih 
Praiod Sahu v. Gangudhat Prasad (14) ; 
but I think that from an examination of 
what these men themselves stated in vari- 
ous bonds into which they entered that, as 
the Subordinate Judge has found, they un- 
doubtedly elected to treat the estate, which 
they bad thus acquired, as Joint family 
property. (His Lordship then referred to 
each deed in detail and continued as fol- 
lows.) I now propose to endeavour to deal 
with the question of jurisdiction. This suit 
was instituted in the court at Bhagalpur, 
which is in this province. The proper- 
ties which were mortgaged by the plaint- 
iff’s predecessor to the defendants were 
very largely situated in the Santhal Per- 
ganas District and only a small portion 
lay within the District of Bhagalpur. 
Under Regulation V, Sub-S. (1) Of the 
Santhal Perganas Regulation, it is laid 
down that “ from the date on which Under 
S. 9, (to which reference will be made pie* 
sently) of the Regulation, the Lieutenant 
Governor declared by a notification in the 
Calcutta GatciU, that a settlement shall 
be made of a whole or any part of the 
Santhal Perganas until thO date **on 
v^hich such settlement is d^lared, by a 


(10) (lft66) XI M LA. 75-3 Sur. 2l8iP.C4 

( 11 ) (1871) 16 W.a 221 -S B L.E 
(it) (1909) 26 U 67«,-3t I.A. 166 

(13) (190$) U 0«l 1,A. M <f .HI) 

411) ttW) 3 px J* jp.a.H0. .m 
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fik« mtjillitatioii, to have been completed, 
U 0 sait dball lie in any Civil Court esia- 
Mshed undet the MeoRa), Agra and As- 
sam Civil Courts Act ot 1887, in regard 
to 

(a) any land, or any interest in, or 
arising out of land or 

** (i)» the rent or profits of any land, or 

** ic) any village headship or other office 
connected with any land, in the area 
covered by each first mentioned notifi- 
cation ; nor shall any Civil Court proceed 
with the hearing of any such suit which 
may be pending before it.’* 

Whilst by Sub‘‘S. (2) it is enacted that 
“between the dates referred to in Sub- 
S. (1) all suits of the nature therein descri- 
bed shall be filed before or transferred to 
an officer appointed by the “Lieutenant- 
Governor under S. 2 of the Santhal Perg- 
anas Act, 1885, or S. 10 of this Regula- 
tion according as the Lieutenant-Governor 
may from time to time direct, and such 
officer Aall hear and, even though during 
the hearing the settlement may be declar- 
ed to have been completed ; determine 
them.** S. 9 lays down that the “Lieuten- 
ant-Governor may from time to time, by 
notification in the Oalcufta Gazette, de- 
clare that a settlement shall be made of 
the whole or any part of the Santhal 
Pei^anas for the purpose of ascertaining 
and recording the various interests and 
rights in the land.’* 

It is unnecessary to consider here what 
is the precise meaning of this section for 
the matter has already been dealt with by 
Judicial Committee of the Privy Council, 
as 1 have already bad occasion to mention, 
in a case brought in connection with this 
bond now sued upon by and against 
iubstantlally the same parties in the year 
1904, but decided, however, in the Privy 
Council in 1914 Maha Praead Singh v. 

Singh (1). It is sufficient 
to*say here that it was held in that case 
that althoa# it appeared that there had 
been amotification declaring that a settle* 
mentof the Banthal Pergannas was to 
ttke. place, yet, s^s no notification bad is- 
sued that the settlement had been com- 
pleted, the court at Bhagalpur had no 
Jurisdiction to entertain the suit U is, 
tbhlifbi% vmxmmmtf fdr me toetitir upon 


any close examinatieuas tie low IftfOttlei 
abofit that the Santhal PerfMii mm 
falling within the Province of Bihaf aMtd 
Orissa, are amenable tothoapedfai Reg# 
ations, which wefe in existence fVioV 10 
the separation of this Province from ttMit 
of Bengal, or as to why suits even Of Mcdi 
large amount as the one in questioB, wm$ 
under the circumstanceSi which existed 
when the case dealt with by the PWVf 
Council was insiimted, still incapable erf 
being tried by ocher than the Spimilrf 
Tribunals instituted under the Regidatione 
and it is common ground that it is suffi- 
cient here merely to ascertain whetlet 
anything has happened since the date of 
institution of the prior suit which indicales 
that settlement of such part of the Saatbal 
Pergannas as includes Barcope has been 
completed. If that settlement has not been 
completed, it is obvious that the Court at 
Bhagalpur could not have entertained this 
suit, if however, it has been satisfactofily 
shown or a suitable inference can be drawn 
that such settlement is now over, the 
question of jurisdiction must obviously bn 
decided in favour of the plaintiffs. The 
Subordinate Judge has found against the 
defendant on this point. What really hap*- 
pened appears to have been that the 
Government many years ago declared a 
settlement of, apparently, the whole of the 
Santhal Perganas which was commeiioeid 
and carried on by a Mr Wood from 18?3 
to 1879; there isno definite evidence to in- 
dicate that this settlement was ever finally 
completed and no notification of comple* 
tion has been discovered. It may have 
been that it was too great a task at that 
time and that it was in fact never com* 
pleted or it may have been that a nolifi* 
cation of a partial completion or of m 
whole completion may have b^en in 
tence but has not been discovered; at any 
rate, wbat is certain is that, at later dame 
the Government began to deal pitcemaal 
with comparatively small arrears Of* tbeei 
Perganas notifying for settlentent of 
various places from time to tinO; tbM 
work was carried out by difierent perseag 
at different periods notably by Mr. Csivw 
in 1892, Mr. H. McPherson betwani 
i903 and 1905 and Mr. Alienso»belwew 
1906 and 1968. It will be found tbnbilai 
Barcope estate was dealt with hat Ibase 
seltlemeato Id whiob Iibave mkmi. 
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Subordinate Judge in dealing with this 
question says ; “ The plaintiffs have stfb wn 
that though the settlement made by 
Mr Wood, was completed, but not publi- 
shed, the Local Government brought the 
portion of Barcope, under settlement from 
time to time.** (F^de the copies of the 
OaUntta Gazette filed in this respect on 
behalf of the pla nriff) and finally publi- 
shed it after its completion. It is, there- 
fore, clear that the Local Government has 
Superseded the settlement completed by 
Mr. Wood and has not allowed it to exist 
in the eyes of Law. I, therefore, reject 
the defendant’s contention as frivolous.” 

1 think that this is by no means an 
improper expresTon of what the real 
situation is. In 1889 a notifi ation dated 
the 29th January of that year wa^^ issued 
by the Govern nent of Bengal declaring 
that a settlement should be made of the 
villages comprised in certain scheduled 
estates amongst which was Tuppa B it- 
cope (Ex 28). On the 1 0th September 
of the ^ame year, however, this notifica- 
tion was amended and a corrected list of 
arrears substituted. This included Taluk 
Barcope, or Tuppa Barcope. On the 
Ifet July, 1892 (Ex. 27) we find that 
Mr. Craven, the Settlement Officer, sub- 
mi s his final report upon this settlement 
of the Taluks, which includes the Taluk 
Barcope tEx. 27) and on the 13lh March 
1893 (Ex. 28- B) appears a notification 
by the Government of Bengal declaring 
that Mr Craven’s seit’ement had been 
included and completed ; and in the list 
given is to be found the B ircope Tuppa. 
It will, however, be sren from Mr. Craven’s 
report that the settlement proceedings 
were not a precisely exhau-itive charac er, 
and they were in part, apjiarently comple- 
ted later. On the l4ta Oct^b r 1903 there 
is a notification (Ex. 28-C) of the list of 
arrears in which settlement has been com- 
pleted which includes three villages in 
Tappa Barcope. Again on tne 29th Oct',- 
her I9C6 there is another notification 
(Ex. 28*D) declaring that there should be 
a revision of the settlement made in the 
case^of certain areas which includes the 
Zamiudari of Barcope, Touzi No. 481. 
On the 16th September 1907 there is a 
further notification (Ex. 28-E) that a 
settlement thereof has now been completed 
poBcluded* The list of places where 


settlement has been so effected includes a 
large number of places in Barcope, whilst 
on the Uth January 1910 a further notifi- 
cation (Ex. 28 F) of conclusion of settle- 
ment includes the estate of Barcope, Touzi 
No. 481. 

Now some endeavour has been made by 
Counsel ior the appellants to show that if 
one examines the reports of Mr. Mac 
Pherson and Mr. A Henson and the number 
of villages which are th^re mentioned, 
one may find certain discrepancies in the 
number, and that it is therefore not clear 
that all the property has been duly and 
completely settled. I myself, however, 
think that this endeavour has been a fai- 
lu e. I consider that there was on the 
face of the documents, to which I have 
referred a very clear indication that the 
sealement of the whole of the Barcope 
estate was in fact completed, and 
although it may be that there is some little 
difficulty in following through and identi- 
fying each village, (the names of which 
may be differently spelled at different 
times) and a; though there may be some 
further difficulty in reconciling exactly the 
numbers of villages which are sometimes 
referred to as having been within the con- 
fines of the estate, I do not think that 
there is any satisfactory evidence to show 
that anything was left out of settlement. 
Under these circumstances it would ap- 
pear that, ‘^ince the inst tution of the last 
suit, the se tlement has been concluded, 
and consequently that the difficulty, which 
stood in the plaintiff’s way in the previous 
case as to the court at Bhagalpur not 
having jurisdiction to deal w th the matter, 
no longer, now applies. The following 
cases are of interest in connection with 
this point : — 

Duvgafam Mirujan v. Bajh* shore Deo 
(i5' and another ishah Deo Narain Deo 
v. Kusum Kumari (16). 

1 now pass to the second and important 
question of interest. 

S. 6 of Regulation (III of 1872) of the 
Santhal Pergannas lays down the follow- 
ing order : — 

All courts having jurisdiction in the 
Santhal Pergannas shall observe the 


(15) (1890j 18 Oil. 133. 

(10) ( 1918 ) 5 F L. J. 164*46 L 0, wa 
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following rules relating to usury, namely: — of people called Santhals and in Ihe Regu* 


(a) Interest on any debt or liability for 
a period exceeding one year shall not be 
d* creed at a higher rate than two per cent, 
per annum, norhwithstanding any agree- 
ment to the con r ^ ry , and no compound 
interest arising from any intermediate 
adjustment of account s .all be decreed. 

ib) The total interest decreed on any 
loan or debt shall never exceed one-fourtn 
of the principal sum, if the period be not 
more than one year, and shall not in any 
other ca e exceed the piincipal of the origi- 
nal debt or loan.’* 

We get an explanation and illustration 
which are both as such salient features of 
Indian codified legislation and which, as is 
sometimes the case, although intended to 
be of an explanatory character are so word- 
ed as to give rise to no little confusion. 
The explanation and illu tration which 
were added in 1893 read thus : - 

** Explanation. — The ‘ intermediate ad- 
justment of account * in clause {a) of this 
section means any adjustment of account 
which is not final, and includes the renew- 
al of an existing claim by bond, decree 
or otherwise when, without the passing of 
fresh consideration, the original claim is 
•increased by such renewal.” 

“ lliuitraiion . — A bond is given for 
Rs. 73, of which Rs. 25 are interest, un- 
less the obligee can prove to the saiisfac- 
tion of the Court that he gave such con- 
sideration for the bond as rendered the 
transaction fair and equitable, of the 
Ks. 75, Rs. 50 onl^ will bear interest, and 
the limit of the claim on the bond will be 
Rs. 100. 

The section is directed, according also 
to the side note, against usurious prac- 
tices; and, of course, the object of all this 
particular legislation of very paternal 
character which is operative in the 
District of the Santhai perganas was and 
is to protect the inhabitants there, who 
were of a simple type and backward 
culture, against what might appear to be 
the imposition of unscrupulous and adroit 
persons who might take advantage of 
processes available to them under the 
ordinary law. In Act No. XXXVII of 
1855 we see in the preamble that it ds 
stated that the ordinary law in force in 
the Presidency of Bengal is not regarded 
§9 adoptable to toe upcivili^(| race 


lation, to which reference has already 
been made, one finds numerous instances 
in which it is endeavoured to safeguard 
the interests of these people of early 
culture. It is no doubt rather hard to 
reconcile the undertaking of great trans- 
actions in connection with these ideas 
of the protection of a primitive race but 
whil t, in the ordinary way, one would 
have contemplated, as no doubt was the 
case, affairs only of small degree, the fact 
remains tbit, as the settlement of the 
District proceeded, it was discovered that 
there existed persons posses^^ed of large 
and valuable territorial rights. In the case 
now before us, we have, exhibited, indivi- 
duals blessed with a large income and 
borrowing great sums of money; but 
there is nothing to indicate that the 
Regulation is other than of general 
application to all affairs of whatever 
magnitude conducted in the District. The 
broad contention which is put forward on 
behalf of the appellants is that the Regula- 
tion which has been quoted above must 
here apply. The Subordinate Judge, how* 
ever did not think that the appellants 
could in any way take advantage of the 
provi'-ions of this section VI of the 
Regulation. In the issues, which were 
raised for his consideration, issue No. 11 
was : Are the plaintiffs entitled to com- 
pound interest, or interest exceeding the 
amount of the principal keeping in view 
the S. 6 of the Reflation III of 1872 ?” 
In dealing with this issue, the Subordin- 
ate Judge writes in his decision : the 
plaintiffs have successfully shown that 
the father of the plaintiff No. 1 lent 
“ the executants of the bond in suit, 
Rs. 3,50,000 out of which Rs. 1,36,142 
were paid to them in cash, the rest having 
been applied to the payment of their 
previous debts due to him and that when 
he did so, the terms of third and the fourth 
bonds which are executed in his favour 
did not expire and that he not only allow- 
ed the bonds to be renewed but also 
reduced the rate of interest thereof the 
result of which has been that there has 
been a gain of over Rs. 12,000 to the exe- 
cutants of the bond in suit. It is, therefore, 
clear that the transaction under the bond, 
has been fair and equitable within the mean- 
ing of the illustration attached to § 
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of the Regulation III of It appears 

that this question was not under contito- 
versy in the suit, before the Judicial 
Committee and has not been judicially 
considered. This being so, 1 find that the 
plaintiffs jite also entitled to the interest 
claimed within the meaning of the illus- 
tration.” 

The Subordinate Judge did not think 
that there were any intermediate adjust- 
ments of account within the meaning of 
the explanation attached to the section 
and considered that the plaintiffs had a 
right to recover the interest as claimed ; 
and he, therefore found this issue against 
the defendant 

I greatly doubt whether the Subordin- 
ate Judge is here correct. 

The exact proposition which has been 
put forward by counsel on behalf of the 
appellants is divisible into three definite 
suggestions : 

Firstly that the amount of interest 
which ran be obtained by the plaintiffs 
cannot exceed the actual principal sums 
advanced ; secondly that the amount of 
interest which has been in fact paid must 
be deducted from the amount of money 
which, payable as interest, equals the 
amount of the principal loan, and thirdly, 
that interest cannot be granted on the 
decretal sum for any period after the date 
of the judgment if it would result in the 
amount thereby recoverable exceeding the 
total of the principal actually advanced. 
We are fortunately, I think, not altogether 
without authority on part of these ques- 
tions. In the case to which reference 
has been made above in connection with 
the consideration of the question of jurisdic- 
tion Mnha Ff imd S^ngh v. Bafndni Mohan 
Singh (1) the general point has, to my 
mmd been the subject of what amounts 
to judicial decision. In the judgment of 
their Lordhhips delivered by Lord Moulton 
it is stated that “ Their Lordships are also 
of opinion that apart from the question of 
jurisdiction, any Court dealing with the 
subject-matter of the suit would be bound 
to giv« full force and effect to the provi- 
sions of S. 6 of the Santhal Perganas Settle- 
ment Regulation, 1872. relating to usury, 
and therefore to have refused to decree 
any ** compound inttrest arising from any 
ipterpediate adjustment of interest or on 


account of total interest exceeding the 
principal of the original debt or loan ” 

Their Lordships aho, in my view, 
disposed of the quc'-tion (advanced here 
but not very strongly urged) as to how far 
this section of the Regulation was 
observable by Courts o her than those 
which V ere physically situated in the Dis- 
trict. Lord Moulton states, after quoting 
in exienso S. 6 of the Regulation, “the 
respondents sought to e‘-tablish that the 
phrase “ All Courts having jurisdiction in 
the Santhal Perganas” meant Courts 
situated in the Santhal Perganas dealing 
with matters purely local. Their Lord- 
ships cannot accept this interpretation. 
The words are definite and precise, and 
must be applied in their natural significa- 
tion. It was urged that, taken literally, 
they wculd apply to ^everything done by a 
Court having jurisdiction in the Santhal 
Perganas, whether the matter related to 
tho e districts or not, inasmuch as the 
language used makes the application of the 
enactment depend on the Court and not on 
the matter in dispute. But this is to 
ignore the fact that the Regulation is 
only applicable to the Sanihal Perganas 
and that, therefore, it would not apply to 
Courts having jurisdiction wider than these 
local limits’ when such Courts were dealing 
with matters relating solely to other parts 
of India. The enactment therefore, ap- 
plies to Courts having jurisdiction in the 
Santhal Perganas, and acting under and 
by virtue of Svich jurisdiction.” 

I am bound to say that I think that 
Lord Moulton’s dicta in the earlier case 
relieve this Court from considering a ques- 
tion, which, I confess, presents to me 
very considerable difficulty. Here there 
lie a series of bonds, the amount of what 
one may perhaps term the original debt, 
(that IS to say the actual fresh cash 
advanced) is not in dispute but, with 
the exception of the second * bond of 
1886, which was, as I have mentioned 
before, an independent transaction, each 
of the five bond^, wtiich are consolidated 
eventually in the mortgage bond which is 
now the subject of this suit, brought to 
itself an accumulation of interest coupled 
with an addition of a new advance; and 
the accumulated interest was added to tbe 
dd capital and with the 'liPeeh 
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fonns the aggregate sum for which tbe 
new bond is executed. I cannot but ima- 
gine that these proceedings constitute what 
I may term into the phraseology of the 
Regulation “intermediate adjustment*' in- 
deed 1 an; not at all sure that each pause 
in compound interest, represented by what 
is known as the “yearly rest’*, is not also 
an intermediate adjustment, and t am 
quite prepared to regard them as such. 
For three reasons I am airaid I must 
hold that the plaintiff's cannot recover on 
their decree a sum in excess of that which 
was actually advanced to them in cash, 
which 1 understand, amounts in all 
to the considerable sum of about 
Rs. 2,85,000. 

The second suggestion which is put 
forward on behalf of the appellants is 
that what has been in fact paid by way of 
interest must be deducted from the amount 
of interest to which the plaintiffs are res- 
tricted under the provisions of the section 
of the Regulation to which reference ha^ 
been made. 1 cannot but think that this 
contention is sound, for if any really effect- 
ive meaning is to be given to the restrict- 
ed character of the section of the Regul- 
ation under consideration, any other deci- 
sion might result in absurdity ; for exam- 
ple, in the supposition even of a borrower 
having paid to his lender a very large 
quantity of interest, he might yet be liable 
under any construction of the Regulation 
other than that which, I think should be 
given to it, to pay further accumulated in- 
terest which might amount together 
with what he bad already paid, too 
far more than the aggregate of the original 
sum lent ; and this would be a 
result which would, in my opinion, be 
wholly inimical to the purview of this 
S. 6 of the Regulation. I, therefore, have 
come to the conclusion that the amount of 
interest already paid must be deducted 
from tbe total sum claimed by tbe plainiiffs 
by way o£ interest. In this particular 
c%se tbe accumulations of interest aie so 
great that 4hey far exceed the original 
amounts from time to time lent and so the 
figure due is a matter of simple calculation. 

The third suggestion made by the ap- 
pdiant is that no interest can be granted 
on the sum actually decreed after the 
date of' judgment, if, at any ratet that 
w^ald fCfuUiji tJie amount so teooverable 


exceeding the total of the principal actu- 
allpadvanced. Now in this Court in the 
case of Rati'* K^ikobati Kumar i v. Kumar 
Satya Niranjan Ohakerverty (9) it has been 
in effect held that the incidents of S. 6 of 
the Regulation pursue the decretal sum ; 
in this decision by Roe and Coatts, JJ-, it 
was laid down that interest subsequent to 
the decree must be limited to interest on 
the principil advanced and the costs of the 
suit. If thus the operation of S. 6 of the 
Regulation is thus, after the decree, appli- 
cable to the amount decreed it must logi- 
cally folio w, if that view is correct, that 
when the interest accruing after the decree 
amounts, together with the interest already 
paid before or afterwards by the decree 
to more than the principal, it must stop; 
or, if, as in this case, the amount of in- 
terest alre idy paid prior to and awarded 
by the decree equals the principal, no 
more can accrue after the decree. Had it 
not been for this decision, with this pro- 
position I am not sure that I should have 
been content to agree. I should have felt 
inclined to think that when judgment has 
been given for a specific amount and for 
the right amount, in erest at the usual 
judicial rate follows as a matter of course 
that the matter no longer lies withm the 
embargo of the Santhal Perganas Regul- 
ation but follow the normal course, and, 
that, even though by accumulation of in- 
terest after judgment, the amount ulti- 
mately recoverable by way of interest may 
in fact exceed the total amount of the 
principal actually advanced the position 
thus achieved is a regular one. In con- 
nection with this question of interest one 
may refer to the following cases : — Shama 
Oharan v (Jhunt Lai Mamari (17), 

Ramohmdra Marwan v. Mant Keaho* 
hati Kumari (18*, Kamjiban Shah v. 
Dkikft Singh (19). Maha tru$ad Singh 
V. Kamani Mohan Singh (D, Atikulla 
Mumhi V, Azim U^idin Hai^rt (<d0), 
Ohira *jib Lai Oh an hey v. M, Da^efUi 
(2 1 ) (Patna High Court) : B mi Keihobati 
Kumariv. Satya Niranjan Chahatvtrly (9) 


(17) (1898) '26 Cul 238. 

. (IS) (1909) 36 Cal. 8i0>2 I C. 935>36 LA, 
85 (PC.) 

(19) 1912) 16CL.J 264-16 1 0.946. 

(90) (1917) 40 [.C. 415 

(21) (1917) 2 Pat. L-W. 20-41 1.C. 67T. 
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Having now dealt with the question of 
interest, I pass to the third point narAely, 
as to whether the suit is affected by the 
Limitation Act. 

The argument which is put forward on 
behalf of the appellants in connection with 
this point may be explained in the follow^ 
ing manner. The bond, upon which the 
action is now brought, was dated the 2ist 
December 18^6 and it is common ground 
that the right of action accrued on the 14th 
March 1903. The last payment of interest 
was in fact made on 16th March 1902. 
The first suit was commenced on the 20ih 
June 1904 ; it was dealt with in the Court 
of first instance on 12th February 1906, 
and was finally decided by the Judicial 
Committee of the Privy Council on the 
19th May 1914. The present action was 
started on the 5th February 1915. It is 
admitted that about 1910 there was born 
to Sasi bhusan ISingh a son, whose name 
is Sripati Smgh, and that this child was 
not joined as a party to these proceedings 
until the 30th May 1916, when he was 
added as defendant 16 (a) by the Court’s 
order. It is contended by the appellants 
that under the provisions of O. 34, 
K. 1, C. P. C. which reads : 

“ Subject to the provisions of this Code, 
all persons having an interest in the 
mortgage security or in ihe right of 
redemption shall be joined as parties to 
any suit relating to tie m irtgages‘*, this 
Sripati Singh was a necessary party in the 
suit ; and that as he was not joined until 
after the expiration of 12 years from the 
date when the right of aciion accrued, the 
Suit must fail. See M. Nahomt Bhu$an v. 
Madan Mohan (2d), Bholanafh hha^eryv, 
K*irrih Kukun Khafferij, (23) Ajodhua 
Naff V Harhrar Nay (24^, Chuttan Lai v 
KaVu (25), Tuluhi Ham v. Kahu (26), Go inn 
L^f 7 Babu'Ram (27 \ Shym Sunder 
L I v.Budhu Lai (28), 'Debt Praif td Sahi v. 
Bharamjit Narain Singh (29), Oirwet 


(221 (ISS'ii 13 Cal. 2l»18 I A. 1 (P. C.) 

(23) (m?) 34 C l. 37i«U 0. W. N. 462. 

(24) (1909) 9 C L J. 483. 

(26) (1910) 33 All 283. 

(26) (19*1) 33 All 654 =**8 A. L. J. 738. 

('i7) (1911) 9 A. L J 86«13 I a 197. 

{2 ) (1911) 12 A L J. 794-24 I 0. 252 

(29) (1914) 41 Cal. 727-22 L 0. 670-19 C. 
L. J. 437. 


Narain Mah^ on 7. Mahhnn'isa (30), J wala 
Prasad v. JIdai Nath Shah Deo (31), B mjit 
Prtmd Tmari 7, Bam Jatan Pan fe (32), 
Lachman Praead v. Salman Singh (33), 
B $t<wana h Prasad Sahu V. Oajadhar 
Prasad (14), Buihmal Kewal Chand v. 
Natna (34). 

It is agreed that the period of limitation 
applicable in this case is 12 years and it is 
also common ground that the child Stipati 
Singh is one of that class of persons con- 
templated by the provisions of O. 34,. R. 1. 
To the argument adduced by the appel- 
lants, the respondents put forward sevetal 
suggested answers In the first place, they 
saw that the provisions of O. 34, R. 1, are 
not such as necessarily entail the failure 
of the suit, if a person who ought to be a 
party is not.infict joined but that the 
only result should be that as against such 
individual the decree in the suit would not 
be binding This point raises a question 
which is by no means free from difficulty; 
and with it too is involved the point as to 
whether the omission to join Sripati Singh 
in this case was an act of negligence or 
not. It is noticeable that the provisions 
of O. 34, R. 1 reproduced with certain 
alteration those of S. 85 of the Transfer of 
Property Act, IV of 1882. This ran as 
follows ; — 

** S..bject to the provisions of the Code 
of Civil Procedure, S. 437 (now O. 31, 
R. 1) all persons having an in crest in the 
property compri'-ed in a mortgage must be 
Joined as parties to any suit under this 
chapter relating lo such mortg'^ge ; provided 
that the plaintiff has notice of “such 
interest ” It will be observed at once that 
this provision, as to the plaintiff having 
some notice of the interest of the individual 
who is not joined as a p^rty to the suit, 
does not find place in the phraseology of 
O. 31, R. 4. In this pardcular case the 
respondents allege that, owing to the 
fact that thU Sripati Smgh did nor reside 
with his parent, they were not aware of 
his existence, until shortly Before they 


(30) (1916) 1 P. L. J. 468. 

(31) (19171 P e C. C. 27-1 Pat. L. J. 497. 
(3i) (1917) P B.O C.113. 

(33) (1917» A. I R. 1917 P. C. 41-89 All. 600 
-44 L A. 163 (P. C ) 

(34) (1919) 44 Bom. 223-22 Bom. L.E. 68. 
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actually caused him to be as a party; and 
the Subordinate Judge has accepted this 
evidence, a conclusion with which I see no 
ground for disagreeing. He thinks that 
although the provision as to notice which ex- 
isted in section 85 of the Transfer of Pro- 
perty Act 1882 is omitted from the provision 
of Order 34, R. 1, it would be altogether 
unreasonable to suggest that where a neces- 
sary party has been, not through negligence 
but under circumstances which are properly 
explicable, omitted from being made a 
party toifche suit, such non*joinder would 
jnecessarily be a fatal bar to the progress 
jof the action. There is, 1 must confess, 
much to be said in favour of this view. I 
take it that the principle which must 
underlie the idea that where there is a 
non-joinder of necessary parties, the suit 
must fail, must be that it is undesirable 
and contrary to public policy, that the 
courts should expend their time and energy 
in dealing with matters, the judgment upon 
which might, because they would not be 
binding upon necessary parties not joined, 
be unfructuous or materially incapable of 
effective enforcement. There are obviously 
in the class of cases to which this suit be- 
Iqpgs, very considerable difficulties in the 
way of a plaintiff who really desires to know 
who are, and to join these who are, neces- 
sary parties to this suit; for in a joint Hindu 
family, often composed of many adult mem- 
bers, there are, and during lengthy periods 
over which litigation cf this character is 
drawn out, must naturally be, persons who 
from time to time have children all of whom 
presumably on their birth acquire at once 
some kind of interest in the joint family 
property, It seems to me to be expect- 
ing almost too much to suggest that it 
is always possible for a plaintiff to become 
acquainted immediately with the occur- 
rence of such births ; and the facts that 
they may not be so acquainted and that 
the defendants do not intimate the birth 
of another fndividual, who has an interest 
inThe subjept matter of the action, should 
not, I think, be capable of being seized 
upon as an opportunity to the defendants, 
for perchance, availing themselves, owing 
to the non-joinder of such a child, of the 
highly technical provisions of the Limita- 
tion Act. (See Kundan Lall v. Faqir Chand 

(35), Uagho Bam Singh v. Rajni Eanta 

(36) (1904) ii7 All. 76«1 A. L, J. 476. 
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Banerji (36), Maghunandan Singh v. 
Parfheihwar Dyal Singh (37)* 

However, in this case, there are other 
contentions on behalf of the respondents, 
which are, perhaps, of more general value 
to them. In the first place they call into 
aid provisions of section 14 of the Limita- 
tion Act No. IX of 1908. Sub-Sec. (1) of 
Section 14 reads thus: 

** In computing the period of Limitation 
prescribed for any suit, the time during which 
the plaintiff has been prosecuting with due 
diligence another Civil Proceeding, whether 
in a court of first instance or in a court of 
appeal, against the defendant, shall be exclud- 
ed, where the proceeding is founded upon the 
same cause of action and is prosecuted in good 
faith in a court which, from defect of 
jurisdictiou, ox other cause of a like nature, is 
unable to entertain it.” 

There was placed before us a good deal 
of technical argument as to the precise 
construction of this section (See AH Sah$h 
V, Kaji Ahmad (38), Bhogi Lai v. Amrtt 
Lai (39), Sunder Lai v. GhhiUfmal (3), 
Ohuni Lai Hart Lai v. Bai Muni (40) it 
must be remembered that the first suit was 
commenced on the 20th June, 1904. It ap- 
pears to me that it was clearly based upon 
the same cause of action and was certainly 
between substantially the san e parties, 
allowance being made for devolution or 
transmissions of interest ; there is also no 
doubt that it was on a question of .jurisdic- 
tion that the suit could not be entertained, 
nor is there any controversy that the 
plaintiff’s predecessor was prosecuting that 
suit bona fi le and with diligence. 

Under these circumstances, therefore, I 
am of opinion that the time under the 
Limitation Act did not begin to run 
against the respondents until after the 
decision in 1914 by the Judicial Com- 
mittee of the Privy (Council. 

There is a further point which is raised 
by the respondents, which is of some im- 
portance and upon which I think it is 
desirable that I should express my view. 
It is that even though the name of Sri* 
pati Singh was placed upon the record 
after the expiration of the period prescrib- 
ed by the Limitation Act it was not in 

(66) (1916) 21 Cal L, J. rT3"^76‘i. 

(37) (1917^ 2 Pat. L. J. 306-i39 I. 0. 779« 
1917 P.H.C.0. 137. 

(38) (1891) 16 Bom. 197, 

(39) (1892) 17 Bom. 173. f«60. 

(40) (1918)42 Bom.604-.46LO.T4»««*0Boin L.t. 
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fact necessary that he should be joined at 
all, he being sufficiently reprepented by 
the many adult members of the joint family 
who were already joined as parties to the 
Suit. The Subordinate Judge considers 
that Sripati Singh was^amply represented 
m the suit by his father until the date 
when he was joined. I am not prepared 
to subscribe exactly to the conclusion 
which the Subordinate Judge has come to ; 
for it must be borne- in mind that the in- 
terest of Sripati Singh was not the same 
as that of his father, but, on the conm«ry 
onposed to that of bis parent. (See 
Ajodhya R. y V. HarJwar 7?oy (24), Bat- 
hishau T peshwar S'fngh (41), Hart 
Lai V. Hatjumrrn Ka^tiat (4?), Ram B/jcin 
Saha V. Dk ku S 'ngh (19). On the other 
hand there were persons on the record 
with whose interest those of Sripxti were 
identical and these persons may, I think, 
well be regarded as forming a class of 
which Sripati Singh wa^ one and as, for 
all practical purposes, representing him 
adequately. (Vide Sh'o Shanker Ram 
V* Juddo Knwar (43)* For the'above rea- 
sons therefore, I have come to the conclu- 
sion that the argumen s adduced in 
connection with limitation by the appell- 
ants must fail. I now pass to the fourth 
point which has engaged our attention for 
a very lengthy period- (See Hanuwan 
Prasad Pandpy v, Mvst^ Babo'^ee MunVaj 
Kooywree (44), S^nnochawi v. F. A. E, 
Ramasamy Ch^tt?ar (4.'>), M$t Dhanvan^a 
y. Brnarsi Lai '46), Rava'^eshwar Prasad 
Chandi Praf^ad Sfngh (47), Rava- 
neshwar Pd Singh V. Chandi Pd- Singh 
(48) and Banga Chandra JDhur Biswar 
V. Jagga^ Kishorfi A^’harya Chawdhuri (49), 
MandilPasY, Meghu Niirafn (50 \ 

T. 8. Muruges^m Pillay V. Samhandha 
P rnd>rp Sanadhi (51), jBim Bahadur y. 
Jagger Na^h Prasad (52), KaHka Island 
Singh V. Shiv Nandan Singh (53). 

446«=14 10. 845. 

(42) (1912»34AII 649 = 9 A.L J. 819. 

(43) A I.R. 1914 P. C. 136 = 36 All 833- 
41 I A 216 ( P C ) (44) (1856) 6 M l A. 393 (P,C.) 

(46) (1906) 22 L.J. 85-13 10. 7. 

(46) (1910)6 1.0 191. 

(47) (1911) 38 Cal 721-12 I-C. 031. 

(48) A.l R- 1915 P 0 67 - 43 Oal, 417 (P.O.) 

(49) AIR. 1916 P C. no-44 Cal. 186- 

48 I A, 249 rPC ) (50) (1916, 1 P.L. J 89. 

(61) AIR. 1917 P.C 6-40. Mad- 402- 
44 I A. 98 (P.O.) (62) (1915) 3 P.L.J, 199, 

(68) A.I.R. 1922 Patna 122. 


This question is as to the ootf’N&'xistenoe 
of any legal necesdty for a portion of the 
loan in question. Very laborious efforts 
have been made to trace back to their 
origin the different sums of money, of 
which it is alleged that this loan of 
Rs. 3,50,000 was composed. The Subor- 
dinate Judge has gone into the question in 
great detail. He has arrived at the con- 
clusion, afier a careful examination, that, 
whilst in certain instances too great a 
period of time has elapsed for the plaintiffs 
indubitably to show that the debts incur- 
red were for family necessity, yet, in the 
main, the material* evidence adduced shows 
that the bulk of the purposes for which 
money was borrowed from the plaintiffs 
was undoubtedly such as would be re- 
garded as being for legal necessity or 
family benefit and that proper enquiry was 
made'there anent, and, on this basis, he 
decides substantially in favour of the 
plaintiffs with the exception of excluding 
a small sum of about Rs. 12,000 for which 
he only gives a personal decree. I think 
that the Subordinate Judge has taken on 
the whole, a very proper view of the posi- 
tion. The loan contracted under the fifth 
bond was, as I have said for Rs. 3,50,000. 
The way in which this sum is made up is 
detailed in the 1st schedule of the bond, 
and it will be seen from that that Rs. 
2,13,858, were appropriated towards what 
is in substance, a rene\Aal of the 4th bond, 
both in respect of the capital and the in- 
terest which has accrued thereon ; whilst 
with regard to the remaining sum of 
Rs. 1,36,142, that represented a variety of 
debts which purported to have been in- 
curred by the adult members or some of 
them, of the appellants* family for various 
purposes. It is a curious fact which has 
markedly engaged my attention, to observe 
the method, in which throughout the whole 
course of this long stretching series, borro- 
wings, sometimes all, sometimes some and 
sometime one only of the adult members 
of the family incurred debts; (t;bat is to say 
signed documents of indebtedness for many 
kinds of different purposes); how these 
debts are apparently a! ways regarded by 
the other adult members of the family and 
how those adult members of the joint family, 
who had not participated in the actual 
execution of individual documents of in- 
debtedness, have been invariably prepared 
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tO’ shoulder the burden as a common one, 
as* is seen by the inclusion of all such in 
the series of bonds of which mention has 
already been made ; and, in particular, in 
the list of debts annexed to the bond now 
sued upon included in the sum of 
Rs. 1.39,142 (which is the fresh money 
advanced by the plaintiff to the defdt 
under the fifth bond, that is to say, the 
bond, in suit) we find, in exemplifioation 
of what I have just stated, that some of 
the debts, to which this new money is 
added are evidenced by documents of 
indebtedness signed in some cases by four, 
in some cases by three, and in some cases 
by one of the adult members of the family. 
Similarly too, it will be observed that the 
purposes for which these debts (embracing 
the new loan in the 5th bond) purported to 
have been contracted over a wide range. 
I do not propose to deal with all these 
debts in any great detail, but I think it is 
necessary that I should refer to them 
shortly. (His Lordship discussed the evi- 
dence and proceeded as follows.) 

The last item in the schedule indicates 
a sum of Rs. 21,469 14*0, and with regard 
to this, the position is, perhaps, somewhat 
slightly different to that which may obtain 
in the other items to which 1 have already 
referred. It is a loan purporting to be made 
on the 16th December 1896 in favour of 
one Babu Anand Ram Marwari and is evi- 
denced by a Roka signed by Ram Charan 
Singh Maha Prasad Singh and Hari 
Prasad Singh. It recites that the sum of 
Rs. 21,469-14*0 due by the executants on 
account of principal and interest on that 
day in respect of a considerable number of 
previously contracted debts evidenced by 
Kokas of certain dates which are given on 
the lace of the document. It will be 
observed that the date of the document 
being the 16th December 1906 is only 
a few days prior in date to the bond 
upon which* action has been brought 
anti it may be thought that in considering 
the next poiit in tais case relative to ante- 
cedent debt, this close juxtaposition of 
dates may be of some importance. I am 
not sure that essentially that is the case- 
I proceed at or ce to enquire into some cf 
the component portions of this Rokka and 
shall at the moment content myself with 
saying that it would appear at first sight 
to be a bond of a consolidating character 


bringing together merely for the sake of 
convenience into one, a number of small 
debts contracted at prior dates. I do not 
propose to enter in any great detail upon 
all the items out of which this sum of 
Rs. 21,469-14-0 is made up and will con- 
tent myself by referring to two : — 

(1) an account rendered for 
Rs. 2,623- 0-0 by one Sakh Ram Marwari 
for debts on account of cloth etc., and 
cash ; dated the 30th Sawan 1304 which 
includes certain interest and 

(2) account rendered due to Surju Ram 
dated the 30th Assin 1304 for Rs. 5,516 
on current account for grocer’s stores, 
cloth and cash which includes interest on 
the running account. I see no reason to 
attempt, even if, one had the material to 
dive deeply into each petty item of old 
accounts or Rokas such as these. There 
is ample general evidence, that the lender 
did not lend haphazard but with prudent 
and reasonable enquiry and I see no rea- 
son why this item should be disallowed. 
Now the total of the amounts, which I 
have already dealt with in detail and 
which were the scheduled amounts men- 
tioned in the bond itself, aggregate only 
about the sum of Rs. 1,10,000; and as 
has been stated before, the amount of 
fresh money advanced was considerably 
greater than that, namely Rs. 1,36,000 
odd. This surplus is represented, except 
for a small amount by a variety of small 
loans, incurred, as was the case with those 
to which I baive already referred in detail, 
for various purposes and contracted by one 
or sometimes more of the principal mem- 
bers of the controlling*adults of the family 
in question ; in addition to this there were 
also certain legal expenses connected with 
the bond, such as for example, Rs. 1,750 
for the stamp, Rs. 370 for registration 
and Rs. 750 for what is called the writing 
lee, that is to say for the drawing up of 
the bond (a sum which to my mind, ap- 
pears to be somewhat excessive but which 
is, I understand, conventionally, correct) ; 
speaking very generally with regard to 
this surplus, although there are certain 
number of loans, amounting in an aggre- 
gate to a small sum, as to the reason 
lor which there is no evidence as to why 
they were made, it may be said that 
it purports be composed of petty 
borrowings made, in the easee 
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with which I have dealt in detail, to meet 
household purposes, such as the purchase 
of cloth for the family for domestibles and 
similar commodities; for a certain portion 
of this borrowing, the Subordinate Judge 
has thought fit, after seeing the witnesses 
and hearing the evidence, to consider that 
there should be no decree against the 
family as such, and so far as I am con- 
cerned. I am not ready to disagree with 
the conclusions to which he has come. It 
will have been observed that, hitherto, I 
have only dealt in detail with the actual 
items of debt which are referred to as 
appertaining to the new advance of capital 
on the loan arranged by the bond now sued 
upon and have in no way considered that 
part of the Rs. 3,50,000 which constituted 
in effect a renewal of the older (the 4th) 
bond aggregating in itself the capital and 
interest then due thereon ; and here before 
dealing with the other side of this trans- 
action, that is to say, with that part of it 
which constituted the renewal of the 4th 
bond of 1891, I should like to venture a 
few general remarks. 

This case is one which exe.) plifies very 
fully the difficulties which occur in this 
country in endeavouring to apply principles 
of British Jurisprudence to the incidences 
of the law relating to the Hindu Joint 
family. In my short experience I have here 
already expressed my vie w in the case of 
Mathura v. Baj Kumar Missra (5) 

that it is hard to apply to its consideration 
the exact logical processes of mind upon 
which the British Jurisprudence is founded, 
and I have already there stated that I have 
been told that one must not attempt to do 
so ; but one cannot help feeling that the 
position which, partially obtains here in 
litigious proceedings, in connection with 
the status of the joint Hindu Family, is the 
occasion for giving rise to much expen- 
sive and socially unnecessary litigation. 
More than that, it seems to me that, as at 
present viewed, the' communal aspect of the 
Hindu Joint family is in some respects a 
serious bar to real progress in the satis- 
factory administration of Law and Justice 
quite apart from the Reienual impasse 
which it seems lo produce. In this court 
much energy and labour is devoted towards 
the enquiry, which is very o^ten more or 
le8$ uncertain or fruitless, as to whether in 


fact, debts, incurred by adult members of a 
Hindu family affecting the joint family 
property can be later on repudiated by per- 
sons such as either minors or children, 
not even born when the debts were con- 
tracted on the grounds that the^y were not 
binding upon the challengers on account of 
the facts that they were contracted for 
immoral purposes, or for reasons dis- 
connected with what is known as legal 
necessity or family benefit ; I omit alto- 
gether, for the moment, the conditions in 
which it is proved that such debts were 
incurred for improper purposes, as, so far 
as this case is concerned, there is no real 
suggestion now that the position occupied 
was ever of that character. On the other 
hand, it has been pointed out by the Judi- 
cial Committee of the Privy Council that 
when in cases of this character, one finds 
debts contracted long ago by the heads of 
the family it may be difficult and often 
impossible for the successor of the lender 
to prove within the close four corners of 
the doctrines of legal necessity or family 
benefit the cause why such money was 
advanced. It is interesting to observe in 
this connection in this case that the bond 
now sued upon was dated so long ago 
the 21st December 1896. I cannot help 
thinking that, where one finds the principal 
adult members of a joint family borrowing 
money without any evidence being shown 
against such transaction as being of an 
improper character, it is very difficult for 
minors at a few later date to dispute 
them or to allege casually, without positive 
evidence that those transactions were not 
designed for the benefit of the family or 
for some legal necessity. I cannot help 
thinking that to embark upon any very 
serious enquiry into such circumstances 
would almost render the task of the judi- 
ciary here practically impossible. It is true 
that in this Province we have very fre- 
quently before us the spectacles of the 
historical position, which one has observed 
similarly in other countries many years 
ago. We see well-to-do gentlemen 
with, what the ordinary person would 
regard as, quite adequate incomes belong- 
ing to the Zammdari class apparently' 
unable to, and sometimes careless of 
whether they can, meet, their expenses 
out of their revenues ; these gentle- 
men are sometimes really extrava- 
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gant and on the other hand sometimes un- 
willing on account of the position which 
they hold to lower their standard of ex- 
pense of living for fear of not retaining 
themselves in the high estimation in which 
they have hitherto been held. The conse- 
quence of either of these two conditions is 
often disastrous as they often resort to 
borrowing. In this case now before us 
there is now no suggestion of any thing 
other than that the revenue derived from 
the defendant’s estates did not altogether 
suffice to support the altitude of the dig- 
nity of the position which they thought it 
tic and incumbent on themselves to main- 
tain. For persons situated such as these 
are and surrounded, no doubt, by consider- 
able difficulties, it seems to me that one 
must make considerable allowances; and, 
although they may be regarded as perhaps 
improvident, I am not at all prepared to 
say that, under the views which I have 
indicated, the debts which they contracted 
can be regarded under normal circum- 
stances in law as incapable of recovery by 
the lender. 

The difficulty of understanding the posi- 
tion of the Hindu joint family as it is to 
be regarded by modern conceptions of 
Case Law, seems, in my respectful opinion 
to be due to the fact that the trend of re- 
cent decisions appears to have been and 
perhaps rightly directed towards the clari- 
fying of the curious legal results due to the 
somewhat anomalous and archaic condi- 
tions created by the legal incidents attached 
under Hindu Law to the joint Hindu 
family; this attitude appears to be of 
comparatively recent date and seems to be 
founded largely on 'legal fictions, which 
do not, so far as 1 can see, emanate 
directly from the Hindu law ; but, on the 
other hand it seems probably useful and 
salutary, and, I should imagine, is still in 
a very transitional stage. So far as one 
can Judge from the constant questions on 
the matter which are brought before this 
court, there must arise out of, for example, 
the doctrine of antecedent debt, numerous 
important enquiries which have not as yet 
been decided ; and yet one cannot help 
thinking that that doctrine is an artificial 
one, and that legislation is the real remedy 
to place the present unsatisfactory state of 
affairs upon an intelligent footing. It is 
practically impossible for the courts here 


successfully to grope back into years long 
past in order to ascertain, with regard to 
debts contracted Icng before the date of 
the suit, whether they were for improper 
purpose or for legal necessity or family 
benefit. If, where the onus is on the 
plaintiff who lent the money, he or his 
successor can substantially prove that he 
(the lender) made at the time some sort of 
reasonable enquiry, that, is the utmost* in my 
humble opinion which he or they should 
be required to prove ; indeed as to what 
this enquiry should be I have no doubt, 
for, if it was necessary for a person appro- 
ached by another person — a member of a 
joint Hindu family— for a loan to investi- 
gate completely and exhaustively the rea- 
son why a loan should be required and 
whether it would properly be given, all 
lending transactions of that category bet- 
w#*en the public in this country would 
almost be for practical purposes at a stand- 
still. When a lender contemplates lending 
money to a Karta of a joint family, it is 
probable that according to the present law, 
he should make some clear enquiry as to 
the reason for which the loan is being 
arranged but provided that he is told that 
reason and that reason seems to him a 
proper one, it does not appear to me 
that it is necessary for him to make any 
further enquiry. It occurs to me to be 
indeed absurd that it should be contem- 
plated that a lender should examine en- 
tirely the circumstances of the borrowers 
or to do more than be assured by him that 
the money is required for the legal neces- 
sity .or the family benefit of the family 
which the borrower represents. For these 
reasons, therefore, I consider that the view 
which the Subordinate Judge expressed with 
regard to the new money; advanced in con- 
nection with the bond sued upon is sub- 
stantially correct; apart always from the 
question of the amount of interest which 
can be claimed under the limitations im- 
posed by theSanthal Pergannas Regulation. 

1 have dealt, so far, with the question of, 
what I call, the fresh capital which was 
advanced under the bond sued upon but 
I have, still, now to deal with that por- 
tion which constituted the basis of the 
renewal of the old bond of the 29th 
September 1891. Now, with regard to 
this, of course, we have the application 
of the doctrine of antecedent debt, and it 
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is necessary, therefore, that one must re- 
gard the question from that standpoint. 
(See Bhagbat Penad Singh v. Oirja Kuer 

(7) ; Hhal luf U >hm(in v. Gohind P'^a^^ad 

(8) , Sahu L(^m Chandra v. Bhup Singh (4), 
Mathura Mis ra v* Raj Kumar Misara 
(5). So far as the principle is concerned, 
the Patna Pligh Court in Mathura M esra 
V. Raj Kumar Missrx (5j has decided 
that where the Kirta of a family has, 
hypothecaiing the family property, ente- 
red into an obligation which was based 
upon a previous similar obligation dis- 
connected With it in fact and in time, the 
doctrine of antecedent debt applies, and 
of course, f do not recede from the judg- 
ment to which 1 was a party. This may 
be right or wrong, but I believe it is in 
consonance with the present idea of the 
development of the antecedent debt theory 
and incidentally, as an instance of encro- 
achment on the ancient legal incidences 
attaching thenif elves to the joint Hindu 
family, some of which are opposed to 
modern thought. It will be observed, 
here, that, in the case of this 5th bond the 
fresh capital borrowed amounted to 
Rs. 1,36,142; thcibalance, which, consist- 
ing both of capital and accrued interest, 
constituted a renewal of the 4th bond 
dated the 29th September 1891 being Rs. 
2,13,858. This 4th bond was entered into 
by Ram Charan Singh for himself and for 
RupNarain Singh, hisminorsons; by Hari 
Prasad Singh for himself and for Lukhi 
Prasad Singh and Bishun Prasad Singh, 
his minor son- ; by Biswanath Singh, 
by Maha Prasad Smgh for himself and 
for Sasi Bhutan Smgh his minor son and 
by Gaj tdhar Singh. So far, therefore, as 
can be seen, it would appear to be binding 
in every manner possible and if this Court's 
Full Bench decision — Mathura M%>^yra v. 
Raj Kumar M sera (5) is correct, the obliga- 
tion incurred in the 4th bond is binding. 

A curious question has been raised in 
connection with the position which, it is 
suggested, might obtain in certain cir- 
cumstances' which might bo applicable both 
in connection with some of the debts 
which are paid by the fresh capital 
which was borrowed under the 5th bond 
and in connection with some of the debts 
which similarly wtre paid off under the 
4th bond; the qfUestion relates jtb how far 
the doctrine of antecedent debt may pro- 
perly be extended and it arises in this way. 


The doctrine of antecedent debt is sup- 
posed to be founded upon Hindu Law 
(See Mayne's Hindu Law and Usage* 8th 
Edition p 395; Gharpure’s Mitakshara 
p. 861 (Yajnavalkya Verse 55) ; Tagore’s 
Daya Bhaga and Vivada Chintamani Pp. 
34 and 35 ; Colebrook’s Mitakshara P. 22. 
On the other hand, it has been equally 
strenuously contended before us that the 
development of this doctrine has now gone 
past the mere application of the ancient 
texts and is based at present upon much 
case law. It is common ground, how- 
ever, that where a mortgage of family 
property is executed by a father to 
pay off a proper prior debt, it is 
binding upon his son. But what is 
the position in the event of all the adult 
members of a joint family joining in en- 
tering into a mortgage for a like purpose ? 
Are all the sons of all the adults liable 
and is the whole of the family property 
mortgaged by all these adult members 
of the family liable in the same way as 
the sons of a father would be liable in 
respect of a family property for such a 
debt so incurred by their father ? I 
cannot see that any other answ«^r can 
be given save in the affirmative. But^ 
the matter does not rest there. It has 
already been observed that there were 
at least four adult members of this joint 
family and that the fresh capital "was 
borrowed by them under the 5th bond 
for the purpose of paying off previously 
incurred debts, which had been incurred 
in some case, under documents executed 
by all, 4 adults in other cases only of 
three of them and in other instances by 
only one. The question arises as to what 
is the position with regard to the appli- 
cation of the doctrine of antecedent debt 
to the family property with respect to, 
let us say, for example, a debt previous- 
ly incurred by a single one of these four 
adult members. It is true that it may, 
perhaps be taken that although* the docu- 
ment, which constitutes the evidence dr 
such a debt, is only executed by one of 
the 4 adults, no doubt, the transaction 
was at the time impliedly acquiesced in 
by the other three adult members of the 
family and expressly ratified by the act 
that it is aggregated ioto the lump 
sum, which finally forms the principal 
part of the fresh capital borrowed under 
the 5th bond for the purpose of pay- 
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ing of all these antecedent debts howev^er 
contracted; and in that way it might 
perhaps be argued that, provided, it is 
clear that at least implied or expressed 
acquiescence was really present, it would 
not matter in law that the debt purported 
to have been incurred by one or, for that 
matter, by three of the four adult 
members of the family. I think this 
raises a question of no little difficulty 
and to some extent it is difficult to avoid 
being led into a confusion of mind 
between the incidences of the doctrine of 
antecedent debt and the incidences which 
are capable of application in the case 
where debts incurred by representative 
members of a joint family are for the 
purpose of legal necessity or family benefit. 
If the doctrine of antecedent debt, as it 
now stands, has to be based upon the 
Hindu Law alone, I doubt, if, in cases 
such as tho?e which I have quoted above, 
it would be possible to apply it. But if, 
on the other hand, the doctrine may be 
regarded as in course of development 
under the moulding of judicial decisions, I 
am inclined to think that the doctrine is 
capable of extension to cover instances of 
the character which I have indicated. 

The sixth point is as to whether the 
personal decree should not be regard- 
ed as barred by O. 2, R. 2 of the C. 
P. C. in view of the previous suit. 
On this question I have had the ad- 
vantage of seeing my Lord the Chief 
Justice’s judgment and with his conclusions 
I entirely agree. It may be now advanta- 
geous here to summarise the conclusions to 
which I have come. They are as follows: — 

(1) I think that the Court had Jurisdic- 
tion to try the case. 

(2) I do not consider that the plaintiflfs 
can recover more interest than the amount 
equivalent to the total fresh capital actually 
advanced by the plaintiffs and that from 
this sum must be deducted that interest 
which has already been paid. It is fortunate 
that here it is common ground that on the 
caIcu]ation*of interest on this basis, the 
amount due is not less than the amount 
which would thus be awarded and the 
calculation of this sum is merely a matter 
of simple aiithmetic. 

(3) I bow to the opinion held by this 
Court that the ordinary legal interest can- 
not run on the decretal amount if such 
accruer increases the amount of interest to 
a Bumtgreater than the principal advanced. 

(4) I am*not prepared to disagree with 


thy views expressed by the Sub. Judge 
as to the amounts of the debt which 
he considers to have been incurred on ac* 
count of legal nece sity or family benefit or 
with regard to that amount for which be 
has given a personal decree. (5> I do not 
consider that the personal decree is in 
any way barred by the previous procee- 
dings. (6) I do not think that the suit is 
barred in any way by limitation.. (7) I 
think that the 4th bond is an anlecedentdebt 
upon -which that part of the 5th bond, 
which relates to it, can be entirely supported 
subject to the question of interest . (8) In 
all other respects I agree with the judg- 
ment of my Lord the Chief Justice. 

Appeal allowed in pari. 

A. I. R 1922 Patna 479. 

COHTTS AND ROSS, JJ. 

Ajoihya Mahton and another — Petrs, 

V. 

Mi. Phul Kuer — Opposite party. 

Civil Rev. No. 366 of 1921 decided on 
10th January 1922 from D.J., Gaya, dated 
4th July. 1921. 

(a) C, P, (?., (1908), O. 9, R 13 and 8. 75/— 
Ex parte decree cannot be set aside under inherent 
powers, 

A Court cannot set aside an ex parte decree 
in excrci‘«e of its inherent powers under section 
151, C P. C 43 Mad 94 followed. IP. 480, C l.| 

(b) C. P . (7., 8, 151— Section does not enable 
Court to extend limitation, 

8 161 does not apply where a definite period 
is provided. An appeal does not lie aj?ainst 
order refu^insr to act und^*r 8 161, [P 480 C 1,1 

(c) C. P C [1908^, O I X, R.^13 — Passing a final 
decree after application therefor wasrtime hatred 

is no ground for setting it aside under the rule. 

An ex parte final decree cannot be set aside 
under O. IX, R 13, on the ground that the ap- 
plication for making decree final was time 

[P. 479^ Q 2.) 

Ross, J. — This is an application for 
revision of an order passed by the learned 
Dt. Judge of Ga>a allowing an appeal 
from an order passed by the Sub. Judge, 
by which be 'rejected an application 
under Order IX. rule 13. to set aside an sas 
parte final decree in a mortgage suit. It 
appears that in this application which was 
made long after the time limited by Article 
164 and which was expressed to be an 
application under O. IX, R. 13, two 
grounds were taken: (1) that no notice had 
been served on the applicant and (2) that 
the application for the final decree wa* 
barred by tiipe. The latter ground is not 
appropriate to an application under Order 
IX, rule *13, and would not provide a 
reason for the Court to exercise its power 
under that rule. Apparently io 7 this* 
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reason there is no reference to that pyt 
of the application in the decision of 
the Sub. Judge. He deals only with 
the question of the service of notice and 
finding that this service was proved he 
dismissed the application on the merits- 
The Dt. Judge, while agreeing with 
the finding of the Sub. Judge as to the 
service of notice, acted under sec- 
tion 151 of the Code and set aside the 
ex parte decree on the ground that when 
it was passed it was barred by time. Now, 
if it is'taken'that there was an application 
before the Sub. Judge under section 151 of 
the Code then his judgment must be read 
as having refused that application and 
against that refusal no appeal lay to the 
Dt. Judge. But there is authority for the 
view that S. 151 of the Code cannot be 
used in this way. Neelaveni v. Nurayan 
Beddi (Ij Moreover a definite period of 
limitation has been prescribed by Art. 
164 of Sch. 1 to the Limitation Act for an 
application to set aside an ex parte decree 
and the Court would not be entitled by 
purporting to act under S. 151 in 
effect to extend that period. I would there- 
fore allow this application with costs, set 
aside the order of the Dt. Judge and 
restore the order of the Sub. Judge. 
Coutts, J— - I agree. (Applt cation allowed) 

' ^ M B J- 
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DAS ADAMI, JJ. 

Balki Lai — Appellant v. 

Surendra Nath B iy — Respondent. 

App. Cal. Nos, 315, 525 and 626 of 
1920 decided on 4tb January 1922 from 
J,C., Hazaribagh dated 10th January 1920. 

(a) Beecwer—Can sue for rent accrued due 
prior to his appoinhtient — Civil P.C»0» 40^ r. 1. 

A receiver iB entitled to bring a suit for re- 
covery of rent which accrued due prior to his 
appointment. [P. 480, C. 2.] 

(b) Ghota Nagpur Tenancy Act, 7908 {Ben 
Act VI of 7908), 8. 777^Rent suit---Plea of pay- 
ment to third person— 8 777 does not apply. 

In a suit for recovery of rent, the defendants 
pleaded that they paid the rent to a third person 
namely the minor son of the previous proprietor 
TEfeld: the case did not fall within Section 177. 
no claim to receive payment having been made 
by or on behalf of a third person. fP. 480 C.2.] 

Bat Guru SaranProsad — for Appellant. 

Hasan Imam, Jalgohhid Pd. Sinha and 

Sivanandan Bay — for Respondent. 

Das. J : — These appeals arise out of 
suits instituted by the respondent Suren- 
dra ^ Nath Roy who was appointed a 
Receiver in a certain action before the 
learned Subordinate Judge. 


Two questions arise in appeal, first, 
whether the Receiver was competent to 
sue in respect of rent which had accrued 
due prior to his appointment, and, second- 
ly whether the Court below was bound 
to add a person as party defendant to 
these rent suits to whom, it is alleged, 
the tenants paid rent in good faith. 
The action in which the Receiver was 
appointed was an action between the auc- 
tion purchaser and the infant son of the 
previous landlord whose estate was pur- 
chased by the auction-purchaser. It seems 
to me that the Receiver was the only 
person who could sue in respect of rent 
whether ‘it accrued due prior to his ap- 
pointment or subsequent to his appoint- 
ment. If he was not the person who wa^ 
entitled to bring these suits then there w^as 
no other person because the title of the 
auction-purchaser was disputed by the 
minor son of the previous landlord and the 
title of the minor son wns itself disputed 
by the auction 'purchaser. There are pas- 
sages in Wondroffee’s book on Receivers 
which clearly ewStablich the propo.sition on 
which the respondents relv. The learned 
Vakilrelies upon Ganpati Singh Y.Mt. ft acht 
Ojhain (1). That was a case which wa3 
decided on its own facts and I am not 
prepared to take the view that that case 
must decide the dispute betw een the parties 
in this case. The only other point is whe- 
ther the learned Sub. Judge was bound to 
make the minor son of the previous pro- 
prietor a party to the action. The de- 
fendants took the plea that they paid the 
rent in good faith to the previous land- 
lord. The learned Dt. Judge has come to 
the conclusion first that there was no 
evidence that the rent w?as paid, and, sec- 
ondly, that if it was paid it was not raid 
in good faith. S. 177 of the Chota 
Nagpur Tenancy Act applies when a 
right is claimed by or on behalf of a 
third person. In this case it is not sug- 
gested that the right to receive pavment 
was claimed by or on behalf of the third 
person. It is quite true that the tenants 
took the plea that this third person was 
entitled to receive the rent, but that does 
not bring into operafion section 177 of the 
Chota Nagpur Tenancy Act. In my 
opinion the decision of the learned Dt. 
Tudge was right and must be affirmed. 
I would dismiss these appeals with costs. 

Adam], J., — ^I agree- . Appeal disi^isned^ 
(1) (1917) p. H .ocT slT^lF r:c" 7i6. 
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JwALA Prasad, ]• 

Oobtni Appellant 

V. 

Ohaudh^^t ThaJcuf Prasad and another 
—Respondents 

S. A. No. 938 of ' 1920 decided on 18th 
July 1922. 

Pecord-of^rightS’^Entry-' Construction. 

In a suit for rent where the Khatian con- 
tained an entry as to rent aa follows, “Every 
year the land which actually grows crop is 
measared. The tenant pays to ihe malik 
Eh 3—5 — 6 Dhan and 4 annas Moong* Laggi 
9 feet 9 inches.*' 

JTeW— The entry meant that the rent was 
payable at the rate of Rs 8*5-6 per Bigha of 
land grown with Dhan and 4 annas per bigha 
of the land grown* with nwong the actual 
quantity of land grown with Dhan and *3feong 
being ascertained by measurement- every year. 

[P 482. Col 1,2.] 

M(L Hasan Jan — for'Appellaut. 

Parmeshfear Dayal — for Respondents. 

Jwala Prasad, J. — This appeal arises 
out of a suit for rent. The Munsif had 
dismissed the suit accepting the conten- 
tions of the defendant that (1) the rent 
payable was nakdi at the rate of Rs. 3-5-6 
for each bigha of paddy and 4 annas for 
each bigha of Moong^ and not produce rent 
as claimed by the plaintiffs, in the years 
when crops are produced ; and (2) no 
crop vvas produced in the year 1323-24, 
but only in the years 1^25 and 1326 and 
the rent for those years was paid. 

On appeal by the plaintiffs, the learned 
District Judge agreed with the Munsif 
that the crops were grown only in the 
years 1325 and 1326, but he disagreed 
with him as to the rate of rent and as to 
the rent having been paid. He held that 
every year the land which actually grows 
crop is measured and for every bigha, 3 
maunds 10 seer^ hanwas is paid to the 
Malik for Dhan and 4 annas for Moong. 
Afcordingly, be decreed the appeal and 
the plaintiffs* claim for rent for the years 
1325 and 1326 with proportionate costs 
to each party in both the Courts. The 
defendant is aggrieved by the decision of 
the learned District Judge and has come 
to us in second appeal He disputes the 
findings of the Court below both as to the 
ratet of rent payable by him for the lands 
in suit and as to his plea of payment 
1922 P—61 
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having been rejected. I do not think, it is 
opeA to us to dispute the finding of the 
Court below on the question of payment. 
This is a finding of fact and has been 
arrived at on an appreciation of the evi- 
dence in the case It has not been shewn 
that the Court below has contravened any 
provision of law or procedure in arriving 
at the finding that the defendant failed to 
substantiate the plea of payment. It may, 
however, be mentioned that the two 
receipts (Exhibits A and A-1) relied upon 
by the defendant in proof of h’S payment 
have not been properly proved. They 
were filed after the close of the plaintiffs* 
case and during the cross-examination of 
the defendant. He did not mention them 
in his examination-in-chief and when his 
oral testimony as to the payment of rent 
was challenged in cro^s-examination he 
suddenly produced these two receipts. 
He admitted that the receipts were 
brourjht for the first time. They purport 
to have been granted by the plaintiffs’ 
Patwari, Nenalal Das, who was examined 
as witness No. 1 for the plaintiffs. The 
receipts were not shown to him. There- 
fore no opportunity was given to the 
plaintiffs to rebut them. The Munsif 
accepted these receipts only upon the 
ground that they bore striking similarity 
to tbe Kbisras written by the Patwari. I 
myself have looked into the writing with 
the help of a magnifying gla s, but do not 
find any similarity, Be‘^ides, similarity 
in itself is not a sufficient proof. The 
Patwari as observed above, was in the 
box and the receipts should have been 
shown to him. Anyhow the Court below 
has held that the receipts are suspicious 
and has rejected the evidence of the defen- 
dant on the plea of payment. The finding 
is conclusive and cannot be re^^pened in 
second appeal The learned Vakil on be- 
half of the defend ant uUimatelv conceded 
that he did not want to press th« plea of 
pa^ment and to question the fin ling of 
tbe District Judge. 

The contention of the lear ned Vakil 
on behalf of the defend*^ nt as to the 
finding of the Court below with respect 
to the rate of rent payable by the 
defendant seems to be suhstandal The 
determination of the quesd n as to the 
rate of rent^ depends entirely upon ihe 
construction 'of tbe entry in the record* 
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of-rights. The Court<=; below have differed 
as to the true con^^truction to be pikced 
upon the entry in question. The Muns^if 
says that the entry means a naqdi rent at 
the rate of Rs. 3«5 6 for ptddy and 4 
annas for Moong p?.r year, for every blgha 
of the land which actually grows crop in 
the year. 

The learned Di-trict Judge, on the 
other hand, interprets the entry to 
mean thit tbe rent is payable at the ra'e 
of 3 maun h 10 seer Kanwag for Dhan 
and 10 seers for Moong per year for every 
hig\a of the land which actually grows 
crop in the year. The difference between 
the two Courts below is as to what the 
figures about the rent mentioned in the 
Khatiaii indicate : whether they read as 
mdundf^t seen and hanwan or as rupees, 
annas and pies. The entry is as follows : — 

I ‘* Every year the land which actually 
grows crop is measured. (The tenant) 
pays (to the Malik) Ks 3-5-6 Dhan and 
4 annas Moong, Laggi 9 feet 9 in. — ” The 
amount of rent entered in column lO is 
** what was paid in tbe previous year.” 
[N. B . — The words within the brackets. 
(The tenant) and (to the Malik) are mine.] 
Tbe original Khatian had the words 
** Beta hdi' (pays) which I have retained 
in place of the words “ Biya Jata Hai” (is 
paid) in the certified copy. 

These are, however, immaterial. The 
question is — what do the figures in 
the aforesaid entry, namely, 3-5*6 
and 4 annas indicate. Obviously 
they mean Rs. 3-5-6 and 4 annas res- 
pectively. Maundst seers and Kanwas 
would be written as (i^) and 15 mean- 
ing 3 maunds 10 seers and H Kanwas 
and 10 seers respectively : vide page 27 of 
Best Hisaht Pahila Bhag, by Ram Lochan 
Sharan. This note of writing is prevalent 
in ibis part of the country. The learned 
District Judge however, thinks that tbe 
aforesaid figures might either indicate 
maunds^ seers and Kanwas or rupees, 
annas and pics ; but he prefers to read 
them as indicating the latier on account 
of the words “Dhan” and “Moong” having 
been affixed to the respective figures. 
Ttie words “ Dhan and Moong” were, 
however, affixed to indicate that the rate of 


rent will be so much per Ugha in respect 
of the Dhan and Moong growing lands 
respectively ; in other words, the entry 
means that the rent payable was at the 
rate of Rs 3-5-6 per bigha of land grown 
with Dhan and 4 annas per bigha of the 
land grown with Moong. The actual 
quantity of land grown with Dhan and 
Moong was to be ascertained by measure-i 
ment every year. This interpretation is ror-J 
roborated by the fact that in accordance! 
with the concluding words of the entry re- 
ferred to above, each rent has been shewn 
in column 10 of the Khatian as the rent paid 
for the year previous to the one in which 
the entry was made, and not in maunds 
or seers which would have been if the 
aforesaid figures meant to indicate the rent 
payable in kind. Further, cash rents 
have been written in the same way in 
column lO as the figure in question in the 
disputed entry. Had the rent been paya- 
ble in kind the word “ bhaoli or batai** 
“ KankuP* or other local word in use would 
have been entered in accordance with rule 
278, page 88 of the Bengal Survey 
Manual [1908] There is no such word in 
question and therefore the entry means 
ca<:h rent and the figures indicate rupees, 
annas and pies which ordinarily they 
would read like The tenancy in question 
is “ Jaidadi tenancy” specially found in 
the Bahera Thana in the District of Dar- 
bhanga where the lands in question are 
situate. A reference has been made to the 
District Gazetteer of Darbhanga, volume 
Vi, page 123 [1907.] 

It shows that in Jaidadi tenancies, 
such as the present one “on account 
of the marshy condition of the lands, 
a crop can only be grown in an excep- 
tionally dry year and the cultivators 
of such lands pay rent only in the year in 
which a crop is grown and only for such 
areas as produce a crop. These areas arc 
measured at the lime of harvest and pay 
either a cash rent previously agreed upon 
or a produce rent.” The lea^.ned District 
Judge very rightly holds; that the remarks 
in tbe District Gazetteer do not help in the 
interpretation of the en ry in question, for 
rents of such tenures are sometimes psid 
in cash and sometimes in produce. The 
plaintiffs hav not produced their collection 
papers of the village to show that thi^y 
bad ever realised rents in Itind, and npt 



1922 


SAHDEO NAKAIN DEO KUSUM KUMARI 


jPatna 483 


in cash, from the defendant in the suit or 
from any other tenant in the locality 
although the entries with respect to all of 
them are similar, and the rtcord-of-rights 
was finally published on the 31st of Janu^ 
ary 1902, This omission on their part 
raises a presumption against the plaintiflfs 
realising produce rent.The learned District 
Judge, to my mind, has misread the figures 
in the survey entry as indicating bhaoli 
rent payable for the lands in question. 
His finding therefore is illegal and is liable 
to be set aside, in second appeal. I ac- 
cordingly set aside his finding and hold 
that the rent payable is in cash as indicat- 
ed above, namely, at the rate of Rs. 3-5'6 
for Dhan and 4 annas for Moong for every 
bigha of land which actually grows crop. 

I accept the finding of the learned Dis- 
trict Judge that the crops were grown on 
two highas of land in the years 1325 and 
1326, as admitted by the defendant. The 
defendant’s plea of payment having failed, 
he is liable to pay naqdi rent at the above 
rate for the crops grown in 1325 and 1326 
as admitted by the defendant himself. We 
are not at all concerned with the quantity 
of crop but are only concerned with the 
quantity of land on which crops were 
^rown, that is, two bighas. 

The decree of the Court below is ac- 
cordingly modified and, the appeal is par- 
tially decreed, with proportionate costs to 
each party in all the Courts, with interest 
at six per cent per annum. 

Decre$ modified. 

A. 1. R. 1922. Patna 483(1) 

Das and Adami, jj. 

Niihi Fan'ia— Appellant 

V. 

Karunaktr PadJian — Respondent. 

S. A. No. 14 of 1920, decided on 26th 
November 1921 from Dist. J., Cuttack, 
dated 18th -March 1920. 

• Evidence Actt D5 — Plaintiff compromising 

on defendant's allowing property to be sold 
on certain cm iitions^De fend ant cannot after- 
wards say that holding is non-transfer able. 

In a iuit for thereat of a holding coneist- 
« ing of jmhi lend, which was compromised, 
the condition of compromise was that if the 
defendant did not pay the decretal amount 
within the specified time, the decree bolder 
would be entitled to sell the holding, heJdy 
the defendant could not afterwards object to 


the sale on the ground that the holding was 
not transferable without the landlord’s 
conlent. 

G- 0. Eay— for Appellant. 

i?. N* Das — for Respondent 

Das, J. — The only point that has been 
argued before us 'is that there was no wai- 
ver of the legal right of the petitioner. In 
my opinion, there was. He did compro- 
mise the suit on an agreement that in de- 
fault of payment of the decretal money, 
the decree-holder would be entitled to rea- 
lize the sum by the sale of the attached 
holding. There was a clear representation 
made to the decree-holder that his occu- 
pancy holding was attachable by the 
judgment-debtor. The decree-holder acted 
upon that representation and changed his 
position to his detriment. In my opinion 
the judgment-debtor must make good his 
representation. 

This application is dismissed with 'costr. 

Adami, J. — I agree. 

Application dismissed, 

A.LR 1922 Patna 483(2) 

Roe, j.. 

Sahdeo Narain Deo — Appellant 
V. 

Kusum Kumari — Respondent* 

F.A. No. 86 of 1916 decided on 7th 
March 1917. 

(u) Civil P. C f Order XLIt ru^e 22— Petition 
by respondent criticising judgment is not a 
cross objection and cannot be filed. 

Whtre a suit has been dismissed in its 
entirety and, on the plaintiff’s appeal, the 
defendant files objections to certain terms in 
the judgment, the petition of objections is 
not a petition of cross-objections within the 
meaning of Ordir XLI, Rule 22; mere criti- 
cisms of a judgment cannot be filed as cross- 
objections nor {-hould they be accepted by the 
office, if filed IP. 484, C. 1.1 

(b) Court Fees Actt 8ch. It Art. l--»Criticism 
of judgment is not cross-objection and need not be 
stamped aS such- 

Mere criticism of judgment cannot be allow- 
ed to be filed as a petition of cross objection 
and do not amount to cross-objection, so as to 
require to be stamped. IP. 484, C. Ij. 

p. E. Da$t N. (7. Sinha, L. M- Oangult/t 
P. N- Sirkaft L* M. Ghosh and Banjii 
Singh— lot Appellants. 

Manuht 8, N, Palitt Jag<^nnath Pra- 
sad^ Bay Guru Bar an Pf asadf 8* N’t 
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Bose and P. 0 Boi§ — for Respondents. 

Roe, J. - In this case the plaintififs fucd 
for possession of an estate valued at 42 
lacs of rupees. That suit was dismissed 
in its entirety and full costs of the suit 
were awarded to the defendants. Ihe 
plaintitis appealed and on receipt of notice 
of the appeal, the defendants put in what 
they were pleas-ed to call cross-objections. 
They were not objections to anything con- 
tained in the decree; indeed it was obvious 
that, seeing that the whole suit had been 
dismissed and the whole costs awarded to 
the defendants by the decree, there was 
nothing whatever in the decree to which 
they could either take exception or make 
objection. What they objected to were 
(certain terms in the judgment. Having 
jregard to the provisions of Order XLI, 
jrule 22, it is apparent that criticisms of 
la judgment cannot be filed as cross* objec- 
Itions. If filed they should not be accepted 
by the office. The first portion of the rule 
completely covers the defendant-respond- 
ent’s case. He will be entitled to support 
the decree at the time of argument on any 
of the grounds decided against him in 
the court below. The petition which is 
described as a cross-objection is not a 
cross- objection as con^^emplated by the 

I Code of Civil Procedure. It does not in 
my view require any stamp at all. It 
should not be a part of the record. It 
should certainly not be printed in the paper 
book. If at the time of hearing the res- 
pondent insists on referring to it, the ques- 
tion whether he should be allowed to do 
BO and if so upon what terms may be con- 
sidered by the Divisional Bench. In my 
view, the office will be well advised in re- 
fusing to accept such petitions as cross- 
objections. Ordtr acGordinghf, 
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Coutts and Macpherson, JJ. 
Ramdhani Lal — Appellant 
V. 

Chairman of th$ Patna Munioipality— 
Respondent. 

Appeal No. 795 of 1919 decided on 4th 
August 1921 from Dist., J., Patna, dated 
16th May 1919. 

Bengal Municipal Act, {HI of 75841, S. 

** Within 15 day9*'-~-Time runs from commence, 
mmt of building. 

There is absolutely nothing in the Section to 
that the jicriod should run from the 


MUNICIPALITY (Coutts, j.j 

date on which the Commissioners have know- 
ledge of the building and the words of the 
motion are open to r>o other oonftruction than 
thai the period i*bould run from the date of the 
commencement of the erection of the building. 

[P. 484, C. 2J 

Coutts, J. — The facts of thjs case are 
simple. The plaintiffs built a verandah to 
their house without the sanction of the 
Municipality. A notice under section 238 
of the Bengal Municipal Act was served on 
one Budhan Lal, son of the plaintiff Ram- 
dhani who was in charge of the construc- 
tion. The notice was not obeyed, action 
was taken under section J80 by the Muni- 
cipality and the verandah was demolished 
at the cost of the plaintiffs. The plaintiffs 
then brought this suit for Rs. 1,000 dama- 
ges. They contended that the notice was 
not properly served and that in any case it 
was bad as it was not served within fifteen 
days of the commencement of building. 

It was found by the trial Court that 
although the notice was properly served it 
was not a valid notice as it was served 
more than fifteen days after the building 
had commenced and the suit was decreed 
for Rs 125. On appeal to the District 
Judge this decree has been set aside on 
the ground that the fifteen days referred 
to in section 238, runs from the date of 
knowledge of building, which he finds was 
the 8th of June and as the notice was 
served on the 20th of June it was a valid 
notice. 

The plaintiffs have appealed and the 
whole question for consideration is, from 
what time the period of fifteen days re- 
ferred to, in section 238, should run. Sec- 
tion 238 of the Bengal Municipal Act is 
as follows : 

** Should any person commence to erect 
or re-erect such house, not being a hut, 

without giving notice the 

Commissioners may, by notice, to be deli- 
vered within fifteen days require the build- 
ing to be altered or demolishjcd as they 
may deem necessary.’* 

There is absolutely nothing in the 
section to suggest that the period should 
run from the date on which the Commis* 
sioners have knowledge of the build 
ing and the words of the section seem 
to me to be open to no other con- 
struction than that the period should run 
from the data of the commenoement ol 
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the erection of the building. 

1 would set aside the decision of the 
learned District Judge and would decree 
thi.v appeal with cobtsand restore the de- 
cree of the trial Court. 

Macpherson, J. — I agree. 

ApfBal decreed* 

A.l.R. 1922 Patiia-485. 

Dawson Miller, C. J. and Coutts, J. 

Damodar Das — Appellant. 

V. 

Rej Kumar Da#— Respondent. 

Mis. App. No. 284 of 1919 decided on 
15th Dec. 1921 from Dist. J., Darbhanga, 
dated 20th Sept. 1919. 

Civil P C , Order 9, rule^ 13 and 6 ; Order 
XVIR' rules 2 and J-Ex-parte decree — Party 
present but not for the purpose of the case— Vakil 
instructed only to apply for adjournment - Decree 
passed is ax parte—A’wt/ to remove Defendant 
from mahanfship of Asthal — Receiver appointed 
therein not putting defendant in possession of 
funds for cmducting case is a sufficient ground 
for non appearance. 

' The mere preseiice of a party in court un^ 
lesB he is there for the purpose of conducting 
hiBcase, ih not an appearance within the mean- 
ing ol G.P.C; nor does the prcnence of his 
pleader who has been instructed to represent 
him on previous occasions constitute an 
appearance, unless he is ins ructed to repre- 
sent him on the occasion in question and at- 
tends for that purpose- Where defendant’s 
pleader who was present took no part in the 
trial except to ask for an adjournment, which 
was remsed, and the defendant, although pre- 
sent in court also took no part in the tiial, 
and the court, after hearing evidence 
and aiguments on plaintiff’s behalf, de- 
creed the suit, held the decree bting 
ex parte washable to be set aside under Order 
IX, lule 13, for sufficient cause. 

Held further, where in a suit to remove the 
defendant from the mahantship of an asthal^ 
a Receiver was appointed aud the court 
refused to .direct the Receiver to furnish 
the defendant with funds to defend the 
action which resulted in the suit being 
decreed ets*parte» the above facts disclose 
sufficient cause for defendants* non-appear- 
ance and restoration of the suit under Order 
IX, rule 13. Order IX, rule 6, contemplates a 
'hearing of the suit on the day fixed in the 
summons for the defendant’s appearance, 
whereas Order XVII. rule 2, contemplates a 
hearing of the suit at some la ter stage to which 
it has been adjourned. In either case what is 


fatna 48i 

contemplated in these two rules is the proce- 
dure on the first day on which the hearing of 
the fuit, as distinguished from int»^r]ocutory 
proceedings, takes place. Order XVII, rule 8, 
does not contemplate a case of default in ap- 
pearance but a caho, in which a party who has 
appeared and has been given time to do some 
act in fur thtr prosecution of his case has failed 
to do so within the time allowed In such a 
case the court may proceed with the suit not- 
withstanding the default and the decision is 
pot ex parte. But subject to Order IX, rule 7, 
in all eases, where there is default of apptar- 
ance at all events at the first hearing whether 
on the original date fixed in the summons or 
on some later date to which that hearing is 
adjourned, the modes of disposing -of the suit 
directed by Order IX apply and the dscision 
is ex parte. 36 Cal. 1023, 14 Cal,,L J,'608 refer- 
red to. IP. 487 ; C. 2; P. 488, Col 1.] 

P. JV. Binha^ Murari Prasad and H, 
P. Sinha — for Appellant. 

E. Sahay and L. Kant Jha — for Res- 
pondent. 

Dawson Miller. C.J.-.-The suit out of 
which this appeal arises was instituted by 
the plaintiffs in the Court of the District 
Judge of Darbhanga cn the 21st February 
1918, claiming to remove the defendant 
from the mahanfship of the Pakbrani 
Asthal on the ground that he was unfit 
and incompetent to exercise that office. 
During the pendency of the suit a Receiver 
was appointed by the Court and put in 
possession of the properties which the de- 
fendant claims as his own. The defend- 
ant being deprived of the control 
of the estate and unable to obtain 
from the Receiver sufficient mone> to con- 
duct his defence was, according to his case, 
unable lo be represented at the trial, and 
on the 28th August 1919, the District 
Judge, after hearing evidence and argu- 
ments for the plaintiffs, passed a decree 
against the defendant in his absence. On 
the 20th September, 1919, the defendant 
applied under Order IX, rule 13 of the 
Civil Procedure Code to have the decree 
set aside and the case restored for hearing 
on the ground that the refusal of the Dis- 
trict Judge to diiect the Receiver to ad- 
vance him funds to conduct his defence 
was sufficient ground for his non-ap- 
pearance. The learned District Judge, 
without serving notice of the applica- 
tion upon the plaintiffs, dismissed the 
defendant’s petition on the ground that 
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he was personally present at the hearing 
and was therefore not prevented from ap- 
pearing when the suit was called on for 
hearing within the meaning of Order IX, 
rule 13. 

From that order the defendant preferred 
an appeal to the High Court. The appeal 
came before a Division Bench of the Court 
on the ‘^Ist April last. The learned Judges 
who heard the apjieal came to the conclu- 
sion that the defendant did not appear at 
the hearing and that he had sufficient 
ground for non-appearance. The reasons 
accepted by the learned Judges for arriving 
at that conclusion were that the District 
Judge had refused to order the Keceiver of 
the defendant’s estate to put him in posses- 
sion of an adequate sum to defend the suit, 
and that the Keceiver had not even paid 
the defendant his subsistence allowance, 
and, in consequence, the defendant was not 
ready to proceed with the case on the 1 1th 
August, the date fixed for the trial, his non- 
appearance being in the circumstances 
justified by sufficient cause. They then 
ordered that the order refusing to set aside 
the ex parte decree and restore the suit 
should be set aside, but as the application 
under Order IX, rule 13, had been dismiss- 
ed by the District Judge without serving 
notice on the plaintills, the court, on having 
its attention drawn to the matter, did not 
set aside the decree or restore the case for 
hearing, which would have prejudiced the 
plaintiffs* rights without giving them a 
chance of appearing and adducing evidence 
on the question for consideration under 
Order IX, rule 13. What the Court did 
was, after settmg aside the order, to remand 
the case to the Court of the District Judge 
for a finding on the i<*sue “ was the defen- 
dant prevented by sufficient cause from ap- 
pearing when the suit was called on for 
hearing ?’*, and they directed the Judge to 
return his finding to the High Court within 
three weeks and the appeal to be put up 
again for hearing after the record had been 
received back from the District Court. No 
direction was given to the District Judge 
to piss any orders upon the application 
before him and it will be observed at once 
that this form of procedure was likely to 
cause some embarrassment when the case 
came back after remand. The order of the 
gOth September, had been set aside, and 


the District Judge was not asked to make 
any fresh order on the matter referred to 
him which could be the subject of a fresh 
appeal, but merely to come to a finding on 
an issue. I'he only order from which any 
appeal could be brought again before this 
Court was the order of the 20th September, 
but that order was already set aside. 

With great respect to the learned 
Judges, it appears to me that the 
course adopted was irregular and should 
be avoided in future. The proper 
course after vacating the order of the 
2Cth September, was to remand the 
case, with such direction as to the law as 
they thought tit. to the Court of the Dis- 
trict Judge, for a re-hearing of the appli- 
cation under Order IX, rule 13, in the 
presence of both parties, directing the Judge 
to come to a finding on the evidence and to 
make an order either refusing or allowing 
the application. The matter could then 
come up to the High Court on appeal from 
the new order if the unsuccessful party 
should be so advised. As it is, the learned 
District Judge, after hearing the parties 
and considering their evidence, has deter- 
mined the i^sue submitted to him in favour 
of the defendant, holding that the defen* 
dant did not appear and had sufficient 
cause for non-appearance, but no order was 
passed by him nor indeed could he do so 
under the terms of the order of remand. 

The appeal has now been restored to the 
list for further hearing, as provided in the 
remand order, and in the absence on Circuit 
of one of the learned Judges who remanded 
the case it has come before this Bench. 
The defendant is still nominally the appel* 
lant as the only order under appeal is that 
of the 20th September, 1919, which has 
already been set aside; and he contends 
that it is net open to us to call in question 
an order already made by a court of colla- 
teral jurisdiction, or, in other words, that 
we cannot now restore the , order of the 
20th September, 1919, even if we should 
be satisfied that that order* was rightly 
made and that the finding of the District 
Judge on remand was not justified either 
in law or upon the facts, as the effect of so 
doing would be to set aside the order of 
this Court of the 2l8t April which we 
have no power to do. If this contention 
must prevail there is nothing mor0 to do 
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but to set aside the decree and restore 
the case for hearing without considering 
any argument that may be put forward 
by the respondents (plaintiffs). The 
learned Government Pleader on behalf of 
the respondents contends that this cannot 
have been the intention of the learned 
Judges who made the order of remand on 
the 21 st April and that, notwithstanding 
the wording of that part of their order 
which set aside the order of the 20th Sep- 
tember, 1919, we ought to treat it as if the 
final decision had been kept open until the 
finding of the District Judge on remand 
had been received back. There is some 
justification for this view from the fact 
that the order of the 21st April, did not 
finally dispose of the appeal before the 
High Court. It set aside the previous 
order refusing to restore the case but left 
the decree in the plaintiffs* favour still 
standing, and whether that decree should 
be set aside and the case restored are 
matters still to be determined. It seems 
to me that the intention of the learned 
Judges was to reserve their final decision 
on this question until after the plaintiffs 
had an opportunity of appearing and cal- 
ling evidence before the District Judge and 
then either to complete their order by 
setting aside the decree or to refrain from 
doing so. We, therefore, agreed to hear 
the arguments of the learned Government 
Pleader on behalf of the respondents. He 
contends that the decree should not be set 
aside or the case restored forbearing. His 
first point is that as the defendant was 
present in Court, at least on one of the 
three days when the case was heard, there 
was an appearance by him within the 
meaning of Order IX of the Civil Proce- 
dure Code, so that the provisions of rule 
13 of that Order are not applicable to the 
case. The word “ appearance”, ho ; ever, 
as used in the Code has, in my opinion, a 
well recognised meaning, and implies that 
the party is present at the trial either in 
person or through a pleader properly autho- 
rised on his beha f or through a recognised 
agent under Order III, rule 1, or through 
a co-party under Order I, rule 12, but in 
either ca«e the party or the person autho- 
rised on his behalf must be present tor the 
purpose of conducting the case. The 
mere presence of the party unless he is 
there for that purpose is not an appearance 
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within the meaning of the rules nor does] 
the presence of his pleader who has beenj 
instructed to repre.‘‘ent him on previous 
occasions constitute an appearance unless! 
he is instructed to represent him on the 
occasion in question and attends for that 
purpose. In the present case the trial 
took place on the llth, 12th, and 13lh 
August, 1919. On the llth the defen- 
dant’s pleader appeared and asked for an 
adjournment which was refused. He 
renewed the application on the following 
day stating that he bad no instructions 
from his client to cross examine the plain- 
tiff whose evidence had been taken on the 
llth. His application was again refused. 
The pleader took no part in the trial on 
either day and the defendant who was 
apparently present on one of the days was 
not there for the purpose of conducting his 
case and the learned Judge stated that the 
case would proceed e» parf§^ After further 
evidence on behalf of the plaintiffs and 
after hearing arguments on their behalf 
the trial concluded on the I3ih and judg- 
ment was reserved. On the 2&th judg- 
ment was delivered and a decree was 
passed in the plaintiffs* favour with costs 
on the ex parte scale. It is clear from this 
short statement of the facts that there was 
no appearance at the trial from first to last 
on behalf of the defendant and in my opinion 
the provisions ol Order IX, rule 13, apply. 
Some discussion arose as to the exact 
rule under which the District Judge dis- 
posed of the suit, vf«., whether under 
Order IX, rule 6, which provides for non- 
appeaiance of the defendant when the 
suit is called on for hearing, or under 
Order XVIl, and if under Order XVII, 
whether under rule 2 or rule 3 of that 
Order. It is immaterial whether the case 
was one falling under Order IX, rule 6, or 
Order XVII, rule 2, because in either case 
the procedure is the same where the 
defendant fai s to appear at the first 
hearing whether that first hearing takes 
place on the day fixed in the summons 
under Order IX, rule 1, or at a later date 
to which the bearing may be 
adjourned. It would appear, however, 
that Order IX, rule 6, contemplates 
a hearing of the suit on the day fixed 
in the summons for the defendant’s 
appearance, whereas Order XVII, rule 2, 
contemplates a bearing of the suit at 
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some later date to which it has been 
adjourned. In either case, I think \Chat 
is contemplated in these two rules is the 
procedure on the first day on which the 
hearing of the suit, as distinguished from 
interlocutory proceedings, takes place. It 
is urged, however, on behalf of the res- 
pondents that the case is one falling not 
under rule 2 but under rule 3 of Order XVII 
in which case the only remedy is by way 
of appeal or review and not by restitution 
of the suit. I am unable to accede to this 
contention. Rule 3 of Order XVII does 
not contemplate a case of default in 
appeaiance but a case in which a party 
who has appeared and has been given 
time to do some act in further prosecution 
of his case has failed to do so within the 
time allowed. The Court may in such a 
case proceed with the suit notwithstanding 
the default and the decision is not ex partr, 
but in all cases where there is default of 
appearance at all events at the first hear- 
ing whether on the original date fixed in 
the summons or on some later date to 
which that hearing is adjourned, the 
modes of disposing of the suit directed by 
Order IX apply and the. decision is ex- 
parte This is subject of course to the 
special provisions prescribed in Order IX, 
rule 7. In the present case the defendant 
did not appear at all either at the first 
hearing or subsequently. It is unneces- 
sary, therefore, to consider whether when 
a party has once appeared, either person- 
ally or through his pleader or other repre- 
sentative, to conduct his case at the first 
hearing, and has subsequently withdrawn 
from the suit or failed to appear further, 
the decision afterwards come to, must be 
regarded as nx parte, I apprehend that 
in such a case the decision would be one 
inter partes [See Kader Khan v. Jnggeswar 
Ptanad Singh (1) and Jasoda Dieei v. 
Bameshwari Dasei (2)] but I wish to 
express no opinion on this point as in the 
view, I take, there never was an appear- 
ance by the defendant and the question 
does not arise. In my opinion, the pro- 
visions of Order IX, rule 13, were properly 
applied. 

The only other question raised is whe- 
ther on the facts stated there was suffi- 
cient cause for the defendant’s failure to 

’li)"Tl908) 360al7 1023^ 

(2) (1911) 14 Cal. L. J. §03-13 I. 0 .874. 


appear. The learned Judges who remand- 
ed the case thought that the facts disclosed, 
which are not in dispute, were sufficient 
cause for the defendant’s non-appearance ; 
and, after con'^idering the matter further, 
I am not prepared to differ from the con- 
clusion at which they arrived. The appeal 
will be allowed, the decree of the District 
Judge will be set aside and the case res- 
tored to his file for hearing. 

Coutts, J. — i agree. 

Appeal allovsed. 
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CouTts and Ross, JJ. 

Sahran Sheikh — Defendant Appellant 

V. 

Odoy Plaintiff-Respondent. 

Appeal No 195 of 1920, decided on 
6th Feb., 1922 from the Appellate decree of 
Sub-Judge, Purulia, dated 17th Nov., 1919. 

JSvidenct Act» S, 1 3— Document by third party 
recognising plaintijff's right is admiedble in 
evidence 

The plaintiff! claimed <he land in dispute as 
their man land and th^ defendant claimed it aa 
hii« jote. The plaintiffs produced an ekrarnama 
addressed by a third party to an ancestor of the 
plaintiffs in which the land in suit was des- 
cribed as man land ; Held : the ekrarnama was 
admisrible under both clauses (a) and (b) of 
section 13 [P.489, C. I J 

B, Mooherjen — for Appellant. 

H, B Mookerjee - for Respondent. 

Coutts, J. — The plaintiffs in this case 
are the darpatn/dars of a taluk in which 
the land in dispute lies. They claim that 
the land is their wi land and that they 
have always been in possession up till the 
9th Agrahamn, 1325, when they were dis- 
possessed bv the defendant who is a tenant 
of the vi Lige and who claims the land as 
his jote Ian 1. The suit was dismissed in 
the court of first instance but has been 
decreed on appeal by the Subordinate 
Judge of Manbhura. The defendant has 
appealed. 

The sole point before the lower appel- 
late court was whether the bnd was the 
plaintiff’s man land or the defendant’s 
land and the learned Subordinate Judge 
based his decision, that the land was the 
plaintiffs* man land, on an ekrarnama 
(Ex* 1) as well as on other evidence in tbe. 
case. 

In appeal before us the contention is 
that the learned Subordinate Judge was 
not entitled to use the ekratnama as 
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evidence and that consequently his decision 
is vitiated. If in fact Ex, 1 were not ad- 
mifsible in evidence, as the decision of the 
Subordinate Judge is very largely based on 
this document, it would be for considera- 
tion whether the appeal should not be re- 
manded for re- hearing after excluding this 
document from consideration. If, how- 
ever, Ex, 1 be evidence the finding of the 
Subordinate Judge is a finding of fact 
based on legal evidence, with which we 
cannot interfere. The 'question then is 
whether Ex, 1 is evidence or not. 

Ex^ 1 is an ehrarnam i by one Asiroad 
Mahto addressed to an ancestor of the 
plaintiffs and in the document the land in 
suit is described as wiaw land. It is con- 
tended, however, that the doctment is not 
evidence because it is not infer pastes. 
On the other hand it is contended that the 
document is admissible under section 13 
of ihe Evidence Act. Secdon I 'd runs as 
follows : — 

“ Where the question is as to the exis- 
tence of any right or custom the following 
facts are relevant : — 

(а) Any transaction by which the right 
or custom in question w^as created claimed, 
modified, recognized, asserted or denied, 
or which was inconsistent with its exist- 
ence ; 

(б) Particular instances in which the 
right or custom was claimed, recognized or 
exercised, or in which its exercise was dis- 
puted, asserted or departed from.” 

Now in the present ca^e the question 
is of the existence of a right and the elcrar- 
vama comes both within clauses (a) and 
<6) ; it is both a transaction in which the 
right was claimed and an instance in 
which the right was exercised. If autho- 
rity that such a document is relevant were 
needed there are the cases of Jones v. 
WilUamS (1), Marquif^ of Anglesey v. Lord 
Hatherton (2), Daitari Mohanfi v. Jugo 
Bundhoo Mohanil (3) and VylJi'ilinga V 
Venhatachela t4). We have, however, 
been referred by the learned Vakil for the 
appellant to the case Abdul Alt v. 8yed 
Bejan Alt (5). I confess that this decision 

(1) (1837) 2 M. &W. 326 = 160 E.R.781 = 

1 M. & 11 51. 

(2) (1842) 10 M.&W. 218 = 162 E.R. 448 

= 12L.J. Ex 67. 

(3) (1876) 23 W.R. 293. 

(4) (1893) 16 M«d 194. 

(6) (1913) 19 C.W.N, 468-21 1.C 618. 


appears to lend support to the contention 
of ihe learned Vakil for the appellant, but 
if it lays down the proposition that in such 
a case as the one before us, a transaction 
by which a right is claimed or a 
particular instance in 'which the right 
is exercised is not evidence under section 
13 of the Evidence Act. I must respect- 
fully differ from this view. The law ap- 
pears to me to be perfectly clear both from 
the section itself and from the decisions to 
which I have already referred, and in my 
opinion the ekrarnama, Ex. 1, is evidence. 
This being so, the decision of the learned 
Subordinate Judge is based on legal evi- 
dence and is a finding of fact with which 
we cannot interfere in second appeal. I 
would accordingly dismiss this appeal with 
costs. 

Ross, J: — I agree. There is direct 
authority tfor the admissibility of the 
counterpart of a lea^ e executed in favour 
of a third party, in proof of title, in Earl 
of Egremonf v. Pulman (6) and Magdalen 
Hospital V. Knotts (7). 

Api eal dismissed, 

(6) (1842) 3 Q.B 622= 11 L J. Q B 319. 

(7) (1878) 8 tlu D. 709 = 47 L J. Ch. 726. 
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JwALA Prasad and Koss, JJ. 

Mt. Bam Dei — Appellant. 

V 

Mt, Biihu Bani — Respondent 

F. A. No. 96 of 1918, decided on 16th 
December 1921 from S. J., Patna, 17th 
November 1917. 

Civil F. C\ S, 11 and 0. 23, Rule 1 (4)— 
Order allomng some plainiifs to withdraw with- 
out consent of oirers is without jurisdiction-^ 
Fresh suit for partition is not barred by previous 
suit. 

Where a Court allows a Miit to be withdrawn 
in coi traveDtion of Order XX III, Rule 1 (4) 
i.e , without tho coDhtnt of otb( r plaintiffM and 
grants leave for a fresh suit to be brought on 
the same caut-e of uetioD, 

Held that the order is without iurisdiction and 
the suit must be deemed not to be withdrawn. 
A fresh suit for partition is however maintain- 
atdr as the cause of action is a recuiring one. 
A.l R. m2 Pat. 44 Disi 

[P. 490, C.2; P. 491, 0. 1. 2.] 

B. Oh India Be — for Appellant. 

P. JV, Sinha and Murari Fraiad—tot 
Respondent. 

Ross, J. — This is an appeal by the 
plaintiff in a suit for partition which 
was dismissbd by the Subordinate Judge 
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of Patna^ The parties are widows of tw® 
persons who were descended from One 
Kam Bahadur, the common ancestor. Ram 
Bahadur had three sons. One of these 
sons had a son Bal Kishun Lai who was 
married to one Jeona Hahu and had a son 
Kadha Kishun, the husband of the plain- 
tiff. Another son had a son Naunidh, 
whose son was Banwari the husband of 
the two defendants. In 1878 iheie was a 
partition between Bal Kishun and h s cou- 
sin Naunidh by which most of the ances- 
tral properties were divided, but certain 
houses, gardens and movables remained 
Joint. Naunidh as the elder was the cus- 
todian of this property. In 1886 a parti- 
tion was eflfected between Bal Kishun and 
his son Radha Kishun by which the share 
of Bal Kishun's branch in the properties 
which had remained joint became exclu- 
sively Brl Kishun’s. On the 17th of Febru- 
ary, 1888, Bal Kishun executed a Will 
which, so far as it related to ancestral pro- 
perty, was in favour of his Jeona Bahu, 
and in April 1888, he died. In |une. l888 
an agreement purported to be made bet- 
ween Radha Kiehun and Naimidh by 
which the latter obtained exclusive title to 
the ancestral properties which had hitheito 
been joint and granted in exchange cer- 
tain of his own propertiv;S to the former. 
Radha Kishun died two years later, in 
April, 1890. In December, 1890, an 
afcrarw 'ma was executed by Jeona Bahu by 
which she gave 8-annas of her share in 
the properties in suit to the plainiifl Msl. 
Ram Dei. In 1898 a Will of all the pro- 
perties formerly joint was executed by 
Naunidh by which these properties were 
dedicated to the family deity and the two 
defendants were appointed administrators. 
In 1901 the plaintiff sued for partition of 
these properties, but the suit was with- 
drawn with liberty to bring a fresh suit. 
This fresh suit has now been instituted 
in 1916 in respect of the same properties. 

The defence was, that the suit was bar- 
red by the rule of res ju Ucaia and by limita- 
tion and also that the plaintifiTbad neither 
title nor possession and that the property 
in suit was in posse, sion of the thakur. 

The learned Subordinate Judge held that 
the rule of res jndicaia barred the suit. 
The appellant relies on the recent decision 
of a Full Bench of this court Eaj Kumar 


Manfon v. Bam Khelawan Singh (1) and 
argues 'that the Subordinate Judge was not 
entitled to question the order of his prede- 
cessor fven if that order was not strictly 
within the terms of Order XXI II, rule 1. 
It appears to me, however, that .that case 
was distinguishable from the present. 
Clause (4) of Order XXIII, rule 1, lays 
down that “ nothing in this rule shall be 
deemed to authorize the court to permit 
one of several plaintiff's to withdraw with- 
out the con'^ent of the others.” This 
clause limits the jurisdiction of the court 
to grant permi sion to withdraw a suit to 
cases where all the plaintiffs join in the 
application. In the suit of 19(Jl there 
were four plaintiffs, Ham Dei, Jeona Bahu 
and two persons Kuldip Sahai and Raghu- 
nath Sahai who were apparently financing 
the litigaiion. The application for with- 
drawal was on behalf of Ram Dei and 
Jeona Bahu alone, and in my opinion on 
such an application, the Subordinate Judpe 
had no jurisdiction to permit the suit to be 
wiihdrawn at all. (Flis Lordship then 
held that a suit for partition was however 
not barred. The rest of Judgment is not 
material for our purpose). 

Jwala Prasad, J. — [The learned 
Judge after stating facts proceeds as 
follow^.] During the hearing of the pre- 
vious case and after the examination of 
some witnesses, a petition for withdiawal 
was filed on behalf of two of the plaintiffs, 
Jecra Bahu and Ram Dei, staling that 
the said partners Kaghunath and Kuldip 
had stopped defraying the expenses of the 
litigation. The court recorded the follow- 
ing order on 2-12-1902. 

“On application the plaintiff's are allowed 
to withdraw from the suit with permission 
for a iresh suit as per judgment recorded. 

The Judgment referred to in this order 
has not been printed, but 1 called for the 
judgment from the court below. It is in 
the following words: 

“ On application the plaintiffs are 
allowed to withdraw from the suit with 
permission for a fresh suit, Plaintiffs Nos. 

1 and 4 ^halI pay costs to defendants.” 

The plaintiff No. I is Ram Dei, and 
4 is Jeona Bahu Neither the judgment 
nor the order-sheet make any reference 
to plaintiffs 2 and 3, Raghunath and 
Kuldip. They did not also join in the 
llj A. I.R matiitaa 44«1 Patna 90 (F.B.) 
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petition for withdrawal. Fourteen years 
after, the present suit had been instituted 
by Kam Dei alone (Jeona Bahu having 
been dead by this time) for the partition of 
the properties in dispute. 

The first question then arises whether 
the withdrawal of the suit in 1902 m any 
way bars the present suit. No doubt 
under Order XXIII, rule 1, a suif may be 
withdrawn with permission to biing a fresh 
suit, and when once this permission is 
given, no other court will question the pro- 
priety of the permission, This view is now 
settled in this Court by the last Full Bench 
decision in the case of Baj Kumar 
Mahton V. Ram Khelaivan Singh (1). In 
the present case, however, the suit was 
withdrawn by only two out of the four 
plaintiffs, and the question then arises whe- 
ther the Full Bench decision governs the 
present case. Order XXIII, rule 1, clause 
(4), prohibits the court to permit one of 
several plaintiffs to withdraw without the 
consent of the others. Therefore in order 
to exercise the jurisdiction vested in the 
court to permit the withdrawal of a suit 
with permission to bring a fresh suit, it is 
necessary that the court should obtain pre- 
viously the consent of all the parties. If 
this condition be not fulfilled, there is no 
Jurisdiction in the court to permit the 
plaintiff to withdi aw. When jurisdiction 
is confened upon the fulfilment of a condi- 
tion, it is necessary that the condition 
should have been fulfilled before the juris- 
diction could be exercised. ‘The Full Bench 
decision, therefoie, does not apply to the 
present case. Here two of the plaintiffs, 
who were alleged to have acquired an inte- 
rest in the property, were left out of account 
altogether. As a matter of fact ihey were 
said to have turned back upon their pro- 
mise. If that were so it was absolutely 
essential for the court to find out whether 
those plaintiffs had consented to the with- 
drawal of the suit or not. Neither the 
judgment Hor the order-sheet makes any 
leference to those plaintiffs Nos 2 and 3. 
There is faothmg in the petition also to 
show that they have expressed their con- 
sent in any manner that the suit should be 
withdrawn. I have therefore no hesitation 
in agreeing with my learned brother that 
the Suit in the present case was not with- 
drawn ; but that does not preclude the pre- 
sent plaintiff ftom instituting a suit for 


partition inasmuch as the cause* of action 
iifa suit for partition is a recurring one 
and a joint owner at any time has a right 
to come to court, provided he proves that 
he has a subsisting joint title and posses- 
sion in the property, within the period of 
limitation. Kam Dei, therefore, had a right 
to in-tituie the suit for partition if she was 
able to prove that she had a joint title in 
the pioperiy and that she was in posses- 
sion with the defendants or their pre- 
decessors-^ in-interest within the period of 
limitation ; in other words she is entitled 
to bring a suit if her tirle to the property, 
if any, is not lost by adverse possession in 
favour of the opposite party. (The rest of 
the Judgment is not material for our pur- 
pose.) Appeal allawed. 

A. I. R. 1922 Patna 491. 

Das and Adami, jj. 

Uhota Nagp'(>T Banking Aesttoiation Lid» 
— Appellant v. 

Jihagnmt B ix Bai - Respondent. 

Appeal No. 95 of 1919 decided on 6th 
January 1922 from Special Sub-J,,PaIamau, 
dated 2nd April 1919. 

(n) Contract Actf S 74-^High rate of interest 
— No rule exists against disallowing iU 

It IS uQ error to say that thy tcudeucy in the 
mode‘rn decisions is always to disallow high 
rate of iutorest on stcunty bonds where a 
property is sufficient for payment of a loan 
advanced by the creditors. [P. 492, C. l.J 

Baluaki Mahapatia v. Krupasindhu Maha* 
patra (1917) P. H. 0, C. 135, reterred to. 

[P. 492. 0. 1.] 

(b) Coidrart Act, (Act IX of 1872)^ Section 76— 
Borrower in need of money-^Creditot only person 
that rou'd advance it—Umue influence is not 
established thereby* 

Tne tact mat cue borrower was in need of 
money, and that the creditor was the only per- 
son who could advance the sum required is not 
sufficient to establish undue influence by the 
creditor nor that the creditor was m a position 
to dominate within the meaning of section 16. 

[P. 492, C. 1.] 

R. Chandra Be — for Appellant. 

8a mbha Saran and D$vahl FfasCid 
Slnha’-ior Respondent. 

Das, J. — This appeal arises out of a 
suit instituted by the appellant Bank 
against the respondent to enforce a mort- 
gage bond executed by the respondent in 
favour of the appellant Bank. 

The only question that arises in this 
appeal is as to the interest claimed by the 
appellant Bank. 

The bond provided that interest 
should run. at the rate of 12 per esnt 
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with aniiual rests. The learned Subordin- 
ate Judge has taken the view that the pro- 
vision as to “the high and exorbitant rate 
cf interest with stipulation for compound 
interest was a hard and unconscionable 
bargain and operated by way of penalty 
under section 74 of the Contract Act.*’ I 
am wholly unable to agree with this view. 
The learned Subordinate Judge is in error 
in thinking that the tendency in the 
modern decisions is to disallow high rate 
of interest on security bonds where a pro- 
perty Us sufficient for payment of a loan 
advanced by the creditors. I may refer to 
the decision of this Court in Bakmki 
Mahapatra v. Krupast ndhu Mahapatrn (1). 
In that case the rate of interest was 37 
per cent. The learned Judges thoughtlhat 
the Court had no jurisdiction whatever to 
reduce the rate of interest. It was pointed 
out that the “Indian law does not recog- 
nize the English principle of equity which 
gives relief to a debtor whenever a Court 
considers the rate of interest unduly high** 

“The law of India,” as Mr. Justice Mul- 
lick has pointed out in that case, ‘ is that 
unless the debtor can bring himself within 
the four corners of section 16 of the Indian 
Contract Act, he is entitled to no relief”. 

Now the learned Subordinate Judge was 
aware of these decisions, and so he tried 
to make out a case of section 1 6 of the 
Indian Contract Act for the defendant. 
His reasoning may be given in his own words: 

“The defendant was in need of money 
to meet the expenses of certain litigations. 
The Bank was the only capitalist which 
could advance a loan of Rs. 30,000. It is 
in evidence that the security offered by the 
defendant was found sufficient and satis- 
factory on enquiry made by the oflicers of 
the Bank, The defendant, therefore, urges 
that the Bank really took advantage of his 
position and embodied the said stipulation 
in the bond.” 

All that \ can say is that this reason- 
ing does not convince me at all. If this 
reasoning be correct, then it might be faid 
that whenever a person is in need of 
money, the creditor is in a position to do- 
minate the will of the debtor. A case under 
section 16 is not made out by the finding 
arrived at by the learned Subordinate 
Judge in this case. 

42i:cr 680 -.i Pat. ' 

L.W, 175, 


I would allow the appeal, modify the 
decree passed by the learned Subordinate 
Judge and allow interest at 12 per eent. 
with yearly rests. 

The mortgage decree must be drawn up 
by the office in accordance with jthis decis- 
ion. Period of grace 3 months from the 
date of this decree. 

The appellant Bank is entitled to the 
costs of this appeal. 

Adami, J. — I agree. Ap}eal allowed. 
A. I. R. 1922 Patna 492. 

Das and Adami, JJ. 

Behari Appellant 

V. 

Emperor — Respondent, 

Cr. Ap No. 204 of 1920 decided on 11th 
Jan , 19zl from S.J., Gaya, dated 2nd Sep., 
1920. 

Ori>ninjl P.C., S. 164--Retr acted confession is 
sufficient for conviction if Court finds it was 
voluntat iiy made. 

A confesb^iou made and retracted inURt al- 
ways be open to some suBpicion. But it is 
Huffieiont for a conviction, if the Court is satis- 
fied that it was voluntarily made and true. Tiie 
credibility of Fuch a coiifewsion in each case is 
a matter for the Court to decide, according to 
circumFtunces of each particular case. 8 W.R, 
40 Cr, 22 Cal. 164 Followed. [P. 493, C. 1.) 

W. H. Ahbari—ior Appellant. 

Manohar Lai— -lor the Crown. 

Judgment : — The appellant Behari 
Adraki has been convicted by the Sessions 
Judge of Gaya under section 302, read with 
section 149, and sentenced to transport- 
ation for life. 

The conviction of Behari has been bas- 
ed on his retracted confession and on two 
pieces of circumstantial evidence which 
the learned Sessions Judge accepts namely, 
that Behari was seen at a well near the 
place where the body was buried at about 
midnight, and that he returned to his house 
after midnight, and was displeased when 
asked where he had been. Neither of these 
pieces of evidence can be said to directly 
corroborate the confession, for there is no 
mention in the confession, either that 
Behari went to' the well to get water or that 
he returned home after it, but they are no 
doubt circumstantial evidence supporting 
the likelihood of the confession being true. 

There is nothing to show that the con- 
fession was made otherwise than volunt- 
arily, as shown by the Sessions Judge. The 
appellant failed to show that there was any 
coercion employed by the Police or any 
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one else, or that there was any irregula- 
rity in recording the confession. The mo- 
tive for the murder is well proved, and 
the confession makes oui that the appel- 
lant took an equal share with all the 
rest in causing the death of Ragho. He 
did not attempt to minimize the part he 
took in any way. 

It is cont.mded that Jagan was named 
as an assailant out of enmity, because 
Jagan ha l named the appellant as one 
of the murderers; even if this is the case 
the appellant still stated that ha himself 
was one of the murderers, as stated by 
Jagan. 

A confession made and retracted must 
always be open to some su'^picion. !)«- 
Legal liemembraucer on heh df of the 
(Lwernment if Bengal v. Karima Baistohl 
il) 'And Heg, y. Thomjjs'on (2). But it is 
sufficient for a conviction if the Court is 
satisfied that it was voluntarily made and 
true, Queen, v. Sreemuft// Mongola (3b 
Queen v. Bhiiftnn Lujuun (4), (lueen v. 
Mt.Jema (5) , Queen Empress y. Ohorya (6), 
Queen Empress v. Maikti Lai (7), Queen 
Empress v. Baman (8), Queen Empiers v. 
Gu7tgia (9). 

When the appellant asserted that the 
confession was due to Police influence, 
the learned Sessions Judge made careful 
inquiry and found that there was no 
such influence or coercion. 

In Queen Empress v. Maiku Lai (7) 
it was decided that a retracted confession 
should not necessarily b rejected, if 
there is no evidence or record to support 
the confession. 

The credibility of such confession in 
each case is a matter for the Court to de- 
cide, according to the circumstances of 
each particular case. If the Court is of 
opinion that the confession is true, it is 
[bound to act, so far as the person making 
lit is concerned, on that belief. 

Id Eaghu Bhnmij v. Em, per or (10) it 
was held by ibis Court that, even a re- 
tracted confession may be acted upon so 


' ( 1 ) (1894) ‘2‘2 Cal. 164. 

(i (1893) 2 Q. B 12-62 L, J.M G. 93. 

(3) (1866) 6 W. B. 81 Or 

(4) (1P69) 12 W. R. 49 Cr. 

(5) (1867) 8 W. K 40 Cr, 

(6) (1894) 19 Boni. 728. 

(7) (1897) 20 All. 133 = 1897 A W. N. 224 

(8) (1S97) 21 Mad. 8b 

(9) (1898) 23 Bom, 316. 

(10) (1920) 1 P. li. T. 241*58 LO. 49*5 Pat. 
L. J.430. 


far as the confessing accused is concerned 
if, ai(Ler applying the proper tests the 
Judge is convinced of its truth. 

In Oh^ria v. Emperor (ll) Chaiuier, C. 
J., held the conviction, on a retracted 
confession to be bad, because the accused 
was a weak person who was likely to be 
easily influenced ; the Court in fact was 
not satisfied that the confession was 
V Junta rily made. 

In Guja Majhi v. Emperor (12) thi.s 
Court held that a conviction, based on a 
retracted confession which was the only 
evidence connecting the accused with the 
murder, was sustainable, and in Empe- 
ror V. Kehri (13), the Allahabad High 
Court decided that, as regards the per- 
son making it, a retracted confession may, 
even withoiii any corroborative evidence, 
form the ba^is of a conviction. 

In Sheo Pfasod Koen v. Emperor (14) 
Mullick and Atkinson, JJ., laid down that 
a conviction based on an uncorroborated 
confe sion is not bad, if the surrounding 
circumstances point to the confes.sion hav- 
ing been the outcome of n voluntary act 
on the part of the confes.-or and in 
absence of coercion by the Police or 
others. The fact of th^ retraction would 
not deprive the confutsion of its voluntary 
character. It is for the Court to decide 
whether it believes the confession or not, 
[Emperor v. Dham (15)1 . 

In the present case, the Ses^sions Judge 
found the confession to be voluntary and 
believed it to be true. He noted certain 
other evidence which supported the likeli- 
hood of its being true. The two Asses- 
sors also found the c-nfe.‘sion to be true. 

We see no good ground for fiuding that 
the lower Court and the Assessors were 
not right in the decision they came to, as 
to the truth of the confession. 

We, therefore, dismiss the appeal and 
confirm the conviction and sentence pas- 
S-d upon the appellant. Appeal dismissed. 

’7llT(i9l7) 1 P. L. W. 471^:39 1. C.*909. 

(12) (1917) 2 P. L. J 80-38 I.C. 1005 

(13) (1607) 29 Ail. 434.-4 A L. J. 310-1007 
A. W. N 140 . 

(14) (1919) 2i) Cr .L. J. 602^52 L C. 60. 

(15) (1919) 20Or L.J. 7il«52 I. C. 881. 
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COUTTS AND ADAMI, JJ- 
Banutart Lai Chowdhu}y — Petitiooer* 
Appellant - v. 
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Muti Lai Photcdhtiry — Respondent. 

Mi^c. A. No. 7y of 1922 decided ofi 8th 
June 1922 from bub-j., Bhagalpur. 

oivU C'., O, 40 , H / — Litmv^r, appoint' 
ment of — ApplicunC must i>how pnmu lacitj case. 

la GdiB. b vvticrc uppuiutiiieui ut a l eceivtr is 
applud for, 11 IS ttealtd law that tfiG appli- 
caut bhuuld at lt a^t prcnent a prima jade case 
aud btiouid coiiviuco the court that itieie is a 
iair cdauce of ills buccccdiug in the suit. 

LP. 494. Col 1.] 

Hu'^an Imavrit 0 0. Bus and Nirod 
Chaa I fa iian — for Appellant. 

buUu'i A im id, l\ N. iiinha, Jaganndlh 
P/a.'ttd, S. A. llai and P/a- 

sad — ior Kespondent. 

Judgmeat :~1 lie appeal arises out of 
au application for the appointment of a 
receiver which has been allowed in a 
partition suit. The mam question lor 
decision m the suit is said to be whether 
the parties aie joint or sepaiate. The 
learned Suboidiiiate Judge has declined to 
con.-,ider this question at this stage because 
it IS virtually deciding the whole suit ; but 
111 cases where a receiver is applied for, it 
IS settled law that the applicant should at 
lease present a prima facie case and 
should convince the court that tneie may 
De a fair chance of succeeding in the suit. 
The learned Subordinate Judge has come 
to no conclusion .that the applicant has 
presented a pnma facie case, or that he is 
convinced that there may be a lair chance 
of the plainiitf succeeding in the suit. In 
this position ot affairs the learned Govern- 
ment Advocate, who appears for the oppo- 
site party, agrees with the learned Counsel 
for the petitioner, that the best course will 
be for the matter to be sent back to the 
Suboidinate judge for a decision of this 
point after considering the evidence of 
which there is said to be a considerable 
mass on the record. 

It is agreed, however, that the receiver 
should remain for the present, until this 
matter has been decided by the learned 
Subordinate Judge in accordance with law. 
The receiver will accordingly remain for 
the present in possesbion, of such property 
as he has already taken possession of, and 
the learned Subordinate Judge will decide 
the question of whether a receiver should 
be appointed or not at as early a date as 
possible. 

The records with the affidavits will be 
eent down as soon as possible. 

Ouse sent back. 


A. I. R. 1922 Patna 494. 

CocTTS AND Das JJ. 

Mahadeo Singh-- Petitioner 

V. 

Emperor— Opposite Party. 

Cr. Misc. No. 37 of 1922 .decided on 
20th July 1922. 

Criminal 526 — Case against accused 

— P^ormer -request by Dt-, Magistrate to withdraw 
certain illeijai put WHua-a not acceded to accused 
— Ground for transfer is not made out. 

Ceiijim illegul parwanas ytcio isbued by the 
accused prior to bi^ ari\st lor the offence -for 
which he wuh being tried. The District Mfigib- 
tratc had written bun to withdraw those parwa- 
nas but lie n fiistd to do so. Subsi quenily the 
case was started against him and be applied 
for a transfer of the case on the ground that 
the Outnet Magistrate was prejudiced owing 
to ills refusal to withdraw the parwanas. 

Held that there was nothint! irnpropti on the 
part of the District Magistrate in requesting the 
accused to withdraw the illegal parwanas and 
that It was not a ground for a transfer of the 
case. [P. 495, C. 1. 2;P. 49C,C. 2.] 

G 0. Pal— for Petitioner. 

The Government Advocate — for the 
Crown. 

Coutts, J. — This is an application for 
transfer of a case from the district of 
Champaran. The petitioner, who is the 
Officiating Manager of the Kamnagar Raj, 
is being tried on a charge of wrongful con- 
hnement by the Sub- Divisional Magistrate 
of Betiiah. 

It appears that the Bhasurari factory 
was the lessee and mortgagee of a certain 
property from the Ramnagar Raj. The 
propiietor Mr. Coffin had died and the 
factory Was being, as it had been for 
several years, managed by Mr. Bond. 
Sometime in the beginning of this year 
the Manager of the Ramnagar Raj, Mr. 
Aidis, was dismissed by the Rani and the 
petitioner, who had been the Assistant 
Manager, was appointed to officiate as 
Manager. After his appointment he issued 
jparicanas to the tenants of certain of the 
villages which had been leased to the fac- 
tory telling them not to pay rent to 
Mr. Bond, the pretext being that the Raj 
was protecting the interests ^of the late 
Mr. Coffin's heirs. Mr. Bond brought the 
matter to the notice of Mr. Swanz, the 
Collector, who wrote to the petitioner 
requesting him to withdraw the parwanas 
which after consulting the Government 
Pleader he considered to be illegal. 
The petitioner refused to withdraw the 
parwanas. Subsequently the case for 
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which the petitioner is now being tried was 
started aRainst him. He was arrested and 
he complains that he was badly treated 
while being taken to Bettiah and that there 
was delay on the part of the Sub-divi- 
sional Magistrate in granting him bail. 

We are not concerned with the treat- 
ment of the petitioner after his arrest 
because this admittedly had nothing to do 
with the District Magistrate and Mr. Gour 
Chandra Pal, who has very Etrer>uously 
pressed for a transfer of the ca^e from the 
di’^trict, says that if he cannot have a 
transfer from the district, the petitioner 
prefers to be tried by the Sub-divisional 
Maiiistrate of Bet iah. 

We are therefore Of ly concerned with 
the question, whether the pt titioner has 
reasonable grounds for believing that the 
District Magistrate is prejudiced against 
him. It appears that before Mr. Swanzy 
wrote to the petitioner to withdraw the 
j^arwanuB his predecessor Mr Meiriman 
wrote to the Kani and asked her under 
what circumstances Mr. Aldis had been 
dismissed and also who the new Manager 
was and what his qualifications were. 

No reply was given to these questions 
and the first ground on which it is conten- 
ded that the District Magistrate is preju- 
diced IS that the fact, that Mr. Meniman 
asked for this information, shows that he 
was annoyed about the dismissal of 
Mr. Aldis and the appointment of the 
ijetitioner in bis place. The second 
ground which is urged is that the refusal 
ol the petitioner to withdraw the jparw anas 
must also have annoyed the Collector; 
and the 1 st ground is that Mr. Aldis 
informed the petitioner that the Magistrate 
was very angry with him. 

So far as the first ground is concerned 
it is urged that the Collector had no right 
to ask the Rani why she had dismissed 
Mr. Aldis and what the qualifications of 
the new Manager were, and that this 
indicates that he must have been annoyed 
at the dismissal of Mr. Aldis and the 
appointment* of the petitioner. 1 am 
unable to take this view. 

In the fir.^-t place the enquiry was made 
hy Mr. Merriman who is not now the 
Magistrate and Collector of Champaran 
and in the second place, although it may 
be that the Collector has no right to de- 
mand a reply to the questions such as 


were asked, as Magistrate of the District, 
he >yas interested in the management of a 
property like the Ramnagar Kaj from the 
point of view of the peace ol the district 
alone. 

The enquiry was couched in a perfectly 
courteous v\ay and it indicates nothirg 
more than a desire to have infcrmatjon 
which he thought he might probably re- 
quire. It in no way suggests that he was 
annoyed with the dismii^sal of Mr. Aldis or 
that he desired to interfere in the appoint- 
ment of his successor. This matter, iheie-j 
fore, could not, in my opinion create any! 
reasonable apprehension of the bias. 

In regard to the second ground : the 
parwanas certamly appear to have been 
illegal, the Magistrate foresaw that ibe 
direction to tenants not to ray rent would 
probably lead to some breach r f the i eare ; 
so, after consulting the GoveinmentPlesder, 
instead of siarting proceeding i nder Sec- 
tion 107 of the Criminal Procedure Code as 
he was entitled to do, he adopted milder 
and politer method and asked the peti- 
tioner to withdraw the parwaras. In so 
doing far j rom shov. ing bias against the 
petitioner be showed considerable consi- 
deration and Mr. Swanzy himsf ll says that 
he was nor angry with the petitioner when 
he refused to withdraw the ^ artr^nas. 

Nor was there any reason wl y he 
should be an^ry because he should always 
have recourse to Section 107 of the Cri- 
minal Procedure Code. Tlie fact that he did 
not do so even after the refusal to with- 
draw the^artf-anas indicates that he was not 
actuated by anger but still de^lred to scale 
matters withouta criminal | roreeding. 

The last ground has not been seriously 
pressed. The District Magistra e sa^s he 
does not know Mr Aldis and has never 
seen him and that if Mr. Aldis did in fact 
assert that the Magistrate was angry 
with the petitioner, it is an assertion which 
is untrue, 1 am not prepared, however, to 
believe that in fact Mr. Aldis did make 
such an ass rtion. 

In the result then I am unable to find 
that the pet tioncr has any reasonable 
ground for the application which has been 
made and I would d smiss it. 

Das, J — I entirely aj-ree. It has been 
argued before us, and argued w i h some 
zeal and passion, that Mr. Merriman 
had no business to address the pro- 
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prietress of the Raranagar Raj with refer- 
ence to the dismissal of Mr. Aldis, aiid it 
has been suggested that the prosecution of 
the petitioner is the direct result of the 
refusal on the part of the Rani to reinstate 
Mr. Aldis. I quite agree that, as a general 
rule, the Collectors :.houid not interfere in 
the internal management of a Z^tmindari ; 
but I am not prepared to admit that the 
general rule is subject to no exception what- 
ever, nor am 1 prepared to admit that, in 
this particular case. Mr. Merriman was 
guilty of a breach of the general rule. 

The Zemindari system in this countiy is 
a complicated one, and wliere large and 
conflicting interests are concerned, iti- im- 
possible for the Magistrates charged with 
the duty of maintaining peace and order in 
the district not to intervene at times espe- 
cially when as a result of soniC act on the 
part of any of the conflicting parlies, the 
breach of the peace seems imminent. What 
ate the facts in this particular case ? The 
Kai had issued certain Parwanas to the 
tenants of some of the villages by which 
they were asked not to pay rent to the 
tenure holder, who undoubtedly was en- 
titled to collect rent from the tenants. The 
Parwanas were wholly and palpably illegal 
and it was necessary for Mr. Merriman to 
Icnow the name of persons to whom he 
could address his letters in reference to the 
illegal Para anas that had been issued ‘by 
the Raj. 

The second part of the letter runs as fol- 
lows : “ There is another matter on which 

1 should be glad to have an early inform- 
ation VI the stoppage of rents in Baswa- 
ris factory <hhaf^ 1 have addressed a letter 
to the Manager on the subjeci. In the 
event of no regular marrager being appoint- 
ed, I would be obliged if you will favour 
me by having the matter dealt with ”. In 
my opinion there was nothing improper on 
the part of Mr- Merriman, in the 
circumstances of the case, to address a 
perfectly courtt ous letter to the proprie- 
tress of the Raj asking her whether it was 
true that Mr. Aldis had been dismissed ; 
and, if so, on what ground. In the next 
place Mr. Merriman is not the Magistrate 
of the district and if Mr. Merriman had 
any grievance against the proprietress of 
the Ramnagar Raj for having dismissed 
Mr. Aldis, we cannot assume that that 
grievance is entertained by his successor. 


The present Magistrate and Collector of 
the district is Mr Swai zy and he certainly 
has taken no steps whatever i: gainst the 
Raj in reference to the disndssal of Mr. 
Aldis. 

If I were satisfied that the Magistrate of 
the district has put any undue pressure on 
the Raj to remove the present Manager 
from his office and to leinstale Mr. Aldis, 
I would cerrainly accede to the ar^ ument 
vvhich ha- been advanced before us. But 
there nothing at all in the record to show 
that having addressed the latter of the 
16th of March 1922, the Magistrate of the 
district put any pressure whatever upon 
the Rani to re-appoint Mr. Aldis. 

The second ground which has been 
urged before us is, in my opinion, wholly 
untenable. It is urged tbat^ the Magistrate 
of the dis Tint should not have asked the 
petitioner to withdraw certain Parwanas 
which he bad issued I am v/holly unable 
to accept this arj^ ument The^e Pa'^wanas 
were undoubtedly illegal in so far as they 
invited the tenants not to pay renc to the 
factory. 

It is not suggested either in the petition 
or anywhere in ttie record that on the 
death of Mr. Coffin, the landlord was en- 
titled to re-enter upon the land. That is 
not the argument b; fore us. The argument 
is that upon the death of Mr. Coffin his 
heirs were entitled to recover rent from the 
tenants and that the Manager who was in 
charge of the estate bad no business to 
collect the rent unless he satiffi( d the Raj 
that the power of attorney authorized him 
to collect rent on behalf of the heirs of Mr. 
Coffin. Whether the Manager was or was 
not entitled to collect rent is a matter bet- 
ween the heirs of Mr. Ceffin and the ten- 
ants, With this question the Raj had 
nothing whatever to do, 

In my opinion the at itude of the M.igis- 
trate was an entirely proper one, in so far 
as, in<^tead of taking any action against the 
Raj, as he was entitled to do if there was 
any apprehension of the breach of the 
peace, he required the Raj to withdraw 
the illegal Parwanas that had been issued 
by t! e Raj ; and I may point out that in 
addressing the letter of the 16th of March 
19,2 to ihe Raj, the learned Magistrate 
was armed with the opinion of the Govern- 
ment Pleader of the district. In my opi-} 
nion there are no grounds for transfer ini 
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Btihun Fragaah Narain A— Plain- 
tiff-Appellant 

V. 

Sheas Iran Tell — Defendant-Respondent. 

L P. A. No. 13 of 1921, decided on 1st 
February 1924. 

hbcord^af^ Rights — Presumption as to* entry is 
not rebutted by showing that it is contrary to law 
or general custom. 

To aet aside the presumption arising from 
the reoord^of-rights u is not sufficient to 
show that the entry is contrary to the general 
custom or law. The presumption arising from 
the entry in record-ot-right, therefore, that the 
trees belong to the tenant, is not rebutted by 
the mere fact that ordinarily the landlord is 
owner of the*timber, and the burden of proof 
is shifted on the shoulders of the landlord. 

I P. 497, Col 2] 

Sultan Ahmed and HrPrasad — for Ap- 
pellant. 

G. 0, Pal — for Respondent. 

Dawson Miller, C. J — In my opinion 
the decision of the learned Judge no^ 
under appeal was right The plaintiff, the 
landlord, brought this suit against his ten- 
ants for a’ declaration that the entire tim- 
ber of the trees upon the disputed holding 
belonged to him and not to the tenants. 

The learned Munsif decided in favour of 
the tenants. 

The Additional District Judge before 
whom the case came on apoeal reversed 
that decision and decided in favour of the 
landlord. 

On appeal to this Court the matter came 
before a single Judge who came to the con- 
clusion that the District Judge had wrong- 
ly placed the onus in the suit. What hap* 
p ;ned was that the record of-rights was 
in favour of the tenants and contained an 
entry to the effect that the trees belonged 
to the tenants. The Munsif came to the 
same conclusion and was no doubt influen- 
ced by the.entry in the record-of rights. 
When the matter came before the District 
Judge he was of opinion that the record-of 
rights could not create any presumption 
against what he called the law of the land 
which gives to the landlord the full right 
in respect of the timber, and that in such 
circumstances the onus was upon the ten- 
ants to show some custom or circumstan- 
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ces curtailing that right. In my * opinion 
there can be no doubt that the onv$ in the 
first instance in this case, were there no- 
thing else, would be upon the tenants to 
establish that the trees belonged to them 
because, according to the ordinary law, 
the trees belong to the landlord. When 
they produced the record -of-rights I think 
that they discharged the burden of proof 
which was upon them and shifted that 
burden on to the shoulders of the landlord. 
Then the question arises whether the land- 
lord has sufficiently discharged the onus 
thus cast upon him. He contends that he 
has sufficiently discharged that onu^ mere- 
ly by proving that the general law of the 
land is that he is entitled to the trees 
That, however, is not, in my opinion, suffi 
cient in the present case to entitle him to 
say that he has discharged the burden. It 
must be presumed that when the Assistant 
Settlement Officer heard the parties and 
arrived at the conclusion that the trees be- 
longed to the tenants he had taken into 
consideration the question of whether there 
was or Was not a custom whereby the right 
in the trees belonged lo the tenants, or 
whether possibly they acquired that right 
in some other way, as by some agreement 
between the landlord and themselves. We 
do not know, because the evidence is not 
before uc, what the reasons were which 
induced the Assistant Settlement Officer 
to form the opinion which he did, but one 
is entitled to assume that at all events he 
had good grounds for forming that opinion 
until the contrary is proved, and it does 
not seem to me that it is sufficient to set 
aside the presumption arising from the re- 
cord-of-rights merely to show that inmost 
cases the trees and the right to the trees 
would belong to the landlord and to deny 
that there are exceptional cases. It may 
well be that the Assistant Settlenient Officer 
came to the conclusion that there was a 
custom proved and if that is so then it 
seems to me clearly that the onus is upon 
the landlord to show the contrary and it is 
not for the tenants again to come here and 
prove a custom. I think, therefore, that 
the learned Judge in sending this case 
back to the Judge of the D strict Court 
was p=*rfectly right, because instead 
of considering whether that entry in 
the record-of-rights had been rebutted 
or not the learned District Judge assumed 
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that because by the general law the trees 
belonged to the landlord, therefore, 
there was nothing more to be said 
and that the onus was then upon the 
tenants to prove that this was an excep- 
tional case. In my opinion that decision 
was wrong for the reasons I have already 
given and the decision of the learned 
Judge of this'Cojrt was right and I think 
that this appeal should be dismissed with 
costs. 

Bucknill, agree. 

Appeal ^Zu’ 1 W./F^ed. 

Al.R 1922 Patna 498 

Ross AND JWALA PrASAD, JJ. 

Amhiha Singh— AppeUsmt 

V. 

Emperor — Opposite Party. 

Cr. App. No. 148 of 1921 decided on 
2nd December 1921. 

Penal Code^ S. 147 — Common ohject — Accused 
assembling ajter hearing a cry for help, to res- 
cue one of ixco fighters — Assembly is. not un 

lawful- 

Theie was an altercrition between A and B 
during which A aRsaulted B, & B cried out 
for help. The accused came out with a com- 
mon object to rescue B, A received fatal 
injuries at the bauds of some unknown per- 
sons. Held : the assembly did not constitute 
an unlawful assembly and the accused could 
not be convicted of riolin<;,% thonofh Rome of 
them used excessive f<uce. 1P.498,C* 21. 

Manulc and S. P. Varmct — for Appellant. 

Manohar Lai — for the Crown. 

Ross, J. — The live appellants have been 
convicted under section 147 of the Indian 
Penal Code on a charge of rioting with the 
common object of assaulting one Bal- 
bhadra Singh. Three of them, Ragbo 
Singh, Harihar Singh, and Mutru Singh, 
have also been convicted under section 323 
in respect of hurt caused to certain persons. 
The sentences under section 147 are two 
years* rigorous •imprisonment each and 
those under section 323 are 3 months* 
rigorous imprisonment each, the latter sen- 
tences running consecutively to the former. 

The learned Counsel for the appellants 
does not contest the convictions under sec- 
tion 323, but argues that on the findings 
of the learned Sessions Judge, there ought 
not to have been any conviction under sec- 
tion 147, 

The case for the prosecution was that 
the complainant’s party are cultivators of 
a certain holding and the accused’s party 
represent ijaradars. The complainant’s 
party bad applied for commutation of 


rent and this is said to have enraged the 
accused. On the evening of the 12thjune 
last about 50 or 60 persons came to the 
house of Balbhadra and an altercation 
took place as a result of which Balbhadra 
was struck on the bead a severe blow 
which caused his death. Certain other 
persons received slight injuries. 

The finding of the learned Sessions 
Judge does not support the prosecution as 
regards the occasion of the assault. He 
finds that Kirpal Singh, one of the accused, 
who is an old man of 65, had gone to in- 
vite Balbhadra to dinner on some social 
occasion. There had been a question of 
outcasting and taking back into caste on 
which Balbhadra differed from Kirpal’s 
view. Balbhadra therefore refused the 
invitation whereupon there was an alter- 
cation which led to Balbhadra’s attacking 
Kirpal Singh and inflicting two injuries 
upon him with a stick. Kirpal cried out 
for help and a tumult of people camt, and 
Balbhadra received a fatal ii jury. 

The contention of the learned Counsel 
for the appellants is that on these facts 
there was no common object to assault 
Balbhadra ; that the object of the accused 
was to rescue Kirpal Singh ; and that if 
any of them in the course of effecting that 
object inflicted grievous injuries, he was 
answerable for the injuries he caused, but 
the assembly did not become thereby an 
unlawful assembly. In my opinion, thi* 
contention is sound Thi‘i was not a riot. 
The accused and others ran to rescue Kir- 
pal Singh and it is impossible to say that 
if they had not come on hearing Kirpal’s 
cries, he would not have been further 
assaulted. Excessive force was used by 
some persons in ihe course of this transac- 
tion and for that these persons have been 
made answerable. It has not been ascer- 
tained who caused the injury to Balbhadra, 
the prosecution having failed to prove 
its allegation on this point ; but the fact 
that Balbhadra was fatally hurt by some 
unascertained person is no reason for con- 
victing all the members of the iisserably of 
rioting. 

I would therefore uphold the convic- 
tions and sentences of the three personsi 
Harihar Singh, Ragho Singh, and Mutru 
Singh under section 323 and would set 
aside all the convictions of rioting and 
the sentences passed against all' the ap- 
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pellants under section 147. The appel- 
lants, Ambika Singh and Jagnarain Singh 
will be released at once. 

Jwala Prasad, J I agree. 

0‘rder modified. 

A j.R. 1922 Patna 499. 

COUTTS AND DAS, JJ. 

Sihanand Misru and •M/’r# — Defts- 
Appellants 

V. 

Jagmohan Lai and oihen^ — Plaintiffs- 
Respondents. 

Appeal No. 542 of 1921 decided on 7th 
July, 1922. 

(a) T P. Act, 74 — Subrogation cannot be 
claimed by person who has assumed payment of 
debt without haring interest lo protect. 

The right of bubrogation can be clnimcd only 
by a person who, though not primarily liable to 
discharge a debt, discharges it for his own pro- 
tection or at the request of the party ulti- 
mately bound, and that right cannot be 
claimed by the mortgagor or by any person 
who has assumed the payment of the mortgage 
debt without having any interest to protect. A 
purchaser of the mortgaged premises, not 
under a covenant to pay, who pays oft incum- 
brances on the property, is also entitled to the 
benefit of the securities though the purchase 
may be afterwards set aside. IP. 600, C. l.J 

(b) Limitation Act.Art^ 132 — TP. AettS. 74— 
^Puisne mortgagee paying off prior mortgage — 
Suit to enforce security must be brought within 
12 years of cause of action' on mortgage paid off, 
•^Simple action can be brought within 3 years of 
such payment — Contract Act, Ss 69, 70. 

it cannot be argued that, though the right to 
enforce the security in the hands of the creditor 
may be barred by limitation still an assignee 
of the security may proceed to enforce it if he 
brings his suit within 12 years from the date of 
the assignment. It may be that the right to 
enforce the security in his own name arises on 
the date of the assignment; but the limitation 
has already commenced to run and will not cea^e 
to operate just because the creditor has assign- 
ed the security to another person For an action 
by a subsequent mortgagee to enforce the 
security of the prior mortgagee as against 
the original mortgagor, limitation starts 
from the date when the cause of action of the 
prior mortgagee arises against the mortgagor 
for the mortgage debt and not from the date 
when the adhsequent mortgagee pays off the 
prior mortgagee. For a simple action however, 
for reimbursement of the amount paid off the 
time will run from the date of payment. 39 Cal. 
527 P.O. Folh'A.I. R, 1922 All 163 doubted. 

LP, 601, C. 2, P. 602, C. 2.] 

L. jS7. Singh, J9. Saran and Bhagwan 
Prasad — for Appellants. 

Shivsswar Dayal— -for Respondents. 
Daa, J. — The material facts are these. 


On the 13th December 1904, the defen- 
daifts I to 5 (who will be referred to as 
the defendants throughout this Judgment 
borrowed a sum of money from Musammat 
Chandrabadan Koer and executed a mort- 
gage bond in her favour, the due da*^e of 
payment fixed in the mortgage bond being 
the 29th May 1905. Thereafter the defen- 
dants executed three successive mortgages 
in favour of the plaintiffs to cover the pro- 
perties mortgaged to Musammat Chandra- 
badan Koer. The plaintiffs sued upon their 
mortgages and got a preliminary decree on 
the 28th August 1916, ‘and a final decree 
on the li th May 1917. Musammat Chandra 
Badan Koer also sued on her mortgage, 
and got a preliminary decree on the 2nd 
March 19 1 7. In execution of the plaintiffs* 
decree the mortgaged properties were put 
up for sale and were purchased by the 
plaintiffs on the 3rd January 1918. The 
defendants then presented an application 
under Order 21, rule 90 for setting aside 
the sale. Musammat Chandrabadan Koer 
commenced her execution proceedings on 
the 16th November 1917, and the plaintiffs 
on the 17th April 1918 as puisne mort- 
gagees and for their own protection 
paid off Musammat Chandrabadan Koer 
whose execution proceedings thereupon 
came to an end. It is important to re- 
member that the discharge of the prior 
security by the plaintiffs took place at a 
time when the equity of redemption was 
in them, though an aDpIication for setting 
aside the sale was pending at the instance 
of the mortgagors. The application of the 
mortgagors for setting aside the sale in 
favour of the plaintiffs ended in a com- 
promise, the mortgagors paying off the 
plaintiffs and the sale being set aside. On 
the 4th January 1919 the plaintiffs com- 
menced this action to enforce Musammat 
Chandrabadan’s security as against the 
defendants or, in the alternative for a per- 
sonal decree as against the defendants. 

Their case in the plaint is a simple one. 
They say that on paying off Musammat 
Chandrabadan which they were obliged to 
do for their own protection, they were sub- 
rogated to the securities held by Musammat 
Chandrabadan and were entitled to enforce 
these securities as against the defendants. 
The Courts below have allowed the plain- 
tiffs’ claim and the defendants appeal to 
this Court. . 
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Two questions have been argued before 
us by Mr. Lachmi Narain Singh on behalf 
of the appdlaots : fir^t, that in the circum- 
stances of the case, the plaintiffs are not 
entitled to the benefit of the security 
held by Musammat Chandrabadan ; and, 
secondly, that, in any event, the right to 
enforce the security is barred by limitation. 
The argument as to the extinction of the 
security rests on the settled view of equitv, 
that a person who is primarily liable to dis- 
charge the debt and does discharge it, is 
not entitled to claim a cession or assign- 
ment of the security. 

It was argued that, at the time when the 
plaintiffs discharged the debt of Chandra- 
badan. the equity of redemption was in 
them and that they were in fact in the posi- 
tion of the mortgagors primarily liable to 
discharge the debt due to Chandrabadan, 
In my opinion, the argument is not entitled 
to succeed. I accede to the argument that 
tne right of subrogation can be claimed 
oniy by a person who, though not primarily 
liable to discharge a debt, discharges it for 
his own protection or at the request of the 
party ultimately bound, and that the right 
cannot be claimed by the mortgagor or by 
iUy person who has assumed the payment 
of the mortgage debt without having any 
interest to protect ; but 1 am not prepared 
10 agree with the view that the plaintiffs, 
after their purchase of the equity of redemp- 
tion, were in the position of the mortgagor. 
It must be remembered that their purchase 
was not left unchallenged by the defend- 
aniS and that an application for setting 
aside the sale was actually pending. That 
sale was ultimately set aside, and the 
moment it was set aside, equity will place 
the plaintiffs in the same position as that 
which they would have occupied but for the 
transaction which for the time being vested 
the equity of redemption in them. “A pur- 
chaser of the mortgaged premises, not 
under a covenant to pay, who pa>s off 
incumbrances on the property, is also 
entitled to the benefit of the securities 
though the purchase may be afterwards set 
aside **. (See Ghose on Mortgage, 4th 
Edition, Volume I, page 349. See also 
Mouhi0 Mohammad Shumsool Hooda v. 
Shewakram (1), SyamaJarayudu v. Suhha- 
ravadu (2), and the cases cited at page 349 

a) (1874)* 2 I. A. 7-14 B, L.R.a26«2i W.K. 

409 - 3 Sir. 405 (P. C.) 

1^3) (1898) 91 Mad, 14. 


of Ghose on Mortgage. I am of opinion 
that, on paying off Musammat Chandra- 
badan and on their own purchase being set 
aside, the plaintiff- became entitled to the se- 
curiiies held by Musammat Chandrabadan 

On the quesiion of limitation,, however, 
I am of opinion that Mr. Lachmi Narain 
Singh’s arguments ought to prevail. In 
order to undersiand the argument, it is 
necessary to remember three important 
da :es in the history of these transactions. 
Musammat Chandrabadan was entitled to 
receive the mortgage money from the 
defendants on the 29th May, 1905, so that 
her cause of action to enforce the mort- 
gage of the 13th December 1904 accrued to 
her on the 29th May 1905. The plaintiffs 
discharged the mortgage deb s due to 
Chandrabadan on the l7th April 1918, and 
commenced the present action on the 4th 
January 1919. The argument of Mr. 
Lachmi Narain Singh is this : That, in so 
far as the plaintiffs are seeking to enforce 
the security of Chandrabadan, the suit is 
barred by limitation under Article 32 of the 
Limitation Act inasmuch as they can only 
do so, notin ihiir own right, but in the 
right of Chandrabadan. The plaintiffs, on 
the other band, maintain that on paying off 
Chandrabadan, they acquired a right as 
against the defendants to be reimbursed the 
money which they had paid for the benefit 
of the mortgagors, and, as a consequence, 
to a cession ot the securities held by Chan- 
drabadan, and that they acquired this right 
on the 17th April 1918 when they discharged 
the debt due to Chandrabadan. 

This argument receives considerable sup- 
port from the decision of Banerji, J, in the 
case of Shiblal v. Munni Lai (3), but with 
all respect I am unable to agre with the 
view expressed by that learned Judge in the 
case cited The argument of Banerji, J. is 
this : That a puisne mortgagee in paying 
off the prior mortgagee is entitled, under 
Section 69 of the Indian Contract Act, to 
be reimbursed by the mortgagor, 'the money 
which he pays to the prior mortgagee. He 
also acquires a charge on the property 
which he relieves of liability on general 
principles and under Section 74 of the 
Transfer of Property Act. And the 
conclusion at which that learned Judge 
arrives may be stated in his own words. 
“This charge he acquires not when the 

(3) A. I B. 1922 All. 168-44 All 67 
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prior mortgage was made nor when that 
prior mortgage could be enforced but the 
date on which he pays r ff the amount of 
the prior mortgage. The right also to be 
reimbur.-ed accrues to him on the date on 
which he pays cff the amount of the decree 
aiid relieves the mortgagors of the obliga- 
tion which under the decree exists on them.** 

Speaking with all resoect, I quite at^ree 
with the view that the ritht to be reim- 
bursed accrues to thep^r^ou paying off the 
debt on the date on which he pays it rff; 
but 1 wholly deny that a second mortgagee 
paying off a prior mortgagee “ acquires ** 
a charge on the property or that heacq ires 
it on the date on which he pays off the 
prior mortgagee. 

The charge, in my view, was already 
there ; all that he acquires is a right to en- 
force the charge and to a cession in his 
favour of the secunti^s held by the prior 
mortgagee. Section 74 of the Transfer 
of Property Act, to which Mr. Justice 
Banerji refers, does not provide that, on 
paying off a prior mortgage, the subsequent 
mortgagee acquires a charge on the pro- 
perty ; but it docS provide that he acquires 
** all the rights and powers of the prior 
mortgagee as such.’* 

*lt is one thing to say that a person ac- 
quires a charge on the property; it is quite 
anothef thing to say that he acquires the 
rights and powers of the prior mortgagee, one 
of which is to enforce the charge alieady 
existing subject to the law of limitation. 

In my opinion the right to rein^burse- 
ment stands on one footing ; the right to 
enforce a security by virtue of subr^ gation 
stands on another footing. The right to 
reimbursement arises on a contract, ex- 
press or implied to reimbursf^ ; and the 
party who claims the right enforces it in 
his own right, and not in the tight of an- 
other. Consequently the right does not arise 
until he has discharged the debt of another. 

But the right to enforce a security by 
virtue of subrogation is a right which 
equity concedes to a person who, not being 
primarily liable to discharge an obligation, 
does discharge it, and it is a right to de- 
mand the performance of the original obii- 
gation and the application thereto of all 
securities held by the credi or. It is a claim 
which is enforced in the light of the origi- 
nal creditor, and only because the person 
discharging the obligation becomes clothed 


with the rights and powers of the original 
creditor. The subrogee is an assignee in 
equity, and it is difficult to understand bow 
an assignee in equity stands on a better 
footing than an assignee at law. 

If, for instance, a creditor assigns his 
security for valuable consideration to a 
person who thereupon sues upon the secur- 
ity, it cannot be argued that, though the 
right to enforce the security in the hands 
of the creoitor may be barred by limita- 
tion, the a signee may proceed to enforce 
it if he brings his suit within 12 >ears from 
the date of ihe assignment. It may be thai 
the right to enforce the security in his own 
name arises on the date of the assignment, 
but the limitation has already commenced 
to run and will not cease to operate just 
because the crediior has assigned the 
security to another person. An equitable 
assignee, in my opinion, stands on no better 
footing and can only enforce the security 
in the right of the creditor and therefore 
subject to the law of limitation that would 
affect the creditor. As has been pointed 
out, subrogation is, in most cases, rather 
an additional remedy than an additional 
right, and may exist concurrently with, and 
as a further security, to the right to a sim- 
ple action for reimbursement, and ih'^' fact 
that a party entitled to reimbursement and 
also to subrogation is entitled to two dis- 
tinct remedies, seems often to be overlook- 
ed, to the confusion of both doctrines. (See 
Pomeroy’s* Equity Jurisprudence, Sih Vol., 
p. 513). 

That, this is the right view, is complete- 
ly borne out by the decision of the Judicial 
Commitiee in the caseef M horned Ibrah m 
Ho ^sain Khan V, Avnhika Praskad Singh 
(4). The iacts are somewhat complicated 
and it is unnecessary to set out all the 
different transactions which had to be con- 
sidered by the Judicial Committee in order 
to enable them to decide points which do 
not arise here. But it is necessary to set 
out the following transactions. 

On the 20th November 1874, certain 
persor s who will be referred to as the 
mortgagors executed a Zurpeshgi deed in 
favour of Girwar Singh by which they 
borrowed Rs. 12,000 from Girwar Singh 
and gave as security for the loan eight 
items of properties. The loa n was for a 

(4i (1912, B9Cal 627«14 1,0. 496 - 89 I. A* 
6B (P. CJ 
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period of 12 years from the date of the 
mortgage. On the 7th January 18fe8'the 
mortgagors executed a simple mortgage 
in favour of Gaj idhar for Ks. 2,500 and 
gave one of the properties already mort- 
gaged to Girwar Singh as a security for 
the loan. On the l7th February 1888 
they obtained a loan of Rs. 12,000 from 
Musammat Alfan for the express purpose 
of liquidating the Zarpethgi, and executed 
in her favour a simple mortgage of the 
properties mortgaged to Girwar Singh in- 
cluding the property mortgr^ged to Gaja- 
dhar. On the 22nd September 1900, the 
aopellants as successors-indnterest of 
Musammat Alfan commenced their suit to 
enforce the mortgage of the l7th February 
1888, and they sought to have the benefit 
of the mortgage covered by the Zarpeshgi 
deed of the 2 dh November 18/4, and ihey 
claimed priority to the various mortgages 
executed by the mortgagors between the 
date of the Zarpeshgi and the mortgage 
of the 17th February 18^8 including the 
mortgage in favour of Gajadhar. It was 
assumed that the plaintiffs by discharging 
the mortgage covered by the Za fpe.-hgi 
deed were subrogated to the securities held 
by Girwar Singh the first mortgagee ; but 
the question still arose whether, having 
regard to the lapse of time, they were 
entitled to enforce these securities as 
against Gajadhar. If it be considered that 
their right to enforce the security of Gir- 
war Singh arose on the 17th February 
1888, that is to say the date on which they 
discharged the mortgage debt of Girwar 
Singh, their suit was well within time ; 
but the Judicial Committee came to the 
conclusion that the suit, in so far as it 
sought to enforce the security of the 20th 
November 1874 as against Gajadhar, was 
barred by limitation. In rejecting the con- 
tention advanced on behalf of the plaint- 
iffs the Judicial Committee said as follows : 

But as the Rs. 12,000 were under the 
Zurpeshgi deed of the 20th of November 
1874 repayable in Jeth 1294 Fa4i (Sep- 
tember 1887), and this suit was not 
brought until the 22nd of September 1900, 
the claim of the plaintiffs to priority is 
barred by Article 132 of the Second 
Schedule of the Indian Limitation Act, 
1877.” I regard the decision of the 
Judicial Committee as a complete answer 
to the arguments advanced before us on 


behalf of the respondents, I hold that the 
present suit in so far as it seeks to enforce 
the security of the 13th December 1904 is 
barred by Article 132^ the Limitation Act. 

The question still remains whether the 
plaintiff’s action can be regarded as a sim* 
pie action for reimbursement and I am of 
opinion that it can be so regarded. All 
the necessary facts are stated in the plaint 
to enable us to give the appropriate relief 
to the plaintiffs and they expressly ask for 
a personal decree against the defendants. 
The Courts below have concurrently found 
that on the I7th April 1918, the plaintiffs 
paid Musammat Chandrabadan Kuer the 
sum of Rs. 1,546-14-5 and thereby dis- 
charged her mortgage. This money the 
defendants were bound by law to pay 
Musammat Chandrabadan Kuer and the 
plaintiffs were undoubtedly interested in 
the payment of the money. Tue plaintiffs 
are accordingly entitled to be reimbursed 
by the defendants, and the action regard- 
ed as an action for reimbursement is well 
within time. The plaintiffs are also en- 
titled to interest at the rate of 2 per cent 
per month from the 17ih April 1918 to the 
date of the decree, and are also entitled .to 
interest on the amount decreed at the rate 
of six per cent, per year, from the date of 
the decree up to the date of realization. 

I would allow this appeal, set aside the 
judgment and decrees of the Courts below 
and in lieu thereof give the plaintiffs a 
decree as against defendants 1 to 5 for 
Rs. 1,546-14-5 with interest as already 
stated There will be no order as to costs. 

Coutts, J — I agree. 

— — Appeal Allowed, 

A I R. 1922 Patna 502 
Das and Adami, JJ. 

AdhiJcanda 8ahu and Defts-Ap- 

pellants V. 

Jogi Sahu and others — PIffs-Respdts. 

Appeal No. 2 of 1921 decided on 2nd 
December 1921. 

Contract AcU S. 2^^Agreeinent^^Proms§ not 
to prosecute ie illeg a /•^Consideration — But 
courts must scrutinise to see if su':)h promise i$ 
the consideration— Distinction between motive 
and consideration for agreement ehoutd be 
borne in mind. 

Where the consideration for an agreement 
is a promise not to proeecute for ran offence 
which is not compoundable, the agree* 
ment is not enforceable by law, bat this 
limitation freedom- of contract shonld 
only be enforced, where it is quite dear 
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that tbo conai'Seration for the agreoment was 
Buoh an illegal promise* When ou a mere 
threat to prosecute or on apprehension that 
prosecution would take place, an agreement has 
been come to this threat or apprehension is not 
sufficient to Yitiate the agreement. The 
distinction between the motive for coming to 
anagreemeat and the actual consideration for 
the agreement must be kept carefully in view 
and this care must be particularly exercised in 
a case where there is a civil liability already 
existing which is discharged or remitted b/ the 
agreement’* (P. 60^, 0. 1, 2.) 

Biohitranand Daf — for Appellants. 

Suhodh Ohimdfd Ghatterji — for Res- 
pondents. 

Daa, J. — I have arrived at the conclu- 
sion, though not without some hesitation, 
that the judgment of the lower appellate 
Court must be upheld. It was argued 
strenuou'^ly before us that the facts in this 
case are different from the facts that were 
present in the case reported as Sukhdeo 
Das V. Mangal Chand (1). In that case 
the defendant Muni Lai who was the 
gomatta of the defendants had misappro- 
priated a certain sum of money. He 
happened to be a relation of the plaintiffs 
and the plaintiffs agreed to set off the sum 
of Rs. 600 due by Muni Lai to the defen- 
dants against the claim which the plain- 
tiffs had against the defendants. 

Subsequently, the plaintiffs sued to en- 
force their claim against the defendants and 
the defendants claimed that they were 
entitled to have the sum of Ks. 600 set off 
against the claim of the plaintiffs. The 
plaintiffs maintained that the set-off could 
not be allowed as the consideration for the 
agreement was not to prosecute Muni Lai 
for an offence which was not compoundable. 

This contention did not find favour with 
the learned Judges who decided the case. 
Mr. Justice Chapman delivering the judg- 
ment in the case said as follows: — 

“Where the consideration for an agree- 
ment is a promis e not to prosecute for an 
offence which is not compoundable the 
agreement is not enforceable by law, but 
this limitation of freedom of contract 
•^fiould only be enforced where it is quite 
clear that the consideration for the agree- 
ment was such an illegal promise. When 
on a mere threat to prosecute, or on ap- 

I prehension that prosecution would take 
place, an agreement has been come to, this 

(» (1917)3 Pat . l' j. 630=41 1. C. 812=3 
8 Pat. L.W. IW. 


threat or apprehension is not sufficient to 
vitiate * ihe agreement. The distinction 
between the motive for coming to an agree- 
ment and the actual consideration for the 
agreement must be kept carefully in vi6w 
and this care must be particularly exercised 
in a case where there is a civil liability 
already existing which is discharged or 
remitted by the agreement.” 

Now even if we apply these considera- 
tions to the present case, then how does the 
case stand ? There was undoubtedly a 
civil liability due, . not, it is true on the part 
of defendant No. 1, but certainly on the 
part of defendant No. 2. In the case to 
which I have already referred, there was 
no liability on the part of the person who 
was sought to be made liable, and in my 
opinion no distinction can be drawn bet- 
ween the present case and the case of 
Sukhdeo Das v. Mongol ('hand (1). The 
plaintiff was not primarily liable in the 
latter case and in the case before us Adhi- 
kanda was not primarily liable. Each of 
them made himself liable because there 
was undoubtedly a liability on the part of 
somebody else in whom they were inte- 
rested. It may be that the motive for 
coming to the agreement was that prose- 
cution may not be launched in the case but 
as Mr. Justice Chapman says “the 
distinction between the motive for coming 
to an agreement and the actual consider- 
ation for the agreement must be kept 
carefully in view.” 

On a careful consideration of the matter, 
I am unable to distinguish this case from 
the case upon which the respondents 
rely. 

I must dismiss this appeal with costs. 

Adami, J. — 1 agree. 

Appeal di^miised, 

A. I. R 1922 Patna 503. 

CouTTs AND Das, JJ. 

Qirja Prasad and dhers — Appellants 
V. 

Jugal Kishore and others — Respondents. 

S. A No. 446 of 1920 decided on 23rd 
June 19'^2. 

[a) Civil P. C. 8. 100-^Second Appeal--^ 
JPinH^xg of fnci^Whole evidence not considered 
^Finding is not binding. 

A finding of fact which has been arrived at 
without the consideration of the entire evidence 
on record is not binding on the Court in 
lecond appeal, (P. fi04| 0. 3,] 
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(b) Pofsession— Actual possession not possible — 
Po'^session JoUows title. 

If a land is such over which nobody* can 
exercise poHBOssion, possesiioD would ordinarily 
follow title [P. 504, C 2.) 

Sashil Madhab MuU'ich and S- N. Bose — 
for Appellants. 

Jagannath Prasad and Sant Prasad — 
— for Respondents. 

Coutts, J : — The plaintiffs in the suit 
out of which this appeal arises, sought for 
a declaration of their litle to and for reco- 
very of possession of 1 Katha and 5 Dhurs 
of land in Mauza Madhopur from which 
they allege they were disposses<-ed by the 
defendant No. 1. The plaintiffs based 
their title on a Kibala dated ihe 29th of 
February 1837. 

The defendants on the other hand alleged 
that the land in suit belonged to one 
Kokai Teli. that on Kokai’s death his 
heirs transferred it to one of their land- 
lords, Babu N md Kumar Lai, that Nand 
Kumar Lai after his purchase built a house 
on the land east of the suit Ian 1 and made 
over the suit land to his nephew Jucal 
Kishor, defendant No. 1 and that the 
defendant No. 1 has been in possession 
ever since. The suit was contested by 
this defendant. 

The Court of first instance found that 
the plaintiffs had failed to establish either 
their title or that they had been in posses- 
sion within 12 years of the inetitution of 
the suit and consequently the suit was dis- 
missed. On appeal to the Subordinate 
Judge although he .‘^ays nt the end of bis 
judgment that the plaintiffs have failed to 
prove either their title to ihe disputed land 
or their possession over the same w.thin 
the period of limi ation. he has certainly 
found that iLe plaint ffs have es ablished 
their title because, he has found that the 
land in dispute is included within the area 
of the Lnd which the plaimiff^ have pur- 
chased by the Kdbala ol 1837 'Ext. 7.) 

What he has found is that the plaintiffs 
have not proved posses inn wiihm 12 
yearc ; and, if this decision had been come 
to after a consideration of the evidence and 
if the judgment were one in accordance 
with law, the finding would have been 
a finding of fact which would be 
binding on us in second appal, but the 
Judgment is of a most unsatisfactory and 
perfunctory character. It is true that the 
learned Subordinate Judge has come to 


finding but it is equally clear that he has| 
con4dered only a very small portion of 
the evidence of which there is a very con- 
siderable mass on the record- The rest* of 
the evidence he has* not considered at all. 

Moreover it has been found by the Court 
of first instance that the land in dispute is 
parti land. If this is so, it would not 
ordinarily be land over which either the 
plaintiffs or the defendant could exercise 
po.-session; po-session would then ordi- 
narily be held to follow title ; and the 
plaint ffs would be eu tilled to a decree. 

This point, which is a very important 
one, has not been considered at all by the 
learned Subordinate Judge and, as I have 
already said, the judgment is of such a 
perfunctory character that it cannot pos- 
sibly be considered to ‘be in accordance 
With law. 

I would f^et aside the decree of the 
learned Subordinate Judge and would 
remand the whole appeal to the lower 
appellate Court for rehearing and decision 
in accordance with law. Costs to abide 
the remit. 

Dag, J.^ I agr^. Gns0 remanded. 
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Jwala Prasad. J. 

Kunj Bthari Singh — Plaintiff.Peti* 
tioner v. 

bheo^ahin Pandeg and others — DeftS - 
Opposire-partv. 

Civ. Rev No. 332 of 1921 decided on 
21 st February, 1922 from Munsif, Arrah, 
dated 7th July 1921. 

(a) Practice and procedure— Calcutta Hi^h 
Court General Rules and Circular OrdtrSt Ch* 
XI. Itule 45, Clause {/)^Vakalo/va9?ia containing 
name of pleader can he accepted by him after it 
IS file t in Court — Legal Practitioner . 

A VakalaiDama once filed in Court may be 
piibnequ ntly accepted by a vakil or pleader 
whose DJime appearb in the Vakalatonrai. The 
Court huH only to see whether the name of the 
pleader p»^opo8ed to bo appointed, appears iu 
the Vakalatnarna or not and if his name does 
aoppftr, then the pleader is entitled to nigo the 
Vakalatiiairi and appear and act in the case, 

[F. 607. C. 1 ] 

fb) Civil P. C..0 P, R, 3 — Authorised Agent 
v'ith icituess preStnt in Covrt-^Diiffdssal for non- 
appearance of pleader is illegal. 

Where there is a duly authorised Asrent. With 
a registered power of attorney present in 
Coin t with his witness, an order, dismissing 
tno Miit for default under O 9, R 3 on the 
ground that the pleader was not appearing and 
there was no one to examine the wnne‘*v \h iljo- 
gal. IP.607, CJ.] 

Satnhhu Saran—lox Petitioner, 
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Jwala Prasad, J. — The present peti- 

tioners have been substituted in place of the 
original petitioner who was the plaintiff in 
the Court below. The plaintiff instituted 
a rent suit out of which this application 
has arisen in the court of the Munsiff of 
Arrah, No. 72 of 1920. The defendants 
did not appear and the case was set down 
for an ex parte hearing on the 23rd May 
1921. On that day the suit was dismissed 
for default. 

On the 25th, the plaintiff filed a petition 
under Order IX, rule 4, of the Civil Proce- 
dure Code for setting aside the aforesaid 
order of dismissal of the suit and for its 
restoration. This application was rejected 
by the judgment of the Munsiff, dated the 
7th July 1921. The plaintiff has, there- 
fore, come to this Court in revision and 
asked to have the order of the Munsiff set 
aside. 

The short ground urged in support of the 
application is that in fact there was no 
default in the appearance of the plaintiff, 
and the Munsiff had, therefore, absolutely 
no right to dismiss the suit for the non- 
appearance of the plaintiff under Order IX, 
rule 3. The contention appears to be sound 
and is borne out by the facts and circum- 
stances of the case. On account of bis old 
age the case of the plaintiff was looked 
after by his son, Ram Kachya Singh, and 
his Am mukhte Lachmi Prasad, under a 
duly registered power-of- attorney. 

The plaint v\ as duly signed and verified 
by the Avn-mukhlear Lachmi Prasad for 
the plaintiff* The V k latnama filed on 
behalf of the plaintiff was also eyecuted by 
Lachmi Prasad. It contains the names of 
a number of pleaders of the Arrah Bar: 
but at the time of filing the plaint and the 
Vakalafndma the pleader Moulvi Abdul 
Aziz only accepted the Vak datnama and 
made the necessary endorsement On the 
23rd May, the date of the hearing of the 
suit, the ha^ari of the plaintiff’s witnesses 
was filed under the signature of the said 
pleader Mohivi Abdul Aziz. 

This gentleman is also very old being of 
about 80 years of age and was on tho^e 
days observing the Ramzan fast. He left 
the Court at 10 or 10-30 A.M .andtheca e 
till then was not taken up. It was taken 
up at 11*26 A.M. as the order-sheet shows. 
Lachmi Prasad, the Mukhtear of the 
plaintiff, and Ram Rachya Singh, his 


[petitioner’s] son were both present in the 
Tjlas room and were also the witnesses on 
behalf of the plaintiff. The plaintiff’s wit 
ness went into the box. As pleader Moulvi 
Abdul Aziz had left the court, Lachmi 
Prasad and Ram Rachya Singh wanted 
Rai Jang Bahadur, pleader who happened 
to be present in Court, to appear and 
examine the wituesses in the ca e which 
was heard ex parte 

No fresh Vakalafnama was filed, and on 
behalf of the plaintiff it was urged that the 
stamp vendor was not available so late in 
the day. This explanation has not been 
accepted by the Munsiff. The name of Rai 
Jang Bahadur however, happened to be in 
the body of the Vak dataama along with the 
names of several other pleaders of the Bar. 
The plaintiff’s Am-mukhtear asked Rai 
Jang Bahadur to act on his behalf as 
pleader and Rai Jang Bahadur did give his 
consent, He then wanted permission of 
the court to sign the Vakalatnama which 
had already been filed. 

This prayer made on hr half of the plain- 
tiff for Rai Jang Bahadur to sign the 
Vukalatnama was refused, and the learned 
Munsiff parsed the following order : — 

“Pleader of the plaintiff does not appear. 
The suit is dismis.^ed for default. There is 
no one to examine the witness in chief. 
Time 11-27.” 

Now, on behalf of the plaintiff it is urged 
in this Court that the order of the Muns ff 
is wholiy without jurisdiction, illegal and 
irregular. It is said that he had no power 
to leluse Rai Jang Bah9dur to accept the 
Vahdafnama and sign the same. 

This contention appears to me to be 
borne by the law and the authorities on the 
subject. Order III, rule 4 (l) of the Code 
of Civil Procedure requires : 

“The appointment of a pleader to make 
or do any appearance, application or act 
for any person shall be in writing and shall 
be signed by such person or by his recog- 
nized agent or by some other person duly 
authorised by power-of-attorney to act in 
this behalf.” 

This rule w^as complied with inasmuch 
as there wa^ a written Vak dafnama filed 
on behalf of the plaintiff as executed by 
his Am-wu]chtear under a registered 
power of attorney. This Vahalatnctma 


m2 P-~64 
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was accepted by Moulvi Abdul Aziz, and 
was already filed in Court. Rai Jang 
Bahadur was also there on the Ijlas ; the 
Avn^mukhtear and the plaintiff’s son en- 
gaged him as the pleader and he accepted 
the same. His name being already in the 
Vahalatnama he was competent to sign 
the same in accordance with the rules 
prescribed by the High Court. 

Formerly, it was held in some cases that 
even the signature of the pleader is not 
essential provided his name is in the body 
of it. However, in 1914 the Calcutta High 
Court (which is followed by tbis Court) 
prescribed the rules on the subject ; mde 
Chapter XI, rule 46 of the General Rules 
and Circular Orders. 

Clause (b) of the rule requires that, 

“ A pleader accepting a Vahalatnama 
purporting to be executed by his client in 
person is bound to sati^-fy himself that it 
was so executed. When it purports to be 
executed by a third party on behalf of his 
client, he is bound to ascertain that such 
person has been duly empowered by the 
client to appoint a \^akil, and has himself 
executed the Vahalatnama,” 

Clause (c) requires that, 

No Vakil or pleader shall receive ‘a Fa- 
halatnama from any person other than the 
party himself, or his recognized agent, or 
a person duly authorised by power of-attor- 
ney to act in this behalf or his servant or re- 
lation or a pleader or .Vakil or Muhhtear spe- 
cially authorised in writing in that behalf.” 
Clause (e) says that, 

When a VahalaUtama is filed by a Vakil 
or pleader, he shall endorse on the back of 
it, the date of acceptance, the name of the 
person from whom it is received, and if 
such person is neither the client himself nor 
a Vakil, pleader, or Mukhtear, shall state 
the precise nature of the authority with 
date of that pereon.” 

Clause (f) says : — 

A Vahalatnama which has been filed 
in Court may be subsequently accepted by 
a Vakil or pleader whose name appears in 
the Vahalatnama at the time when it was 
first filed ; in the case of such subsequent 
acceptance, an endorsement shall be made 
as in the case of the first acceptance.” 

I have considered all the authorities cited 
by the Munsif on the subject, namely, 
Bhama Prasad Oho$e v. Tahi MuUih (1), 

(1) (1901) 6 a W.N7^ 


Jogesh Chandra Oupta, In re {2) and Jfo- 
hesh Afldy v. Fanchu Mu'ldali (3). 

As to the recognised practice upon the 
subject, reference may be made to 
19 C. W. N. 25, 26 Notes. This 
has been referred to in the case Mohesh 
Chandra v. Fanchu Mndali (3). In the mat- 
ter of two Pleaders (4) it is observed by a 
Special Bench of this Court that the Court 
can only object to a pleader appearing in 
a case when he does not comply with the 
aforesaid rule on the subject of the accept- 
ance of Vahalatnama, that is to say, when 
the pleader does not sign the Vahalatnama 
and record the endorsement required 
by clause (e) and (f) of rule 46 of Chapter 
XI,of the General rules and Circular Orders. 

The pleader in the present case Rai Jang 
Bahadur was ready to make the necessary 
endorsement The Munsif refused it only on 
the ground that a fresh Vahalatnama was 
not filed and the Vahalatnama already 
filed was not sufficient. The refusal was 
against the express provisions in rule (f) 
which says, 

“ A Vahalatnama which has been filed 
in Court may be subsequently accepted by 
a Vakil or pleader whose name appears in 
the Vahalatnama at the time when first 
filed ; in the case of such subsequent ac- 
ceptance an endorsement shall be made as 
in the case of the first acceptance.” 

The argument advanced by the learned 
Munsif appears to be very ingenious in- 
deed. He says, 

” He did not appoint him his Vakil from 
before. He appointed Rai Babu Jung 
Bahadur orally. He did not appoint him 
to be his Vakil by Vahalatnama, At the 
time he executed his Vahalatnama he inten- 
ded to appoint as his Vakil only the person 
or persons of whom he took or he intended to 
take signatures. At the time of appointing 
Mr. Abdul Aziz as his Vakil he had no in- 
tention to appoint any other Vakil. He 
only gets signature of the Vakil whom he 
appoints at the* time of executing Vuhaldt- 
nama** 

We are not here to investigate into the 
intentions of the parties. The fact is 
that names of various pleaders including 

(2) (1913) 20 O.W.N. 283-33 I.C. 831. 

(3) (1916) 43 Oal. 884-23 C.L.J. 297- 

32 10.395-20 0,W-N. 287 

(4) (1917) 2 P.LJ. 259. 
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that of Rai Jung Bahadur were in the 
Vakalatnafna, and obviously it was with a 
view to get the acceptance of any of the 
pleaders whose names appeared in the 
Vahalatnama when an emergency would 
arise. The names of other pleaders than 
the one who was engaged and accepted at 
the time are only mentioned with a view to 
obviate the necessity of filing a fresh 
Vakalafnama; else there was no meaning in 
encumbering the Vahalatnama by putting 
down a number of pleaders’ names if when 
subsequently in appointing the pleaders 
named in the Fukalatnama fresh Vikalaf’ 
namas were necessary. But we are relieved 
from going into the intention of the parties in 
the case when the rule expressly says that a 
Vahalatnama once filed in Court may be 
subsequently accepted by a Vakil or pleader 
whose name appears in the Vahalatnama, 
The Court has only to see whether the 
name of the pleader proposed lo be appoin- 
ted appears in the Vahalatnama or not, and 
if his name does appear then the pleader 
is entitled to sign the Vahalatnama and 
appear and act in the case. Again, apart 
from the question whether Rai Jung Baha- 
dur could or could not be permitted to 
sign the Vahalatnama in question, there 
was no default on behalf of the plaintiff 
when there was a duly authorised agent 
with a registered power-of-attorney present 
in Court with his witness, and the order 
dismissing the suit was bad in law; Order 
III of the .Code of Civil Procedure. 
This agent had signed and verified the 
plaint, had appointed Vakils and was look- 
ing after the case. The Munsif could have, 
with his assistance, examined the witness 
which would have taken only a few minutes, 
or should have adjourned the case as it 
was taken up so late in the day, instead of 
disposing of it at 11-27 A. M. particularly 
when the plaintiff’s pleader had filed Hazri 
and left the Court at 10-30 A. M. The 
plaintiff only wanted to use the record of 
right and to examine only one witness. 
The zeal of the Munsif does not rest 
ttiere. W^hile hearing the application for 
setting aside the order of dismissal under 
Order IX, rule 4, two witnesses were ex- 
amined on behalf of the plaintiff, namely, 
Lachmi Prasad, Am-muktear, and Moulvi 
Abdul Aziz, pleader, who was engaged 
originally to act in the case. Naturally the 
evidence- in-chief was very short but the 
cross-examination was by the Munsif 
himself, as nobody appeared to oppose 


the application, and that appears to 
be too searching and inordinate, and 
thefludgment rejecting the rehearing peti- 
tion also appears to be pretty long. The 
learned Munsif seems to have been carri- 
ed away in this case from the beginning 
to the end more from vindicating his own 
view of the technical point as to the right 
of a pleader signing the Vahalatnama as 
filed in Court than from the justice of the 
case. He would have been well advised 
had he reserved this point for a more appro- 
priate case. In any view the discretion 
used in this case by the Munsif both in 
dismissing the suit and not restoring it was 
not proper. 

The result is that I set aside the order 
of the Munsif under Order IX, rule 4, and 
restore the case lo its original file to be 
disposed of in accordance with law. 

Order set a$ide, 

A. I. R. 1922 Patna 507. 

Dawson Miller, C. J., and Mullick, J. 

Bamdhuri Chowdhnri — Appellant 

V. 

Deonandhan Frasad Singh — Respondent* 

L. P. A, No. 94 of 1921, decided on 10th 
July 1923. 

(a) Limitation Act, Art, 1 66^Applications to 
set aside sale are all governed by Art. 166, 

An application for setting aside a sale in 
execution of a decree under the o. p. Code is 
governed by Art, 1G6, even though the ground 
for setting aside should be fraud or any other 
reason. AJl applications to set aside a sale in 
one sense come within section 47 of the Code 
as that Section provides that all questiouA 
arising between the parties and relating to the 
execution of the decree shall be determined by 
the execution Court. The effect, however, of 
Art, 166 of the Limitation Act cannot bo evaded 
merely by stating in the application itself that 
it is brought under Section 47 as well as under 
Order 2l, rule 90. [P, 609, Col. 2] 

(b) Civil P. C 0, 21, R. 90 — Mis . statement in 
sale proclamation is not necessarily a fraudulent 
act, 

A wilful mis-statement by a decree-holder in 
the sale proclamation of the value of the pro- 
perty may be suflScient evidence, in particular 
cases, to justify an inference of fraud, The 
mis-statement of value in the sale procla- 
mation is not necessarily a fraudulent act* 
fP. 610, Col, 2; P. 511, Col. 1.] 

(c) Civil P, C,, S, 100"— Fraud not inferred by 
first appellate Court from facts found — High 
Court will not interfere unless such mfsrenoe 
necessarily follows from such facts. 

Where certain facts are found and an infer- 
ence of fraud is drawn, based upon the facts so 
found, it is open to the Court in second appeal 
to consider whether, as a matter of law, such an 
inference is justified by the facts found. If, 
however, the first appellate Court, which is the 
ultimate judge of fact refuses to draw an in- 
ference of fraud upon the facts BO found by H, 
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that decision cannot be questioned in second 
appeal, unless the facia found nrcesaarily 
amount to fraud; even if, upon a consideration 
of all the cirouiUHtances, High Court nfight 
have drawn a different inference and come to a 
different conclusion, unless that inference 
necessarily followed from the facts proved, the 
High Court would not be entitled to disturb 
the findings of the first appellate Court 

[P. 511, C. 1.1 

8/ Ahmed, K. 8ahai and S- Dayal — for 
Appellant. 

f\ K> Sen and 8 N. Bose — for Respdt. 

Dawson Miller, C. J. — This is an 
appeal under the Letters Patent from a 
decision of Mr. Justice Ross, dated the 
6th November 1921. The appellants as 
first mortgagees of certain property sued 
and obtained a decree in execution of 
which, on the 31st January 1918, they put 
up the property for sale and purchased it 
themselves About two years later, in 
February 1920, the respondent, one of the 
judgment-debtors, applied to set aside 
the sale under Order 21, rule 90 and 
Section 47 of the Civil Procedure Code. 

At the hearing of the application, no 
point was made by the judgment- debtor, 
the present respondent, that notice of 
the application for execution required by 
Order 21, rule 22 of the Code was not is- 
sued or properly served and no evidence 
was taken before the Mansif who heard 
the application, on this point. It was 
contended, however, that the order of 
attachment was not properly proclaimed, 
nor a copy deposited in the Collectorate 
as required by Order 21, rule 54, and 
that the notice of the sale proclamation 
required by rule 66 of that Order was 
not properly served upon the respondent 
or a copy deposited at the Collectorate. 

The respondent also alleged fraud on 
the part of the appellant in concealing 
from him the fact of sale and claimed 
that the limitation period for his appli- 
cation did not begin to run until he 
became aware of the sale which was less 
than a month before the application was 
made. The Munsif found that the notice 
required under Order 21, rule 66 was 
served on the karpardaz of the respon- 
dent and not on the respondent per- 
sonally and that the sale proclamation 
was not sent to the Collector of the 
District for publication under Order 21, 
rules 67 and 54. 

He also found that the property was 
purchased at a very low price by the 
appellant an4 from way the processes 


were served and the inadequate price, he 
concluded that fraud had been practiced 
on the respondent There was no evidence 
as to when the responder t first obtained 
knowledge of the sale but he accepted the 
statement in his petition that he obtained 
this knowledge for the first time on the 2nd 
February 1920 which was le«-s than a 
month before the application was filed. 
He accordingly held that the application 
was not time barred and set aside the ^ale. 

The Subordinate Judge on .appeal 
found that the sale proclamation was 
duly made and published but that a 
copy was not sent to the Collector of 
the district as required by rules 54 and 
67 of Order 21. He also found that the 
notice required under rule 66 was not 
served upon the respondent but upon 
his karpardaz. Tnese defects be consi- 
dered to be irregularities but not sufficient 
to vitiate the sale. He further found that 
the price which the property fetched at the 
sale was lower than its fair price but did not 
consider that there was anyevidence proving 
anything done by the decree holder which 
had the effect ol reducing the price. 

It must be taken therefore, in my 
opinion, that he considered the respondent 
had suffered no substantial injury, within 
the meaning of Order 21, rule 90, by reason 
of such irregularities as existed. He also 
found that there was no evidence on the 
record to prove any fraud practiced by 
the appellant, and that there w^as no 
proof that the respondent was kept from 
knowledge of the sale by any fraud of 
the decree-holder. 

In considering the question of the 
inadequacy of price he stated that he 
could not agree with the learned Munsif 
in holding that fraud was practised simply 
because the property sold did not fetch its 
proper price at the sale, .* On the question 
of limitation he pointed out that there was 
no evidence to prove how and when the 
judgment debtor got knowledge of the sale 
and that the allegation made in the 
petition had not been substantiated and thu 
respondent himself gave no evicfence. He 
accordingly held that the application 
was barred by limitation and rejected it, 
allowing the appeal. 

The respondent then moved this Court 
in revision to set aside the Subordinate 
Judge’s order relying mainly upon the 
ground, which had not been urged either 
before the Munsiff or the Subordinate 
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Judge, that notice of the application for 
execution, which was made more than a 
year after the decree, had not been pro- 
perly served upon him, and that the sale 
was accordingly made without jurisdiction 
and is void. 

He also- contended that upon the findings 
come to, fraud ought to have been presum’ 
ed. The learned Judge considered that 
on the facts disclosed, a case of fraud had 
not been made out and agreed with *the 
lower appellate Court that irregularity in 
the service of notice, in itself, did not 
amount to fraud. He ’Stated, however, 
that in the absence of any findings of the 
actual value of the property, he would have 
remanded the case for a finding on this 
question had it been necessary to do so 
but as he set aside the sale upon the 
ground next menlioned, he did not take this 
course. 

On the question of non-scrvice of the 
application for execution, he was referred 
to the peon’s return of service which had 
been accepted by the executing Court as a 
proper service when it was made and had 
not been put in evidence at the trial. From 
thi‘s it appeared that the notice had been 
tendered lo the respondent’s Jearpardaz who 
refused to accept it and that it was after- 
wards served by affixing it to 'the door of 
the respondent’s house. 

In certain circumstances such a service 
might be regular and effective but there 
was nothing to show on the fact of the re- 
turn whether the respondent himself had 
refused to accept it or whether any attempt 
had been made to ascertain his where- 
abouts before affixing it to the door of his 
house and no evidence was before the 
Court to show the exact circumstances un- 
der which the service came to be made. 

The learned Judge, however, considered 
himself justified in deciding this question 
uponihe peon’s return alone and came to the 
conclusion that no proper service had been 
made with the result that the sale was bad 
for want of •jurisdiction. He appears to 
have treated the application, which was in 
fact an application to set aside the sale, 
as an application of some other nature. 
Although it seems clear that the limitation 
period for an application to set aside a sale 
under the Civil P'^ocedure Code is 30 days 
under Art. 166 of the Limitation Act, the 


learned Judge thought that as the case was 
one comingunder Section 47 ofthe Act it was 
not*governed by Art. 166 but by Art. 181 
for which the limitation period was 3 years 
and the application was therefore not barred 
by limitation. He considered, further, that 
the proper procedure was by way of ap- 
peal and not by way of revision and treat- 
ing the appli<^ation as an appeal he allow- 
ed it and ordered the sale to be set aside. 
From this decision the present appeal is 
brought. 

The first observation which falls to be 
made upon tcis judgment is that the appli- 
cation now under consideration was both 
in form and substance an application for 
setting aside a sale in execution of a decree 
under the Civil Procedure Code. There 
was DO contention from first to la^t either 
in the trial Court or before the Subordinate 
Judge that the sale was void ah initio and 
there was not a scrap of evidence to sup- 
port such a contention. The fact that the 
application itself was headed as one under 
Order 21, rule 9 ) and Section 47 of the 
Code can make no difference in this respect, 

Article 181 of the Limitation Act applies 
only to application for which no period of 
limitation is provided elsewhere in the 
Schedule, but all applications for retting 
aside a sale in execution of a decree under 
the Code are governed by Art 166, even 
though the ground for setting aside should 
be fraud or any other reason. All appli- 
cations to set aside a sale in one sense 
come within section ^7 of the Code as that 
Section provides that all questions arising 
between the parties and relating to the 
execution of the decree shall be determined 
by the executing Court. The effect, how- 
ever, of Art, 166 of the Limitation Act 
cannot be evaded merely by stating in the 
application itself that it is brought undt rSec* 
tion 47 as well as under Ordt r 21, rule 90. 

It would appear therefore that the pre- 
sent application is time barred unless it 
can be shown that the respondent’s right 
to Sut aside the sale was concealed from 
him by the fraud of the appellant, In 
such a case under Section 18 of the 
Limitation Act the time would only 
begin to run when the respondent first 
became aware of the fraud. This he 
alleged in his petition was less than a 
month before he filed the application 
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although the property had been sold 2 
years earlier. Fraud has been negati- 
ved by each of the Court before whom 
the case came and the respondent has 
therefore failed to lay the foundation 
necessary to support the application of 
section 18 of tlie Limitation Act, Un- 
less the knowledge of his right to apply 
was fraudulently concealed from him 
the period of limitation runs from the 
date of the sale. 

It is immaterial therefore when he first 
became aware of the sale, although in fact 
as the Subordinate Judge points out there 
is no evidence of the date when he first 
became aware of it. With respect to the 
learned Judge, whose decision is now under 
appeal, I do not think that he was entitled 
to treat the present application which, 
as I have already said, was in form and 
substance an application to set aside 
a sale, as a proceeding of a different 
nature and to hold that Art. 166 of 
the Limitation Act had no application. 

The evidence was confined to such 
matters as would entitle the Court to set 
aside the sale on the assumption that it 
was valid until so set aside, and the only 
evidence before the Court was that which 
went to show that the sale was voidable 
and not void. It may be, when the facts 
are accurately ascertained, that the sale 
was void. I express no opinion upon that 
point, but I consider in the present case 
we are not in a position to decide it. 

The evidence is not before us to enable 
us to arrive at a proper conclusion and it 
would, in my opinion, be a dangerous 
precedent to establish if we were to 
treat the application now under considera- 
tion as one of an entirely different nature 
from that which it purports to be, and 
without any evidence at all as to the 
exact circumstances under which the 
service of the application for execution 
was effected, to bold that the sale was a 
nullity merely because the peon’s return, 
which was not put in evidence or relied 
upon at the. trial, indicates that the service 
may not have been properly effected. 

It may be assumed that if the service of 
this notice had been put in issue at the 
hearing, the proof of the peon’s return 
would not have beensufficient to discharge 
the onus cast upon the appellant but for 
aught we know there may have been 


circumstances which, when known, would 
show that the service was regular and that 
the respondent although the notice was not 
delivered into his hand by the peon, had 
received it or had refused to accept it or 
could not be found. To justify us in 
declaring a sale made by the Court, in 
execution of its decree, to be null and void, 
I think we should require more cogent 
proof than anything which appears in 
the circumstances of the present case. 

The respondent did not put the ap- 
pellant to proof of the validity of the 
service of notice which is now impugned, 
and no evidence upon the question was 
gone into as the appellant had no case to 
meet in this respect. How then can we 
hold that the sale was a nullity merely 
because a document on the recoriJ, but not 
used at the trial or in any way questioned, 
fails to establish conclusively that the 
service was regular. In my opinion it 
would be improper to do so. 

The learned Counsel for the respondent 
further argued that, upon the facts found, 
the learned Subordinate Judge ought to 
have come to a conclusion that there was 
fraud in publishing and proclaiming the 
sale, and that once fraud is proved which 
kept the sale from the knowledge of the 
person entitled to question it, the onus 
lies upon the person committing the fraud 
to show that the person injured thereby 
and suing to recover the property had 
clear and definite knowledge of the facts 
which constitute the fraud at a time which 
is too remote to allow him to bring the 
suit, as laid down by Lord Hobhouse in 
delivering the judgment of the Judicial 
Committee in Eahimbhoy v. Turner (1). 

Before however, any question of onus 
of proof arises it must be established that 
a fraud was committed. The first appellate 
Court, which is the ultimate judge of fact 
in the present case, has come to the 
conclusion that the evidence of that which 
was done by the appellant does not 
amount to fraud. It is contended, however, 
that the value of the property mentioned 
in the proclamation was so much below 
its real value that fraud must necessarily 
be imputed. 

I entirely agree that a wilful mis state- 
ment by a decree-holder in the sale 
proclamation of the value of the pro- 

(1) (1893) 17 Bom7“34r«20 I. A. T- 

6 Sai. 250 (P. C.) 
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perty may be sufficient evidence, in parti- 
cular cases, to justify an inference of 
fraud. I further agree that where certain 
facts are found and an inference of fraud 
is drawn, based upon the facts so found, 
it is open to the Court in second appeal 
to consider whether, as a matter of law, 
such an inference is justified by the facts 
found. If, however, the first appellate 
Court, which is the ultimate judge of fact, 
refuses to draw an inference of fraud upon 
the facts so found by it, that decision can- 
not be questioned in second appeal unless 
the facts found necessarily amount to 
fraud. The misstatement of value in the 
sale proclamation is not, in my opinion, 
necessarily a fraudulent act, nor do the 
other irregularities complained of at the 
hearing, of themselves necessarily consti- 
tute fraud. 

Whether, upon the whole of the circum- 
stances disclosed, it could be inferred that 
fraud had or had not been committed was, 
in my opinion, entirely a question for the 
Subordinate Judge to determine and even 
if, upon a consideration of all the circum- 
stances, we might have drawn a different 
inference and come to a different conclu- 
sion unless that inference necessarily 
followed from the facts proved, we should 
not be entitled to disturb the finding of the 
first appellate Court. 

In the present case Pthink we are bound 
by those findings and as there is no finding 
which will bring into operation the provi- 
sions of section 18 the application is, in my 
opinion, governed by Art. 166 of the Limi- 
tation Act and was time barred at the 
tinie when it was presented. 

Whether the respondent is still in a 
position to treat the sale as a nullity or 
whether he still has any remedy open to 
him whereby he may obtain a declaration 
in favour of his title and possession on the 
ground that the sale was void are matters 
which I exptessly leave open, but so far as 
tBe presen^application is concerned, in my 
opinion, it must be dismissed and the 
appeal allowed with costs here and before 
Mr. Justice Ross. 

The judgment and decree appealed from 
will be set aside and the order erf the learn- 
ned Subordinate Judge restored. 

Appeal allowed. 
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Dawson Miller, C. J. and Coutts, J. 

Mt. Janakhati Ohaudhrain — Defendant- 
Appellant V. 

EameehwaT Singh Bahadur — Plaintiff- 
Respondent 

Appeal No. 232 of 1920 decided on 20th 
December, 1921 from Original Order Sub,- 
J.. Darbhanga dated 6th July 1920. 

Civil P,C., 0, 21, jRr. 7i, 92 and 68 & S. 151— 
Execution sale^Permission to bid granted to 
decree-holder subject to certain conditions — 
Conditione not fulfilled — Court can refme to 
confirm the sale. 

Where appellants, in their application for 
leave to bid at an execution sale, alleged cer- 
tain facts which were not true, the appellants 
were held not entitled to confirmation of sale 
till they had made good their re presentations. 
Where a Court grants permission to bid at an 
execution sale upon an inaccurate statement 
that certain conditions are fulfilled, the per- 
mission ip conditional and the Court has power 
to refuse to confirm the sale apart altogether 
from rule 72 and from the provisions contained 
in R. 92 of 0. XXI either under R. 86 or under 
its inherent powers, until the conditions are in 
fact fulfilled. [P. 614, C. 1, 2,1 

B. N. Mitter — for Appellant. 

S* N, Sinha and M. Prapad— fox Res- 
pondent. 

Dawson Miller, C. J.— This is an 
appeal on behalf of Janakbati Chaudhurain 
from an order of the Subordinate Judge of 
Darbhanga, dated the 6th July 1920, refus- 
ing to confirm a sale made at auction in 
execution of a decree. 

The facts out of which the dispute arises 
go back totheyear 1901 and even earlier 
but I think they may be stated shortly in 
so far they are necessary for determining 
the questions which arise in this case. It 
appears that the appellants had a decree 
before the year 1901 against Fateh 
Narain and others who are now represen- 
ted by Nathuni Chowdhuri. 

The Maharaja of Darbhanga who is the 
re.spondent in the appeal also had a decree 
against the appellants and by way of 
enforcing his decree he attached the decree 
of the appellants against Fateh Narain 
and he put up to sale the properties inclu- 
ded in that decree on the 17th June, 1901. 
The properties were sold for the sum of, in 
round figures, Rs. 12,000, and were pur- 
chased by certain persons who were near 
relations and co-sharers of Fateh Narain. 

The appellants although their decree had 
been attached, obviously had an interest in 
seeing thi^t that sale was properly conduc- 
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ted because after payment of the ^surns 
due to their atcaching creditor, the Maha- 
raja they would be entitled to thebalance of 
the proceeds, if any, of the sale* of the pro- 
perty attached. The appellants were not 
satisfied that that sale had been properly 
conducted, and they objected to the confir- 
mation of the sale which, however, was 
confirmed some time in March 1904. Sub- 
sequently the Maharaja withdrew the 
purchase money in part satisfaction of 
his decree against the appellants. The 
appellants then appealed from the order 
confirming the sale to the High Court at 
Calcutta, alleging that the sale had been 
brought by fraud on the part of the 
purchasers. The High Court of Calcutta 
set aside the sale in the year 1907 and 
in the following year the Maharaja took 
out further execution proceedings against 
the same property not however, until the 
purchasers under the original sale had 
filed anapplication for leave to appeal from 
the decision of the High Court of April, 
1907, to the Privy Council. 

Although the sale was set aside there 
was an appeal to the Privy Council and 
therefore the Maharaja retained in his pos- 
session the sum of Rs. 12,000, the purchase 
money, pending the decision of the Privy 
Council. This, however, it was obvious 
he would have to restore v ith interest in 
the event of the Privy Council confirming 
the decision of the High Court, and after 
the renewed application for execution of 
the decree in the year 1908, it appears that 
some accounts were taken between the 
Maharaja and purchasers of the property 
at the original sale in which the Maharaja 
very properly gave credit for this sum of 
Rs. 12,000 odd which he still had in his 
possession although it might turn out 
in future that he might have to refund it. 

The Privy Council decision was not deli- 
vered until the year 1917. By that deci- 
sion the decree of the Calcutta High 
Court of April, T907, was confirmed and 
the appeal dismissed. The result was that 
the Maharaja had to refund Rs. 12,000 
together with interest at 6 per cent 
from the date when he withdrew it 

from Court in the year 1904 up to 
the date when he returned it to the 
persons entitled to it, the purchasers. 
In 1918 the Maharaja again took out 


execution against the same properties and 
the sale proclamation and notices were 
issued, and, in pursuance of the procla- 
mation, some of the property was sold in 
December 1919, and some was subsequent- 
ly sold in March, 1920. At both these 
sales the appellant? applied for and obtain- 
ed leave to bid at the sale, and they have 
in fact purchased the greater poition of 
the properties sold. When the period arri- 
ved for confirming these sales, the respon- 
dent, the Maharaja applied, to the Court 
of ihe Subordinate Judge not to confirm 
the sale, and two questions were raised 
and relied upon by the appellants in sup- 
port of their contention that these sales 
ought to be confirmed. 

I have already stated that the property 
sold was under a decree obtained by the 
appellants against their judgnient-debtors 
and that decree had been attached by 
the Maharaja of Darbhanga and put in 
execution by him. Frlma facie, therefore, 
he was entitled to be paid first out of the 
proceeds of these sales what was due to 
him under his decree against the appel- 
lants, and after he was satisfied, any 
balance remaining would have to be paid 
to the appellants in satisfaction of the 
balance which they were entitled to 
recover against the judgment-debtors. 

Now what happened was this. In the 
first place there was some dispute as to 
the exact amount that was due to the ap- 
pellants from the Maharaja. The appel- 
lants contended that as the Maharaja had 
been in possession for something like 19 
years of this sum of Ks. 12,000 odd which 
he took out of Court after the original 
sale of 1901, he ought not to be allowed 
any interest upon that part of the sum due 
to him which was equivalent to the 
amount he took out of Court, and it was 
even contended that he ought to give credit 
for the principal sum of Rs. 12,000 which 
he had in his possession foi §o long but 
had subsequently been compelled to restore 
to the purchasers. 

I confess I am quite unable to see upon 
what principle of law the appellants rely 
in support of such a proposition. The ap- 
pellants were under a legal obligation 
to pay to the Maharaja the decretal 
amount due under the Maharaja’s decree 
against them with interest at six per- 
cent per annum until payment. This 
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obligation they could have discharged at 
any moment by paying the decretal amount 
and interest and so have avoided the 
necessity of going on paying further inte- 
rest as the years accumulated, and the mere 
fact that, by reason of a sale which was 
subsequently set aside the Maharaja had 
taken out of Court the proceeds of that sale 
and kept them for a certain period, being 
afterwards compelled by process of law to 
restore the sum together with interest to 
the purchasers to whom it belonged, the 
sale having been set aside, can have no 
sort of bearing upon the obligation the 
appellants were under by reason of the 
decree -against them. If the sale had been 
confirmed no doubt the Maharaja would 
have been entitled to retain the Rs. 12,0C0 
and, pro tantOf the amount of the appel- 
lants* liability to him would have been ex- 
tinguished on the date when the money 
was taken out of Court, and, therefore no 
interest on the part of the decretal amount 
would have been payable from the date, but 
as that sale was set aside and as the money 
bad to be returned with interest the parties 
were afterwards in exactly the same 
position as if the sale had not taken place. 

I think, therefore, that the learned Judge 
from whose decision this appeal was 
brought was perfectly right in refusing to 
uphold the contention of the appellants 
upon that part of their case; that being so 
it is clear that the amount payable under 
the decree becomes really one of arithmetic, 
taking the decretal amount together with 
interest allowed by the decree and finding 
what the total is upon a certain date, 
deducting from that total the sums, if any, 
which have already been paid in part dis- 
charge of the decree. But certainly ihe sum 
of Rs. 12,000 which was for sometime in 
the pocket of the Maharaja cannot be 
deducted so as to minimise the liability 
under that decree, 

The next point, and the only other point, 
arises in this way. When the property was 
about to be put up for sale, the appellants 
applied fo the Court asking, in effect, that 
they should be allowed to bid at the sales, 
and that after satisfying the decree of the 
Maharaja of Darbhanga against them, they 
should be entitled to set off against the pur- 
chase price the sums due to them by the 
original judgment-debtors under the appel- 
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lants decree and when the sales took place 
in pecember, as I have already said, the 
property was bid for and purchased by the 
appellants amounting to a considerable sum. 

They did, apparently, from accounts which 
have been produced, pay into 'Court some- 
thing, but in their calculation of what was 
due to the Maharaja they took into account 
the fact that he had Rs. 12,000 in the year 
1904 together with interest up to within a 
short time before the sales took place. This 
of course as I have already stated, was not 
a sum which they were entitled to take into 
account. Therefore, the result was that 
they deposited in Court out of the purchase 
money a sum considerably less than that 
which was due in fact to the Maharaja 
under his decree. The sales however which 
took place in December were subsequently 
confirmed. Again in March further property 
was sold under the same execution proceed- 
ing and on that occasion the appellants peti- 
tioned the Court by a petition dated the 20tb 
January, 1920, asking that they might be 
allowed to bid at the auction sale. They 
did not in terms in that petition ask that 
they might set off against the purchase price 
the sums due to them under their decree 
against the judgment-debtors. They 
merely asked that they might bid at the 
sales, but in that petition they definitely 
stated that the entire decretal money due 
to the Maharaja, that is, to the respondent 
** stands deposited in this Court as per sale 
proceeds and also as per deposits made on 
behalf of your petitioners, the decree- 
holders. ’* 

That statement I am not suggesting was 
deliberately false, but it was inaccurate. It 
was not true that the amount due from 
them to the Maharaja had been deposited 
in the previous sale. The Court, however, 
upon this application, which was an 
application, relying upon that statement 
made an order that they should be entitled 
to bid at the sales. They did bid and they 
purchased some of the property and now 
the question arises whether, having ob- 
tained leave to bid in accordance with the 
provisions of Order XXI, rule 72, of 
the Civil Procedure Code, they are 
entitled to set off against the purchase 
money due from them the amount still 
owing to them under the decree which 
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they held against the judgment-debtors, 
Rule /2 of Order XXI provides by clause 
(2) that---. ' 

** Where a decree-holder purchases with 
such permission, that is the permission of 
the Court, the purchase money and the 
amount due on the decree may, subject to 
the provisions of section 73, be Set off 
against one another, and the Court execut- 
ing the decree shall enter up satisfaction of 
the decree in whole or in part accordingly.*’ 

It is contended that although thev had 
not complied with the undertaking in 
their petition for leave to bid in the Decem- 
ber sales and although in the petition for 
leave to bid at the sub‘^equent sales they 
had stated inaccurately that the entire 
decretal money due from them to the 
Maharaja had been deposited in Court in 
the previous sale, they are nevertheless 
entitled to discharge their liability as 
puroha'-ers merely by set off without in fact 
depositing sufficient money to pay what is 
justly due to the attaching creditor. 

They contend that under rule 72 of Order 
XXI, once permission has been granted, 
the Court has no option but to allow them 
to set off. It is not necessary in my view 
to determine whether under clause (2) of 
rule 72 it is the purchaser or the Court 
which may determine whether the set off 
shall be allowed but I think that when 
the order was made by the Court on the 
application of the 10th January to bid at 
the subsequent sales, that order granting 
leave was only made upon the condidon 
that the entire decretal money due to the 
Maharaja had in fact been deposited in 
Court. That was the allegation made in 
the petition and that must have been one 
of the conditions which the Court assumed 
to have been fulfilled before the Court 
granted the permission. 

Then the question arises whether in these 
conditions there was an absolute power 
given to the appellants to bid at the sale 
or whether it was a power subject to a 
certain condition having been fulfilled. I 
Ithink that the latter view is the proper view 
jto take. That condition turns out not to 
[have been fulfilled and therefore it seems to 
pe perfectly clear that the Court has 
Ipower, apart altogether from rule 72 and 
Ifrom the provisions contained in rule 92 
lof Order XXI, either under rule 86 or 
'under its inherent powers to refuse to con- 


firm a sale unless the conditions alleged 
to have been fulfilled by the appellants 
virhen they obtained the order are in fact 
fulfilled. That was the view taken by the 
learned Judge although he in fact based his 
decision upon the powers granted to the 
Court under rule 72. In the broad deter- 
mination of the case I think the learned 
Judge was right. 

The only real question for us to decide 
is whether in the particular circumstances 
of this ca‘:e the undertaking given, or at 
lea«t the lepresentation made by the appel- 
lants in their application for leave to bid, 
ought to be fulfilled before the Court allows 
the sale to be confirmed. It seems to me 
that the Court never would have permitted 
the appellants by bidding at the sale to dis- 
charge their obligation as purchaser- 
by setting off against the purchase money 
the amount due under their decree, without 
taking into account at all what was due fron 
them to the attaching creditor. It is obvi 
ous that the atiaching creditor had a firs’ 
charge upon the properiies sold and tht 
order made by tin Court was in my opini- 
on an order made upon the assumption that 
that charge was satisfied out of the sale pro- 
ceeds and the order was conditional upon 
that charge being satisfied. The condition 
was not fulfilledand I thick the sale should 
not be confirmed until it is. 

In my opinion the appeal should be dis- 
missed with costs. 

Coutts, J — 1 agree. 

Appeal diimined* 

A. I. R. 1922 Palna 514. 

Dawson Miller, C.J., and Mullick, J. 

Baijnath Singh and oth§rs — Appellants 

V. 

Brijraj Kuar and a»o/fcif~ Respon- 
dents. 

F. A. No. 143 of 1919 decided on 7th 
July 1922. 

(a) Pardanashin lady^Qift — Dtfd executed!' 
openly and registered— Everybody concerned 
havinu notice of the document and the lady ker^ 
aelf admitting execution-^ Knowtedge of contenti 
was held proved. 

A deed of gift by a Pardanashin Lady was 
brought into exiBtence without any attempt at 
concealment, was registered and the names 
of the transferees were entered in 
the Registration Pepartment. The 



1922 BAIJNATH SINGH V. BRIJRAJ KUAR (Dawson Miller, C.J.) Pain* 515 


donor herself was constituted the guardian of 
the property of her minor grandsons-donees 
under the control of the District Judge. The 
lady (donor) admitted before one witness, a 
Commissioner sent by D. J, to report on 
the mantigomcnt of the estate, ** yeh logka 
(donees) chh hai** Apparently within a very 
short time everybody was well aware of how 
the property had been disposed of, and a few 
months after the transaction one of the gotias 
objected to the registration and endeavoured 
to obtain possession of the estate on the 
ground that he was an adopted son of the 
donor’s husband. On that occasion the trans- 
fer in favour of the donees was produced and 
proved in open Court. 

Eddi when everybody else must have 
knowu about the contents of the document it is 
impossible to believe that the donor alone re- 
mained in ignorance. [P 622, C. 2; P. 523, C. 

(b) Evidence Actt S, 58 — Document — Proof of j 
may he waived by party affected by it^ but validity 
of document is not affected thereby* 

Formal proof of a document, even when it is 
required to be proved in a certain way. may be 
waived by any of the parties whoso interests it 
may affect, and this seems to be in accordance 
with 8. 68 of the Evidence Act. But although 
proof of the document may be waived this does 
not affect the legal character of the document 
or its validity as a gift. (35 Mad. 607 ; A.l.K. 
1918 P. C. 8 ref ) | P. 623, C. 2, P. 624, C. 1. j 

(c) T* P Act, 8, 723 — Gift — Begiatered docu^ 
ment attested by two witneaeea ia neceasary- 
Atteatation must be of the execution and not of an 
acknowledgment or admission of execution--* 
T.P.AcuS. 59* 

As in the case of mortgages under S, 69 so in 
the case of gifts of immoveable property, under 
S. 123 they can only be effected by a registered 
instrument signed by the mortgagor or the 
donor and attested at least by two witnesses. 
Their Lordships of the Privy Council have 
decided that under S. 69, which in this respect 
is couched in similar terms as S. 123, attesta- 
tion to be valid, must be an attestation of the 
execution of the document seen by the attestor 
and not merely an attestation of the executant’s 
acknowledgment or admission of its execution. 
35 Mad. 607, ref. [P, 624, C. I,] 

(d) C* P. Code, 0,14, R* 5 — Special issue 
framed after evidence taken and arguments con- 
cluded^ Decision thereon, is not bad-C P*C, 8*151, 

Where no direct issue upon a point was 
taken in the pleadings nor was the issue raised 
at the trial but the trial Judge after the evi- 
dence had been taken and after the arguments 
were concluded framed a special issue and 
decided the case upon it. 

Held ; thal this is permissible and even had 
Ithere beetv.no such express provision in the 
Code* every. Court trying civil causes has 
inherent jurisdiction to take cognisance of 
questions which cut at the root of the subject 
matter of controversy between the parties, 
A. I. R. 1918 P. C. 3. ref. [P, 624, Cs. I, 2.) 

(c) Cordract Act, 8a. 19 and 24 — Parda- 
nashin lady*-**Deed of gift-^No consent given by 
lady to transaction-^Traneaotion ia void and need 
wd be aet aside before she claims poeseasion -— 
T P. Act, 8* 6*^Mere right to sue cannot be 
trmsferred. 

If Ihe faoti alleged by the respondents were 
|bat the |ilt of 1908 was made under undue 


influence and fraud and that, when the donor 
came to know that she was imposed upon she 
canselkd it, it should be made out by them 
before treating the gift as void. Bat if there 
was never any consent at all to the gift within 
the meaning of 8. 19 the document is void 
ab initio and need not be set aside. If the con- 
tract were voidable and not void ab initio, it 
would have to be set aside before a suit for 
possession could be maintained and farther 
the donor could not transfer the mere right to 
sue. [P. 626, C, l.j 

8,M* Mullich, M. Prasad, L* K* Jha and 
S. TJayal — for Appellants. 

8* (J* Mitter and 8* Saran — for Respdts. 

Dawson Miller, C. J. — This is an 
appeal by some of the defendants from a 
decree of the officiating Subordinate Judge 
of Shahbad pronouncing in favour of the 
plaintiffs’ title under a deed dated the 14th 
March 1917, executed by their mother 
Musst. Bhagela Kuer, conveying a half 
share in her property to the plaintiffs and 
declaring an earlier gift by Bhagela Kuer, 
under an instrument dated the 7th January 
1908, conveying the bulk of her property 
to her grandsons, null and void. The 
plaintiffs, who are the respondents in 
this appeal, are the two younger daugh- 
ters of the late Babu Kaghunath Charan 
Singh and his widow Bhagela Kuer. The 
principal defendants in the suit are Mt. 
Dharamraj Kuer and Mt. Chhabi Raj Kuer 
(defendants 1 and 2) who are sisters of the 
plaintiffs, Mahadeo Singh, Indardeo Singh, 
and Tilakdhari Singh (defendants 3 to 5) 
who are sons of Dharamraj Kuer, and 
Baijnath Singh (Defendant No 10) the 
husband of Dharamraj and Chhabi Raj. 
The defendants 6 to 9 are other sons of 
Baijnath Singh. The defendant No. 11 
Mt. Kowla Kuer is the sister-in-law of the 
plaintiffs and the first two defendants, 
being the widow of their deceased brother 
Bachu Singh. The defendants 12 to 18 
are transferees of some of the property in 
suit from the defendants 3 to 5 and the 
defendant No. 19 Mt. Bhagela Kuer is the 
mother of the plaintiffs and the first two 
defendants. The plaintiffs do not deny that 
the earlier gift of 1908 was executed by 
their mother Bhagela Kuer but contend that 
she signed the same under the impression 
that it was a gift of her property in favour 
of her four daughters in equal shares, and 
that her signature was obtained by the 
fraud of BaiJ Nath Singh the hus- 
band of their sister, Dharamraj, who 
falsely represented that the document 
was a gift in favour of her four 
daughters in equal shares in accordance 
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with her expressed intention, whereas in 
fact it was a gift of the bulk of ^the 
property to the three sons of Baijnath 
Siogh and DharamraJ his wife, a small 
portion only being conveyed to the other 
three daughters and to the daughterin- 
law, Kowla Kuer, They claim that the 
gift of January 1908 be declared void and 
inoperative and that they may be given 
possession over a half share of the pro- 
perty in accordance with the instrument 
of the 14th March 1917. 

The appellants deny the alleged fraud 
and contend that the instrument of 1908 
in fact carried out the expressed wishes 
of their mother and was read over to and 
understood by her before execution. They 
further contend that in any case the gift of 
1908 was not void, even if it did not 
express the intentions of the donor, but 
voidable only, and that the plaintiffs cannot 
maintain an action on the later deed until 
the earlier one is set aside, and, as the 
donor Bhagela Kuer was not a plaintiff 
and had not sued to have it set aside, the 
suit should be dismissed. 

They have raised a further point in this 
appeal which does not appear to have been 
specifically raised before the trial court, 
namely, that the instrument of the 14th 
March 1917, relied on by the plaintiffs, 
was a gift, requiring attestation by two 
witnesses, and is not admissible in evidence 
as none of the alleged attesting witnesses 
had been called to prove it as required by 
section 68 of the Evidence Act, and 
further that even if admitted as evidence, 
the document itself did not purport to be 
and was not properly attested. They 
further raised a question of estoppel. 

The learned officiating Subordinate 
Judge before whom the case came for 
trial held that, if the facts alleged in 
the plaint were proved, the gift of 1908 
would be void ah iniUo and that it 
would not be necessary in such circum- 
stances to have it set aside before the 
plaintiffs could assert their title under 
the latter instrument. He further found 
that the signature of Bhagela Kuer was 
obtained by the fraud of her son-in-law, 
Baijnath Singh and did not express her 
intentions and that she never consented 
thereto. He further found that Mt. 
Bhagela Kuer between 1908 and 1917 
had no knowledge of the real contents of 
the earlier document, and that no cir- 
cumstances bad been made out which 


would operate as a bar to the suit by way 
of estoppel arising from the conduct of 
Bhagela Kuer. 

He accordingly found in favour of the 
plaintiffs and awarded them possession of a 
half share in the property under the deed 
of 1917 together with mesne profits subject 
to certain maintenance charges and subject 
to a conveyance of Mauza Ghanti to the 
defendants 12 to 18 under a deed of sale, 
dated the 29th March 1914 which was 
found to be for legal necessity. 

From this decij-ion Baijnath Singh, his 
wife Dharamraj his sons Inderdeo and 
Tilakdhari his grandson Raj esh war Prasad 
the son of the defendant Mahadeo Singh 
deceased have appealed. 

Babu Kaghunath Charan Singh, the 
husband of Must. Bhagela Kuer died in the 
month of July 1907, leaving property in 
some 20 villages the income from which it 
is alleged to be about Rs. 8,000 per annum. 
He also left debts amounting to over 
Rs. 30,000. His only son Bsfthu Singh bad 
died some 18 months before his father but, 
in addition to his widow, he left surviving 
him the four daughters already referred to. 
Raghunath Charan Singh was greatly 
afflicted and suffered much mental distress 
by the death of his only son and there can 
be no doubt that his death was hastened 
by, if not directly due to, his bereavement. 
His widow says that it was the cause of 
his death. 

The deceased son left a widow Musam- 
mat Kowla Kuer who has been added as 
one of the defendants in the suit. Bhagela 
Kuer, as next heir to her husband, succeeded 
to his property taking a Hindu widow’s 
estate. The eldest daughter Dharamraj 
was at the time of her father’s death the 
only married daughter, her husband being 
Baijnath Singh, the defendant No. 10. She 
and Baijnath had at that time 3 sons 
Mahadeo Singh, deceased, Inderdeo and 
Tilakdhari, but other sons were born to 
them before the institution of this suit and 
were made defendants. 

On the death of Raghunath^* Charan 
Singh, Baijnath Singh with his wife and 3 
children left their home in the United Pro- 
vinces and went to live with the widow 
Bhagela Kuer at Barauna, and at her 
request Baijnath took over the manage- 
ment of the estate and transacted all 
business on her behalf, she being a parda- 
nashin lady. Before this however it ap- 
pears that Dharamraj did from tim^ to 
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time after her brother Bachi’s death live 
with her children in her father’s house at 
Barauna and her third son Tilakdhari was 
born there in 1907 during her father’s life- 
time. 

It is the appellants* case thatRaghu- 
nath Singh had a great affection for his 
grandsons and after his son’s death fre- 
quently expressed a desire to make over 
his property to them after making some 
provision by way of maintenance for his 
3 younger daughters and his daughter-in- 
law. He was anxious that his debts should 
be discharged before his death but was 
not in a fit condition to attend to busi- 
ness and the grandsons were to be char- 
ged with the liquidation of his debts out of 
the estate lin their hands, and thus he 
would be relieved from the burden of debt 
which, unless discharged, would militate 
against his happiness in the next world. 

It is also’ suggested that Ragunath was 
not on good terms with his gotias and was 
afraid that they might endeavour to obtain 
the property and involve the estate in liti- 
gation after his death it no settlement was 
made, which was another reason for wish- 
ing his property to be settled upon his 
male descendants. Raghunath himself had 
made this suggestion to Baijnath about 
three months after his son’s death and 
had sent his nephew Bhuneshwar Singh 
to take him and his family to Barauna. 

His wife and his two sons did in fact go 
to Barauna at that time and the third son 
Tilakdhari was, as stated, born there. 
Baijnath himself went there 3 or 4 months 
latfr. Ragunath made no secret of his 
desire that the property should be given to 
the 3 grandsons and according to the ap- 
pellants he named the mauzas to be given 
to each daughter for her maintenance and 
expressed a desire also that something 
should be given to the daughter-in-law but 
no document was executed in his lifetime. 

In January 1908, about six months after 
Raghunath *s death, a draft deed was pre- 
pjired by a pleader named Narsingh Sahai 
who went to Barauna to take instructions 
from the widow for that purpose. Accord- 
ing to the appellant both the draft and the 
fair copy prepared by the scribe Shyarn 
Charan Lai were read over and explained 
to Bhagela Kuer who approved them and 
the document was executed in the pre- 
sence of 4 attesting witnesses on the 7th 
January 1908. The document recites 


that the disposition made therein* was in 
accordance with the wishes of the donor’s 
deceased husband who during his lifetime, 
had expressed a wish that property yield- 
ing an annual income of Rs. 360 should 
be given to his daughter-in-law Kowla 
Kuer for her maintenance during her life, 
and that property yielding an annual income 
of Rs. 600 should be given to each of his 
3 unmarried daughters and the remainder 
to his 3 grandsons Mahadeo, Inderdeo 
and Tilakdhari and adds ‘that as my hus- 
band Babu Raghunath Charan Singh died 
without executing any deed in the above 
terms as desired by him he at the time of 
his death instructed me to execute a 
deed in the terms desired by him”. 

It further recites that the donor is confi- 
dent that her said grandsons and daughters 
will properly serve and maintain her and 
remain obedient to her during her life- 
time and at her death will perform her 
funeral ceremony in a fitting manner. It 
then gives a life interest in mauza Ism ail- 
pore, Kalan II, to her daughter-in-law 
Musammat Kowla Kuer and to her daugh- 
ter ChhabiraJ a life interest in Mauza Par- 
batpur with remainder to her sons and 
grandsons if any; to her daughter Brij Raj a 
similar interest in mauza Ismailpur Kalan 
I, and to her daughter Giri Raj similar 
interest in mauzas Kota and Jagadishpur. 
The balance of the estate is given to her 
eldest daughter DharamraJ and her 3 sons 
Mahadeo, Inderdeo and Tilakdhari Singh. 

The grandsons are charged with the ob- 
ligation to pay up immediately all debts 
which are at present standing or which 
would be contracted hereafter, by sale or 
by any other transaction or by any other 
possible means so that the whole 
of the estate left by her husband may, 
after liquidation of the debts remain 
free and unencumbered. They are also 
charged with the expenses connected with 
the marriages of the 3 younger daughters 
which are to be paid out of the income 
of all the elakas. 

They are further charged with the main- 
tenance of the widow and the expenses of 
funeral ceremony and performance of the 
Gaya sradh of her husband in a fitting 
manner. They are further charged with the 
completion of a temple which her husband 
had begun to build at Barauna and with the 
installation of the image of the deity Sri 
Sri SheojlMaharaj and the performspaoe of 
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the puja etc. Bhagela Kuer was illiterate 

but at her request her name was written 
by an old servant of the family, Pradhan 
Ajodhya Prasad, since deceased. It is 
witnessed by 4 witnesses, 3 of whom were 
called at the trial, and is certitied by the 
scribe, who was also called as a witness, 
to have been read out and explained to 
the executant. It was registered at the 
residence of Bhagela Kuer on the 12th 
Ja uary in the presence of the Sub-Regis- 
trar before the executant who admitted 
execution and who was identified by her 
nephew Bhuneshwar Singh, her sister’s son. 
On that occasion her signature was also 
made by the pen ot Ajodhya Prasad and 
Bhagela Kuer made her thumb impression 
on the document. 

On the 26th January an application was 
Kiade to enter the names of the donees in 
Register D in the Land Registration De- 
paitment. An objection was filed by one 
Rajinder Narain Singh, a goiia of Raghu- 
nath Charan Singh, on the 12th March 
1908, claiming that he had been adopted 
by the deceased in January 1907 after the 
death of his only son and was entitled to 
have his name registered as the owner of 
the property. Witnesses were called both 
on behalf of the applicants and on behalf 
of the objector in those proceedings. 

On that occasion the deed of gift was 
put in evidence and proved by two of the 
attesting witnesses and by Ajodhya Prasad 
and the execution of the deed in fact was 
admitted by the objector. His claim to 
have been adopted by Raghunath Charan 
Singh was not supported by any credible 
evidence pnd his objection was dismissed 
and the petitioners* names were entered 
in the Register. In August 1908 Mt. 
Bhagela Kuer executed a mukhtarnama con- 
stituting Baijnath Singh her general agent. 

This document recites the gift previously 
made in January of that year to her grand- 
sons and daughters. In September 1910 
upon a petition to the District Judge of 
Arrah Mt. Bhagela Kuer was appointed 
guardian of her grandsons Mahadeo, Inder- 
deo and Tilakdhari, and the properties in 
the possession of the minors under the deed 
of gift are therein referred to and set out in 
detail in the' schedule.,' In March 1913 
Mauza Ghanii-Bargawan, one of the pro- 
perties transferred to the grandsons under 
the deed of gift, was sold for a sum of 
Rs. 17,600 in order to pay off certain 
existing debts. This document was exe- 


cuted by Bhagela Kuer as guardian of her 
3 minor grandsons, she having previously 
obtained sanction from the District Judge 
of Arrah to sell the property. 

In May 1915 the District Judge not 
being satisfied with the manner in which the 
property was being managed by the guar 
dian, deputed Mr. H, T. Christian, the 
Sub-Di 'visional Officer of Bhabua, to pro- 
ceed to Barauna and make enquiries and 
report as to the appointment of another 
guardian of the minor’s properties. Mr. 
Christian who has been called as a witness 
on behalf of the appellants proceeded to 
Barauna, his instructions being to enquire 
into the accounts and to recommend a 
manager in consultation with Bhagela Kuer. 

He had an interview with that lady and 
also with Baijnath Singh. He discussed 
with Bhagela Kuer the question of appoint- 
ing a manager of the minors’ property and 
she expressed a desire to have Baijnath 
Singh appointed Manager adding “ Yih 
logka ohiz hai'* from which I think it may 
reasonably be inferred if this evidence is 
accepted, and I see no reason for rejecting 
it, that Bhagela Kuer at that time conside- 
red the property as belonging to Baijnath’s 
family. Mr. Christian made a report that 
the income of the estate was about Rs.4,30’) 
a year exclusive of the rents of villages al- 
ready assigned to debtors under usufructu- 
ary mortgages, and made certain suggestions 
as to reducing expenses and providing for 
paying off the debts. He states that the 
late guardian Bhagela Kuer had given 
a very low estimate of the income from 
the lands and it seems obvious from this 
that she must have discussed the income of 
the property of her grandsons of whom she 
was the guardian. 

It is quite obvious from the facts which 
I have just stated that if Baijnath Singh 
wilfully deceived his mother-in-law into 
making a gift of her property to the grand- 
sons he, at all events, took no measures to 
conceal the fact. Everything was done 
openly, the document was registered, ser- 
vants and members of the fAmily were 
parties to it including the nephew of Bha- 
gela Kuer. She herself was also appoin- 
ted guardian of the minor grand- children, . 
and, when some of the property was sold 
to pay off the debts, it was she who had to 
execute the conveyance in which a recitai 
of the gift appears. 

It is not disputed by Bhagela 
Kuer that she executed the doc/iments 
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but she contends that she was entirely 
ignorant ot the contents of any of them* 
T he names of the grandsons were also 
entered in the register in the Land Regis- 
tration Department, a fact which could 
not well be concealed from the gotias and 
the other members of her family, and indeed 
this registration was objected to by 
Rajinder Narain Singh who claimed to 
have been adopted by Bhagela Kuer’s 
deceased husband and preferred his claim 
in open Court. 

When a Hindu landowner dies without 
male issue and his widow makes a dis- 
position of the property followed by a 
mutation of names in the Land Registra- 
tion Department the fact very soon becomes 
known to the gotias and other kinsmen 
of the deceased, as In fact happened in 
the present case, and it would appear that 
if Bhagela Kuer’s evidence is true she alone 
of all her kinsmen and servants was ignorant 
of the real nature of the transaction. 

The learned Subordinate judge however 
has come to the conclusion that a fraud 
was perpetrated upon her and that she 
was.not aware until many years afterwards, 
in 1917, of the contents of the; instrument 
executed by her in 1908 and it will be 
necessary to consider his reasons for 
arriving at this conclusion* Before doing 
so however it would be convenient to state 
how it was that Bhagela Kuer came to 
make a different disposition of her property 
in the year 1917. 

In 1913 Baijnath Singh took as his 
second wife Chhabi Raj the sister of his 
first wife. The two younger girls were 
at that time unmarried but in 1916 they 
were married to two brothers the sons of 
Babu Raghuraj Singh residing at Nark- 
horia not far from Barauna where Bhagela 
Kuer lived. One would expect that before 
the marriage of his sons Raghuraj Singh 
would make enquiries as to the property or 
prospects of his future daughters-in-law 
whose father* had died without male issue. 

•Nothing pf the sort, however, according 
to RaghuraJ’s evidence appears to have 
been done, and the marriage of his sons 
took place in July 1916. The negotia- 
tions for the marriage took 2 or 3 months 
before completion and he sa>s that his 
elder brother conducted the negotiations 
on bis behalf and he knew nothing about 
them. He further says that he knew no 
details about the property and its manage- 


ment and did not even know that 3ft. 
BhSgela Kuer had any properties. 

In February or March l9l7 he went on 
a visit to Bhagela Kuer at her house and 
was informed by that lady that half the 
property belonged to her two younger 
daughters and the other half to the wives 
of Baijnath. He then asked Baijnath, 
under whose management the estate was, 
to partition the properties and explain the 
accounts, but he refused to do so. Bhagela 
Kuer also a^ked him to divide the pro- 
perties, but, upon his refusal, a copy of the 
hihanama of 1908 was sent for, where- 
upon the Musammat learnt for the first 
time that the major portion had been given 
to the sons of Baijnath. She thereupon 
sent for a pleader and executed the 
hainama transferring one half of her pro- 
perty to her younger daughters BriJ Raj 
and Giri Raj. This document is dated 
the 14th March 1917 ani is the foundation 
of the plaintiffs* title in this suit. 

It purports to sell and convey the ,half 
of the entire estate of her deceased 
husband in which she has a life interest 
and which is said to be worth Rs. 12,000 
to her daughters BriJ Raj Kuer and Giri 
Raj Kuer as well as the right of in- 
stituting a suit for the cancellation of the 
previous gift. It then states “ whereas in 
consideration of service and of obedience 
of the aforesaid daughters as well as in 
view of their being the reversioners 1 gave 
up and remitted the consideration of it, 
and made them owners in my place and 
put them in possession of the vended 
property *’- It is signed by Mt. Bhagela 
Kuer by the pen of Babu Rampati Singh 
and purports to be attested by 4 witnesses 
on admission by the executant. It was 
registered on the 29th March 1917, 

The case for the plaintiffs (respondents) 
rests mainly upon the evidence ol Raghuraj 
Singh, the father in-law of the plaintiffs, 
and Bhagela Kuer, their mother, and I 
may say at once that the evidence on both 
sides is unsatisfactory and open to serious 
criticism. I have already referred shortly 
to the evidence of Raghuraj Singh and 
have pointed out how he professed to be 
completely ignorant as to the prospects of 
his daughters-in-law before their marriage. 

He admits however that before he went 
to see Bhagela Kuer after their marri- 
age. that lady had told him that she 
had made a gift of the properly and be 
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states that he did not ask her anything 
about possession of it. He says he cfime 
to know after the Bainama in favour of 
his daughter-in-law was executed that the 
village Ganti, already referred to as having 
been sold to pay oflF some of the debts, had 
been disposed of, but he did not enquire 
from anybody who was in possession of it 
before filing the plaint which was veri- 
fied by himself. 

The plaint neveitheless impleads as de- 
fendants the purchasers of that village. 
Moreover, after obtaining a copy of the 
deed of gift of 1908, he says that, although 
he saw the names of the attesting witnesses 
thereon, he never made any enquiries from 
them or anybody else as to its execution, 
nor did he endeavour, as one might expect 
he would, to verify the story of Bhagela 
Kuer from those persons. He was asked 
in cross-examination as to the witnesses 
to the document of 1917 relied on by him, 
and on being asked whether they had come 
to give evidence replied that they had not. 

Bhagela Kuer in her evidence states 
that her husband did not say anything to 
her during his life time in connection with 
the disposal of the property. After his 
death she wanted to give it to all her 4 
daughters and asked Baijnath Singh to 
get a document prepared. She did not 
express her desire to anybody else. She 
states she did not have the document read 
out to her. She does not in terms say 
that Baiinath Singh or anybody else ever 
represented to her what was in the docu- 
ment or that it carried out her wishes, but 
signed it without having it read out and, 
apparently, without making any enquiries. 

She denies all knowledge of Pradhan 
AJodhya Prasad who wrote her name for 
her on the document or of the witnesses 
who signed it although 'it appears to be 
clear from the evidence of other witnesses 
that they were servants or members of her 
household. She says she does not recol- 
lect if the Sub-Registrar questioned her as 
to whether she had got the hihanama read 
out to her but she put her thumb impression 
on it. She admits that Bhuneswar Singh, her 
nephew, who identified her was present on 
the occasion and, although he lived in her 
house until his death in 1914 she never 
asked him or, apparently any body else as 
to what was written in the document. 

She further says that she does pot know 


she was appointed guardian of her minor 
grand-children by the District Judge and 
that Mr. Christian, the Sub-Divisional Offi- 
cer, never came to her house or asked her 
anything in connection with the manage- 
ment of the estate. It is impossible to ac- 
cept this last statement in the face of Mr. 
Christian's evidence and his report to the 
District Judge after his visit. 

She further says that she does not recol- 
lect whether the pleader Nar&ing Sahai 
came to her house in connection with the 
drafting of the document After some pres- 
sing she admitted that she knew about the 
sale of Mauza Ghanti. There are so many 
improbabilities in the story of these two 
witnesses that I cannot but feel great hesi- 
tation in accepting the truth of their story. 
The evidence of the appellants* witnesses 
however is also in many respects open to 
serious criticism. One reason assigned for 
questioning the honafides of Baijnath Singh 
is that in the management of the property 
he seems to have neglected the interest of 
the plaintiffs and given preference to those 
of his wives and children. 

Although the mauzas transferred to the 
plaintiffs under the deed of gift were entered 
in their names, and suits, when necessary, 
were instituted in their names, no separate 
accounts were kept and some of the pro- 
ceeds of the property sold were used in pay- 
ing off the charge upon Parbetpur, the pro- 
perty of Chhabi Raj, whilst that of the 
plaintiffs was left encumbered. It also 
appears that in the list of debts due from 
the estate entered in the schedule, when the 
certificate of guardianship was applied for 
in 1910, there is an item of Rs. 1,600 due 
to Rajdhari Singh, one of the younger 
sons of Baijnath. 

This is said to be due under an unregis- 
tered hand note dated the 22nd March 1906. 
Baijnath explains this by saying that it 
was a debt due to his wife Dharamraj but 
stood in the name of his son who could 
scarcely have been a year old in 1910 and 
was not born in 1906. It is (J.fficult how- 
ever to believe tb^t Raghunath Charan 
Singh in 1906 would borrow money from 
his daughter Dharamraj on a hand-note. 
It is just possible that the money borrowed 
was really that of Baijnath, her husband, 
and that the transaction took place in her 
name. Unfortunately however the matter 
was not further enquired into in cross- 
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examination, and, although it may be 
capable of explanation, it is a matter of 
some suspicion. It also appears that the 
properties given to the plaintiffs under 
the hihmama were mortgaged before the 
document was executed and a further 
sum of Rs. 700 was subsequently raised 
under a.- mrpeshgi of mauza Jagdishpur 
belonging to Brij Raj, the money being 
used to pay the costs of survey not only 
of that village but of other villages, 
awarded by the deed of gift to the appel- 
lants. 

I think it may fairly be assumed that 
the whole of the property was dealt with 
by Baijnath indiscriminately, as if the 
parties were a joint family and not enti- 
tled to separate possession. This in itself 
however would be no ground for treating 
the deed of gift as procured by deliberate 
fraud on the part of Baijnath ; nor do 
1 think it necessarily follows from the 
unsatisfactory state in which the evidence 
was left, that the debt of Rs. 1,600 said to 
be due to his wife was a fictitious trans- 
action. These matters greatly influenced 
the learned Judge in coming to a conclu* 
sion in favour of the respondents. 

Another matter and one about which 
the learned Judge appears to have been in 
error, also influenced him in arriving at 
his conclusions. It appears that a copy 
of Register D showing the transmutation 
of names in respect of all the villages of 
the estate was put in evidence at the trial. 
From this the learned Judge considered 
that the villages granted to the plaintiffs 
had been entered in the names of Baij- 
nath’s sons. 

This does not appear to be the case 
however upon reference to the document 
in question. Another reason which influ- 
enced the learned Judge in arriving at 
his conclusion was that some of the 
appellants’ witnesses in giving details of 
the wish expressed by Raghunath during 
his lifetime to divide his property 
amongst his grandsons had mentioned 
ihe name of Tilakdhari as one of them. 
The learne„d J udge appears to have been 
jinder the impression that Tilakdhari was 
not born hntil after Raghunath ’s death. 

In this respect however the learned 
Judge was in error, as Tilakdhari was 
Dorn in February 1907 some 5 months 
before his grandfather’s death as appears 
from Exhibit 9, the petition for obtaining 
certificate of guardianship, and he was 
born in his grandfather’s house. The 
learned Judge’s mistake arises apparently 
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from a passage in Baijnath ’s evidence in 
which he stated that he did not recollect 
t^e month or year of Tilakdhari ’s birth 
but that it was about a year after Assar 
(June) in which his wife and children 
came to Barauna. As a matter of fact 
it was about 8 months later, assuming 
that his wife and children went there 
in June. 

Three of the attesting witnesses to the 
document of 1908 as well as the scribe 
were called. Lachman Lai, one of the 
witnesses, who was a mutsaddi in the 
family, deposed that the draft was pre- 
pared by the pleader Narsingh Sahai 
after consulting Bhagela Kuer and that 
the draft was read out to, and approved 
by her ; that a fair copy was afterwards 
made by the scribe and was also read out 
and explained to Bhagela Kuer in his 
presence and that he and the other 
witnesses attested it at Bhagela Kuer’s 
request. 

This witness also gave 'some evidence 
as to what happened before the Sub- 
Registrar when the deed was executed. 
He also states that Bhagela Kuer told 
the pleader what her husband's wishes 
had been and that the draft was prepared 
accordingly. He deposed in detail to 
various facts to which I have referred 
earlier and upon which the appellants 
rely. He was confronted with an account 
book of his own from which it would 
appear that he was not at Barauna on the 
day the document was registered and in 
stating what took place before the Sub- 
Registrar he must have been drawing on 
his imagination. 

The account book in question shows 
that certain fees were paid to Narsingh 
Sahai, the pleader who drafted the 
hibanama and to this extent it corroborates 
the appellant’s story as to Narsingh 
Sahai’s part in the matter. This witness 
like many others of his class appears to 
have been prepared to give evidence 
beyond that which his recollection 
justified. 

Mahadeo Sahu a deorhi servant of the 
family and attesting witness also speaks 
to the execution of the document and the 
reading out and explanation of it to the 
executant. His impression was that no 
property had been given under the 
hibanama to Dharmraj Kuer and he 
says that, if she acquired anything, 
it would not be in accordance with 
the directions of Raghnuath, her father. 
He also says that at the time of 
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reading over the document, paragraph 6, 
which related to the gift to Dharamraj 
and her children, was not explained in hfs 
hearing but that both the draft and the 
fair copy were readout in his presence. 

Deoki Tewari, another witness, says 
he became a witness to the document on 
the day it was registered and when the 
Sub-Registrar was present, and that the 
other witnesses were also present but he 
does not say that they signed it at that 
time. Sham Saran Lai, the scribe, says 
he read and explained the contents to the 
executant. He says he read out the docu- 
ment to her on two occasions once before 
copying it fair, and the second time at the 
time of registration, and that the wit- 
nesses put their signature on the docu- 
ment the day he copied it fair. 

He further says that the Mussammafs 
name was written on it by Pradhan 
Adjodya Prasad on the day the document 
was registered and on beir;g asked by the 
Court he stated positively that Pradhanji 
wrote the name of the Musammat on the 
margin inside the document on the day of 
registration before the Sub-Registrar ; 
that he did not write the name anywhere 
else on that day before the Sub. Registrar. 

From the document itself it appears 
that the name of Bhagela Kuer was 
written three times by the pen of Pra- 
dhan Adjodhya Prasad, once at the alleged 
time of execution on the 7th January 
where the name appears in the margin 
and twice on the back at the time of re- 
gistration on the 12th January. The first 
of the latter signatures is apparently to 
show that it was presented by her at her 
residence for registration and the second 
one to show that execution was admitted 
by her after identification by Bhuneshwar 
Singh. It also contains her thumb im- 
pression at the back. The fourth attest- 
ing witness was not called. 

From this evidence it seems clear that 
Deoki Tewari, one of the witnesses, did 
not sign until the day of registration and 
it is not unlikely that Ambika Prasad 
Tewari who has not been called also 
signed the document on that day. It is 
obvious from the document itself that a 
good deal of the scribe’s evidence cannot 
be accepted as the document appears to 
have been signed by Adjodhya Prasad 
twice at the time of registration on the 
back although the scribe himself says 
that on that day Adjoihya Prasad wrote 


the name of the Musammat on the margin^ 
inside the document and nowhere else. 

The fact that one, at all events, and 
perhaps two, of the attesting witnesses 
did not sign it until the day of registra- 
tion would account for his evidence where 
he says that the witnesses signed it on 
that day. From the evidence of Lach- 
man Lai and Mahadeo Sahu, the other 
two attesting witnesses, it would apo*^ar 
that they dil sign it before the Mussam- 
mat at the time of execution on the 7th 
January and th’S is the conclusion at 
which I have arrived after considering the 
evidence. 

The learned Subordinate Judge does 
not app^^ar to have dealt with this aspect 
of the case and probably it was not forci- 
bly drawn to his attention but he rejected 
the evidence of these witnesses as to the 
document being read over and explained 
to Bhagela Kuer. His reasons for arriving 
at this conclusion and discarding the 
whole of the appellant’s evidence were, 
as I have already pointed out, based to 
some extent upon a misapprehension of 
the effect of the evidence, and although 
the appellant’s witnesses gave evidence 
which might not have commended itself 
to the learned Subordinate Judge the 
evidence on behalf of the respondents 
seems equally open to criticism. 

There can be no doubt that witnesses 
of this class frequently attempt to bolster 
up their case even when it would appear 
unnecessary to do so, by’ deposing to facts 
which happened many years ago by 
drawing upon their imagination and 
what they have learnt from others. But 
having regard to all the probabilities of 
the case I feel utterly unable to believe 
that Mussammat Bhagela Kuer was 
unaware of the contents of the document 
which she executed in 1908. What was 
done by Baijnath Singh on that occasion 
was done without any attempt at conceal- 
ment so far as the other persons were 
concerned. The document was register- 
ed and the names of the transf,erees were 
entered in the Registration Department, 
Bhagela Kuer herself was cfonstituted 
the guardian of the property of her minor 
grandsons donees under the control of the 
District Judge. 

Apparently within a very short time 
everybody, except the lady herself, was 
well aware of how the property had 
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: been disposed of, and a few months after 
. the transaction we find one of the goHas 
objecting to the registration and endea- 
vouring to obtain possession of the estate 
on the ground that he was an adopted 
son of Raghunath. 

On that occasion the transfer in favour 
■ of the appellants was produced and pro- 
ved in open Court and when everybody 
else must have known about it, it is 
impossible to believe that Bhagela Kuer 
' alone remained in ignorance. I am fur- 
ther satisfied by Mr. Christian’s evidence 
, that she was aware of her grandson’s 
interest in the property, and if in fact the 
gift of 1908 was properly attested by two 
witnesses, and I think it was, it follows 
chat the later disposition of the property 
in 1917 must fail. 

There is another matter which is not 
without significance in assisting one to 
come to a conclusion as to the knowledge 
of Bhagela Kuer of the contents of the 
earlier gift. The pleader Narsingh Sahai 
who was alleged by the appellants to 
have prepared the draft on her instruc- 
tions was briefed in the case on behalf of 
the respondents, although he was not the 
senior pleader and does not appear to 
have taken a leading part at the trial. 

As he had been engaged on behalf of 
the respondents the appellants not un- 
naturally, refrained from calling him as 
a witness. His evidence as to the ins- 
tructions he received from Bhagela Kuer 
and the preparation of the draft would 
have been of the greatest assistance to 
the Court and would practically have 
settled the dispute as to Bhagela Kuer’s 
knowledge of the contents of the deed. 

I cannot help regretting that the learn- 
ed Subordinate Judge did not insist upon 
this witness being called to give evidence. 
There was perhaps some excuse for the 
appellant’s failure to call him but I can 
see no reason why the respondents should 
not have put him in the witness box if 
his evidence could support their ca«e. It 
is imposg^ible to believe that they did not 
ask him about it and their failure to call 
him as a witness is not without signifi- 
cance. 

There is however a further point taken 
by the appellants before us in this appeal 
which is fatal to the respondnets’ case. 
The document of 1917 relied upon by 


them, although it purport^ to be a sale, 
is, in my opinion, undoubtedly a gift, as 
ne consideration pissed or was ever in- 
tended to. It therefore required to be 
attested by at least two witnesses under 
S, 123 ot the Transfer of Property Act. 

Such attestation can only be effectually 
performed by those who are actually pre- 
sent at the execution of the document, 
and an attestation made merely on the 
acknowledgment of the executant is not 
a compliance with the section. After some 
difference of opinion in the Courts in 
India upon this question it was finally 
set at rest by the decision of the Privy 
Council in (1) Shamu Patter v. Ahdul 
Kadir (1) in the sense which I have just 
indicated. Again in Ganga Prasad Stngh 
V. I shri Prasad Singh (2) the actual wit- 
nessing of the signature of the executant 
was insisted on. 

In the document relied on by the res- 
pondents the atttstation by each of the 
attesting witnesses is said to be on ad- 
mission by the executant and none of the 
attesting witnesses was called to prove the 
document as required by Section 58 of the 
Indian Evidence Act. li appears however 
that this document was admitted without 
objection at the trial. It was contended 
on behalf of the appellants that, even so, 
it could not be received in evidence unless 
one at least of the attesting witnesses 
was called to prove it, and the recent case 
of Shihchandra Singh v. Gour Chandra 
Pal (3) was relied on in support ot this 
contention. 

I am not prepared, however, to go to 
the length of that case. It seems to me 
that formal proof of a document even 
when it is required to be proved 
in a certain way may be waived by 
any of the parties whose interests it 
may affect, and this seems to me to be 


(1) (1912) 35 Mad. 607 = 39 I. A. 218= 16 C. W 
N. 10C9=23 M L. J, 321 = 12 M. L. T. 338 
= a912)M. W. N. 935=16 I. C. 250=10 A. 

L. J. 259=14 Bom. L. R. 1034=16 C. L J. 
596 (P. C.). 

(2) A I. R. 1918 P. C. 3=45 Cal. 748=451. 
A. 94=4 P. L.W. 349=16 A. L. J. 409*34 

M. L. J. 545=27 C. L. J. 548=22 C. W, N. 
697 = 23 M. L. T. 388 = 20 Bom. L. R. 587» 
(1918) M, W. N. 382=8 L. W. 176 (P. C.). 

(3) A. I. R. 1922 Cal. 160=35 C. L. J. 473. 
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in accordance with Section 58 of the 
Evidence ‘Act. But, although proof of 
the document may be waived this does 
not affect the legal character of the docu- 
ment or its validity as a gift. As in the 
case of mortgages under Section 59 of the 
Transfer of Property Act, so in the case 
of gifts of immoveable property, under 
Section 123 of that Act they can only be 
effected by a registered instrument signed 
by the mortgagor or the donor and attest- 
ed by at least two witnesses. 

As already pointed out their Lordships 
of the Privy Council have decided that 
under Section 59, which in this respect is 
couched in similar terms to Section 123, 
attestation to be valid, must be an attesta- 
tion of the execution ot the document 
seen by the attestor and not merely an 
attestation of the executant’s acknowledg- 
ment or admission of its execution. The 
attestation in the present case is merely 
of the executant’s admission of its execu- 
tion and there is no evidence on the record 
that any of the witnesses were present 
and saw the execution of the document. 

It is true that no direct issue upon this 
point was specifically taken in the written 
statement or framed at the trial and no 
argument appears from the judgment of 
the learned Subordinate Judge to have 
been addressed to him upon this question. 
It was therefore urged that we should not 
allow the point to be taken at this late 
stage or at least that we should remand 
the case for a finding upon an issue spe- 
cially framed giving leave to the parties 
to call evidence as to whether the wit- 
nesses were actually present and witnessed 
the execution. 

In Shamu Patter v. Abdul Kadtr (1) 
already referred to a somewhat similar 
situation arose. The question for deci- 
sion there was under Section 59 of the 
Transfer of Property Act. No direct 
issue upon the point was taken in the 
pleadings nor was the issue raised al the 
trial but the trial Judge after the evidence 
had been taken and after the arguments 
were concluded framed a special issue 
and decided the case upon it. Their 
Lordships held that this was permissible 
under Section 149 of the Civil Procedure 
Code of 1882 corresponding to Order 14, 
Rule 5 of the present Code and further 
stated that even had there been no such 
express provision in the Code every 
Court trying civil causes has inherent 


jurisdiction to take cognizance of ques 
tions which cut at the root of the subject 
matter of controversy between the parties. 

In Gang a Per shad Singh v. Ishri Per shad 
Singh (2) again the precise point was not 
raised in the pleadings nor in the issues 
framed at the trial but arose incidentally 
in connection with an issue framed relat- 
ing to limitation. In both those cases 
an application to remand the case for 
further evidence was rejected. In the 
present case both in the pleadings and in 
the issues framed before the trial the 
validity of the document of 1917 was 
challenged and it was for the respondents 
as plaintiffs, to satisfy the Court as to its 
validity. At an early stage of the trial 
during the cross-examination of the plain- 
tiffs’ father-in-law who was their first 
witness, questions were asked as to 
whether the attesting witnesses were pre- 
sent to give evidence. 

It was admitted that they were not and 
no attempt was afterwards made to pro- 
cure their attendance. After the evidence 
closed it would certainly have been open 
to the appellants’ pleader to have argued 
that the document was not properly 
attested and therefore invalid. It is true 
there was no argument on the question 
before the trial Court but neither was 
there in Shamu Patter’s case and the mere 
fact, that the trial Court did not itself 
decide this point, does not preclude us* 
from doing so. 

I had some doubt during the argument 
as to whether we should remand the case 
to the Court of the Subordinate Judge 
framing an issue for him to determine 
upon further evidence. 

In my opinion it would be useless for 
us to do so. The attestation of the 
witnesses purports to be on the admission 
of the executant and even should one of 
more of the attesting witnesses be called 
and depose that the document was execu- 
ted in their presence such evidence would 
be open to the gravest suspicion in face 
of the document itself. 

The attestation of a witness on the- 
acknowledgment or admission* of the' 
executant of the document is permis- 
sible in the case of wills and the expres- 
sion is well understood in this country. 
It is hardly conceivable that those 
whose interest it is to get the document 
attested would take the signatures' 
of witnesses upon the acknowledge 
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ment of the executant only if the wit^ 
nesses had in fact been present at its 
execution. The respondents, whose at- 
tention was called to the absence of the 
attesting witnesses, had every^opportuni- 
ty of proving, it they could have proved 
it, that the document which purported to 
be attested merely on the admission of 
the executant was in fact signed by the 
executant in the presence of the wit- 
nesses. They have refrained from giving 
evidence upon this essential point in the 
case and, in my opinion, should not now 
be allowed to endeavour to prove a case 
which is in conflict with the document it- 
self. 

A further point was takenjon behalf of 
the appellants which, in view of the find- 
ings arrived at, it is not necessary to 
decide, m., that the deed of gift of 1908 
was not void but voidable only and must 
be treated as valid until set aside in a suit 
properly framed for that purpose. If the 
gift were merely voidable it could only be 
set aside at the option of Bhagela Kuer 
and she could not transfer her right to 
sue for this purpose. 

The point was argued before us and I 
may state my opinion upon it shortly. 
S. 19 of the Contract Act was relied 
on. That section provides that when 
consent to an agreement is caused by 
coercion, fraud or misrepresentation the 
agreement is a contract voidable at the 
option of the party whose consent was so 
caused and by S. 126 of the Transfer 
of Property Act it is provided that a gift 
may also be revoked in any of the cases 
“ save want or failure of consideration” 
in which, if it were a contract, it might 
be rescinded. 

I agree that if this were a voidable 
contract and not void ah initio it would 
have to be set aside before a suit for 
possession could be maintained and further 
that Bhagela Kuer could not transfer the 
mere right to sue but the answer to the 
appellants* argument appears to me to be 
that, if the» facts alleged by the respon- 
dents should be made out, there was never 
any consent at all to the gift within the 
meaning of S. 19 of the Indian 
Contract Act and although Bhagela Kuer 
may have permitted her signature to be 
written on the document in question she 
never in fact consented thereto. This I 
think is the effect of the well known rule 
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laid down in Foster v. Mackimon (4). 

Although, in my opinion, this point 
sh<»uld be decided against the appellants 
it follows on the earlier findings arrived 
at that the appeal should be allowed, the 
judgment and decree of the officiating 
Subordinate J udge should be set aside 
and the suit dismissed with costs, here 
and in the Court below. 

Appeal allowed. 

(4) (1869) 4 C. P. 704=38 L J. C. ™P. 3l0« 
20 L. T. 887=* 17 W. R. 1105. 
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JwALA Prasad and Ross, JJ. 

Ram Prasad Rai and Appellants 

V. 

Mahesh Kant Chandhary — Respondent. 

L. P. A. No. 69 of 1920, decided on 
16th December, 1921, against the decision 
of Das, J. 

(a) Civil P. C., O. 23, R, 1 and O. 27, R. 11 
•^Execution of decree — Application by decree^ 
holder to withdraw execution proceedings rc- 
jected and sale held — Court's action is without 
jurisdiction. 

Where in execution of a decree, certain pro- 
perty was advertised for sale and on the date of 
sale, the decree-holder applied for dismissal of 
the execution case but the Court rejecting the 
application held the sale. 

Held : O. 23 which relates to the withdrawal 
and abandonment of a claim, does not apply to 
execution proceedings ; but there is nothing to 
prevent a decree -holder from withdrawing his 
execution and getting it dismissed, if he does not 
want to claim any relief in respect of the execu- 
tion. The party which sets the Law Court in 
motion has a right to withdraw the proceedings 
from the Court. Therefore the order of the 
Munsif was wrong and he acted certainly without 
jurisdiction in persisting in selling the property 
in spite of the wishes of the decree-holder to the 
contrary. [P. 526, C 2.] 

(b) Civil P.C.S. I04--Order rejecting de- 
cree-holder' s petition to withdraw execution 
case-^ Appeal does not He. 

An appeal does not lie against an order of a 
Munsif rejecting the decree- holder’ 8 petition to 
withdraw his execution case. [P. 526, C. 1.1 

(c) Civil P.C.,S, 115 — Order of Subordi- 
nate Courts without jurisdioHon-^High Court 
has power to interfere. 

Under S. 115 of the C. P, C. the High Court 
has power to act suo motu, and there 
is no limitation for exercise of ist 
power to set aside orders without jurisdic*' 
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tion paissed by lower Courts. [P. 525, C. 2.] 

L K. Jha--foT Appellants. 

5. C, Miitev — for Respondent. f. 

Judgment '•--'This is a Letters Patent 
Appeal against a decision of a Single 
Judge of this Court. By his order the 
learned Judge decreed the appeal present- 
ed to this Court. 

The respondent obtained a decree 
against certain persons and in execution 
of that decree he caused the property of 
the appellant judgment-debtor to be adver- 
tised tor sale. On the 17th of April, 1919, 
the date fixed for sale he applied to the 
Court to dismiss this execution case This 
application was rejected by the Munsif, 
with the result that the property was put 
up for sale and was purchased by the ap- 
pellant, The decree-holder, being dis- 
satisfied with the decision of the Munsif, 
preferred an appeal to the Court 
of the District Judge, of Dirbhanga. 

The District Judge, being of the opi- 
nion that the Court had no power to sell 
the property on its own account in disre- 
gard of the application of the decree- 
holder set aside the order of the Munsif 
and sale held in pursuance thereof. The 
purchaser, therefore, app3aled to this 
Court. The appeal was heard by 
Mr, Justice Das. He held that the District 
Judge had no jurisdiction to deal with the 
matter in appeal and to set aside the 
order of the Munsif. He accordingly set 
aside the order of the District Judge and 
restored that of the Munsif. 

The learned Judge of this Court was 
perfectly right in holding that no appeal 
lay from the order of the Munsif reject- 
ing the application of the decree-holder 
and ordering the sale of the property in 
question. 1. however, think that the 
learned Judge should have gone further 
and should have set aside the order of the 
Munsif in exercise of the powers vested 
in this Court under S. 115 of the Code of 
Civil Procedure, The Munsif's order 
was certainly without jurisdiction and not 
sanctioned by any provisions of the Civil 
Procedure Code. 

Execution was taken by the decree- 
holder and the powers of the Court with 
respect to that execution were invoked by 
the decree- bolder. The application was 
made under O. XXI, R. 11. and the 
nature of the relief and the mode for the 
enforcement of that relief were expressly 
stated by the decree-holder — vide Rr. 10 


and 11 of O. XXI, Civil Procedure Code. 
The decree-holder expressly prayed for 
the exeotttion of the decree and for the 
sale of the property of the judgment- 
debtor. He had the right to withdraw 
the execution petition at any moment he 
liked. 

No doubt, O. XXIII, which relates to 
the withdrawal and abandonment of a 
claim, does not apply to execution pro- 
ceedings, but there is nothing to prevent 
a decree-holder from withdrawing his 
execution and getting it dismissed, if he 
does not want to claim any relief in res- 
pect of the execution. The party which 
sets the Law Court in motion has a right 
to withdraw the proceedings from the 
Court. Therefore the order of the Munsif 
was wrong and he acted certainly with- 
out jurisdiction in persisting in 
selling the property in spite of the 
wishes of the decree- holder to the con- 
trary. 

Now two broad orders were passed in 
this case — first by the Munsif and second 
by the lower appellate Court. None of 
these Courts had any jurisdiction to p iss 
their respective orders. This, therefore, 
was a fit case to set right the wrong order 
of the Munsif. S. 115 of the Code of! 
Civil Procedure empowers the Court tof 
act sm motii on an application of the] 
aggrieved person. Nor is there any 
limit of time prescribed for it. In fact 
the decree- holder need not have come to 
this Court if he had obtained an order of 
the District Judge, however wrong and 
without jurisdiction. 

Therefore this Court, having been 
appraised of an order without jurisdiction 
passed by the Muusif, should have set 
aside that order under S. 115 of the Code. 
Authorities are not wanting where in 
such cases the High Court exercised 
their revisionai jurisdiction under S. 115 
of the Code. Andrew Anthony v. Rev. 

M, Dupont {!), Zamiram v. Fateh AH (2), 
and Dehi Das v. Ejaz Husain (3). 

I, therefore, decree this appeal and set 
aside the order of the learned 'Judge as 
well as that of the Munsif, and conse-’ 
quently the sale in execution is set aside. 
In the circumstances I make no order as 
to costs. Appeal allowed. 

(1) (1881) 4 Mad. 217. 

(2) (1904) 32 Cal. 146. 

(3) (1905) 28 All. 72=2 A. L. J. 749=s 

(1905) A. W. N. 191. 
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CouTTs AND Das, JJ. 

Kilby — Appellant > 

V. 

Mt. Bahuvia Sheoratan Respon- 

dent. 

Appeal -No. 196 of 1921, decided on 
21st March, 1922, from the District J., 
Darbhanga, 

Guardians^ and Wards Act (1890), S, 7 — 
Debuttar properties — Minor shebait — No guar- 
dian can be appointed under S. 7. 

No guardian under S 7 can be appointed for 
the management of Debuttar property on behalf 
of minor shebait who cannot possibly have pro- 
prietary interest in it. (39 All. 196 Diss.) 33M.L/. 
J. 297. Foil. [P. 527, C, 2 , P. 528. C. 1.] 

Manohar^ Lai and 5. M. Tahir— iox 
Appellant. 

Manuk with Gangadhar Das, S. C. MU- 
ter and S, N. Roy— for Respondent. 

Coutts, J. This is an appeal against 
an order of the District Judge of Dar- 
bhanga, rejecting an application made by 
the Collector for the appointment of 
Mr. Abbott, as guardian, for the manage- 
ment of the debuttar properties of a cer- 
tain idol on behalf of an infant shebait. 

The facts are shortly that one Ganesh 
Prasad Narain Sahi in 1914 executed a 
deed of trust by which he endowed the 
Thahuv with considerable properties and 
appointed himself a On his death, 

if any son were living, the trust deed 
provided that the son should be the 
shebait, and there was further provision 
for the appointment of any other male 
descendant ; failing male descendants he 
appointed one of his widows as the she- 
haiU 

Ganesh Prasad Narain Sahi had three 
wives, Sheoratan, Saraswati and Parbati. 
Parbati, in the lifetime of her husband, 
gave birth to a son named Birendra 
Kishore Prasad Narain Sahi, who, at 
the time of the present proceedings, was 
about two years old. The father died on 
the 11th October, 1920, and, as Birendra 
Kishore would succeed to certain proper- 
ties of Saraswati Kuar, whose estate was 
under the management of the Court of 
Wards, the Court of Wards took over 
guardianship of the person of the minor. 

On the 6th of March, 1921, the present 
application was filed by the Collector 
before the District Judge under S. 7 
of the Guardians and Wards Act, that 
Mr. Abbott might be appointed guardian 
for the management of the debuttar pro- 
perties of the idol on behalf of the infant 
shebait. The application was opposed on 
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the ground that the pr<J|)erties being 
debuttar properties the minor • had no 
proprietary interest in them and conse- 
quently no appointment could be made 
under the Guardians and Wards Act. 

The learned District Judge allowed the 
objection and disallowed the Collector's 
application holding that the petition of 
the Collector showed that the properties 
were debuttar properties, that ihe minor 
had no interest except that he was the 
shebait and further he feund that in the 
trust deed no proprietary interest had 
been given to the minor. 

This appeal has been filed by the Col- 
lector and the question is whether the 
minor has a proprietary interest in the 
debuttar properti s. In support of the 
contention, that he has such an interest, 
the decisions in Raghoo Pandey v. Kassy 
Parey p) and Suhh Lai v. Bishambhar (2), 
are chiefly relied on. The case of Raghoo 
Pandey v. Kassy Parey (1) however, 
referred to a right to officiate as a pripst 
at funeral ceremoi ies. It was held that 
this right was in the nature of immoveable 
property. 

In Suka Lai w. Bishamhhar (2), it was 
hele that there is nothing in law to pre- 
vent a Maha Brahmin mortgaging his 
right to offerings receivable by him in his 
professional capacity." These two cases 
are clearly distinguishable from the 
present case, because in each of them the 
priest had a beneficial interest. The 
present case, however, is entirely 
different ; the minor is merely a trustee 
and whatever right he has is not a 
personal right but a right derived through 
the Thahuv, 

On the other hand the 'wiew which has 
been taken by the learned Judge is sup- 
ported by the decision of the Madras 
High Court in the case of Obla Venkata- 
chalapaihi Aiyar v. Thirugnana Samhanda 
Pandhava Sannadhi (3). In that case the 
Court purporting to act under S. 7 of the 
Guardians and Wards Act, appointed a 
guardian of the person and property of 
the plaintiff who was a mathadhipathi. 

The guardian sold some of the proper- 
ties of the mutt with the sanction of the 
Court. It was held, however, that the 
properties having been given to the head 
of the mutt as trustee were trust proper, 
ties and therefore no guardian in respect 
"lTrTi884riO Cal. 73= 13 C.iIR 263. 

(2) (1917) 39 All. 196=37 I.C. 661 = 13 A. L.J. 

41. 

(3) (1917) . 33 M. L. J, 297=42 I. C. 273= 

6.M. L.W. 637, 
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( thereof couldf be appointed under S. 7 
of the Guardians and Wards Act. This 
case is on all fours with the present ca^e ; 
and, in my opinion expresses the correct 
view of the law. 

In my opinion the decision of the 
learned District Judge is correct and I 
would dismiss this appeal with costs. 

Das. J- I agree. 

Appeal di missed. 

A. h R. 1922 Patna 528. 

Das and Adami, JJ. 

Hiranandan Ojha and others — Plain- 
tiffs Appellants 

V. 

Ramdhar Singh and others — Defen- 
dants- Respondents. 

Appeal No. 33 of 1919, decided on 1st 
February 1922, from Sub. J., Palamau, 
dated 28th November, 1918. 

(a) Lease— Before T. P. \Act--Forfeiturc 
clause for non payment of rent — Relief oan he 
given— T P. Act, S. 114. 

A Mukarrari lease granted before the enact- 
ment of the T. P. Act provided that in default of 
three instalments of rent the lease should be null 
and void, 

Held : the-Court could relieve the lessee against 
forfeiture on the ground of non-payment of three 
instalments of rent, [P. 529, C. 2 ] 

(b) T. P. Act, Ss. 114 and 111— Condition 
of forfeiture and clause of nullity — Sections do 
not make any distinction between. 

Ss. Ill and 114 do not recognise the dis- 
tinction which is made in English Law between a 
condition of forfeiture and a clause of nullity. 
(1877*78)3 A. C. 115 referred to[P. 529. Cs. 1,2] 
N. C. Sinha and L. A. //m— for Appel- 
lants. 

Sambhu Saran — for Respondents. 

Da8» J« : — This appeal arises out of a 
suit instituted by the appellants against 
the respondents for possession of certain 
lands specified in the plaint. The plain- 
tiffs are the landlords and the mukarrari 
patta executed by the predecessors-in- 
title of the plaintiffs in favour of the 
predecessors-in-title of the defendants 
provided that in default of payment of 
three instalments of rent the mukarrari 
shall be null and void. It is important 
to remember that the mukarrari was 
granted before the enactment of the 
Transfer of Property Act. 

The judgment of the learned Subordi- 
nate Judge is not quite clear on the point 
whether there has been a default in the 
payment of three instalments of rent. In 
one portion of his judgment he recorded 


the finding that there was no agreement 
between the parties as to the instalments 
in which the rent was payable. But then 
he cante to the conclusion that S. 114 
of the Transfer of Property Act protect- 
ed the defendants from ejectment inas- 
much as they deposited the rent in Court 
for the years 1322-1325. 

Reading the whole judgmenti it appears 
to me that the learned Subordinate Judge 
decided that the plaintiffs had incurre4 
forfeiture ; but that the case w^s one in 
which the defendants should be relieved 
against the forfeiture. In the result he 
declined to grant a decree for ejectment 
as against the defendants. 

In this Court it was argued by 
Mr. Naresh Chandra Sinha on behalf of 
the appellants that the case was not one of 
forfeiture under Section 114 of the Trans- 
fer of Property Act, but one of nullity 
putting an end to the subject-matter of 
the lease which no act of the Court could 
restore to the defendants. Mr. Sinha 
argued that the English Law has always 
recognized a distinction between a condi- 
tion of forfeiture and a clause of nullity. 

He admitted that where there is a 
proviso for re-entry on breach of a tenant’s 
covenant to pay rent, then on the failure 
to pay such rent the tenant incurs for- 
feiture which the Court has a discretion 
to relieve against ; but he contended that 
when the lease provides that on failure 
to pay rent the lease shall be null and 
void the clause is one of nullity and there 
is no power in the Court to restore to the 
tenant that which has come to an end by 
the express agreement between the 
parties. The English Law undoubtedly 
did recognize a distinction between a con- 
dition of forfeiture and a clause of nullity 
but whether it does still maintain that 
distinction is open to some doubt : Bowser 
v. Colby (1). 

Now the distinction rested on this ; the 
proviso for re-entry being a mere form 
of security to the landlord for that which 
the landlord has reserved to himself in the 
lease, the Court will always treat it as a 
security and allow redemption if the arreaj^ 
of rent and the cost be broughtinto Court 
within a certain time, the Court acting on 
the analogy furnished by mortgage action 
and on the principle that, if the landlord 
has his rent paid him at any time, it is 
as beneficial to him as if it were paid 

(1) (1841) IH&re. 109=11 L. j7Ch. 132. 
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iipoa the prescribed day. But where 
there is no proviso for re-entry and the 
p rties agree that on breach of a ^ certain 
condition the lease shall absolutely cease 
and be void, then on the happening of 
the condition there is no longer any sub. 
ject with which the Court can deal or 
which <?an be restored. That was un- 
doubtedly |he view which at one time 
prevailed ih England. 

Bui as jjas been pointed out in George 
Henry Davenport v. The Qiuen (2) in a 
long series of decisions the Court cons- 
trued clauses declaring in terms, how- 
ever clear and strong, that the lease shall 
be void on breach of conditions by the 
lessees, to mean that they are voidable 
only at the option of the lessors. 

But whether void or voidable, the 
result ought to be the same so far as we 
are concerned in the present case, be- 
cause it is conceded that the piaintiflFs, so 
far as the present breach is concerned, 
have not elected to treat the lease as 
subsisting. 

Now whether the distinction that 
obtains in England between a condition 
of forfeiture and a clause of nullity ex- 
tends to this country is open to grave 
doubt. So far as the legislature is con- 
cerned, it has not recognized the distinc- 
tion in Section 114 of the Transfer of 
Property Act. That section provides that : 

‘‘Where a lease of immoveable property 
has determined by forfeiture for non- 
payment of rent, and the lessor sues to 
eject the lessee, if, at the hearing of the 
suit, the lessee pays or tenders to the 
lessor the rent in arrear together with 
interest thereon and his full costs of the 
suit, or give such security as the Court 
thinks sufficient for making such payment 
within fifteen days, the Court may, in 
lieu of making a decree for ejectment, 
pass an order relieving the lessee against 
the forfeiture : and thereupon the lessee 
shall hold the property leased as if the 
forfeiture had not occurred.” 

It may be argued that there is nothing 
in Section 114 to imply that the Court 
can relieve the lessee even when the lease 
has become void under the terms of the 
lease and the lessor does not elect to 
treat it as subsisting. In my opinion 
there is, if we refer to the definition of 
forfeiture in Section 111 of the Act. 

(2) (1878) 3 A. C. 115=47 L. J. P. C. 8= 

37 L. T. 727, 
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A forfeiture according to Section 111 
of the Act is incurred in case the lessee 
breaks an express condition which pro- 
vides that on breach thereof the lessor 
may re-enter or the lease shall become 
void and Section 114 gives power to the 
Court to relieve against the forfeiture 
which must mean forfeiture as defined by 
Section 111 of the Act. No distinction has 
therefore been recognized in the Trans- 
fer of Property Act between a condition 
of forfeiture and a clause of nullity. 

It was argued that this case ought not 
to be governed by the Transfer of Pro- 
perty Act. That may be so ; but as the 
distinction has not been recognized in 
any of the cases which have been decided 
in this country, I am not prepared to say 
that it extended to this country. 

That distinction rested in England on 
very technical rules of conveyancing, and 
it is Open to us to take the view that the 
rule formulated in Section 114 of the 
Transfer of Property Act gave effect to 
the existing law in the country. The 
question is not free from difficulty; and 
1 am not prepared to dissent from the 
view which has been taken by the learned 
Subordinate Judge. 

1 would dismiss the appeal ; but, in 
the circumstances, without costs. 

The cross-objection was not pressed 
and is dismissed. 

Adami, J- I agree. 

Appeal dismissed. 

A. I. R. 1922 Patna 529* 

Das and Adami, JJ. 

Shiva Prasad Singh — Appellant 

V. 

Beni Madhah Chowdhury — Respondent. 
Appeal No. 69 of 1919, decided on I6th 
February, 1922, from the Sub-Judge, 
Dhanbad, dated 20th January 1919. 

(a) Impartible Estate-Application for per^ 
sonal decree by successor — Succession certifi- 
cate is not necessary — Succession certificate. 

An application for decree under O 34, R. 6 
can be maintained by a person who succeeds to 
an impartible estate and it is not necessary for 
him to obtain succession certificate as a condi- 
tion precedent inasmuch as the succession is 
one by way of survivorship. 

[P .531, C. 2.] 

fb) Deed — Construction — Mortgage or charge 
— Right to have property sold for debt given 
but no express transfer of interest — Deed was 
held to be a mortgage-^T P. Act, S. 5S, 

A document ran as follows*: — ” This settled 
coal land, mines, etc., as well as all other 
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moveable^ shall ever be regarded as a security 
for the payment of the rent and cesses due toge- 
ther with interest thereon due to you. I sjf>all 
not be competent to transfer the said property by 
sale, gift, or remove the same, so long as the rent, 
etc., due to you will remain unpaid.” 

Held: it created a mortgage and not merely a 
charge. 34 All. 446 followed- [P. 532, Cs. 1, 2.] 

N, C. Sinha and 5. B hattacharj ce — 
for Appellant. 

5. M. Mullich and AT. iV. Sen — for Res- 
pondent. 

Da8» J-* — Two questions have been 
raised in this appeal ; first, whether the 
appellant who applied for a decree as 
against the respondent under O, XXXIV, 
R. 6, of the Code could maintain 
the application without a succession 
certificate, and, secondly, whether the 
document upon which the appel- 
lant relies operated merely as a charge, 
and if so, whether the appellant was en- 
titled to a decree under O. XXXIV, R. 6, 
of the Code. 

The facts are these ; — Raja Durga 
Prosad Singh of Jheria brought a suit 
for royalty in respect of certain coal 
lands. He obtained a decree and the pro- 
perties were sold on the 17th September, 
1915. The sale did not satisfy the claim 
of Raja Durga Prosad as against the res- 
pondent and there still remained a sum 
of Rs. 4,175 due to Raja Durga Prosad. 
Raja Durga Prosad, it appears, died after 
the sale of the properties and the present 
appellant has succeeded to the Raja by 
survivorship. On the 15th July, 1918, 
the appellant presented an application 
under O. XXXIV, R. 6, for recovery of 
the sum of Rs. 4,175 from the respondent. 
The learned Subordinate Judge being of 
opinion that the appellant could not main- 
tain the application without a succession 
certificate, has dismissed the claim of the 
appellant. 

1 am of opinion that the decision of the 
learned Subordinate Judge on this point 
cannot be supported. Admittedly the 
appellant has succeeded to the Jheria Raj 
by right of survivorship ; but it was urged 
on behalf of the appellant that the estate 
being impartible, the appellant could 
only have taken the estate by inheritance 
although he was selected as such suc- 
cessor by the application of the rule of 
survivorship. In support of his argu- 
ment Mr. S. M. Mullick relied upon the 
decision of this Court in the case of Shyam 


Lai Singh v. Raja Bijay N. Kunda Baha^ 
dur (1). 

I will consider this case in a moment ; 
but it is necessary to point out that Uhe 
law on the subject has been discussed 
very fully and elaborately by the Judicial 
Committee in the recent case of Baijnath 
Prasad Singh V. Tej Bali Singh (2j. On 
the exhaustive review of all the decisions, 
starting with what is known as the Kata^ 
manatchier v. Shivagunga (3), their Lord- 
ships came to the conclusion that the 
question of how to select the head of the 
family in a joint family is part of the 
general law. 

In the course of their judgment, their 
Lordships said as follows: **That the 
custom of impartibility does not touch it,** 
that is to say, touch the question of how 
to select the head of the family in a joint 
family, “is shown by the long list of 
authorities above cited, and there is in 
their Lordships'view, no necessary logical 
deduction from the decisions in Sartaj 
Kuari v. Deoraj Kuari (4) and the second 
Pittapur case which forces them to an 
opposite conclusion.’* 

Their Lordships quoted with approval 
the decision in the case of Naraganti 
Achammagaru v. Nayanivaru (5) where the 
proposition was laid down in the followt 
ing words : “Where property is held in 
co-parcenary by a joint Hindu family 
there are ordinarily three rights vested 
in co-parceners — the right of joint enjoy- 
ment, the right to call for partition, and 
the right to survivorship. Where imparti- 
ble property is the subject of such owner- 
ship the right of joint enjoyment, and the 
right of partition as the right of 
an undivided co- parcener, are from 
the nature of the property incapa- 
ble of existence. But there being 
nothing in the nature of the property 
inconsistent with the right of survivor- 
ship it may be presumed that right re- 


(1) (1917)2 P.LJ. 136=1 P.L.W. 140= 
39 I.C. 36=1917 P.H.C.C. 121. 

(2) A.l.R. 1921 P.C. 62 = 48 LA. ,'95 = 43 All 
228= 23 Bom. L.R. 654=29 M.L.T. 358= 
40M.L.J.387=19 A.L.J. 317=2 P.L.T. 
257=1921 M.W.N. 300*33 C.LJ. 388= 
25 C.W.N. 564 (P.C.). 

(3) (1864) 9 M.I.A. 539=2 W.R. P.C, 31* 
1 Suth. 520=2 Sar.25 (P.C.). 

(4) (1888) 10 All. 272=15 I. A. 51 = 5 Sar. 
139 (P.C.). 

(5) (1882) 4 Mad. 250. 
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mains/* 

Reviewing all the decisions of the 
Judicial Committee up to Sartaj Kuari’s 
case, their Lordships laid down three 
Jbroad propositions : — 

“ 1, The fact that a vaj is impartible 
does not make it separate or 
self-acquired property, 

.A raj though impartible, may in 
fact be self-acquired or it may 
be family property of a joint un- 
divided family. 

3. If it IS the latter, succession will 
be regulated according to the rule which 
obtains in an undivided joint family, so 
far as the selection of the person entitled 
to succeed is concerned, i,e., the person 
will be designated by survivorship, 
although then, according to the custom of 
impartibility, he will hold the raj without 
the others sharing it.** 

Their Lordships thus discussed the 
case of Sartaj Kuari v. Deo Raj Kuari, 
(4) and said that what was actually de- 
cided in Sartaj iiTwan’s case(4) was that in 
an impartible raj there was no restriction 
on the power of alienation by the mem- 
ber of the family who was on the gaddi 
and was in possession, in respect that there 
was no such right of co-ownership in the 
other members as to give them a title to 
prevent such alienation. 

Their Lordships reviewed the cases sub- 
sequent to Sartaj Kuari v. Deoraj Kuari (4) 
and came to the conclusion that the rules 
laid down by the earlier cases on the 
question of succession have not been 
touched by Sartaj Kuari" s case (4). They 
thought that the key-note of the position 
was what was laid down in Nil Kisto Deb 
V. Beer Chunder Thakur [b) viz»y “when 
a custom is found to exist, it supersedes 
the general law, which however, still 
regulates all beyond the custom/’ 

Basing their decision on the passage 
which has just been cited, they came to 
the conclusion that the selection of the 
person entitled to succeed is governed by 
the general law of the land but that when 
the selection is made he holds the raj by 
Virtue of the custom which prevents the 
others sharing it. 

In my opinion the latest decision of 
the Judicial Committee completely ne- 
gatives the argument, which has been 
advanced before us. But it was urged 


(6) (1867-69) 12 M.I.A. 523=12 W.R, 21 = 
2 Suth. 243*2 Sar. 523 (P.C.) 


that we are conclusively bound by the 
decision of the Full Bench of this Court 
in 4he case of Shy am Lai Singh v. Raja 
Bijay N, Kunia Bahadur (1). 

In that case the late Chief Justice of 
this Court with the concurrence of Chap- 
man and Roe, JJ. came to the conclusion 
that there was no right to succeed by 
survivorship in an impartible estate. 
Chamier, C. J., in delivering the leading 
judgment, said as follows : “ all that their 
Lordships of the Privy Council have all 
along intended to lay down is that for the 
purposes of ascertaining the person en- 
titled to succeed to an impartible estate 
you must have resort to the rule which 
would have governed the succession if 
the estate had remained partible.** 

In my opinion it is impossible to uphold 
this view having regard to the decision of 
the Judicial Committee in the case of 
Baijnath Prashad Singh"s case (2). It is 
unnecessary to decide whether that case 
was rightly or wrongly decided inasmuch 
as the question of succession was not 
raised in that case and all that was in- 
volved was the question whether any 
portion of the property in the hands of a 
holder of an irnpartible raj could be 
regarded as assets which the creditor 
could seize in execution of a decree ob- 
tained against predecessor- in- title. 

We are in this case not concerned with 
that question. If we were, we would be 
bound to follow the decision of the 
Judicial Committee which lays down in 
express terms that the question of selec- 
tion of the successor is governed by the 
general law of the land and not by cus- 
tom ; but that when the selection is made 
he holds the property by custom which 
prevents others sharing in it. 

In my opinion the appellant took the 
impartible estate by survivorship and it 
was not necessary for him to obtain a 
succession certificate as a condition for 
the maintainability of the application. 

So far as the other question is concern 
ed, the view of the learned Subordinate 
Judge was in favour of the appellant. 
But Mr. Susil Madhab Mullick on behalf 
of the respondent has urged before us 
that the appellant was not entitled 
to maintain an application under 
O. XXXIV, R. 6, inasmuch as the docu- 
ment upon which the appellant relies 
created a charge and not a mortgage 
within the meaning of the term as de- 
fined in S. 58 of the Transfer of 
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Property Act. The clause in the docu- 
ment upon which reliance is placed runs 
as follows: — ^ 

This settled coal land, mines, coal 
raised by me, machineries, tools, bungaloW| 
edifices coolie- shed erected by me as well 
as all other moveables and immoveables 
shall ever be regarded as a security for 
the payment of the rent and cesses due 
together with interest thereon due to you. 
I shall not be competent to transfer the 
said property by the sale, gift, or remove 
the same, so long as the rents, etc., due to 
you will remain unpaid. If it is done so, 
it shall not be accepted.*^ 

Now the broad distinction between a 
mortgage and a charge is this : that 
whereas a charge only gives right to pay- 
ment out of a particular fund or property 
without transferring that fund or property, 
a mortgage is in essence a transfer of an 
interest in specific immoveable property. 
The line of division in England between 
a charge and a mortgage is a very clear 
one ; but in this country the division is 
not so well-marked. 

It has been pointed out that there is 
very little difference, if any, between a 
charge and a simple mortgage as defined 
in S. 58 of the Transfer of Property Act ; 
and that, in a simple mortgage, the 
interest transferred is the right to have 
the property sold. If that be so, it be- 
comes a question of some nicety to dis- 
tinguish between a simple mortgage and 
a charge. 

In the case of Dalip Singh v. Bahadur 
Ram (7) the late Chief Justice of this 
Court, then Mr. Justice Chamier, laid 
down the three essentials constituting a 
simple mortgage as follows : In order 

that there may be a simple mortgage, 
there must be («) a transfer of an interest 
in specific immoveable property, (b) a 
personal undertaking by the mortgagor to 
pay the mortgage-money, and (r) an 
agreement, express or implied, that in the 
event of the mortgagor failing to pay 
according to his contract, the mortgagee 
shall have a right to cause the mortgaged 
property to be sold.” 

This case was followed by this Court 
in the case of Anand Ram Marwari v. 
Dhanput Sin^h (8). Now in the present 

”~(7) (1912)^ All. *H6=15 I. C. ^35=9 A. L. J. 

550. 

i8) (1916) 1 P. L. J. 563=38 I. C. 37=2 P. L. 

W. 341. 


case the conditions {b) and (r) have been 
fulfilled ; but there is no express transfer 
of an interest in the property. In the 
case already cited, Chamier, J. said as 
follows: — “In a simple mortgage the 
interest transferred is the right to have 
the property sold, and this need not neces- 
sarily be provided for in the deed in so 
many words ; it may be inferred frem the 
language used and where such an agree- 
ment can be inferred then the require- 
ments of condition (a) are satisfied.” 

In my opinion the decision in Dalip 
Singh V, Bahadur Ram (7) followed as it 
has been by this Court in Anand Ram 
Marwari v. Dhanpat Singh (8) governs the 
present case. It may be pointed out that 
the word used in the Bengalee document 
is ‘ bandhak * which undoubtedly implies 
a mortgage. I am of opinion that the 
contention of Mr. 5. M. Mullick on this 
point must be overruled. 

Adami) J** — I agree. 

Order set aside. 
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Dawson Miller, C. J. and Ross, J. 

Government Advocate^ Bihar and 
Omsa-— Appellant 

r. 

Ganga Prasad — Accused. 

Govt. A. No. 2 of 1922, decided on 9th 
March, 1922, from the 2nd Class Hon. 
Mag., Sadikpur, dated 25th October, 1922. 

(a) Penal Code, S, 21 ’^Municipal Tax-col- 
lector is a Public Servant, 

A person employed by a Municipality as a tax 
collector is public servant. [P. 534, C. 1.] 

(b) Criminal P. C,, S. 195 — Complainant him- 
self public officer — Sanction is unnecessary . 

Sanction under S. 195 is not necessary when 
the complainant is himself the officer in question. 

[P. 534, C. 1.] 

(c) Bengal Municipal Act {l 884), Sch, IV — 
Warrant — Date of return is not necessary to be 
mentioned. 

A distress warrant issued in the form provided 
in Schedule IV does not require that the date of 
return of warrant should be mentioned. 

[P. 533. C. 2.] 

(d) Bengal Municipal Act (1884). S. 556— 
Distress warrant — Brother of owner in posses- 
sion and paying taxes on behalf of owner — , 
Service of warrant on owner is sufficient. 

Where the house was not in the occupation of 
the recorded owner but his brother and, although 
the Municipal taxes were levied on the owner, 
they were collected from his brother. 

Hcld^ the service of the distress warrant on the 
brother of the owner was a proper service. 

[P. 533, C. 2.] 

Sultan Ahmad — for the Crown. 
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Siveshwar Dayal — for Accused, 
Dawson Miller* C* J. : — This is an 
appeal from an acquittal by an Honorary 
Magistrate of the second class of the 
Sadikpur Bench in Patna on the 25th 
October last year. The complainant is a 
Tax Collector employed by the Munici- 
pality of Patna. The accused is in occu« 
pation^of a house within that Munici- 
pality. The name of the accused is Ganga 
Prasad but the house is entered in the 
name of his brother Tulsi Lai who ap- 
pears to be actual owner of the house. 
Ganga Prasad, however, is in occupation 
and the taxes although levied on Tulsi 
Lai have hitherto been collected from 
Ganga Prasad. 

The offences with which the accused is 
charged are offences under Ss. 504 and 
186 of the Indian Penal Code, S. 504 
refers to intentionally insulting or 
giving provocation to a person intending 
or knowing it to be likely that such pro- 
vocation will cause a breach of the peace 
or some other offence. S. 186 refers to 
voluntarily obstructing a public servant 
in the discharge of his public functions. 

It appears that on the 14th July last 
the complainant proceeded to the house 
in question with a distress warrant in 
order to attach the property in the house 
by reason of a default in payment of the 
taxes due. The tax due was a small sum 
of Rs, 1-14-0 or thereabouts. A demand 
notice had previously been served : no 
payment had been made and consequently 
something more than a month later the 
distress warrant having issued was given 
to the CO iiplainant who is the Tax Col- 
lector employed by the Municipality in 
order to serve it. 

What happened has been described by 
the complainant himself and by four or 
five other witnesses. He went to the 
house occupied by Ganga Prasad and 
when Ganga Prasad appeared he present- 
ed the warrant with the result that he 
was called by filthy and abusive names and 
Ganga Prasad apparently got angry and 
went for a stick which he brought out 
and he chased the complainant away 
threatening and abusing him. 

I ought perhaps to add before this as- 
sault took place the complainant upon 
being refused the amount of the tax had 
ordered his peon to attach two of the 
chairs in the house and it was upon the 
peon’s attempting to do so that the ac- 
cased was guilty of the offences charged 
against him. The evidence given by the 


complainant is supported in its main inci- 
dents by Gopi, the peon and ’by one 
Cliptto, a toddy seller, by Ganga, a tele- 
graph peon and by Lalloo Ram, a Collec- 
torate peon and by Luchmi Prasad, a 
waterworks tax collector in Bankiporc 
also employed by the Municipality. 

There can be no doubt, if the evidence 
of these witnesses is relied upDn, that the 
accused not only threatened the complain- 
ant and chased him with a stick but also 
used extremely abusive and insulting 
language to him such as was certainly 
very likely unless the complainant show- 
ed great restraint, to result in breach of 
the peace. 

In answer to these charges there is not 
a scrap of evidence given on behalf of the 
defence. The learned Honorary Magis- 
trate before whom the case came dismissed 
it upon three grounds. He said that as 
the distress warrant was addressed to 
Tulsi Lai in whose name the house stood 
in the Municipal Register and as it was 
served merely at his house or upon the 
accused Ganga Prasad, there was there- 
fore no proper service of notice. He was 
clearly wrong in this because under the 
Bengal Municipal Act, 1384, S. 356 pro- 
vides that every notice, summons, or 
other demand under this Act may be 
served personally on or presented to the 
person to whom the same is addressed or 
may be left at his usual place of abode 
with some adult male member or servant 
of his family. 

Now what was done in this case was that 
it was left at Tulsi Lai’s house and was 
presented to an adult male member of his 
family, viz,^ his brother. There can be 
no doubt therefore in my mind as to the 
regular service of the notice. 

The second point upon which the 
learned Honorary Magistrate dismissed 
the case was that the distress warrant 
was illegal inasmuch as there was no date 
of return mentioned in the said warrant. 
We are not informed under what law the 
learned Honorary Magistrate consi- 
dered that it was necessary to have any 
date mentioned for the return of the 
warrant. 

It was issued in the proper form provi- 
ded in Schedule IV of the Bengal Munici- 
pal Act and that form does not require that 
any date should be put in the warrant for 
return and this is hardly surprising 
when one considers that the warrant is 
merely an order directed to the Tax Col- 
lector or whoever may be the proper per- 
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son to serve it directing him that if the 
tax cannot be recovered, he should attach 
the property belonging to the defaulter. 
Thereupon armed with that warrant the 
Tax Collector proceeds to the house and 
endeavours to carry out the duty enjoined 
upon him. 

The next ground upon which the learn- 
ed Honorary Magistrate thought that 
the case should be dismissed was that the 
complainant was not a public servant 
The complainant is undoubtedly a person 
employed by the Municipality for the 
purpose of collecting taxes and has been 
so employed for some time. 

Under S. 21 of the Indian Penal 
Code it is distinctly provided in the 10th 
clause that the words ‘‘ Public Servant’* 
shall apply to every officer whose duty it 
is as such officer, to take, receive, keep or 
expend any property, to make any survey 
or assessment or to levy any rate or tax 
for any secular common purpose of any 
village, town or district. It seems quite 
clear that the learned Honorary Magis- 
trate did not have his attention properly 
drawn to the law upon this subject. 
Another matter which he considered was 
fatal to the present prosecution was that 
no sanction had been properly accorded 
for the prosecution in this case under 
S. 195 of the Criminal Procedure Code. 

Again the learned Honorary Magis- 
trate’s law is at fault. Had he taken the 
trouble to consider the matter in the least 
and read the section in question it would 
have been at once manifest to him that 
sanction was not necessary in a case 
where the complainant was himself the 
public officer in question. 

Therefore in so far as the learned 
Magistrate has acquitted the accused 
upon these grounds of law his judgment 
cannot possibly stand. The learned Hono- 
rary Magistrate did not in his judgment 
find that the facts upon which the charge 
is based had not been proved although he 
said there were certain discrepancies in 
the evidence and therefore we are unable 
to say whether if he had not misdirected 
himself as to the law he would have con- 
victed the accused of the offences charged. 

In appeal before us to-day the law laid 
down by the learned Honorary Magis- 
trate has not been supported but it has 
been contended that upon the evidence 
given we ought to come to the conclusion 
that nothing of the sort occurred as is 
alleged by the witnesses. The account 


given is, as I said at the beginning, an 
account which shows not only an attack 
and threats but also very abusive language 
used against a public officer in the 
attempted discharge of his duties. 

But it is said that there are certain dis- 
crepancies in the evidence given by these 
witnesses which ought to lead us to the 
conclusion that none of the evidence can 
be accepted, I am entirely unable to 
come to that conclusion. It is quite true 
in a case of this sort as so frequently 
happens where you get accounts given by^ 
different witnesses there are some discre- 
pancies. The main discrepancy which 
has been relied upon is that Tabarak 
Hosain, the complainant, stated in his 
cross-examination in one place that on 
the day of the occurrence he went to the 
accused only with a warrant peon. 

It appears from his evidence however 
a little later on, also in cross-examination, 
that when the incidents which are com- 
plained of took place Luchmi Prasad and 
several others were present at or very 
near the house when the accused threa- 
tened to beat him. The evidence given 
by Luchmi, it is said, is in conflict with 
this. What Luchmi said was that he had 
gone, the same morning, to the same 
house to try and collect the water-tax but 
had been unsuccessful : but later in the 
day he met Tabarak Hosain also on his 
way to the house of the accused and he 
went back with him thinking perhaps he 
might have better luck that time. He 
was outside the house at the time when 
the occurrence took place and he corro- 
borates the other witnesses as to the 
assault and the bad language used. 

The only discrepancy, if it be a dis- 
crepancy at all, is that whereas Tabarak 
Hosain said he went to the accused only, 
with a warrant peon the other witness 
Luchmi says he met him before he got 
there. Now the complainant certainly 
does in his evidence also say that Luchmi 
and other men, some of whom have given 
evidence, were present when the occur- 
rence took place. I do not think myself 
that there is any real discrepancy in the 
evidence. It may well be that when he 
gave the first part of his evidence he was 
referring to the time when he actually 
began to proceed to the house to collect 
the debt. 

Another matter which has been drawn- 
to our attention is that Gopi, the warrant 
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peon, who accompanied the complainant 
says that when they went to the house 
there were two boys reading in the dalan 
and he asked them to call Tulsi I-ral 
which they did and accused then came 
out, whilst Tabarak, the complainant, 
does not in fact refer to these boys being 
there at all. He certainly does not con- 
tradict the evidence but he has omitted 
the incident altogether. What he says is, 

“ I went to the house of the accused at 
10 A. M. and demanded taxes which he 
refused to pay. I informed and showed 
him the warrant, and so on. 

There is no real discrepancy there. It 
merely means this, that whereas Gopi 
had gone into evidence which was really 
not material, leading up to the actual 
assault ,the complainant had n'^t consi- 
dered it necessary to give all these details 
but has gone straight to the material 
points. I can find no discrepancies in the 
evidence such as would lead us to reject 
the whole of it and consider that the whole 
case was got up for some ulterior pur- 
pose. 

A suggestion has been made in the 
written statement that there was enmity 
between the complainant and the accused 
because the accused had threatened to 
charge him with committing a nuisance 
by going to the house of a prostitute at 
night somewhere in the neighbourhood of 
the accused’s own house but there is not 
a word of evidence in support of this 
charge and I think it may at once be dis- 
missed as altogether unfounded. 

The result is that we have come to the 
conclusion that the charge in this case 
has been made out. It is essential that 
people in the position of Tax Collectors, 
who are always very unpopular, should 
not be subjected to insults and annoyance 
by those who are by law bound to pay 
their taxes and we think therefore that 
some punishment should be inflicted 
upon the accused. Fortunately no damage 
was done and although the complainant 
was threatened he was not in fact beaten. 

We think in the circumstances of the 
case the accused should be fined a sum of 
Rs. 50 or in default one month’s simple 
imprisonment for the offence under S. 504. 
We also consider him guilty under the 
other section but we do not pass any 
separate sentence under that section. 
Rost, J- I agree. 

Ordtr rtvtrttd. 
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^ Coutts and Ross, JJ. 

Chandrik% Ram Kahar — Accused-Ap- 
pellant 

V, 

Emperor — Opposite Party 

Cr. A. No. 16 of 1922, decided on 23rd 
Feb. 1922, from the S. J., Singhbhum, 
dated 1st February, 1922. 

(a) Criminal P C, , S. 154 — First informant 
Failure to produce as witness makes prose cu- 
tion case suspicious — Penal Code, S. 302, 

The failure to record the statement of the first 
informant and his non- production before the 
Sessions Judge has the serious consequence of 
depriving the accused of the right of cross-exa- 
mination which will make the case of the prose- 
cution suspicious. The recording of the statement 
of the second informant does not make him the 
first informant. [P. 539, C, 1.] 

(b) Evidence Act^ S. 32 — Gestures by the per* 
son murdered are relevant but not their inter- 
pretation by witnesses present. 

Gestures made before death by the person mur- 
dered are admissible in evidence, but the opinion 
of the witnesses as to the meaning of such ges- 
tures is not evidence, the interpretation of the 
gestures being for the Court alone. [P. 539, C. 1.] 

Patel and Hyder Imam — for Appellant. 

Sultan Ahmad — for the Crown. 

CouttS) J« I — The appellant in this case, 
Chandrika Ram Kahar, has been con- 
victed by the Sessions Judge of Man- 
bhum-Sambalpur, under S. 302 of the 
Indian Penal Code for the murder of his 
wife Budhua Kaharin on the 9th October 
last and has been sentenced to death. 

The case for the Crown is that Chan, 
drika and his wife were not on good 
terms and that for this reason she lived 
almost entirely with her father Keshwar 
Ram. Before the date of her death she 
had been living with Keshwar for about 
six months, but on the evening of that 
day, at about 7 p. m. Chandrika came 
and said he wanted to take her to his 
house for the Dusserah festival. Keshwar 
lives in village Kasidih and Chandrika 
lives injugselai, a village about three 
miles south of Kasidih. Chandrika is said 
to have been accompanied by another 
man when he went to fetch his wife from 
her father’s house but afterwards this man 
disappeared. 

When Chandrika came to fetch hia 
wife Keshwar told her to go and they 
started off* together. They did not go 
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straight to Jugselai, however, but went 
to a Ramlila performance which was 
being held in a shamiam at Sakchi. 
There they stayed until about midnight 
when the performance ended and then 
went off together towards Jugselai. 

They had gone only about 200 yards 
when Chandrika seized his wife*s arm 
apparently because she was starting to go 
in a wrong direction. She asked him 
why he was doing this and he said it was 
because she must go to his house. She 
replied that she would go but he must 
not hold her arm. They then went on, 
she going ahead and he following. 

Next morning at about 10 a. m. Sub- 
Inspector, Sukhdeo Sahay who was 
investigating a case in the neighbour- 
hood, got certain information from one 
Ram Prasad in consequence of which he 
went with him and Mr. Rivett, Addi- 
tional Superintendent of Public Safety 
at Jamshedpur, to a spot near the path- 
way which runs from Kasidih to Jugselai 
where they found the womanBudhua lying 
partly supported by a heap of stones with 
her throat cut and her clothes covered with 
blood. There was a pool of blood at a spot 
about 45 paces to the north. The woman 
was unable to speak but when asked who 
had wounded her she touched the sindm 
mark on her forehead which is placed on 
the forehead of married women by 
their husbands. The Sub-Inspector asked 
the woman if by indicating the sindur 
mark she meant that she had been mur- 
dered by her husband and she nodded her 
head in assent. Mr. Rivett was then 
asked by the Sub- Inspector to go on his 
motor bicycle to the hospital and get 
medical help. He did so and Dr Sen, 
who is the Deputy Chiet Medical Officer, 
sent his assistant Dr. Roy in a car with 
necessary appliances. Dr. Roy took the 
woman to the hospital where they arrived 
about 11 A. M. and there an operation was 
performed which took about IJ hours. 
Meanwhile a Muhammadan, who cannot 
be traced, bad given information to 
Budhua’s father Keshwar Ram and Kesh- 
war went first to the thana and then to the 
hospital. The Sub-Inspector was there but 
apparently did nothing until after the 
operation when there seems to have been 
an interview with Budhua after which the 
Sub-Inspector recorded a statement of 
Keshwar which has been treated as the 
first information in the case. 


The Sub- Inspector then went to 
Jugselai which is about a mile from the 
place of occurrence and arrested the 
accused who was at the time sleeping in 
his house. After arresting Chandrika the 
Sub- Inspector took him to the hospital. 
From there the Sub-Inspector went to 
the District Superintendent of Police and 
with him went to try and find a Magis- 
trate, He failed to find either Of two 
Honorary Magistrates at their houses ; 
so he returned to the hospital. This was 
about 5-30 p. m. He then confronted 
Budhua with her husband Chandrika and 
asked her who had cut her throat where- 
upon she pointed to Chandrika. She was 
asked if any one assisted Chandrika and 
she held up her forefinger. This was taken 
to indicate that another man was assisting 
and when she was asked what the other 
man did she pressed back her head with 
both hands. Other questions were then 
asked and amongst them what she had 
been cut with ? In reply to this she mea- 
sured off about 9 inches on her arm and 
also held up two fingers together. Soon 
after rhis an Honorary Magistrate, 
Mr. Brokenshire appeared, and after a 
consultation with Mr. Rivett they both 
went into the room where the woman 
was, taking with them Chandrika and a 
pick-pocket who had been arrested and 
who happened to be there. Questions 
similar to those asked by the Sub Inspec- 
tor were put to her and she is said to have 
made the same kind of gestures indicating 
Chandrika as having wounded her with a 
knife and as having been assisted by 
some other person. After some ten or 
twelve questions had been asked the exa- 
minrtion was stopped by Dr. Sen on 
account of the condition of the woman 
who was by that time very exhausted. 
Budhua died on the 11th at about 5 p.m. 
and the evidence of the Sub-Assistant 
Surgeon who conducted the post-mortem 
examination shows that the larynx was 
completely divided through the thyroid 
cartilage and partly cut through the crico 
thyroid membranes, about l/3rd ^ inch of 
its diameter. The pharynx was cut. about 
2/3rd inch of its diameter beneath the 
thyroid cartilage and he deposes that she 
died from the effects of these injuries. 

There were other slight injuries which 
it is unnecessary to detail as they have no 
bearing on the case. The wounds could 
not have been self-inflicted and the medi- 
cal evidence shows conclusively that the 
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woman Budhua has been murdered. The 
murder appears to have been of a peculi- 
arly brutal character and there is no 
doubt that if Chandrika were guilty the 
only sentence which it would be possible 
to inflict would be the extreme penalty 
of the law. The question is whether the 
evidence is sufficient to establish Chand- 
rika’s^guilt. 

The learned Sessions Judge who has 
tried the case, which is a difficult one, 
with great care, has dealt with the diffe- 
rent stages of the prosecution case sepa- 
ratel)^ and for the sake of convenience I 
propose to deal with these stages in the 
order in which he has taken them. 

First there are, what has been referred 
to as the unhappy relations which are 
said to have existed between Chandrika 
and his wife Budhua. There are three 
witnesses in regard to this stage of the 
case. Keshwar the girl’s father and two 
neighbours, Mussammat Dhanmatia and 
Bhikari Lai. Bhikari Lai relates a 
curious incident which he says he witnes- 
sed when Chandrika beat his wife and 
threatened her with a sword stick. 

The story is uncorroborated though 
other persons are said to have witnessed 
the occurrence and this evidence has very 
rightly been rejected by the learned Ses- 
sions Judge. There remains the evidence 
of Keshwar and Mussammat Dhanmatia. 
Dhanmatia says she knows nothing about 
the relations which existed between 
Chandrika and Budhua. 

The learned Sessions Judge, however, 
seems to think that her evidence supports 
the view of unhappy relations because 
she deposes that Budhua did not live con- 
stantly at accused’s house but often came 
to her father’s house and was often fetched 
away by the accused’s father. This how- 
ever, is hardly a correct summary of her 
evidence on this point. What she says is : 

“I have been living there for four years 
and Keshwar was living there before 
me. I have seen Budhua at this house 
for six months. Before that she was not 
there. I had never seen the accused at 
Keshwar’s house before.” 

And agdin: — 

^ During the four years that Keshwar lived 
there Budhua used to come and go. Often the 
accused’s father used to take her oif to the 
accused’s house.” 

This indicates nothing more than a vary 
ordinary state of affairs ; and certainly 
does not support the view of unhappy 
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relations. 

I now come to Keshwar’s evidence. 

'before the Sessions Judge he says that 
the accused : — ‘‘married my daughter 
Budhua, nine years ago. She lived with 
him for four years off and on but was 
always coming back to my house on the 
plea of ill treatment. 

She cams last to my house in Kasidih 
in Chaii and lived with me for six 
months.” 

And again : — 

“During the six. menths she went away once 
for a week to the accused and complained about 
him on her return,” 

Before the Committing Magistrate 
however, w’nat he said was: — 

“ On last Chait my daughter came to my 
house after the death of my wife and children 

My daughter 

told me when she was younger that her husband 

ill-treated her She has 

not told me this since she came to live with me 
last Chait'' 

This clearly indicates that although 
when they were first married there may 
have been some ill-treatment of Budhua 
by Chandrika there is no reason to sup- 
pose that in recent years they have been 
on bad terms and I am unable to accept 
the version which Keshwar has given in 
the Sessions Court and which is obviously 
an improvement introduced to suit the 
prosecution case. 

It is true that Keshwar in his state- 
ment to the police which has been treat- 
ed as the first information in the case said 
that his daughter did not want to live 
with her husband as he used to ill-treat 
her. But this stitenent, as will pre- 
sently appear, is not really the first 
information at all ani consequently not 
evidence. When the evidence regarding 
this stage of the case is examined then it 
is clear that no case of unhappy relations 
between Chandrika and Bndhui is made 
out ; and, if anything, the evidence is to 
the contrary for boi.h Keshwar an 1 Dhan* 
mitiasay that when her husband came 
on the evening of the 9th, Budhua went 
away with him without any remonstrance. 

Dhanmatia further says that there was 
no quarrel or dispute at all and it 
seemed to her to be a case of 
an ordinary departure of the husband 
taking the wife. It is true that two 
witnesses, who say they saw Chandrika 
and Budhua at the Ramlila, said that 
when they left the Ramlila Chandrili|i 
seized Budhua’s arm. But why be did 80 
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is by no jtneans clear from their evidence 
and even they depose that she said that 
she would go along with him if he let hfer 
hand go. 

This hardly indicates unwillingness to 
go with him; moreover it is significant that 
before the Committing Magistrate neither 
of these witnesses say anything about the 
seizing of Budhua’s hand by Chandrika 
and I am very much inclined to think 
that this part of the evidence is embroi- 
dery. The evidence then, in my opinion, 
does not disclose any unhappy relation- 
ship between Chandrika and his wife and 
with this the motive for the crime dis. 
appears. 

I next come to the taking away of 
Budhua by her husband on the evening 
of the 9th. The evidence on this point 
consists of the statements of Keshwar and 
Dhanmatia. Both these witnesses say 
that Chandrika was accompanied by 
another man who, however, appears to 
have disappeared before Chandrika left 
with Budhua. 

This evidence, and in particular the 
evidence of Dhanmatia, which is entirely 
disinterested, has been believed by the 
learned Sessions Judge. No reason why 
it should be disbelieved has been shown to 
us and I accept it as establishing that 
Chandrika went to Kesh war’s house on 
the evening of the 9th and left with 
Budhua. 

The next stage of the case is the 
Ramlila party and the subsequent scene 
between the husband and wife. The wit- 
nesses to this are Ramdas Kahar, carter, 
and Sukhdeo Kahar, a mechanic at 
Tata’s Iron Works. They say that they 
saw Chandrika and his wife at the perfor- 
mance, that they stayed till the end. 
Ramdas and Sukhdeo were behind them 
as they went along the road after the 
performance and they saw the incident 
of the seizing of Budhua’s hand. 

For the reasons I have already given 
1 disbelieve the story of the seizing of 
Budhua’s hand and I am inclined to dis- 
trust the rest of their evidence. They do 
not give any reason for specially noticing 
Chandrika and Budhua at the Ramlila 
party. Ramdas says that there were 
separate places for men and women at 
the performance whereas Sukhdeo says 
there were not and they have certainly 
added to their story in the Sessions 
Court. 
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This they have done clearly in order 
to assist the prosecution case of unhappy 
relations between Chandrika and Budhua. 
and it would be, in my opinion, very^ 
unsafe to accept their evidence which 
looks to me suspicious as if it had been 
introduced in order to show that Chan- 
drika was with Budhua up till midnight 
because the prosecution case is. that 
Chandrika cut Budhua’s throat at about 
1 a. m. 

I now come to the most important part 
of case, namely, the direct evidence con- 
necting Chandrika with the crime. The 
evidence is that alleged to have been 
furnished by Budhua herself. The first 
information we have that Budhua impli- 
cated her husband is a passage in the com- 
mitment order to the following effect : — 

“ The Sub Inspector proceeded towards the 
place where he met one Ram Prasad (P. W. 15) 
who told him that he had seen the woman, and 
that she was alive — al*o that on being questioned,, 
she had pointed to the vermilion stain {sindur) 
on her forehead. Ram Prasad was of opinion 
that the woman meant to indicate that her hus- 
band had cut her throat.” 

Now, if this is so, Ram Prasad’s state- 
ment to the Sub- Inspector was clearly 
the first information in the case for he 
also deposed that the woman had been 
recognized ; yet not only was his state- 
ment not recorded as a first information 
by the Sub- Inspector but he was not 
examined in the Sessions Court and he 
was not even tendered as a witness. 

The learned Government Advocate 
suggests that he was probably not exa- 
mined or tendered because his statement 
before the Committing Magistrate was not 
in accordance with the statement which he 
had made to the Sub- Inspector and was 
an untrue statement made to bring his evi- 
dence into line with the prosecution case on 
this point. To satisfy ourselves on this 
point the learned Government Advocate 
has asked us to look into the police diary 
and we have done so. 

It appears that Ram Prasad’s state*- 
ment was not recorded by the Sub- 
Inspector but the Sub inspector made a. 
note to the effect that he got information, 
from Ram Prasad Bania that hd had seen 
a girl with her throat cut lying near the 
nullah of the new cooling tank: — 

** The girl was saying that her husband had cut 
her throat.” 

Now it seems to me that this statement 
does not necessarily conflict with the 
statement made before the Committing: 
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Magistrate but whether it does or not 
Ram Prasad was apparently the first 
person to see the woman Budhua and he 
was the first person to give information 
to the police. This being so, the Sub- 
Inspector should have recorded his state- 
ment as the first information and the 
Crown should certainly have either ex- 
amined or tendered him in the Sessions 
Court. 

The failure of the Sub- Inspector to 
record Ram Prasad’s statement as the 
first information entails the discarding of 
the so-called first information, and the 
non-production of Ram Prasad in the 
Sessions Court has had the more serious 
consequence of depriving the accused of 
the right to cross-examine a witness who 
either heard the woman speak or whose 
interpretation of gestures made by the 
woman is clearly the origin of the prose- 
cution case that she was wounded by 
her husband. 

Whether he was a false witness or a 
witness of truth he was a material wit- 
ness examined by the Committing Magis- 
trate and it was clearly the duty of the 
Public Prosecutor either to examine or 
to tender him. There can, I think, be 
no doubt that the real reason he was 
• withheld was because the Public Prose- 
cutor was afraid of the cross-examination 
which might arise out of the note made 
by the Sub- Inspector in his diary. His 
action was clearly unjustified and cannot 
but throw a certain amount of suspicion 
on the prosecuion case, 

I now come to the direct evidence, 
namely, the gestures made by Budhua in 
answer to questions; and in the first 
place I may remark that the learned 
Counsel for the appellant has not con- 
tended that thesegestures are not evidence. 
They are clearly evidence under S. 32 
of the Evidence Act and if authority for 
the proposition were required I need only 
refer to the Full Fench decision of the 
Allahabad High Court in the case of 
Queen Empress v. Abdulla (1). The inter- 
pretation of the gestures, however, is for 
the Court, alone and the opinion of the 
witnesses as to the meaning of such 
gestures is not evidence. 

The first gestures made by Budhua to 
indicate her husband as having wounded 
her were, so far as the evidence on the 
record goes, made to the Sub- Inspector 

(1) (1885) 7 All. 385*(1885) A. W. N. 78 (F.B.). 


when he first saw the woman about 10 
A.M. He says that when he first saw 
he^ he asked her who had wounded her 
and she lifted her right hand to the sindur 
mark on her forehead. Influenced clearly 
by what Ram Prasad had told him he 
asked if she meant her husband and she 
nodded her head as if assenting. 

The next evidence as to ithe gestures is 
the evidence of Keshwar. Before the 
Sessions Judge, he deposes to asking 
exactly the same questions and getting 
the same gestures in response. This was 
at the hospital at about 1 p.m., and it is* 
after this that the Sub-Inspector went 
and arrested the accused. I have no 
hesitation in saying that this evidence of 
Keshwar is false because in his statement 
to the Committing Magistrate he said that 
when he asked her who had cut her 
throat. 

“ She gesticulated by passing her hand 
to and fro near her throat.” 

This is almost certainly the true des- 
cription of what happened and the story 
told in the Sessions Court is a subsequent 
improvement. So far as the evidence of 
the Sub- Inspector is concerned, it seems 
curious if in fact Budhua’s gestures did 
indicate that the wounds had been caused 
by her husband that he did not go or 
send to arrest Chandrika at once and it 
appears to me that perhaps unconsciously 
he was influenced in interpreting some 
vague movements of the woman’s hand 
by what had been told him by Ram Pra- 
sad. It is impossible, therefore, in my 
opinion, to place reliance on this witness. 

I now come to the gestures made to 
the Sub- Inspector and Mr. Brokenshire 
on the evening of the 10th. The Sub- 
Inspector having already twice questioned 
the woman— once in the morning and 
again with Keshwar — it is somewhat diffi- 
cult to understand why he questioned 
her again. He does not explain this but 
it may have been because he had then 
arrested Chandrika and had him at the 
hospital. In his evidence he suggests 
that when he questioned Budhua, a per- 
son who was accused in another case was 
present as well as Chandrika. He does 
not say so definitely and I am unable 
to accept the suggestion that this was so 
because in his record of what took place 
he notes 

“ One of the accused, Chandrika Kahar 
has been caught at Jugselai and produced 
before Budhua Kaharin.” 
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Moreover, Dr. Roy who was present at 
the time makes no mention of any one 
except Chandrika, What the Sub- Ins- 
pector’s evidence then amounts to is this; 
producing Chandrika before Budhua he 
asked her who had cut her throat and she 
pointed to Chandrika. He then asked her 
if any one had assisted Chandrika and 
she lifted her forefinger : this was taken 
to indicate that there was another man, 
and asked what the other man did she 
pressed back her head with both hands. 
Asked with what she had been wounded 
she indicated about 9 inches on her arm 
and also held up two fingers together. 

Very shortly afterwards she was ques- 
tioiiedby Mr. Brokenshire in the presence 
of Chandrika and a man, an accused in 
another case who happened to be there. 
The questions he should ask were already 
indicated to him by Mr. Rivett who had 
been present in the morning wnen Ram 
Prasad spoke to the Sub-Inspector and 
who also had been present at the time 
when the Sub-Inspector questioned the 
woman in the evening. The questions 
were put by Mr. Brokenshire through 
Mr. Rivett and according to the evidence 
of these two gentlemen the gestures made 
by her were almost the same as those 
which had been made to the Sub-Ins- 
pector. 

Now, when Mr. Brokenshire was 
questioning the woman through Mr. 
Rivett, Dr. Sen was present and when 
the Sub-Inspector was questioning her 
Dr. Roy was present and on two impor- 
tant points in connection with the ges- 
tures made they contradict Mr. Broken- 
shire, Mr. Rivett and the Sub Inspector. 
They say that when the woman was 
asked with what she had been wounded 
sh ^ held her hands apart. 

Dr. Sen further says that when she 
was asked who had held her down she 
pointed to the other man who was in the 
room along with Chandrika. This state- 
ment of Dr. Sen, if we believe it, is very 
important because there is no suggestion 
that the other man who was in the room 
was the other accused in the case and it 
indicates that the woman was merely 
making vague movements without under- 
standing what was being asked or what 
she was doing and that those movements 
were interpreted by the Sub Inspector, 
Mr, Rivett and Mr. Brokenshire to fit in 
with the preconceived idea which they 


all undoubtedly had. 

I do not mean to suggest that any of 
these witnesses had intentionally given 
false evidence, but there is a very grave 
dinger that they may have interpreted 
vague gestures in accordance with their 
preconceived idea. The woman was ob- 
viously in a very weak state and evidently 
hardly knew what she was doing. Kesh- 
war says she wis salaaming everyone 
that came in. This salaaming may very 
well have been interpreted as touching 
the sindur mark and Mr. Rivett says that. 

“ The woman sometimes answered at once and 
sometimes turned her head to the wall and made 
no answer until it had been repeated. She did 
not seem to understand that a question was 
directed to her until she was touched." 

The questioning of the woman finally 
had to be stopped by the doctor on ac 
count of her exhausted condition. In these 
circumstances it would, in my opinion, 
be in the highest degree unsafe to rely on 
gestures made to witnesses who as I have 
already said, had a strong preconceived 
idea that it was Chandrika who had 
wounded the woman. 

The learned Sessions Judge has not 
accepted the evidence of the doctors 
where they contradict the Sub-Inspector, 
Mr. Rivett and Mr. Brokenshire ; but 
they are very emphatic in their contra- 
diction, and I think it is just as probable 
that they are right as that the other wit- 
nesses are right. 

There are two other reasons, why I 
think it would be dangerous to accept the 
evidence as to the gestures which has been 
given by Mr. Brokenshire and Mr. Rivett. 
One is that the record of the interview 
was made after it was over. This intro- 
duces a possible element of mistake in- 
creased by the preconceived idea, because 
the witnesses have deposed after referring 
to this record. 

The other is that Mr. Brokenshire’s 
knowledge of the vernacular is clearly 
not great. I do not know what Mr. 
Rivett’s qualifications in this regard may 
be, but it is not at all impossible that the 
questions as put by these gentleman might 
not be understood. For all these - reasons, 
it would, in my opinion, be very unsafe 
to rely on the direct evidence which is 
supposed to have been given by the 
woman Budhua. 

The only evidence then which connects 
the accused with the crime is that at 
about 7 p. M. in the evening he went to 
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Keshwar’s house and his wife left with 
him ostensibly to go to his house at 
Jugselai. This undoubtedly is a very 
suspicious circumstance and the accused, 
if he is in fact innocent, would have been 
well advised to explain his movements 
after that time. Accused persons, how- 
ever, are very often badly advised in this 
country and the learned Government 
Advocate has admitted that this in itself is 
not a circumstance on which a conviction 
could be based. 

Moreover there are circumstances in 
the case which are certainly favourable to 
the accused. The instrument with which 
the crime was committed has not been 
found nor have any blood stained clothes 
belonging to the accused been found 
although it is almost certain that the 
clothes of the person who wounded the 
woman must have been stained with blood. 
The accused's conduct too after the 
occurrence seems more consonant with 
innocence than with guilt for when the 
Sub-Inspector went to arrest him he found 
him asleep in his house. 

Further the prosecution case does not 
by any means eliminate the possibility of 
the crime having been committed by 
some one other than the accused. The 
woman's father deposes that when she 
left him she was wearing more ornaments 
than were found on her person when she 
was first seen by the Sub Inspector and 
Rs. 4 out of Rs. 5 which her father had 
given her when she left the house had 
disappeared. It is not suggested that 
either the ornaments or the money were 
taken by the accused so that some one 
must have robbed her and it is not impos- 
sible that the robber was the person who 
wounded her. 

F urther the prosecution case clearly 
indicates another person besides the 
accused being implicated for a second 
man is said to have gone to Keshwar's 
house with the accused when he went to 
fetch his wife and unless we accept, the 
gestures of the woman in pushing her head 
^back as indicating the part taken by the 
second person, which we cannot do for the 
reasons I have given, this second man 
might very well be the person who com- 
mitted the murder. 

In the result then I am not satisfied 
that the case against the accused has 
been established and I would set aside the 
conviction and sentence and acquit him. 

Ross; J. agree. Conviction set aside* 
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CoUTTS AND Ross, JJ. 

TSfand Lai Sahu — Defendant* Appel- 
lant 

V. 

Tikait Shfinivas Huhm Singh Deo 

PlaintifF.Respondent. 

Appeal No. 1130 of 1920, decided on 
12th January, 1921, from 0%. J. C., 
Chota Nagpur, dated 19ih August, 1920. 

Adverse posse$sion — Service tenure — iVo«- 
performanoe of service does not make posse 
sion of holder adverse. 

Mere non-performance of service does not in 
itself make the holdinj^ adverse. To make the pos- 
session adverse, there must be a refusal to per- 
form service or a claim to hold the lands free of 
service. [P. 542, C. 2 . j 

G* S* Prasad — for Appellant. 

Kulwant Sahay — for h'espondent. 
CouttS) J. ;-“This appeal arises out of 
suit brought by Tikait Shrinivas Hukuni 
Singh Deo through the Manager of the 
Encumbered Estates for resumption of 
tola Karaintoli of village Barpani on the 
ground that it is a service tenure, and that 
the present holder of the tenure has 
refused either to render services or to give 
up possession of the tola. 

The suit was dismissed by the Court 
of first instance on two grounds : (1) that 
the tenure was not a service tenure and 
that no particular service attached to the 
tenure, and (2) that the suit was barred 
by limitation as the service, if any, ceas- 
ed to be performed in 1905 and the right 
to resume accrued with the non-perfor- 
mance of service which was more than 12 
years before the suit was instituted. 
On appeal to the learned Judicial Com- 
missioner it was held that the tenure was 
a service tenure, and that although scr- 
vice for the tenure ceased to be rendered 
in 1905, the suit was not barred as there 
had been no claim or refusal of service 
until the year 1915. It appears that the 
tenure was granted in the year 1893 by 
the father of the plaintih to two brothers 
Sonu Singh and Sukru Singh and the grant 
was by an amalnama which set forth that 
it was a hereditary grant on condition of 
service. The grant was to continue as long 
as the grantees or their heirs were present 
for service every day. 

The finding that the tenure is a service 
tenure is a finding of fact with which we 
cannot interfere in second appeal ; 
and it has not been suggested by the 
learned Vakil for the appellant that we 
should interfere with this finding. 
But he contends that in the year 1905 
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the character of the tenure changed and 
that after that date it was no longer a 
service tenure ; consequently the stflt 
having been brought in 1918, it is barred 
by limitation. 

The history of the tenure is that it re- 
mained in possession of Sonu Singh and 
Sukru Singh until the year 1905 when it 
was put up for sale by the manager of the 
estate for arrears of rent and was pur- 
chased by one Bulaki Singh. Bulaki 
Singh sold his right to Bala Padha Sena- 
pati who sold it to the defendant in the 
year 1915. These sales were in the form 
of muhavavYi leases, but it is admitted on 
both sides that the transactions were in 
fact sales. 

Neither Bulaki nor Bala Padha Sena- 
pati obtained mutation of the tenure 
which continued to stand in the names of 
Sonu and Sukru. In 1915 the defendant 
applied for mutation and Sukru Singh 
and Sonu Singh’s son filed a petition re- 
fusing to render service and relinquishing 
the tenure. On these facts it is contended, 
as I have already said, that in 1905 when 
the tenure was sold, it changed its charac- 

The service, it is alleged, continued to 
be rendered by Sonu and Sukru whereas 
the tenure itself, free from the service, 
was transferred. It appears that at the 
sale for arrears of rent the service was 
described as a service tenure and it is so 
described in the sale certificate. The 
character of the tenure was, therefore, 
not changed by the landlord, and not 
having been changed by him its service 
character must remain. 

For the contention that the character 
did change reliance has been placed by 
the learned Vakil for the appellant on 
Kcval Kubev v. The Talukddvi Settlement 
Officer and Getgubhai Ahheangji Talukdar 
(1). That is a case in which rent free 
land was granted for service to one Jiva 
Karshan. Jiva Karshan had nothing to 
do with the land after the year 1834, and 
it had been sold by him and dealt with 
by various persons : but so long as Jiva 
Karshan lived and the service was per- 
formed the Talukdar frona whom the 
grant was held had no occasion to require 
any service from the transferees *. Jiva 
Karshan died in 1853 and it was held that 
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at that time the right to resume accrued : 
and as the suit was brought more than 12 
years from that date it was barred by 
limitation. 

This decision so far as it goes, far from 
assisting the appellant is against him, 
because it would seem to show jthat the 
period of limitation begins not with the 
date of sale by the original grantee but 
from the date of the death of the original 
grantee when service could no longer be 
performed by him. In the present case 
there is no suggestion that Sonu Sukru 
died more than 12 years before the insti- 
tution of the suit, so that so far as this 
case is concerned, it does not assist the 
appellant, . 

The question, however, remains 
whether the suit is barred on account of 
the finding that service ceased to be ren- 
dered in 1905. The view of the learned 
udicial Commissioner is that it is not 
arred because there was no refusal or 
claim of service between 1905 and 1915. 
In support of this view he has relied on 
Komar gowda v. Bhimji Keshav (2) in 
which case it was held that the fact that 
no services were performed does not in 
itself make the holding adverse. To make 
the holding adverse there must be a re- 
fusal to perform service or a claim to 
hold the lands free of service; 

This would appear to be the correct 
view of the law, and in my opinion the 
appeal has been rightly decided by the 
learned Judicial Commissioner. 

I would accordingly dismiss this appeal 
with costs, 

Ro 88, J. ••—I agree. 

Appeal dismissed, 
(^(1899) 23 Bom. 602=1 Bom. L. R, 61. 
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Das and Adami, JJ, 

Mathura Prasad Sahu — Appellant 

V. 

Dasai Sahu and another — Respondents. 
Appeal No. 64 of 1919, decidffl on 12th 
January, 1922, from 3ub-J., Saran, 

(a) Transfer of Property Aott S. 32-~^alefor 
revenue — Doctrine applies. 

The doctrine of Ws Pendens applies to involun- 
tary as well as voluntary sales. It applies also to 
a sale for arrears of revenue [P. 543, C. 2.) 
(h) T, P. Act, S, 52— Mortgage-decree^ 
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Rent sale after mart gage- decree — Subsequent 
sale in execution of mortgage^ decree — Latter 
.•purchaser is entitled to possession. 

After the mortgage-decree in favour of plain- 
tiff, the property was sold for arrears of rent and 
the defendant acquired by purchase the right, 
title and the interest of the judgment -debtor. The 
property was then sold in execution of the mort- 
gage-decree, The mortgagee-purchaser, who ob- 
tained symbolical possession sued for actual pos- 
sessions. 

Held : — He was entitled to succeed in this suit. 

[P. 543, C. 2 ; P. 544. C. 1.] 

5. C. Mitter and S. Saran — for Appel- 
lant. 

Kulwant Sahai and Ilarnarain Prasad — 
for Respondents, 

Das, J- • — In my opinion the decision 
of the learned Subordinate Judge is right 
and ought to be affirmed. The facts 
shortly are as follows : — 

In 1913 the present plaintiff instituted 
a suit, being suit No. 144 of 1913, against 
one Badri Narain on the foot of three 
mortgages executed by Badri Narain in 
favour of the plaintiff. These three mort- 
gages were executed on the 24th Febru- 
ary, 1905, 4th August, 1906 and 1st 
August, 1906, respectively. 

By the first bond a 13 annas share in 
Manopur Gambhir was mortgaged ; by 
the second bond 9-annas 4- pies share in 
Manopur Gram was mortgaged, and by 
the third bond both the properties were 
mortgaged. On the 26th March, 1914, the 
plaintiffs obtained a preliminary decree 
and on the 27th February, 1915, they 
obtained the final decree. 

It appears that on the 4th June, 1915, 
the residuary share in Manopur Gambhir 
was sold for arrears of Government. It 
is conceded that by such purchase the 
defendant acquired the right, title and 
interest of the judgment-debtor, that is 
to say, Badri Narain. On the 10th 
February, 1916, Manopur Gambhir was 
sold in execution of the mortgage-de- 
cree and was purchased by the decree- 
holder. 

The plaintiff obtained delivery of pos- 
session on the 28th May, 1917, through 
Court but failed to obtain actual posses- 
sion from the defendant who claimed 
title to Manopur Gambhir by virtue of his 
purchase at the sale for arrears of 
Government revenue. 

We are in this appeal concerned with 
the question whether the plaintiff as the 
auction-purchaser is entitled to recover 
possession of the property from the 
defendant who purchased the property at 


the sale for non-payment of Government 
revenue. 

•The first point that has been urged on 
behalf of the appellant is this. That the 
doctrine of Us pendens does not apply, 
and accordingly there is still a right 
of redemption in the defendant. The 
learned vakil relied for his argument on 
the express language of S. 52 of the 
Transfer of Property Act. That section 
runs as follows: — 

* During the active prosecution in any 
Court having authority in British India, 
or established beyondthe limits of British 
India by the GovernofGeneral in Coun- 
cil of a contentious suit or proceeding in 
which any right to immoveable property 
is directly and specifically in question, 
the property cannot be transferred or 
otherwise dealt with by any party to the 
suit or proceeding, so as to affect the 
rights of any other party thereto under 
any decree or order which may be made 
therein, except under the authority of 
the Court, and on such terms as it may 
impose. 

The argument of the learned vakil is 
this. That S. 52 by the express language 
which has been adopted by the Legisla- 
ture, only applies to a voluntary transfer 
and not to an involuntary transfer such 
as that which has taken place in this case 
and by which the defendant has acquired 
title to the property. 

It may be conceded that so far as the 
language of S. 52 is concerned, it to some 
extent supports the contention of the 
learned vakil, but having regard to the 
numerous cases which have been de- 
cided on the point, it is plainly impos- 
sible for us to encourage this argument 
at the present day. The authorities are 
all collected in Dr. Ghose’s book on the 
Transfer of Property Act under S. 52, 
and there is a case to which the learned 
Subordinate Judge refers, [the case of 
Hay Shankar Prasad Singh v. Shew Gohtnd 
Shaw (1)] which is an express decision 
against the contention of Mr. Mitter. 
That case was argued on one side by 
Dr. Rash Behary Ghose and on the other 
by Mr. Saroda Ch. Mitter. 

It may be assumed that whatever 
could be said was said and Mr. Justice 
Ghose, who delivered judgment in 
the case, assumed that the doctrine 
would apply to an involuntary 

(1) (1899) 26 Cal. 966«4 C. W.N. 317.^ 
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(sale. But the learned vakil says that 
fthere is a distinction between an execution 
isale and sale for non-payment of Govern- 
fment revenue. I am unable to appre- 
Iciate the distinction. In my opinion the 
View of the learned Subordinate Judge 
Ion this point is right and must be affirm- 
|ed. 

The next argument is that the decree 
which was obtained by the plaintiff in the 
suit to which I have already referred was 
not a mortgage- decree and that there was 
a right of redemption in Badri Narain 
and there is still a right of redemption in 
the defendant. The decree, however, is 
passed as a mortgage-decree and it is im- 
possible to hold now that the decree 
which was passed as a mortgage-decree 
was in fact not a mortgage decree, but 
the contention of the learned vakil is 
this : That the plaintiff brought one suit 
in respect of three mortgages and that it 
was incompetent to the learned Subor- 
dinate Judge to direct all the properties 
to be sold in default of payment by Badri 
Narain of the aggregate sum of money 
that was due to the plaintiff on all the 
mortgages. 

Now if that was so, I think that the 
only remedy which was available to Badri 
Narain at that stage was to appeal from 
that decree to the iHigh Court, but that 
course was not adopted by Badri Narain. 
The Court was the only Court that could 
deal with the matter ; it did deal with the 
matter and in my opinion it cannot be 
suggested that the Court had no jurisdic- 
tion to*pass the decree which in fact it did. 

But the facts are not what they are 
stated to be by Mr, Mitter. We have 
looked into the decree which was passed 
by the learned Subordinate Judge and it 
seems to me that what the learned Sub- 
ordinate Judge did in fact was to give the 
plaintiff three decrees on the foot of three 
mortgage bonds. The accounts were all 
directed to be taken separately the mort- 
gaged properties under each bond were 
specifically mentioned in the decree, and 
the learned Subordinate Judge directed 
that on default of payment by the mort- 
gagor of the money due to the mortgagee 
on the taking of accounts, the mortgaged 
properties or sufficient portion thereof 
should be sold. 

I take the decree to mean that upon de- 
fault on the part of the mortgagor to pay 
the money due in respect of each bond, the 
properties covered by that bond would be 


sold. That seems to me to be the plain 
meaning of the decree that was passed by 
the learned Subordinate Judge- If that 
be so, then the question is at an end and 
the decision of the learned Subordinate 
Judge must be correct. 

The only other point is that *the pro- 
perty did not belong to Badri Narain. 
According to the contention of the defen- 
dant, Badri Narain was one of three 
brothers, the other brothers being Thakur 
Prasad and Ram Nath and that the pro- 
perty was in fact purchased by Thakur 
Prasad, According to Mr, Mitter there 
was a separation between the three bro- 
thers and Babu Badri Narain had no title 
to mortgage the properties to the plaintiff. 

The evidence has been dealt with by 
the learned Subordinate Judge and though 
it is quite true that upon the death of 
Thakur Prasad his widow Rajo Kuer was 
for the time being registered as the owner 
of the property in question, still we cannot 
altogether ignore the civil suit which was 
instituted by Badri Narain and Ram Nath 
against Rajo Kuer nor can we ignore ihe 
consent decree which was passed by which 
Rajo Kuer admitted three brothers to be 
joint and that the property belonged to 
the three brothers jointly. But it is urged 
that there was a subsequent suit by Rajo 
Kuer’s daughter against Ram Nath and 
Badri Narain to recover possession of the 
property on the allegation that her father 
had purchased the property while he was 
separate from Ram Nath and Bunwari 
Lall. 

This suit, however, was brought after 
the decree was in fact obtained by the 
plaintiffs in this suit against Badri Narain 
and the decree which was in fact obtained 
by Rajo Kuer's daughter is dated the 2Sth 
June, 1916. The learned Subordinate 
Judge holds, and I think rightly, that that 
was an entirely collusive suit in order to 
def<=‘at the title of the plaintiff. 

This appeal must be dismissed with 
costs. 

Adatnii J. I agree. 

Appeal dismissed, 
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Ross, J. 

Pafsuvam Rai — Petitioner 

V. 

Shivajatan U padhaya and olhfs — Oppo- 
site-Parties. 

Ciiniual Revision No. 97 of 

1922, decided on 23rd March, 
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Criminal P, C., S. 146—Sotne inquiry is 
necessary before passing order. 

Before attaching the property, a Magistrate 
must make some enquiry in order to ascertain, 
if possible, who was in possession. 

5. N. Roy--iox Petitioner. 

Manohar La/— for Opposite Party, 
Judgment ^ case the learned 
Magistrate attached the land in dispute 
under S, 146, Criminal Procedure Code, 
holding that it was not possible to ascer* 
tain as to who was in possession because, 
on the date fixed for hearing, the parties 
did not appear. 

The learned Counsel for the opposite 
party concedes that the order cannot be 
supported. It was the duty of the learned 
Magistrate, before attaching the property, 
to make some enquiry in order to ascer- 
tain, if po3:jible, who was in possession. 
No enquiry was made and the order can- 
not stand. 

The order is set aside and the case must 
be remanded to the Magistrate to take 
evidence and decide it according to law. 
Order set aside. 

Case remandeds 
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Jwala Prasad and Adami, JJ. 
Makesh Appellant 

V. 

Darbari Respondent. 

Cr, Ref. No. 45 of 1921, decided on 
3rd January, 1922, from S. J., Shahabad. 

B€ngal Local Self -Government Act (Bengal 
Act III of 1^85), Ss. 139, 140 and 78Sye-law 
prohibiting encroachment — Imposition of 
penalty — Validity . 

The District Board has impliedly, if not 
expressly, power to provide for. by its bye-laws, 
the punishment for encroachments over its roads 
in order to carry out the provisions of S. 78 of 
the Act, namely, to provide for the repair and 
maintenance of its road. 11 C. W. N. 175 (notes) 
Diss. [P 546, C. 1,] 

Jwala Prasad, J. :-~-This is a refer- 
ence by the Sessions Judge of Shahabad 
under S. 438 of the Code of Criminal Pro- 
cedure, recommending that the convic- 
tion of and the sentence passed by the 
Magistrate upon the accused under the 
bye-law framed by the District Board of 
Shahabad under S, 139 of the Local Self- 
Governdient Act (Act III of 1885), B. C. 
bo set aside, on the ground that the bye- 
law in question is ultra vires. 

The bye-law in question runs as fol- 

lows 


•• Whoever encroaches on any road by 
cultivating crops, or by ploughing it up 
for cultivation or by the construction of 
any building or structure thereon, except 
bf the permission of the Chairman of the 
District Board shall be liable to a fine not 
exceeding Rs. 50 and to a further fine not 
exceeding Rs. 2 for every day on which 
the offence is continued,'* 

S. 139 of the Act says : 

Every District Boarder Local Board 
empowered in this behalf by the Lieute- 
nant-Governor, may, subject to the con- 
trol of the Lieutenant-Governor, make 
bye-laws for carrying out all or any of 
the purposes of this Act.*’ 

S. 140 empowers the Board to pro- 
vide for the punishment of a breach of 
the bye-laws with a fine which may ex- 
tend to Rs. 50, and in the case of con- 
tinning breach, with a further fine which 
may extend to Rs. 5 for every day during 
which the breach is continued. Thus a 
District Board is empowered to make a 
bye-law, for carrying out the purposes of 
the Act. 

S. 78 of the Act enjoins upon the 
District Board the duty.. ..to provide for 
the repair and maintenance of roads, etc., 
which have been taken charge of by the 
Board under the Act, or towards which 
it may have agreed to contribute. 

The learned Sessions J udge holds that 
the words “ repair and maintenance ” in 
the section cannot possibly include en- 
croachment on the roads and therefore 
the District Board has no right to make 
a bye-law for the purpose of punishing 
persons making encroachments upon the 
roads. He has relied upon the case of 
Ramanath Ghosh v. Emperor (1) which 
fully supports his views and is on all 
fours with the present case. 

Now, the words “ provide for’’ in the 
section mean to procure means in ad- 
vance or to take measures in view of an 
expected or possible need, and the word 
maintenance of a road means the keep- 
ing it up. Maintenance of way has a 
technical meaning of maintaining in re- 
pairs all fixed property of a road, such as, 
tracks, bridges, etc., which are the neces- 
sary appurtenances. The above mean- 
ings of the words have been taken from 


1922 P—69 & 70 


tl) (1906-07) 11 C. W. N. 175 (notes.) 
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Webster’s and the Imperial Dictionaries. 

Thus under the section, a duty is cast 
upon a District Board to keep the road in 
repair and to maintain it by keeping in 
repairs the bridges, tracks, etc., on the 
road by providing funds and taking 
necessary measures with respect thereto. 

On the one hand^ it is possible to 
contend that no duty is cast upon the 
District Board to provide by its %e-law 
for the punishment of persons encroach- 
ing upon their roads. On the other hand, 
it is difficult to see how a road can be 
maintained in its proper condition with- 
out preventing encroachments thereon 
and impliedly the District Board would 
be deemed to be authorised to make bye- 
laws making such encroachments penal 
in addition to the provisions made for 
dealing with encroachments on roads by 
the penal laws of the country, such as, 
the Indian Penal Code and the Code of 
Criminal Procedure (S. 133), 

The point is not free from difficulty 
and in view of the decision of Stephen,]., 
in the case cited above, I was, at one 
time, inclined to refer this case for the 
consideration of a larger Bench so as to 
decide the point once for all, inasmuch as 
it is of great public importance. On 
further consideration I have come to the 
conclusion that the case should not be 
referred to a larger Bench but should be 
decided by us. 

No decision of any Court, excepting 
,that of Stephen, ]., referred to above, has 
|been shown to us. I have fully consider- 
^ed that decision in the lis^ht of the provi- 
sions of the Local Self-Government Act, 
and hold that the District Board has 
implied, if not express power to provide 
for, by its bye-laws, the punishment of 
encroachments over its roads, in order to 
carry out the provisions of S. 78 of the 
Act, namely, to provide for the repair and 
maintenance of its roads, etc., S. 139 
empowers the District Board to make 
bye-laws and S. 140 empowers it to 
impose punishment for the breach of bye- 
laws. 

I, therefore, differ from the view taken 
by the learned Sessions Judge of Shaha- 
bad as well as by the Calcutta High 
Court and hold that the bye-law is not 
ultra vires and the conviction of and the 
sentence passed upon the petitioner was 
not without jurisdiction. 


I decline to accept the reference.* 
Adami. J.:— I agree. 

Reference not accepie d. 
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CoUTTS AND Ross, JJ, 

Beni Ray — Plaintiff-Appellant 

v. 

Bahui Bacha Kuer — Defendant-Respon. 
dent. 

Appeal No. 1080 of 1920, decided on 
9th January, 1922, from Dist. J., Saran, 
dated 1st April, 1920. 

(a> Publio Demands Recovery Act (Bengal 
Act 1 of 1895) S, 3l-^“ And in some aonspicu* 
ous part of the land " — Applies only to service 
by affixture in Certificate Offiaer*s office. 

The words “ and also in some conspicuous 
part of the land ” in S. 31, refer only to cases in 
which the service is effected by fixing a copy in 
some conspicuous place in the office of the Certi- 
ficate Officer and not to a case in which the notice 
is served by fixing a copy on the outer door of 
the house in which the judgment-debtor ordi- 
narily dwells or carries on business. 

[P 547. C. 1,2.] 
(b) Public Demands Recovery Act — (Bengal 
Act 1 of 1895), S. 10 — Person absent from 
home — Service by affixture is sufficient — One 
CO- sharer not served — Sale is void only in 
respect of his share. 

Where the person was temporarily away from 
home and service of notice could not be effected 
on any adult male member. 

Held : that service by fixing a copy on the 
outer door of the house in which he ordinarily 
resided was sufficient service. 1C L, J. 550 
distinguished. [P. 547, C. 2.] 

Where a notice is issued regarding sale of pro- 
perty in which there are more than one co- 
sharers and it is not served on one of the co- 
sharers by reason of his death, the tale even if 
void is void only in respect of the share of the 
deceased co-sharer, [P. 547, C. 2.] 

B, N. Mitter — for Appellant. 

CouttS) J. '.—The facts of this case are 
shortly as follows: — One Ramsugand 
Rai had a 7-annas share in village Chit- 
rauli. His four sons Triloke, Mahadeo, 
Sirtaj and Sheobasant, on his death, 
each inherited one quarter share. In the 
year 1905, 5 annas 3 pies share which 
belonged to the branches of Triloke, 
Sirtaj, and Sheobasant was se^ld in a 
certificate sale for arrears of road cess 
and purchased by defendant ' No. 2, 
Ruder Prasad. Ruder Prasad sold to 
Ajgaibi Dube, defendant No. 3, and sub- 
sequently Ajgaibi sold to Babui Bacha 
Kuer the defendant No. 1. The heirs 
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of Triloke Sirtaj sued these defeudants 
for recovery of their shares on the ground 
that the certiEcate sale was invalid be- 
cause there were no arrears of road cess 
and because the notice under S. 10 
of the Public Demands Recovery Act had 
not been properly served. There were 
also allegations that the sale proclamation 
was fraudulently served and that in spite 
of the various sales the plaintiflFs had re- 
mained in possession. 

The suit was decreed in the Court of 
first instance, but on appeal to the learn- 
ed District Judge the suit was decreed in 
respect of 1 anna 9 pies, the share of 
Sirtaj who was dead b‘?fore notices were 
served, and the plaintiflFs who represented 
his share were declared to be entitled to 
recover possession on payment to the 
defendant No. 1 of the sum due to her on 
account of the payment of encumbrances. 
The suit was remanded for determination 
of the exact amount which was payable. 
The plaintiflFs appeal. 

The first point urged before us is that 
the sale was void and inoperative because 
the notice of demand had not been legally 
served on the plaintiflFs, and the argument 
on this point is divided into two branches; 
firsti that it had not been served on some 
conspicuous part of the land, and, second^ 
fy, that sufficient diligence had not been 
exercised in order to effect a personal 
service. The first branch of the argument 
is in my opinion bised on a misreading of 
S. 31 of the Public Demands Reco- 
very Act. 

The portion of that section with which 
we are concerned runs as follows : — 

“And, if no such adult male member of 
his family can be found, the notice may 
be served by fixing a copy on the outer 
door of the house in which the judgment- 
debtor ordinarily dwells or carries on 
business, or by fixing a copy thereof in 
some conspicuous place in the office of 
the Certificate Officer issuing the same, 
and also in some conspicuous part 
of the land, if any, affected by the service 
of the notice* 

. It seems.clear from the wording of this 
section that? the latter portion of the 
clause, “ and also in some conspicuous 
part of the land’* refers only to cases in 
; which the service is eflFected by fixing a 
: copy in some conspicuous place in the 
office of the Certificate Officer and not to 
cases in which the notice is served by fix- 


ing a copy on the outer door of the house 
in which the judgment-debtor ordinarily 
dwells or carries on business. If it had 
been otherwise, the words ** by fixing a 
copy thereof** would not have been insert- 
ed between the words “ or ’* and “in some 
conspicuous place.** 

The next branch of the argument is 
that due diligence was not exercised in 
order to have the notices personally ser- 
ved. This contention must also in my 
opinion fail. It appears that the judg- 
ment-debtor could not be found at home 
nor could service be eflFected on any adult 
male member ; and the only information 
which could be obtained was that the per- 
sons on whom notice was to be served 
were in Calcutta. 

With meagre information of this kind 
it was impossible to have a notice served 
in Calcutta, and the only alternative left 
was to serve by fixing the copy on the 
outer door of the house, which was done. 
We have been referred by the learned 
Vakil for the appellants to the decision of 
Ambica Prasad v. Gopal Buksh Das (1). 

That case, however, has no hearing on 
the present case because in that case there 
was a permanent change of residence, 
whereas in the case before us the persons 
to be served had only gone to Calcutta 
for a short time and were returning to 
their own homes. 

The last point which has been urged be- 
fore us is that as the sale has been found 
to be void in respect of the share of Sirtaj 
because he was dead before the notice was 
said to have been served, the sale being 
one and indivisible it is wholly void. No 
authority for this proposition has been 
shown to us and in any case on the facts 
of the present case it cannot succeed. 

Each of the persons to be served had a 
one-third share in the property, so that 
even if the sale was void in respect of the 
share of one of them it would not be bar 
red in respect of the shares of others 
whose shares were entirely separate. 

In the result I see no reason to inter- 
fere with the decision of the learned Sub- 
ordinate J udge and I would dismiss this 
appeal. 

Ross, J. I agree. 

Appeal dismissed* 


(l) (1905) 1 C. L, J. 550, 
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Das and Adami, JJ. 

R&ghinath Misva and Plaintiffs- 

Appellants 

V. 

Ram Beheva and Defendants- 

Respondents, 

Append No. 35 of 1921, decided on 2nd 
December, 1921, from Dist.J., Cuttack, 
dated 9th May, 1921. 

(a) Reoord*of*Rights— Provincial Settlement 
Record may rebut presunptwn of correctness 
arising from Revisional Settlement Record, 

If in fact the plaintiffs were rafa tankidars at 
the time of the Provincial Settlement, there is no 
procedure by which they become tanktdars at the 
time of the Revision of Settlement. The Provin- 
cial Settlement Records must be considered to be 
of very high value in determining the status of 
tenants and is sufficient to rebut the presump- 
tion of correctness that must attach to the Revi- 
aional Settlement Records where it is conceded 
that there is no evidence in the case on the point 
9 eX.J. 284 Foil. [P. 548. C. 2.] 

(b) Orissa Tenancy Act, Ss. 57 and 237 
Under-raiyat cannot acquire — of occu~ 
pancy tenant by custom. 

An under-raiyatby custom may acquire certain 
privileges of occupancy tenants and it may be 
that one of these privileges is that he is not 
entitled to be ejected merely on notice under 
S. 57. But he could not by custom acquire the 
status of occupancy tenant. (5 Pat L.J 373 
Foil.). [P- C. 1.] 

]. N. Bose and S. N. Eoy—ior Appel- 

lants. _ ^ _ 

A. Manan and B. Das— fox Respon- 

dants. 

j. This appeal arises out of a 
suit instituted by the plaintiffs for eject- 
ment of the defendants from 4,582 acres 
of land in Khurda. The plaintiffs des- 
cribe themselves as rafatankidars and it 
is their case that the defendants are shikmi 
raiyaiSi that is to say, under^raiyats. The 
Provincial Settlement records the plain- 
tiffs as rafatankidars but the Revisional 
Settlement describes them as tankidars 
and the defendants as haying rights of 
occupancy in the land in dispute. 

The learned Judge has come to the 
conclusion that the entry in the Revi- 
sional Settlement record must be pre- 
sumed to be correct until it is shown to 
be incorrect, and his view is that the 
Provincial Settlement is by itself insuffi- 
cient to rebut the presumption that the 
Revisional" Settlement record is correct. 


Now in my opinion this is not a very 
correct way of stating the position. As 
was held in the case of Sheonandan 
Prasad v. Bacha Rant (1), evidence of 
facts, documentary and oral, of a date 
prior to that of the publication of the 
Record-of Rights is admissible and 
should be taken into consideration in 
determining whether the presumption 
under S. 103-B of the Bengal Tenancy 
Act, as amended has been rebutted or 
not. 

Now, as I understand the position, in 
the yefir 1839 the Government agreed to 
a compromise with tankidars or holders 
of land on quit-rent to the effect that on 
condition of their agreeing to pay rent at 
certain rates fixed by Government no 
enquiries would be made into the liability 
of their holding on resumption. I under- 
stand that the quit rates so fixed were 
termed rafki or terms at fixed rates and 
the holders of the land were known as 
rafatankidars. 

If in fact the plaintiffs were rafatanki- 
dars at the time of the Provincial Settle- 
ment there is no procedure by which they 
became tankidars at the time of the Revi- 
sional Settlement. The Provincial 
Settlement records must be considered of 
very high value in determining the status 
of tenants and in my opinion the Provin- 
cial Settlement record is sufficient to 
rebut the presumption of correctness that 
must attach to the Revisional Settlement 
records in this case because it is conceded 
that there is no oral evidence in the case 
on the point. 

The next question is, if the position of 
the plaintiffs be that of rafatankidars, are 
they entitled to eject the defendants ? 
The learned Judge in the Court below 
says that Mr. Taylor’s opinion on the 
point is not entitled to much weight. 
There is, however, a decision of this 
Court in the case of Harayan Patnaik v. 
Raghunatk Patnaik (2), which concludes 
the matter. That decision is in favour of 
the appellants. 

It decided that rafa tankidars raiyats 
are occupancy raiyats and not tenure- 
holders. If that be so they are entitled 
to eject the defendants unless it ba 
that the defendants have acquired cer- 
tain rights by custom. The learned 


(1) (1909) 9 C.L.J. 284*4 I. C. 54. 

(2) (1920) 5 P.LJ. 373=57 I.C, 225. 
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Judge says that under Section 237 of the 
Orissa Tenancy Act, ** under- can 
acquire occupancy rights by custom.** 
With all respect T am umble to agree 
with this view. Section 237 provides 
Nothing in this Act shall affect any cus- 
tom, usage or customary right n '•t incon- 
sistent .with, or not exD»'essly or bv neces- 
sary implication modified or abolished by 
its provisions,’’ 

I can quite understand an under raiyat 
acquiring by custom certain privileges 
which are pos'iessed by occupancy tenants 
but it is one thing to say that a person 
niay by custom acquire rights which are 
incidents to rights of occupancy in land 
but it is quite another thing to say that 
by custom an under-^^m^ may become a 
fdiyat. There would, in my opinion, be 
a contradiction in terms if the view of the 
learned Judge in the Court below be ac- 
cepted. It may of course be that the 
defendants by custom may acquire cer- 
tain privileges of occupancy tenants and 
it may be that one of these privileges is 

i that he is not entitled to be ejected merely 
on notice under Section 57 of the Orissa 
Tenancy Act. 

But no custon has been alleged in the 
written statement and none could have 
Tbeen investigated by the learned Judge in 
the Court below. His view is that as 
they are recorded in the Record of- Rights 
as occupancy tenants it must be held that 
they have acquired those rights by cus- 
jtom ; but I hold that the defendants could 
mot by custom acquire the status of occu- 
Jpancy tenants. That being so, if they did 
rely upon any custom as a bar to the 
plaintiff’s ‘^uit, it was for them to allege 
and prove that custom. 

I must allow the appeah set aside the 
judgment and decree of the Court below 
and give the plaintiffs a decree for posses- 
sion. The appellants are entitled to their 
costs of this appeal. 

Adamit J. ’—I agree. 

Appeal allowed, 

• I 
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COUTTS AND AdaMI, JJ. 

B, & N, W, Railway Co, — Appellant 

V. 

Ramsarup Lai Chaudhuty — Respondent. 

Appeal No. 742 of 1921, decided on 9th 
June, 1922, from Sub-J., Cupra, dated 3rd 
September, 1920. 


(a) Limitation Act {IX of 1908), S/lS f2)^ 
Nq^ice — Period of — Limitation extended 
against one defendant will operate as cxien^ 
sion against other defendants. 

In a single suit which is properly brought 
against several defendants, if the plaintiff is en- 
titled to deduct a certain period from the period 
of limitation in respect of one defendant, be is 
also entitled to the sima period of limitation in 
the case of the other defendants- 

^ ^ [P, 550. C. 2.3 

(bi Railways Act, S. 77--Notioe undsr-^ 
Time taken by, can be deducted from limitation 
P riod. 

Where plaintiff suing a Railway Company 
gave 15 days’ notice under S. 77, Railways Act. 

Held, he was entitled to deduct the time of 
notice from the period of limitation. 

[P 550, C. 2 ] 

Sivanayain Bose — for Appellant, 

Kulwant Sahay and B,B, Dds— for Res- 
pondent. 

Couttsi J* The facts of the case out 
of which this appeal arises are shortly as 
follows : The plaintiff in the suit Ram- 
sarup Lai Chaudhury, booked from Sona- 
da Railway Station on the Darjeeling 
Himalayan Railway on the 17th oF Octo- 
her, 1917, 62 bags of potatoes. The bags 
were booked to Marhowara Station on 
the Bengal and North-Western Railway. 
On the 20th or 2lst of November out of 
the consignment of 62 bags, 26 bags only 
were delivered to the consignee, who was 
the same person as the consignor. 

He was told that the other bags would 
be delivered later when they were receiv- 
ed. They were never received so the 
plaintiff sued the Darjeeling Hima- 
layan Railway, the Eastern Bengal 
State Railway and the Bengal North- 
Western Railway over whose lines the 
consignment should have passed, for re- 
covery of a sum of Rs. 760 as the price 
of the potatoes lost and Rs. 9 as price of 
the bags. The whole amount claimed 
with interest came up to Rs. 862*^2-0. 

The suit was decreed in the Court of 
the first instance against the Darjeeling 
Himalayan Railway and the Bengal 
North-Western Railway and each of these 
Railways appealed. The appeal of ttie 
Darjeeling Himalayan Railway was suc- 
cessful but the appeal of the Bengal 
North Western Railway failed and this 
Railway has now appealed to this Court. 

The first question for consideration is 
whether the Bengal North Western Rail- 
way can be held liable. Under Section 
80 of the Railways Act (IX of 1890J 
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any Railway on which a loss or destruc- 
tion or deterioration has occurred wo(*Id 
be liable. In this case it has been found 
that the loss occurred on the East Indian 
Railway but the Bengal North-Western 
Railway has been made liable because 
for the portion of the journey during 
which the East Indian Railway were in 
charge of the goods they were acting as 
the agents of the Bengal North-Western 
Railway. 

Ordinarily the goods would travel first 
over the Darjeeling Himalayan Railway, 
then over the Eastern Bengal State 
Railway and then be taken over by the 
Bengal North Western Railway. There 
was however a breach on the Bengal 
North-Western Railway line, and what 
actually occuned was that the goods 
after leaving the Eastern Bengal Section 
were handed over to the Bengal North- 
Western Railway Company. Thit 
Company on account of a breach on its 
line handed over the goods to the East 
Indian Railway with whom they made 
an arrangement that for the time being 
that Railway would be their agents. 
The goods were lost during this portion 
of the journey. 

The Bengal North-Western Railway 
are admittedly liable for the loss on their 
agent’s line and the finding that the East 
Indian Railway were their agents is a 
finding of fact which is apparently correct 
and with which in any case we cannot 
interfere in Second Appeal. The Bengal 
North Western Railway has therefore 
rightly been made liable. 

It is contended, however, that the suit 
is barred by limitation, because delivery 
was made on the 14th of November, 1917, 
whereas the suit was not brought before 
the 3rd of December, 1918, and that the 
period of limitation is one year. It has 
been held, however, by the lower appel- 
late Court that limitation is saved by the 
deduction of the period of two months’ 
notice which was given to the Secretary 
of State and which under S. 15 (2) of the 
Limitation Act the plaintiff was entitled 
to have excluded from the period of limi- 
tation. 

It is contended in appeal before us that 
the Secretary of State was not a necessary 
party to the suit and that therefore 
S. 15 (2) has no application. This argu- 
ment is based on a misconception. The 
suit was brought against three Railway 
Companies, including the Eastern Bengal 


State Railway and in the case of a suit 
against that Railway a notice to the' 
Secretary of State was necessary and this ' 
being so the plaintiff was undoubtedly 
entitled to the benefit of the period of 
notice to the Secretary of State. 

It is suggested that because the Secre- 
tary of State was not a necessary party to 
the suit as against the other two Railway 
Companies the section does not apply, but 
this is clearly a fallacious argument in a 
single suit which is properly brought 
against several defendants if the plaintiff 
is entitled to deduct a certain period from 
the period of limitation in respect of one 
defendant he is also entitled to the same 
period of limitation in the case of the 
other defendants. The suit is, therefore, 
in my opinion, within time. 

Even without the exclusion of this 
period of two months it would however 
still be within time. The learned Subordi- 
nate Judge has taken the 14th of Novem- 
ber, 1917, as the date on which delivery 
of the 26 bags was made; he has taken 
this date as the starting point of limita- 
tion but this is a mistake because delivery, 
as be himself says in another portion of 
his judgment, was made on the 20th or 
21st November, 1917. 

The suit could not be brought against 
the Railway Companies without issue of 
a notice under S. 77 of the Railway Act. 
This notice was given and 15 days’ time 
was given to the Railway Companies. 
Consequently under S. 15 (2) the plaintiff 
was entitled to exclude this period also 
and if this is excluded even wi^’hout the 
two months allowed for notice to the 
Secretary of State the suit will be within 
time. 

In my opinion the suit has been rightly 
decided by the Courts below and I would 
dismiss this appeal with costs. 

Adami, J. I agree. ^ 

Appeal dismissed^ 
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JwALA Prasad and Ross,.JJ. 

Rajhans Sahay and others — Aplpellaots 

V. 

Asharan Rait^^Respondent, 

Appeal No 144 of 1920, decided on 7th 
December, 1921. 

Civil P. C., O. 21, Rr. 90, 60-^ Auction sale 
fetching less price than that mentioned in sale 
proolamation-^Fraud cannot he inferred' 
therefrom, 

A very elaborate enquiry should be made* 
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as to the true value of the property at the stage 
of issuing the sale proclamation but the valuation 
in the sale proclamation cannot necessarily be 
deemed to be the true value of the properties, so 
as to entitle the judgment- debtor to say if the pro- 
perty is knocked at a much less price, that there 
was fraud and material irregularity in issuing the 
proclamation. The burden is on him to prove it 
as welkas substantial injury. 

[P. 551. C. 2. ; P. 552, C. 1.] 

L» N. Singh, Sivanandan Ray and 
Nawal Kishore Prasad --ior Appellants. 

Kulwant Sahay and Kailas Pali — for 
Respondent, 

Jwala Prasadt J. : — This appeal is 
directed against an order of the Subordi- 
nate Judge of Gaya, dated the 21st June, 
1920, dismissing the application of the ap- 
pellants- judgment-debtors under O. XXI, 
R. 90 of the Code of Civil Proce- 
dure for setting aside the auction sale, 
dated the 24th April, 1920, on the ground 
of material irregularity and fraud in pub- 
lishing and conducting the sale, and the 
consequent inadequacy of price thus 
causing substantial injury to the judg- 
ment-debtors. 

On behalf of the judgment debtors it 
is contended that the price fetched at the 
auction sale was inadequate by the sum 
representing the difference between the 
price mentioned in the sale proclamation 
and that fetched at the sale, namely 
Rs. 56,200. He further contends that this 
inadequacy of price which is a sub- 
stantial loss and injury to him is due to 
the material irregularity and fraud in 
publishing and conducting the sale. 

No substantial evidence, however has 
been given by the judgment-debtors to 
show what the true value of the proper- 
ties is, and as observed by the Court be- 
low the collection papers which must 
necessarily be with them have been with- 
held. The Court below found that one of 
the important villages Upraiil Hamza 
was held by mukarfaridars and practically 
no profit was made out of it by the judg- 
ment debtors. The Court below was 
therefore .perfectly justified in holding 
that the*judgraent.debtors failed to esta- 
blish that* the price fetched at the auction 
sale was not the true value of the pro- 
perties in question. 

The learned Vakil on behalf of the 
judgment- debtors does not say that the 
properties in question were under-valued 
in the sale proclamation ; he contends that 
the valuation of Rs. 1,28,000 entered by 
the lower Court in the sale proclamation 


should be deemed to be the true value 
01 the properties. He has referred us to 
various authorities in support of his con- 
tention. Those authorities do not go be- 
yond holding that a proper estimate of 
the value of the properties to be sold is a 
very material fact for the purchasers to 
know and, therefore, the value should be 
ascertained as nearly as possible by the 
Court in order to specify the same in the 
sale proclamation. 

The leading case on the subject is the 
case of Surendfa Mohon Tagore v, Hurtuk 
Chand (1) but that case as well as the sub- 
sequent authorities have emphasised the 
fact that a very elaborate enquiry should 
be made as to the true value of the pro- 
perty at the stage of issuing the sale pro- 
clamation. True it is that if a very gross- 
ly low valuation is shown in the sale 
proclamation the bidders might possibly 
be dissuaded and the property may fetch 
an inadequate price. 

In the present case the value of the 
property mentioned in the sale proclama- 
tion was almost double the sum fetched 
at the auction sale. Therefore, no bidders 
could possibly have been dissuaded by the 
value mentioned in the sale proclamation. 
No authority, however, has been shown 
to tis that the value fixed by the Court 
for the preparation of the sale proclama- 
tion under O.XXI, R. 66, must be accept- 
ed as the true value of the property. 
Neither the Court nor the parties are in 
a position at that stage to appraise the 
real and proper price of the property. 

After all the value mentioned in the 
sale proclamation is a mere estimate 
which of course should as far as possible 
be a fair estimate, whereas if the sale 
proclamation is regular and there is no 
defect in the title, etc., of the property, 
the value fetched at the auction sale on a 
competition between bidders is the real 
market value cf the property and must be 
deemed for the purpose of O.XXI, R. 90, 
to be the proper value of the property. 

We therefore have no hesitation in 
holding that the judgment- debtors have 
absolutely failed in this case to establish 
that the value fetched at the auction sale 
was in any way inadequate or that they 
suffered any material loss. A reference 
to the bid sheet will at once show that 
there was no lack of bidders at the time 
and there was keen competition. Conse- 
n(r)Tl908) 12 C. W. N. 542. 
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quently the price fetched was the best 
that the property could obtain. 

As there has been no material or sub- 
stantial injury to the judgment-debtors 
they are not entitled to have the sale set 
aside even if it were established that 
there were irregularities or fraud in the 
publication and conduct of the sale. We 
have however heard in very great detail 
the learned arguments of Mr. Lachmi 
Narain Singh as to whether there was any 
irregularity in the publication and conduct 
of the sale and we have no hesitation in 
stating at once that no material flaw has 
been detected anywhere. (His Lordship 
after dealing with matters which are 
not material for the report dismissed the 
appeal). 

Ross, J. :“-I agree. 

Appeal dismissed. 
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Bucknill, T. 

Padarath Kurmi — Petitioner 

V. 

Em perof — Opposite Party. 

Cr. Rev. No. 305 of 1922, decided on 
6th June, 1922. 

Criminal P. C,, S. 421’^Power under, should 
he exercised with caution — J udgment even in 
case of summary dismissal must give reasons. 

The powers which are capable of being exer- 
cised under S. 42 i should be exercised with con- 
siderable caution and where there has been a 
dispute as to facts and the credibility of witnesses 
for the prosecution impugned, though not very 
successfully, it is proper for the appellate Court 
to call for the records and look at the evidence. 
It is also desirable, as has been often pointed out 
by the High Courts in this country, that in dis- 
missing appeal summarily although it is not 
necessary for the appellate tribunal which is 
thus acting, to compile any elaborate judgment, 
some indications should be recor ded which 
may be a guide to any Court which may be asked 
to act in revisional jurisdiction. 

[P. 552, C. 2.] 

Ananda Prasad audG. C. Pa/— for Peti- 
tioner. 

Judgment • — This is an application in 
Criminal Revisional Jurisdiction made 
on behalf of one Padarath Kurmi under 
the following circumstances. 

The applicant was charged with having 
assaulted an old woman who is said to 
be his mother-in law. There is no doubt 
that there had been some dispute between 
the complainant and the accused. The 
accused was tried before the Deputy 
Magistrate of Arrah and was convicted of 
an offence against the provisions of 
S. 352, I. P. C., he was sentenced to one 
week’s rigorous imprisonment and to a 


fine of Rs. 15. There is no doubt that the 
evidence for the prosecution as to the 
assault was believed by the Deputy 
Magistrate but at the same time there was 
also a certain amount of evidence which 
was adduced by witnesses for the defence 
to which however the Deputy Magis- 
trate did not attach very much impor- 
tance. 

The accused appealed from this con- 
viction to the District Magistrate of 
Shahabad who however summarily dis- 
missed the appeal purporting to act 
presumably under the provisions of S. 421 
of the Criminal Procedure Code. I think 
that it is not unimportant to observe that 
apparently the District Magistrate did not 
call for the records of the case ; he heard 
the mokhtear for the appellant and after 
simply stating that there was no point of 
law and that the lower Court had dis- 
cussed the facts of the case in reasonable 
detail he dismissed the appeal summa- 
rily. 

I am not altogether satisfied that in 
acting in this way the District Magistrate 
was right. There is no doubt that the 
powers which are capable of being exer- 
cised under S. 421 of the Criminal Proce- 
dure Code should be exercised with 
considerable caution and where there has 
been a dispute as to facts and where the 
credibility of witnesses for the prosecu- 
tion has been, even though it may be not 
very successfully, impugned, it is proper 
for the appellate Court to call for the 
records and look at the evidence. 

It is also desirable, as has been pointed 
out by the High Court in this country, 
that in dismissing an appeal summarily 
although it is not necessary for the appel- 
late tribunal which is thus acting to com- 
pile any elaborate judgment, some 
indications should be recorded which 
may be a guide to any Court which 
may be asked to act in revisional juris- 
diction. 

One assumes from what is written by 
the District Magistrate here that he 
thought that the matter was of so trifling 
a character that it was not necessary to 
send for the records and one may infer 
that on reading the decision of the 
Deputy Magistrate, be thought that the 
facts of the case had been set out suffici- 
ently to justify the conclusion to 
which the Deputy Magistrate had come. 
I think that on the whole it would be 
more satisfactory in this case if 
appeal is referred back for reheating* 
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The records should be sent for by the 
District Magistrate who should himself 
consider the incidents of the evidence 
and come to whatever decision he may 
think fit when he has addressed his mind 
thereto. . 

Case sent back, 

A. I. R. 1922 Patna 553- 

Jwala Prasad and Ross, JJ. 

Dhamkdkari Singh — Appellant 

V. 

Rambirich Singh — Respondent. 

Appeal No. 831 of 1920, decided on 8th 
December, 1921, from Sub. J., Gaya, dated 
26th February, 1920. 

(a) Hindu Law— Joint family — Debt for 
defending members in a oriminal charge is a 
meoesstty and does not depend upon the result 
of the trial. 

The rule of Hindu law upon which the act of 
the karia and his dealing with the family pro- 
perty are binding upon the other members of the 
family does not restrict it to the karta alone. It 
is wide enough to authorise any member of the 
family to deal with the family property, such as 
to incur debts provided the act is done in times 
of distress and for family neeessity. The defence 
of a member of a joint family in a criminal 
charge is regarded among the Hindus as a pious 
and necessary act in order to remove the stigma 
of disgrace upon the whole family consequent 
upon the conviction of one member. The question 
whether there existed legal necessity for raising 
the loan cannot be made to depend upon the re- 
sult of the trial, [P. 553, C. 2.] 

(b/ Hindu Law— Joint family — Manager is 
one who manages the family and he can incur 
debts for necessity. 

The managing member is one who manages the 
family business in a joint Hindu family and he has 
authority also to deal with the family property 
for the purpose of incurring -debts for the family 
necessity. [P. 553, C. 2 ] 

Lachmi Navayan Singh —for Appellant. 

K, Sahai and Sivanmdan Roy — for Res- 
pondent, 

Jwala Prasad, J. The only point 

raised in this appeal is that the bond in 
suit was executed by the junior member 
of the family, defendants Nos. 2 to 5, and 
not by Wi^harta of the family, defendant 
No. 1, afnd consequently it cannot have 
the effect* of creating any charge upon the 
family property. 

Mr. Lachmi Narayan Singh contends 
that the karta alone is entitled to charge 
the family property for a debt incurred by 
him although the other members do not 
join in the transaction ; they are deemed 
!to have impliedly consented to it. He, 


however, concedes that in certain circum- . 
stiances, such as when the karta of the 
family is abroad, the junior members of 
the family can incur a debt charging the 
family property which would be binding 
upon the other members of the family. In 
the present case the defendant No 1 was 
in jail in connection with some r ther case 
and, therefore, the business of the family 
had necessarily to be conducted by the 
remaining members of the family. 

But the rule of Hindu law upon which 
the act of the karta and his dealing with 
the family property are binding upon the 
other members of the family does not res- 
trict it to the karta alone. It is wide 
enough to authorise any member of the 
family to deal with the family property, 
such as to incur debts, provided the act 
is done in times of distress and for family 
necessity. The Mitakshara inCh. I, Sec. 

1 , para. 28 says : 

“ Even a single individual may con- 
clude a donation, mortgage or sale of 
family immoveable property during a 
season of distress for the sake of the 
family and especially for pious purposes.” 

No doubt for convenience sake and 
generally the senior member of the family 
becomes the karta and in that position he 
deals with the family property. Instances, 
however, are not few in which the junior 
members deal with the family property 
during the lifetime of the karta. The 
managing memher is one who manages 
the family business in a joint Hindu 
family and he has authority also to deal 
with the family property for the purpose 
of incurring debts for the family necessi- 
ty. There is, therefo-'e, no substince in the 
contention put forward by Mr. Lachmi 
Narain Singh. 

It has also been urged by him that the 
family property cannot be charged for the 
debt incurred in the present case which 
was for the purpose of defending defend- 
ants 2 to 5 in a criminal case. The lower 
Court has held that the criminal oflfence 
charged against these defendants was in 
connection with some joint family pro- 
perty. If that is so the defence of the case 
was for the benefit of the entire family. 

On the other hand, there are also autho- 
rities to the effect that the defence of 
a member of a joint family is regarded 
among the Hindus as a pious and neces- 
sary act in order to remove the 
stigma of disgrace upon the whole family 
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Iconsequent upon the conviction of one 
Imember. ' 

The solitary case Nathu Rai v. Dinda^ 
yal (1) which may at first sight give sup- 
port to the contention of Mr. Lachmi 
Navain Singh has been dealt with in the 
case of Hanumant Mahton v. Sonadhari 
Singh (2) which has reviewed all the 
authorities on the point* Apart from the 
authority of the Hindu law, Sir Edward 
Chamier, in case of Beni Ram v. Man 
Singh (3) clearly showed that the defence 
of a criminal is not at all sinful “ and 
according to our system of jurisprudence 
and practice a man is presumed to be 
innocent until his guilt is established/* 

Therefore the question whether there 
existed legal necessity for raising the loan 
cannot be made to depend upon the result 
of the trial. This contention is also over- 
ruled. 

It was faintly suggested as a last straw 
that the bond was not properly proved. 
The finding of the Court below on this 
point is conclusive. The appeal is ac- 
cordingly dismissed with costs. 

Dasi J. I agree. 

Appeal dismissed. 

(1) (»917) 2P. L. J. 166=39 I. C. 665. 

(2) (1919) 4 P. L. J. 653=52 I. C. 734=1920 
P H C C 13 

(3) {1912j 34 All. 4=11 I.C. 663=8 A. L. J. 
1015. 
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Adami, j. 

Ramkumar Lai — Petitioner 

V. 

Thahur Ojha — Opposite Party, 

Cr. Rev. No. 251 of 1922, decided on 
23rd May, 1922, from an order of Deputy 
C., Hazaribagh, dated lOth March, 1922. 

Criminal P, C., Ss. 146 and 145 — Attachment 
mmde — Dt. Magistrate cannot upset the order. 

An order passed in a proceeding under S. 145 
cannot be upset by the Magistrate of a district; 
the remedy is to move High Court in revision or 
to go to the Civil Court for a decision of the 
claims of the parties. The notice issued by the 
Deputy Commissioner stating that, unless a civil 
suit is brought within a certain period, the lands 
would be released from attachment and handed 
over to one of the parties cannot stand. He would 
not be able to review his order in the above 
manner. [P. 554. C. 2; P. 555, C, 1.] 

J5. C. De — for Applicant. 

A. K. Rey— for Opposite Party. 


Judgment* — This application is direct- 
ed against an order of the learned Deputy 
Commissioner of Hazaribagh, stating 
that unless a civil suit has been instituted 
by a certain date the land which had been 
attached in proceedings under S. 145 
would be released from attachment and 
made over to the Second Party in the 
proceedings. 

There was a dispute between the pro- 
prietors of two neighbouring villages as 
to the possession of certain forest and 
jungle lands and, as a breach of the peace 
was likely, proceedings under S. 145 of 
the Criminal Procedure Code were drawn 
up. The result of those proceedings was 
that the disputed jungle and forest lands 
were attached : that was on the 13th June, 
1921. 

There is nothing on the record to show 
how the matter came to the notice of the 
Deputy Commissioner, but on the 27th 
January, 1922, he directed that notices 
should issue to the parties to the effect 
that the property would be released from 
attachment and made over to the Second 
Party in accordance with the entry in 
the settlement record. 

It seems that the Deputy Commis- 
sioner found that neither party was going 
to the Civil Court for a determination of 
the dispute and he found that in the sur- 
vey land settlement operations there was 
a dispute as to this same land under the 
provisions of S. 40 of the Bengal Survey 
Act in the form of a village boundary 
dispute, and the Assistant Superintendent 
of Surveys found that the land lay in the 
village of thelSecond Party. This decision 
had not been appeared against and the 
orders were made final under S. 62 of the 
Survey Act. It is on the fact of that deci- 
sion that the Deputy Commissioner pro- 
poses to release the property from attach • 
ment in favour of the Second Party. 

Now I am afraid that the Deputy Com- 
missioner has no jurisdiction to pass the 
order he contemplates passing. It may be 
that the application has been made a little 
too early to the Court but it might just as 
well be dealt with at once to save further 
trouble. An order passed in a proceeding 
under S. 145 cannot be upset by 
the Magistrate of a District ; the re- 
medy is to move this Court in re- 
vision or to go to the Civil Court 
for a decision of the parties. The 
proceedings under S. 145 were not 
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taken by the Deputy Commissioner and 
even if he himself had originally passed 
the order for attachment he would not be 
able to review his order in the manner 
in which he proposes to pass an order 
now. It is not necessary to say more 
than that. 

Thje notice issued by the Deputy Com- 
missioner stating that unless a Civil 
Suit be brought within a certain period 
the lands would be released from attach- 
ment cannot stand and should be cancel- 
led. Order set aside, 

A. I. R. 1922 Patna 555(1). 

COUTTS AND Ross, JJ. 

Murlidhar — Plaintiff- Appellant 

V. 

Surat - Lai Chowdhuvy and others — 
Defendants- Respondents. 

Appeal No. 556 of 1920, decided on 
20th February, 1922, from a decision of 
Dist. J., Darbhanga. 

Landlord and Tenant — Non-transferahle 
holding — Purchaser in execution of rent decree 
after mort gage' decree and before its execution 
takes property free of incumbrance. 

The plaintiff, being the purchaser of a non- 
transferabie occupancy holding in execution of 
a decree on a mortgage executed *by the original 
tenant, is not entitled to redeem the purchaser of 
the holding in execution of a decree for rent 
obtained by the landlord against the plaintiff's 
mortgagor after the mortgage-decree was passed 
and before it was executed [P. 555, Cs. 1, 2.] 

Kulwant Sahay and Shiveshwar Dayal — 
for Appellant. 

S. N, Bose for S. C. Mitter — for Res- 
pondents. 

RosSf J* * — The plaintiff is the purcha- 
ser of a non-transferable occupancy hold- 
ing in execution of a decree on a mortgage 
executed in his favour by the original 
tenant. The defendant is the purchaser 
of the holding in execution of a decree for 
rent obtained by the landlord against the 
plaintiff’s mortgagor, after the mortgage- 
decree was passed and before it was 
executed. Plaintiff claims to redeem the 
defendant, and the question is whether 
he is .eiltitled to do so. The learned 
District, Judge on appeal decided against 
the plaintiff’s claim and in my opinion 
rightly. The purchaser in execution of 
a rent decree purchases the holding itself 
and is entitled to say that he takes the 
holding free of encumbrance, if, in fact, 
there is no encumbrance valid in law out- 
standing against it which it is necessary 
for him to annul. This holding is non- 
transferable. The mortgage was a trans- 
fer an^ was therefore of no effect as 
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against the holding or the person who i 
purchases the holding in a rent execu* 
tion. Such a mortgage cannot effectively 
create a lien in limitation of the interest 
of the original tenant. It would operate 
not by force of any title to the holding 
created thereby but by way of estoppel. 
In my opinion, therefore, the holding 
stands free of encumbrance and the plain- 
tiff is not entitled to redeem. 

The appeal must be dismissed witR 
costs. 

CouttSj J. I agree. 

Appeal dismissed. 

A. I. R. 1922 Patna 555 (2). 

Dawson Miller, C. J. and 
Mullick, j. 

Biskun Prasad Singh and others — Defen- 
dants- Petitioners V. 

Narsingh Das — Plaintiff* Opposite 
Party. 

P. C. A. No. 10 of 1921, decided on 
5th July, 1922, against I the decision of 
Das and Ross, JJ., in F. A. No. 4 of 
1918, dated 4th January, 1921. 

(a) Civil P. C., S. 110— Lower Court finding 
no necessity for whole alienation — High Court 
finding no necessity only for portion — Decree 
varied — Decree is one of affirmance. 

As the High Court held that there was legal 
necessity for a portion, it varied the decree of 
the lower Court, allowing the whole claim in 
favour of the plaintiff reversioner on the ground 
that the sale was without legal necessity. The 
defendant-purchaser applied for leave to appeal 
to His Majesty in Council. 

Held ■' no question of law arose and value of 
the appeal is value of the property as to which 
legal necessity was proved, 

[P. 556, C. 1.3 

(b) Hindu Law — Widow — Alienation’— Ha 
legal necessity for portion of consideration — 
Sale must he set aside on payment of binding 
portion. 

Wherever a portion of the purchase price is 
shown to have been justified by legal necessity, 
it has been the practice to set aside the sale upon 
payment by the reversioner of that portion. 

[P. 556, C. 1.1 

Sunder Lai for C, Sinha’—iot Peti- 
tioners. 

L. N. Singh^ Ragho Prasad and Kailasa- 
pathi — for Opposite Party. 

Dawson Miller* C. J. : — This is an 
application for leave to appeal to His 
Majesty in Council from a decision of 
this Court, dated the 4th January last. 

The applicants are the defendants in 
the suit. The defendants claimed the 
property , under a sale made to their 
father by the grandmother of the present 
plaintiff, The plaintiff is the rever- 
sioner of the estate of the grandfather 
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after the life-interest of his grandmother 
and her daughter. , 

The lower Court awarded a decree in 
favour of the plaintiff on the ground that 
the transfer made by the grandmother 
was not justified by legal necessity. On 
appeal to this Court that decision was 
varied, the Court finding that out of a 
total sum of Rs. 3,800, the purchase price 
Rs. 1,412 was justified by legal necessity 
at the time of the transfer. 

The Court accordingly varied the 
decree of the trial Court by ordering that 
the plaintiff’s title to the property in 
question should be declared and that he 
should recover possession thereof upon 
condition that he first paid to the defen- 
dants Rs. 1,412 with interest from the 
date of the decree. From that decision 
the defendants seek leave to appeal to 
His Majesty in Council. 

So far as the decision appealed from is 
concerned, it was one of affirmance and 
decided upon questions of fact and no 
question of law arises. It is contended 
however, by the defendants that the Court 
having come to the conclusion that the 
sale of the property was justified to the 
extent of Rs. 1,412 for which there was 
necessity on the part of the family at 
that time, the Court ought to have order- 
ed that there was valid transfer of the 
property at all events to the extent of 
rather more than a third of the property, 
and therefore, instead of setting aside the 
sale ought to have confirmed the sale of a 
proportionate part of the property. 

It appears that for many years it has 
been the practice in such cases where a 
portion of the purchase price is shown to 
have been justified by legal necessity, to 
set aside the sale upon payment by the 
plaintiff of that portion. Even if this 
question might possibly be considered a 
substantial question of law it is not 
necessary to decide it in the present case, 
tor assuming that the defendants were 
entitled to that proportion of the pro 
perty which Rs. 1,214 bears toRs. 3,800, 
the value of their appeal would not come 
upto the statutory requirements. The 
value of the whole property is said to be 
Rs. 10,000. 

Therefore, if the defendants should be 
successful on the point of law in their 
appeal to His Majesty in Council, the 
result would be that they would only 
Irecover property of the value of a slightly 


more than a third of Rs. 10,000 instead of 
its cash equivalent. For these reasons 
it does not appear to me that this is a 
proper case in which to grant leave to 
appeal to His Majesty in Council. 

The respondent is entitled to costs ; 
hearing fee five gold mohurs, 

Muilick, J. : — I agree. 

Leave refused, 
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Jwala Prasad and Bucknill, JJ. 

Lachman Lal Pathak — Decree-Holder 
— Appellant 

V. 

Baldeo Lal Thatkwari — Judgment- 
debtor- Respondent. 

Misc. Appeal No. 146 of 1921, decided 
on 2nd May, 1922, from an order of Dt. J., 
Gaya, dated 8th April, 1921. 

Civil P. C,, S. 60 if ) — latri bahi of Gayawal 
judgment-debtor is not attachable. 

Jatri bahi of a Gayawal judgment-debtor con- 
taining merely entries as to the names and 
addresses of the pilgrims utilizing the services of 
the judgment-debtor while visiting Gaya on reli- 
gious pilgrimage come well within Cl. ({} of 
S. 60 as property not capable of attachment 
or sale in execution of a decree, 2 P L J, 705. 

[P. 556, C. 2.] 

Kailaspati — for Apoellant. 

Haribhitsan Mukerjee — for Respondent. 

Jwala Prasad, J« : — There does not 
seem to bs any substance in this appeal. 
The jatri hahis of the judgment-debtor are 
evidently not saleable. They contain 
merely entries as to the names and 
addresses of the pilgrims who deal with 
tne judgment- debtor and as such they can 
be used only by him in order to perform 
personal service to the pilgrims. The 
entries in the books also enable the judg- 
ment-debtor to claim that the pilgrims 
mentioned therein or their family mem- 
bers and relations should utilise the 
services of the judgment-debtor while 
visiting Gaya on religious pilgrimage. 
Therefore these books embody the right 
or claim of the judgment- debtor of per- 
sonal service. 

Beyond that the book is of no use. and 
as a record of the claims of personal ser- 
vice they seem to come well within Cl. 
(/) of S. 60 as property not capable 
of attachment or sale in execution of a 
decree. These books are, no doubt, as 
held in the case between the parties in 
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Luchman Ld v. Baldeo Lai (1), stock-in- 
trade and appertain to the gaddi of the 
Gayawal judgment-debtor who carries on 
the office or business of a Gayawal 
namely, priest to the pilgrims who visit 
Gaya on pilgrimage. 

The contention of the learned Vakil on 
behalf cff the appellant that, as these books 
have been held in the aforesaid case be- 
tween the parties as valuable assets and 
as such heritable, they must be deemed to 
be attachable also. I do not think there 
is any force in this contention. The 
priestly office may be and is generally 
heritable, but is not saleable, or attachable 
for that reason, 

Then it is contended that these parti- 
cular books have got marketable price, 
audit is strongly urged that the fact that 
the decree- holder-appellant is willing to 
pay fancy price for them, they must be 
held to be saleable in the present case. 
That obviously is no criterion to deter- 
mine whether a particular particle is sale- 
able or not. 

In the present case it is certainly not, 
for behind this anxiety to purchase the 
bahts, there is the previous litigation be- 
tween the same parties in which these 
books along with the Gayawali gaddt in 
question were claimed by the decree- 
holder as well as by the judgment-debtor. 
The decree-holder was not given bahts and 
now he wants to seize the bahts in execu- 
tion of his decree in order to deprive the 
judgment-debtor of his right of enjoying 
the benefit of the office by means of these 
books. 

Agreeing with the views of the Courts 
below I dismiss the appeal with costs. 

Bucknill, J- I agree. 

Appeal dismissed, 

"liT (1917) 2 P. L. J. 705 = 3 P. L. W. 136. "" 
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Jwala Prasad, J. 

Nandkishore Sao and others — 1st Party- 
Petitioners 

V. 

Bikam Singh and another — 2nd Party- 
OppoSite Party. 

Cr. 'Rev. No. 35 of 1922, decided on 
16th February, 1922, from an order of 
theSub-Div. Mag. Madhupura, dated 18th 
January, 1922. 

Criminal P. C., Ss. 144 and 145 — Rent decree 
against 1st party on the basis of his being 
iessee^Court can rely on and pass order under 


S, 144-^But Order under S, 145 would he more 
appropriate — Evidence Act, S, 13. 

The rent- decree is to some extent evidence , 
^der S 13 of Evidence Act as to the landlord 
having recognised the holding as being in posses- 
sion of the 1st party (deft.) but that evidence is 
not conclusive as against the 2nd party ia pro- 
ceedings under S, 144 (who was not party to rent 
proceeding). The order of the Magistrate under 
S. 144 based on the rent-decree is good inasmuch 
as passed with a view to prevent a breach of the 
peace which is then imminent. The more appro- 
priate action however would be for the Magistrate 
after hearing the parties to convert bis order 
under S. 144 into a proceeding under S. 145 Or 
the Code so as to, once for all, determine tbe^ 
right of the contending parties to the possession 
of the land in question, unless it has been already 
determined by a Civil Court. 1 P. L. T. 81 ; 1 P. 
L. T. 44 Ref. [P. 558. Cs. 1. 2.1 

G, C, Pal— fox Petitioners. 

Jayaswal and /. V. Sen Gupta — for Op- 
posite Party. 

Jwala Prasadi J. .* — The 2nd party 
has come to this Court as aggrieved by 
an order of the Magistrate passed under 
S. 144 of the Code of Criminal Procedure 
on the 2nd of January, 1922, which was 
made absolute on the 18th of January. 

The Magistrate’s order was passed upon 
a Police report, dated the 18th December, 
1921, which showed that there was an 
imminent danger to a breach of the peace 
on account of the 2nd party claiming pos- 
session of the land in dispute which, ac- 
cording to the investigation of the Police, 
was found to be in possession of the 1st 
party. Both parties gave evidence with 
respect to their respective claims of pos- 
session over the land in dispute before 
the Police. 

The Sub- Inspector accepted the evi- 
dence of the 1st party and rejected that 
of the 2nd party on two principal grounds : 

(1) that against the 1st party the landlord 
obtained a rent decree on the 14th of 
January, 1920, for the years 1324 to 1327, 
with respect to the land in question, and 

(2) that out of the witnesses examined 
on behalf of the 2nd party one of them, 
Babu Lall, gave out that the disputed 
land was cultivated by Bhikham Singh, 
the 1st party, and that he had planted 
Kurthi this year. 

Accepting the report of the Police, 
the Magistrate issued an ex parte order 
under Cl. (2) of S. 144 of the 
Code of Criminal Procedure. The 2nd 
party objected to this order by means 
of a petition. It was alleged that 
the rent decree relied upon by the 1st 
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party was a collusive one and they not 
being party to it were not bound by it 
< At the hearing of the case on the 1 8th 
January both parties accused the landlord 
(the Darbhanga Raj) of having colluded 
with the other party. It was difficult for 
the Court to determine this point 

The Magistrate observed : 

•“ It is quite possible that the collusion 
of the Raj advanced by both parties is 
now in favour of the 2nd party.*’ 

The Magistrate relies upon the rent 
decree as being a pvima facie evidence of 
possession in favour of the 1st party. 
The rent decree is to some extent evidence 
under S. 13 of the Indian Evidence Act 
as to the landlord having recognized the 
holding as being in possession of the 1st 
party, but that evidence is not conclusive 
as against the 2nd party. It does not 
stand on the same footing as the delivery 
of possession given by a Civil Court or a 
decree awarding possession by a Civil 
Court. 

These have been held to be sufficient to 
entitle a Magistrate to pass an order 
under S. 144 of the Code of Criminal 
Procedure, inasmuch as the Civil Court 
delivery of possession puts to an end any 
dispute as to possession of immoveable 
property which alone can be the subject- 
matter of an enquiry under S. 145 of the 
Code. 

In such a case it has been held that 
action under S. 144 is appropriate and the 
Magistrate is not required to initiate pro- 
ceedings under S. 145 of the Code : Vide 
Sukan Singh v. Prayag Singh (1). The 
possession delivered by a Civil Court 
may, under certain circumstances, also 
operate against the persons not parties to 
the Civil Court decree, as has been held 
in the case of Gouri Dutt v. Gohind 
Singh (2). 

It is, however doubtful whether a mere 
rent decree obtained by a landlord will 
bind one who is not a party to it so as to 
hold that possession was either determined 
by a Civil Court or was undisputed. 
Therefore, the rent decree in the pre- 
sent case itself is not a conclusive proof 
of possession in favour of the 1st party. 
The possession was disputed before the 
Police and, as observed above, both 
parties adduced evidence in support of 

"no (1920) 1 P. L. T. 81 = 57 I. C. 95=s 

1920 P*H.C. C. 124. 

(2) (1919) 1 P.L.T. 44=53 I,C. 829, 


their respective claim to possession. The 
Sub- Inspector relied upon the evidence 
of a witness on behalf of the 2nd party, 
named Babu Lall, who proved that the 
land in question was cultivated by the 
1st party and some crop was also grown. 
This was, therefore, an additional evi- 
dence and putting this alongside the rent 
decree, the Sub- Inspector was of opinion 
that the evidence of possession was con- 
clusive. 

Based upon that report the Magistrate 
thought that there was a prima facie case 
of actual possession in favour of the Ist 
party and consequently he issued an order 
under S. 144 of the Code of Criminal 
Procedure. In the circumstances of the 
case, it may be that the order of the 
Magistrate of the 2nd of January was 
good inasmuch as it was passed with a 
view to prevent a breach of the peace 
which was then imminent. 

The more appropriate action, however 
would have been for the Magistrate, after 
hearing the parties on the ISth of January, 
to convert his order under S. 144 into a 
proceeding under S. 145 of the Code so as 
to once for all determine the right of the 
contending parties to the possession of 
the land in question. The order of the 
2nd of January confirmed on the 18th 
January will expire in about two weeks, 
and one cannot be sure that the order of 
the Magistrate has been so effective as to 
safeguard the public peace and that the 
dispute between the parties will not recur. 

The Magistrate may then be driven to 
the necessity of adopting successive pro- 
ceedings under S. 144, which has been 
condemned by this Court. A proceeding 
at the initial stage on the 18th of January 
under S. 145 would have, as observed 
above, once for all settled the dispute 
between the parties and put to an end any 
danger to a breach of the peace. I 
therefore, do n:)t go so far as to hold, in 
the circumstances of the present case, 
that the order of the Magistrate of the 
2nd of January, 1922, was without juris- 
diction. 

Certainly, I think that the Magistrate 
will in case of any future danger to a 
breach of the peace, adopt the more 
effective measure by instituting a pro- 
ceeding under S- 145 of the Code, treating 
the effect of his order of the 2ud of 
January upon the possession of the 
parties as not affecting the claim of the 
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.2nd party. ^ 

In other words, the enquiry as to pos- 
session, in case of the Magistrate’s adopt- 
ing a proceeding under Section 145 in 
future, will be of a date anterior to the 
2nd January, 1922. 

A p plication f ejected, 

A .L R. 1922 Patna 559- 

CouTTSAND Das, JJ. 

Ram Lai Singh and others — PlaintifFs- 
Appellants 

V. 

Mt, Bihi Shakrunnissa and others — De- 
fendants- Respondents. 

Appeal No. 138 of 1921, decided on 11th 
May, 1922, from Dist. Gaya. 

Registration Act, S. 33 (2) — Pardanashin Lady 
— Power-of -Attorney by — Attestation by Sub- 
Registrar — Presumption of voluntary execution 
arises — Power to sign bond does not imply power 
to enter into transaction but power to execute 
document does — Deed-^Construction, 

\ pardanashin lady is exempt by law from 
personal appearance in Court She cannot 
therefore execute the power of-attorney in the 
manner provided by paragraph (a) of S. 33 but 
by S 33 (2). Where the Sub* Registrar did attest 
the document, it will be presumed that he was 
satisfied that it had been voluntarily executed by 
the person purporting to be the principal But 
still a presumption is only a rule of evidence 
which throws the onus on the other side. A 
power to sign a bond does not carry with it a 
power to enter into a transaction, but the power 
to execute a document carries with it the neces- 
sary powers to enter tinto the transaction itself. 
All powers of-attorney have always to be cons- 
trued very strictly. [P. 560, Cs. 1, 2.] 

Manuk and 3, N. Roy — for Appellants. 

Sultan Ahmad and B, C, Sinha — for 
Respondents. 

Das* J* — This appeal comes before us 
from the judgment of the learned District 
Judge of Gaya and arises out of a suit 
instituted by the plaintiffs against the 
defendants to enforce two mortgage bonds 
executed by the defendant No. 1 through 
her attorney Abdul Hakim. The Court 
of first instance gave the plaintiffs a mort- 
gage decree against the defendant No. 1 
but on appeal the learned District Judge 
has reversed the decision of the Court of 
first instance. 

The mortgage bonds, as I have men- 
*tioned, were executed by the lady through 
her attorney Abdul Hakim. The question 
which was debated before the Courts 
below was whether the lady had in fact 
executed the power of attorney in favour 
of her husband Abdul Hakim and whether 


the documents were read and explained 
to the lady. 

The validity of the documentsrwas also . 
cdled into question and it was argued on 
behalf of the lady that there was a dis- 
tinct violation of the provisions of Section 
33 of the Registration Act. The learned 
District Judge differing from the Court of 
first instance came to the conclusion that 
there was such a violation and that it 
followed that the power-of-attorney was 
not executed and authenticated in accord- 
ance with law. 

Section 33 of the Registration j Act lays 
down that 

** If the principal at the time of execut- 
ing the power-of-attorney resides in any 
part of British India in which this Act is 
for the time being in force, a power of- 
attorney executed before and authenticat- 
ed by the Registrar or Sub- Registrar 
within whose District or Sub-district the 
principal resides shall alone be recognis- 
ed in Courts of Law.” 

The learned District Judge came to the 
conclusion that the power of-attorney on 
which the plaintiffs rely was not executed 
in accordance with paragraph (a) of Sec- 
tion 33 of the Registration Act, but when 
he entirely ignored the provisions of the 
proviso to that section which provides 
that amongst other persons 

“ persons exempt by law from personal 
appearance in Court shall not be required 
to attend at any Registration Office or 
Court for the purpose of executing any 
such power-of- attorney as is mention- 
ed in Clausesj((j) and (h) of this section,” 

The defendant No. 1 is admittedly a 
pardanashin lady and accordingly is ex- 
empt by ^aw from personal appearance in 
Court. She could not, therefore, execute 
the power-of-attorney in the manner 
provided by paragraph {a) of Section 33 
of the Registration Act. Paragraph (2) 
of Section 35 gives the procedure which 
should be adopted by the Registrar in 
cases where persons exempt by law from 
personal appearance in Court are con- 
cerned. 

The Paragraph provides that 

In every such case the Registrar or 
Sub- Registrar or Magistrate (as the case 
may be), if satisfied that the power of- 
attorney has been voluntarily executed 
by the person purporting to 'be the princi- 
pal, may attest the same without requir- 
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ing his personal attendance at the office 
or Court aforesaid.” 

In my opinion, provided the plaintiffs 
, have established that the Sub- Registr/^r 
did attest the document after being satis- 
fied that the power-of- attorney was 
voluntarily executed by the defendant 
No. 1, the plaintiffs are entitled to suc- 
ceed, so far as this point is concerned. 
Unfortunately the learned District Judge 
did not consider the question whether the 
Sub- Registrar was so satisfied and 
whether he attested the document after 
being so satisfied. 

Mr. Manuk on behalf of the appellants 
urges that since the Sub- Registrar did 
attest a power-of-attorney it ought to be 
presumed that he was satisfied thit it had 
been voluntarily executed by the person 
purporting to be the principal. There is 
great force in the argument, but still a 
presumption is only a rule of evidence 
which throws the onus on the other side, 
and there may be evidence on the record 
which would lead the Court below to the 
conclusion that there was not evidence 
sufficient to satisfy the Sub- Registrar that 
the power-of-attorney was voluntarily 
executed by the defendant No. 1 in favour 
of her husband. 

While I hold that the decision of the 
learned District J udge is wrong on this 
point I am clearly of opinion that the case 
must go back in order to enable the 
learned District Judge to decide whether 
the Sub- Registrar attested the power-of- 
attorney after being satisfied that it had 
been voluntarily executed by the defen- 
dant No. 1 in favour of her husband. 

There is another point on which the 
learned District Judge has decided this 
appeal in favour of the respondents ; viz.^ 
the power-of-attorney gave authority to 
Abdul Hakim 

“ to execute and admit its execution 
before the registering officer all sorts of 
deeds as sale, mortgage, lease bonds, etc., 
etc., and do the needful in the registra- 
tion office.” 

The learned District Judge is of opi- 
nion that such a power-of-attorney has to 
be construed strictly and I entirely agree 
with him that all powers-of-attorney 
have always to be construed very strictly. 
But when the learned District Judge 
says that a power to execute a mortgage 
does not carry with it the power to incur 
any loan I entirely differ from him. 

Mr. Sultan Ahmed appearing on behalf 


of the rlispondents has relied upon the 
case of Roy Radha Kissen v. Nauratan Lai 
(1). That was a case where it was held 
that a power to sign a mortgage bond did 
not carry with it a power to enter into a 
mortgage transaction. I entirely agree 
with the view which was taken in that 
case. It is worthy of note that in that 
case a distinction was drawn between a 
power to sign a document and a power 
to execute a document. 

In my opinion, the power to execute 
a document carries with it the necessary! 
powers to enter into transaction itself. ‘ 

The other points have all been decided 
by the learned District Judge iu favour of 
the appellants; but there is another ques- 
tion which he did not decide. It was con- 
tended in the Court of first instance on 
behalf of the defendants that assuming it 
be held that the defendants No. 1 did 
execute the power- of-attorney, the 
document was not read over and ex- 
plained to her and that she did not under- 
stand what the nature of the document was. 

The learned Munsif dealt with this 
question at very great length and came to 
the conclusion that the power-of-attorney 
was in fact read out and explained to the 
defendant No. 1 and that she understood 
the nature ot that document. The learned 
District Judge has, however, not dealt 
with the question. It is obvious that this 
question must be investigated by the 
Court below. 

In the result then I would allow the 
appeal, set aside the judgment and decree 
passed by the Court below and remand 
the case to that Court for decision after a 
consideration of the two points which 1 
have mentioned in my judgment. Costs 
to abide the result. 

Coutts, J- I agree. 

Appeal allowed, 
g C.L.j74"ia 
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JwALA Prasad and Bucknill, JJ. 

Masul Ahmed — Plaintiff- Appellant 

V. 

Jagan Singh and Defendants- 

Respondents. 

S. A. Nos. 943 and 1041 to 1043 of 
1920, decided on 27th May, 1922, from 
Dist. J,, Gaya, dated 20th August, 1920. 

B. T Act (1885), S. 148' A — Suit for share of 
rent being entire arrears due — Suit is in con- 
formity with section and is maintainable. 

The essential principles underlying the 
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S. 148-A are tbat the suit should in form be 
for whole rent and in substance for the separate 
share of reilt in arrears. The whole body of 
landlords can be impleaded on the allegation that 
the plaintiff has not been able to ascertain what, 
if any. rente are due to the former. In such 
cases, the whole rent due must in the nature of 
things be always a matter of speculation for the 
plaintiff and he is entitled to assert that he 
believes that his share of the rent due is the 
entire ijent due and ask that Court to decide on the 
accuracy of the belief, if and when the impleaded 
co-sharers appear and claim any arrears as due 
to themselves. The cause of action for rent in 
plaint alleging that plaintiff’s share of rent collec- 
tion is separate is not at all against the principle 
of Section 148-A. [P 361, C. 2.] 

Sultan Ahmed and Sultanuddin Hussain 
— ^for Appellant, 

Siva Nandan Ray and Kailask Paii — for 
Respondents. 

Jwala Prasad, J. This appeal arises 
out of a suit for rent. The plaintiff who 
is the appellant is co-sharer landlord. 
He instituted a suit under S. 14S-A 
of the Bengal Tenancy Act, (making his 
co.sharers as defendants in this suit) on 
the following allegations in the plaint : — 

(1) The collection of rent in respect of 
the plaintifPs share is separate from those 
of his other co-sharers. (2) Although 
the collection of the plaintiff is separate 
from that of the defendants, the plaintiff 
in order to obtain the single rent decree 
enquired of the defendants Nos. 3 — 13 
(the co-sharer landlords) regarding the 
arrears of rent payable to them by defen- 
dants, Nos, 1 and 2 (the tenants). 

But neither they said what amount was 
due to them nor did they agree to join m 
this suit. The plaintiff believes that the 
proportionate arrears of rent payable to 
them has already been realized by them. 
Hence he institutes this suit treating the 
amount due to him as the entire arrears 
of rent. 

The amount actually claimed happens 
to be what the plaintiff claims as his 
share of the entire area. The defendants 
raised all sorts of pleas such as plea of 
payment, etc., and also urged that the suit 
Was not maintainable under S, 148-A of 
the Berfgal Tenancy Act, 

The Sub Judge who tried the suit, 
over* ruled all the pleas of the defendants 
except the last one. He held that the 
plaintiff^s suit was defective and did not 
conform to the rules laid down under 
S. 148^ A of the Bengal Tenancy Act. 

1922 P-71 & 72 


The Dt. Judge on appeal by the 
plaintiff agreed with the view taken by 
tbs Munsif that the suit was not 
maintainable under S. 148-A of thf 
Bengal Tenancy Act and dismissed tlib. 
appeal. The plaintiff has come to this 
Court in second appeal. The learned 
District Judge does not seem to consider 
the provisions of S. 148-A. He 
found that there were conflicting rulings 
of the Calcutta High Court and of this 
Court and he was of opinion that the 
facts of this case agreed more with the 
facts covered by the Calcutta decision 
in the case of Baikunth Nath Sen v. Rama- 
Pati Chatter] i (1). 

On the other hand*the appellant relies 
upon the case in BfJmanand Nath Deb 
Sircar v. Hem Chandra Mitter (2) decided 
by the same learned Judge, Mookerji, J., 
who decided the case of Baikunth Nath 
Senv. Ramapaii Chatterji {[), All these 
cases, however, seem to have been 
considered by this Court in the case of 
Ram Dhyan Singh v. Pardip Singh (3) 
Manuk, J., went elaborately into the 
genesis of the section. 

The decision of their Lordships of the 
Judicial Committee in the case of 
Pramada Nath Roy v. Ramani Kanta Roy 
(4) lays down the principles which should 
guide the Courts in determining whether 
a suit really comes under S. 148-A 
or not. His Lordship Mr Justice Manuk 
held that the essential principles under- 
lying the S. 148-A are that the suit 
should in form be for the whole rent and 
in substance for the separate share of rent 
in arrears. (2) That the whole body of 
landlords are impleaded with the ailega 
tion that the plaintiff has not been able to 
ascertain what, if any, rents are due to 
the former. 

In such cases the whole rent due mast, 
in the nature of things, be always a 
matter of speculation for the plaintiff and 
he is entitled to assert that he beMeves 
that his share of the rent due is the 
entire due and ask the Court to 
decide on the accuracy of that belief, 


(1) (1917) 27 C. L. J. 101*45 I, C 767. 

(2) (1914) 18 C. W. N. 1016*231, C. 981. 

(3) (19191 4 P L. J. 500*53 I. C. 91. 

(4) (1907) 55 Cal. 331*35 I.A. 73*7 CX.J. 

139 (P. C.). 
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if and when the impleaded co-sharers 
appear and claim any arrears as due to 
themselves. We entirely agree with thp 
enunciation of the principles laid down by 
Manuk, J., and we think that the facts laid 
in the plaint and the relief sought con- 
form to these principles. 

It is, however, contended that the 
plaintiff in para. 5 alleged that his 
share of the collection is separate from 
those of the other co sharers, whereas 
the Courts below have held that the col- 
lections of the plaintiff, and of all the 
co-sharers were joint and, therefore, the 
plaintifPs allegation in the plaint upon 
which the suit is founded is false and the 
suit must be dismissed for want of cause 
of action. I fail to appreciate the force 
of this contention, for it is conceded that 
if the plaintiff had alleged what the Court 
has held that the collection of the plaintiff 
and his co-sharers was joint the plaint 
was entertainable and the cause of action 
for rent was not at all against the prin- 
ciples of S. 148' A. Upon the facts found 
by the Courts below and the plain 
meaning of S. 148 A, which is the 
result of great deliberations in order 
to meet conflicting authorities at that 
time, the plaintiff’s suit comes well 
within that section; and it is, therefore, 
held that the Court below was wrong in 
dismissing the suit upon the ground that 
it was not maintainable under S. 148 A. 
I set aside the decision of the Court 
below and remand the case for disposal 
by that Court on its merits. 

This order will govern the analogous 
appeals Nos. 1041 — 43 of 1920. The 
appeals are decreed with costs. 

Bucknill) J: — I agree. 

Appeals allowed. 


A. I R 1922 Patna 562 (1). 

CoUTTS AND DaS, JJ. 

Lachmi Singh and others — Accused- 
Petitioners V. 

Emperor — Opposite- Party. 

Cr. Rev. No. 376 of 1922, decided on 
12. 7-1922, from the order of Magistrate, 
Arrah. 

Criminal Trial — Police diary-^Refreshing 
memory — Defence entitled to inspect only 
portion refreshed and not whole diary — Evi- 
dence Aott S. 159, 

There is nothing in the law which entitles the 
defence to an inspection of anything more than 
that portion of the police diary from which the 
witness refreshed his memory and there is no 


illegality or irregularity in the procedure of the 
Magistrate who disallows the application for the 
inspection of the whole diary, [P. 562, C. 2.] 

G, C. Pal and Hareshwar Prasad Sinha 
— for Petitioners. 

Sultan Ahmed — for the Crown. 

Couttsi J- — The ground on which this 
application for revision was admitted 
was an allegation that the investigating 
Police Officer read over the whole qf the 
Police diary for the purpose of refreshing 
his memory and that when an application 
for inspection of the diary was made it 
was refused. On reading the explanation 
of the Magistrate and the orders which 
were passed by the Magistrate on the 
application made at the time, it appears 
that what occurred was that the investi- 
gating officer when in the witness box was 
asked about a certain date and the names 
of certain persons and the Court directed 
him to give the date and the names from 
the Police diary. This the witness did. 
The defence thereupon asked for an 
inspection of the whole diary. This was 
not allowed; but the Magistrate offered 
an inspection of the date and the names 
in respect of which the witness had refre- 
shed his memory from the diary. This, 
however, was refused. I can find nothing 
in the law which entitles the defence to 
ail inspection of anything more than that 
portion of the diary from which the wit- 
ness refreshed his memory and, in my 
opinion, there was no illegality or irregu- 
larity in the procedure of the Magistrate. 

I see no reason to interfere and I would 
dismiss this application, 

Da«. J. 1 agree. 

Application dismissed. 
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CoUTTs AND Das, JJ. 

Mt^Sonehuar and others — IJefts-AppltS. 
v. 

Baidyanatk Sahay and others — Plaintiffs- 
Respondents. 

S. A. No. 259 of 1921, decided on 
13 6-1922, against the decision of Sub. J,, 
Patna. 

C. P. C , S. too— Failure of the appellate 
Court to consider evidenoa relied on by the trial 
Court is an error of law, ^ 

Where the lower appellate Court failed to 
consider the report relied on by the trial Court 
in coming to its conclusion* 

Beld, there is an error of law. 

[P. 563, C. 1.] 

Kulwant Sahay, B. C. Sinha, S. N. Rai 
and Shiveshwar Dayal —for A ppellants. 
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THAKURI GOPE V, MOKHTAR AHMAD (Adami, J.) 


Ray^ Tnhhiiwan Nath Sahai — for Res- 
pondents. 

CouttSf J * — Thi^ appeal arises out of 
-a suit for a declaration that certain trees 
and the lands of Survey plot No. 1751 
belonged to the plaintiff and that Rayat- 
hhana bearing plots Nos. 1733, 1734 and 
1735 belonged to him as appertaining to 
villages Mirzapur Onda Khuvd and Btiz^ 
tug Tauzi No, 441-1106. The suit was 
decreed in respect of some of the trees but 
was dismissed altogether in regard to plots 
Nos. 1733, 1734 and 1735. 

The plaintiff appealed and obtained a 
decree in full. Against this decree the de- 
fendants have appealed and the only point 
which is urged is that the lower appel- 
late Court has not considered the report of 
the Commissioner who made a local inves- 
tigation and whose report the first Court 
relied on in coming to its conclusion. 

The report of the Commissioner in a case of 
this kind which is a boundary dispute is an im- 
' portant piece of evidence, it should certainly have 
> been considered by the lower appellate Court and 
the appellants are entitled to have it considered by 
, that Court. 

In the result this appeal must, in my 
opinion, be decreed, the decree of the 
learned Subordinate Judge set aside and 
this suit remanded for re hearing and 
decision according to law. Costs to abide 
'the result. Appeal allowed. 


A LR. 1922 Patna 563. 

Adami and Bucknill, JJ. 

Thakuri Gope and others — Judgment- 
Debtors-Appellants v. 

Mokhtar Ahmad and another — Decree- 
Holders- Respondents. 

Appeal No. 240 of 1921, decided on 
10-5-1922, against the order of District 
Judge, Gaya, dated 1st August, 1921« 

C. P. C. O, 2/, R. 16 with S, 146 — Transfer 
by plaintiff pending, suit — Transferee cannot 
execute decree in that suit unless he has got 
substituted in the suit for the plaintiff, 

A transfer of property from a plaintiff during 
the pendency of a suit will not entitle the pur- 
chaser to apply for the execution of the decree, 
obtained by the plaintiff in the suit unless he has 
taken steps to have his name substituted in the 
suit in the place of his vendor. S. 146 is subject 
to any special provision there may be and R. 16 of 
O. 21, is cfearly a provision to which Section 146, 
will be subject. [P. 564, Cs. 1 & 2 ] 

A . K, Kay and N, K, Prasad — for Ap- 
pellants. 

Kailas for Respondents. 

Adamif J* • — R appears that one Debi 
-Dutt, a co-sharer landlord brought a suit 


for his own share of the rent under 
S, 148-A of the Bengal Tenancy Act. 
Baring the pendency of the suit and 
before the decree he transferred all his 
rights in the land, rent of which was sued 
for, to the present respondent That was 
on the 20-6-1918. In the kobala it was 
mentioned that he also transferred all 
arrears of rent and all his other interests. 
The respondent did not bring his name on 
to the record but allowed the suit to pro- 
ceed with Debi Dutt as plaintiff, and Debi 
Dutt on 25-7-19 IH, obtained a decree in 
his own name. Subsequently the res- 
pondent applied for execution of that 
decree relying on the transfer by kobala 
on 20-D-i918, Objection was made 
in the execution Court on several 
grounds but the only ground with which 
we have to deal now is that the respon- 
dent had no right to make the applica- 
tion since the decree obtained by Debi 
Dutt had nit been transferred to him. 
Both the lower Courts have held that 
the application could be made by the 
respondent as transferee of the decree. 
The Munsif held that the respondent pur- 
chaser must be considered in equity as 
the assignee of the decree and as such he 
was entitled to execute it. The learned 
Dt. Judge upheld this view of the case. 
It is now objected bifore us that there 
was no transfer of the decree and there- 
fore the respondent could not make any 
application under O. 2 1, R. 16, C. P, C. 

The question we have to decide is 
whether when the respondent made his 
purchase of the interest of Debi Dutt 
during the pendency of the rent suit and 
no mention was made in the deed of 
transfer of any decree, it could be held 
that the decree was transferred to the 
respondent ; all that was transferred was 
an actionable claim. The Courts below 
as shown above have held that in equity 
it must be held that the transfer amount- 
ed to a transfer of the decree but such 
cases as have been decided on the subject 
are in favour of the appellant and against 
the respondent. The cases which the 
appellant has relied on and which seem t® 
settle the law which has been followed 
in India on the point are Dost Muham- 
mad V, Altaf Hussain Khan {1), Basroor- 
Vittil Bhandafi v. RamachMfa Kamthi 
(2) and Peer Muhommad Rowthen v„ 

llT (191^) 17 I. C. 512, ^ 

(2) (1907) 17 Mad, L, J. 391 ■*2 M. L. T. 197. 
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Rmuthan Amhalam (3). 

In all these cases it has been held that 
a transfer of property during the peil- 
dency of a suit will not entitle the pur- 
chaser to apply for the execution of 
the decree unless he has taken steps 
to have his name substituted in the 
suit in the place of his vendor. It is 
argued on the side of the respondent that 
S. 146 of the Code of Civil Proce- 
dure gave a right to the respondent to 
make his application but it is to be noti- 
ced that that general section is subject to 
any special provision there may be in the 
Code of Civil Procedure. 

The section begins with the words 
“ save as otherwise provided by this Code ** 
and R, 16 of O. is clearly a provision to 
which S. 146 will be subject. R. 16 only 
applies where a decree or, if a decree has 
been passed jointly in favour of two or more 
persons, the interest of any decree.holder 
in the decree is transferred, and the words 
“interest of the decree- holder in the decree” 
do not mean an interest such as 
the respondent claims in the present 
case but relate to a case where there are 
several decree-holders and one of them 
applies to execute the decree. It seems 
quite clear that according to the law laid 
dpwn in the Courts in India, the conten- 
tion of the appellant must succeed and 
that the appeal must be allowed. 

1 would therefore allow the appeal with 
costs. 

Buckmll, J.:-I must admit that 1 am 
not altogether very satisfied, with the law 
as laid down by the three decisions which 
have been quoted by the learned Vakil 
for the appellant, but they are undoub- 
tedly in his favour and no contrary autho- 
rity of any cogency has been brought to 
our notice. It is quite explicitly laid 
down that the purchase of an interest in a 
future decree not yet granted cannot, 
when and if the decree is actually grant- 
ed, place the assignee in a position to 
enable him to take any advantage of the 

P rovisions of 0. JCXI, R. 16 of the Civil 
’rocedure Code. 

^ The Dt. Judge of Gaya apd the 
Munsif, both, and I think not unnaturally, 
thotight that the out-and-out pprchase 
n?ade by the assignee hereof all the pro- 
perty and rights which the assignor had 
in tpe estate concerneA constituted even 
in respect of an executory interest an 
equitable property in the future decrees 
( 5 ) 30 1. cTHiT"' 


which would enable him to eome in 
under the provisions of O. XXI, R. 16 
which I have mentioned above but unfor- 
tunately it does not seem that the cases- 
to which I have referred were quoted to 
either of the Courts below or I think that 
otherwise they might have come to a con- 
trary opinion. 

I think that it is perhaps a pity that 
the law appears to be as it is and it may 
be that later decisions will amplify what 
has already been stated with regard to 
the position, but as it does not seem to 
me that it would be right for me to put 
myself in opposition to what has already 
been held by so many learned Judges, I 
therefore do not feel that I can dis^tgree.. 

Appeal allowed. 

A- I. R* 1922 Patna 564* 

Adami, J, 

Hira Mahton and others — petitioners 

v. 

Rajhmar Mahton and others — Respont^ 
dents. 

Cr. Rev. No. 341 of 1922, decided on 
20-6-1922, against the order of Sub-Div. 
Mag., Barh, Dated 10-4-1922. 

Cr. PC., S, 148 and S. 145 — Costs awarded' 
arbitrarily without any enquiry — Order is bad. 

In awarding costs in proceedings under S. 145, 
the Magistrate did not mention bow the sum 
of Rs. 100 awarded as costs was computed or 
that he had made any enquiry as to what the 
actual pleader's fees and the costs of the witness- 
es were, 

Held ; such an order is without jurisdiction 
and must be set aside. 1 P. L T. 369, Foil, 

^ ^ , [P. 565, C. 1.] 

G. C.Pal — for Petitioners. 

B. N. Mitter and Shiveshwar Dayal — for 
Respondents. 

Adami. J- The only question which 
arises in this application is in regard to 
an order for payment of costs. The 
Magistrate in finding possession in favour 
of the opposite party in proceedings 
under S. 145, Cr. P. Code directed the 
petitioners to pay costs of Rs. 100. 

It is urged that this order is without 
jurisdiction in as much as under S. 148, 
Ci:. P. C. the Magistrate could only in- 
elude in the costs awarded the pleader’s 
fees and the costs for witnesses. The 
Magistrate has not mentioned how the 
sum of Rs. 100 was computed or that he 
has made any inquiry as to what the 
actual pleader’s fees and the costs of the 
witnesses were. 

It has been decided by a Judge of this. 
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Court (Sultan Ahmad, J) in Jhaman 
Mahton v. Thakuri Mahton (1) that an 
order such as the present one is without 
jurisdiction and mdst be set aside, and he 
based his finding on the case of Udajf 
Narain C hake wart i v. Satish Chandra 
Chatter ji (2). 

There is an unreported case of this 
Court (Girdhavi Singh v, Bhalu Gope 
Crinfinal Revision No. 300 of 1922j in 
which Sir John Bucknill, J., has set 
aside an order similar to the present one 
and directed that the case should be 
remanded to the Magistrate for determina- 
tion of the costs according to law. 

It is quite clear, therefore, that the 
Magistrate could not in a case like this 
arbitrarily decided what the amount of 
, costs to be paid should be. He must 
confine the costs to the pleader’s fees 
and the cost of witnesses. 

The order, therefore, directing Rs. 100 
to be paid as costs must be set aside and 
the case must be remanded to the Magis- 
trate for an assessment of costs according 
to law. 

The application is, therefore, allowed to 
the extent mentioned above. 

Application partly alloived, 

(1) (1920) 1 P.L.T. 369=57 I.C. 449=21 Cr. L. 

J. 625. 

;{2)il910) 14 C.'vV.N. 73 Notes. 

A I.R. 1922 Patna 565. 

CouTTs and Das, JJ, 

Rantlochan Misra and another — Defend- 
ants- Appellants 

V. 

Hiirinath Misra and others — Plaintiffs- 
Respondents. 

S. A. No. 1128 of 1920, decided on 27th 
April, 192A against the decision of Dist. 
J., Patna, dated 16th April, 1920. 

Evidmee Act, Ss. 65 a*id 58 — Admission of 
a copy without objection — Objection cannot he 
raised in appeal^-- Appeal 

When a copy of a document has been admitted 
in the Court of first instance without any objec- 
tion, the appellate Court is not entitled to allow 
any objection to be taken to its admissibility at 
the appellate stage and it is not open to the ]udg6 
at the ap(»eilate stage to consider whether in fact 
the provisoes of the Section 63 have been compli- 
ed Iwith or not, when it was admitted without 
objection. [P 3156, C. 1.] 

Knlwahi Sahiy and S. Dayal — fot 
Appollahts. 

Ram Prasad^ Janak Kiskdri and B* K* 
SiHhd^lot Respondents. 


Coutte J. -‘“—This is an by the 

defendants against the decision of the 
Ji>istrict Judge of Patna. The pi kid tiffs 
and the defendants are admittedly aigents 
of one Nath uni Missir. 

The plaintiffs brought a suit for adecla- 
ration that the defendant No. 1 bad 
renounced the world and had becorote ii 
Sadhu and that thereby the plaintiffs 
had become entitled to a half share of the 
heritage, or, in the alternative if it was 
found that the defendant No. 1 had not 
renounced the world the plaintiffs claimed 
one- third of the property. 

The suit was dismissed in the Court 
of first instance but on appeal to the 
District Judge the plaintiffs were declared 
to be entitled to joint possessioti of 
Nathuni*s heritage along with the defen- 
dant No. 1. Against this decision the 
defendants have appealed. 

The sole Question for decision in the 
Suit was whether the plaintiffs and the 
defendants were in fact agents of Nathuni 
Missir and the first question argued in 
appeal before us is whether a certain 
document on which the defendants 
relied was admissible in evidence or not. 
This document, which is Exhibit D. is a 
genealogy. It is admittedly a copy and 
part of it is probably a copy of a copy. 

The document was admitted without 
objection by the plaintiffs in the Court of 
first instance and it was relied on by the 
learned Subordinate Judge who decreed 
the suit in favour of the defendaUtSi 

On appeal to the District Judge hb has 
held that although this docut!iltint ^as 
admitted without objection still 
plaintiffs were not stopped from contesting 
the document subsequently- In this view 
I am unable to agree. It has befen held 
in a number of cases Chimnaji Govind 
Godhole V. Dinkar Dhondov Godhole{\)f 
Lahshman Govind v. Amrit Goped (2) and 
Kishori Lall Goswami v. Rdkhal Ddt 
Bamrjet (3), that when a copy of a docu- 
ment has been admitted in the Court of 
first instance without any objection, the 
appellate Court is not entitled to allow 
any objection to be taken to its a,dmis. 
sibility at the appellate stage. This is 
undoubtedly the correct view ot the 
law. 

It is, however^ contenaed that 

(1) (1887) 11 Bom. 

(2) (1900) 24 Bom. 59l=2Bom. L.R. 386. 

(3) (1904) 31 Cal. 155. 
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the learned Dt. Judge has considered the 
question from another point of view and 
has held that even if the document is act 
missible it is not entitled to any value 
because the comparison of the copy with 
the original has been found by him to be 
unsatisfactory. Here again the learned Dt* 
Judge appears to ha^fe fallen into an error. 

The document was admitted as secon- 
dary eviiteuce, that is to say, it was ad- 
mitted as being a true copy ; and, in view 
of the decisions to which I have already 
referred, it was not open tp the learned 
Dt. Judge, at the appellate stage, to 
consider whether in fact the provisions of 
the section had been complied with or not, 
when it was admitted without objection. 

The learned Dt. Judge was there- 
fore, not entitled to consider the evidence 
which was offered subsequent to the 
admission of the document in regard to 
comparison with the original. 

There are other points in this appeal 
but we have not heard arguments on 
them because on this ground alone it is 
necessary to set aside the decree of the 
learned Dt. Judge and to remand this 
appeal for re-hearing. The whole appeal is 
to be re-heard. Costs will abide the result. 

DaSy J- * — I agree. Case remanded. 


A. I. R- 1922Patna566 (1). 

CouTTS and Das, JJ. 

Mahamad Fazal — Plaintiff-Petitioner 

V. 

Mahkumar Mahton — Defendant-Oppo- 
site Party. 

Civ. Rev. No. 7 of 1922, decided on 
16-5-1922} against an order of SubJ., Patna. 


C. P.C., S. 151— Court has power to consoli” 
date suits— Jurisdiotion— Consent cannot give. 

The Court has inherent jurisdiction to conso- 
lidate suits and it is exercisable without the con- 
sent of parties. If it were not so it would not have 
inherent jurisdiction to consolidate at all, for con- 
sent of parties cannot confer jurisdiction that did 
not exist. 17 C. W. N. 526 Foil. [P. 566. C 1. 2.] 

Kulwant Sahayo^nd S. Dayal — for Peti- 
tioner. 

S. M. Mullich and B. C. Sinks — for 
Opposite Party. 

Coutts* J* This is an application in 
revision against an order of the bub. 
Judge of Patna consolidating two suits, 
lit is not contended that the learned Sub. 
ljudge had no jurisdiction under S. 151, C. 
If. Code to consolidate the suits, and 
Ithat he has such jurisdiction has been 


held not only by this Court but in other 
High Courts in India, and I may refer 
particularly to the case of Kali Charanr 
Dutt V. Manodabala Dasi (1) where the 
matter was very fully considered. 

It is contended, however, that the 
jurisdiction under S. 151, C. 

C. cannot be exercised without the 
consent of parties. No authority^ has 
been adduced in support of this conten- 
tion and I am unable to accept it. It 
seems clear that if the Court has juris- 
diction to consolidate under S, 15 1,. 
C. P. C. it must have that juris ' 
diction without the consent of parties. ; 
If this were not so, it would not have • 
inherent jurisdiction to consolidate at all, , 
for consent of parties cannot confer a • 
jurisdiction that does not exist. 

It is not for us in revision to consider 
whether in this particular case consolida- 
tion should have^been allowed or not, but I 
may remark that^in my opinion, the Court 
has exercised the jurisdiction wisely, 

I would accordingly dismiss this ap- 
plication with costs. Hearing fee three 
gold moknrs. 

Das, J. I agree. 

Application dismissed. 

(1) (1912^ J7 C W. N, “5^TT"i. C. 897= 
16 C. L. J. 591. 

A. I. R' 1922 Patna 566 (2). 

CouTTs AND Das, JJ, 

Dargahi Mian and another — Objectors- 
Appellants v, 

Mt, Mango Kuer — Decree-holder- Res- 
pondent. 

Appeal No. 66 of 1922, decided on 
6 7-1922, against the decision of Dist. 
J., Gaya, 

B. r, Act (1885), Sch. Ill, Art. 6— Suit for 
rent and declaration-^ Decree is not taken out 
of the scope of Art, 6. 

An application for execution of rent decree is 
not taken out of the scope of Art* 6, Sch. 
Ill, only because the landlord had in the suit 
asked for an unnecessary declaration regarding, 
share to certain Bhaoli rent in the suh. 

[P. 567, C. l.I 

S. S. Bose and N. C. Ghosh— lot Ap- 
pellants. 

Nawal Kishore (//)— for Respoddent. 

Das, J. : — This appeal arisen out of 
an order passed by the learned Dt. 
Judge of Gaya in an execution matter. 
The point taken by the judgment- 
debtor before us is that the execution of 
the rent decree is barred by the provi-^ 
sions of Sch. 3, Art. 6 of the Ben.- 
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gal Tenancy Act. The decree-holder is 
the landlord and at the time of the rent 
suit was undoubtedly the landlord and the 
defendant was and is his tenant. The suit 
was for a declaration that the landlord 
was entitled to a nakdi rent and for a 
decree for rent. 

The learned Judge in the .Court below 
has come to the conclusion that as the 
plaintiff sued not only for arrears of rent 
but also for declaration regarding the 
share of the bhaoli rent, the suit was a 
title suit and the decree was not a rent 
decree, and consequently Art. 6 of 
Sch. 3 of the Bengal Tenancy Act was 
inapplicable. I am unable to take the 
^ame view. 

The suit was between landlord and 
tenant and undoubtedly the provisions of 
the Act are applicable to them. Further 
the suit was a rent suit in the strictest 
meaning of the term, and I do not under- 
stand why Art. 6 of the third schedule 
should not apply to the execution of a 
decree obtained in such a suit just be- 
cause the landlord asked for a wholly un- 
necessary declaration in the suit. 

In my opinion, Art. 6 of the third 
schedule of the Bengal Tenancy Act did 
apply to the application for execution of 
the decree and the learned Dt. Judge 
should have dismissed the application for 
execution. 

I would allow the appeal, set aside the 
orders passed by the Courts below and 
dismiss the execution petition of the res- 
pondents with costs. 

Coutt8» J. agree. 

Appeal aJloived, 


A. I. R. 1922 Patna 567< 

CouTTs AND Das, JJ. 

Fanal Karim — Defendant-Appellant 

V. 

Mi. Bibi Fatmatul Kubra — Plaintiff- 
Respondent. 

Appeal No. 307 of 1921, decided on 
4th J^uly 1922 against a decision of Sub- 
J., Fatna. 

Pre-eptp'iion — Custom in Delhi and Bihar 
similar^Still non- Muhammadan of Delhi 
owning property in Bihar is not amenable to 
latter custom. 

The law of pre-emption has not been adopted as 
tihe personal law of non- Muhammadans in Bihar 
or in the other localities where the custom exists ; 
it is merely a lex loci. If a non- Muhammadan 
Who is by custom amenable to the law of pre- 
emption in a particular locality is the owner of a 


property in another locality where a similar cus- 
tom exists he is not amenable to the custom in the 
npw locality, for, although it is a similar custom 
it is not the same custom to which he has become 
amenable by reason of the fact that he is a 
natii^e of or domiciled in a particular locality. A 
native of Delhi (owner) is not bound by the cus- 
tom which exists in Bihar, even although there is 
similar custom in Delhi, [P. 569, C. l.J 

Sulan Ahmad and /aw— for Ap- 

pelJant. ^ 

Kulwant SaJiay and S. Hussain — for 
Respondent. 

CouttSf J- 1— This is an appeal against 
a decision of the Subordinate Judge of 
Patna in a suit for pre-emption. The 
property which it was sought to pre-empt 
is in Patna City, the vendor is a Hindu 
who is native of and resides in Delhi and 
the defendants are Muhammadans resid- 
ing in Patna City. 

The suit was originally brought by one 
Hakim Abdul Majid who died during the 
course of the litigation and his widow has 
been substituted for him and is continu- 
ing the litigation. 

The suit was decreed in the Court of 
first instance and on appeal this decree 
has been confirmed by the Subordinate 
Judge, The defendant has appealed 
this Court. 

It is admitted that if the vendor had 
been a Hindu, who was a native of or 
domiciled in Bihar, the plaintiff would 
have been entitled to succeed, but it is 
contended by Mr. Sultan Ahmad for the 
appellant that the owner of the property 
being a Hindu, who is not either a native 
of or domiciled in Bihar, the law of pre- 
emption does not apply. He also con- 
tends that even if this were not so and 
even if the original plaintiff were entitled 
to succeed, his widow would not be enti- 
tled to carry on the litigation. 

Two questions, therefore, arise in this 
appeal. (Ij Is the plaintiff entitled to 
pre empt when the vendor is a Hindu 
who is neither a resident of nor domiciled 
in Bihar ? and (2j is the widow of the 
original plaintiff entitled to carry on the 
suit after the death of her husband during 
the pendency of the suit ? 

In regard to the first point, the law as 
stated in Wilson’s Anglo- Muhammadan 
Law, Fifth Edition, 1921, at paragraph 
352 is as follows: — 

** Where the custom is judicially noti- 
ced as prevailing among non-Muhamma- 
dans in a certain |ocal area, it does not 
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govern non- Muhammadans who, though 
holding land therein for the time being, 
are neither natives of, nor domiciled ]|i 
the district.** 

This was the view of the law as expres- 
sed in Huree Char an Surmah v. Thomas 
Achfoyd (1) dLnAByjnath Preshad v. KopeU 
mon Singh (2). These decisions have 
been followed in Pursasth Nath Tcwari 
V. Dhanai Ojha (3) and there can be no 
doubt that this is the correct view of the 
law. 

Ordinarily, therefore, in a case such as 
the one now before us the owner not 
being a native of or domiciled in Bihar 
the plaintifiF would not be entitled to pre* 
empt. It is contended, however, by Mr. 
Kulwant Sahay for the respondent that, 
although this is so, the present case is 
different because the owner of the pro- 
perty which is the subject-matter of the 
suit is a native of Delhi, where a custom 
of pre-emption also exists among non- 
Muhammadans. 

In these circumstances he contends 
and this is the view which has been taken 
by the leatned Subordinate Judge, that the 
law of pre-emption applies. His conten- 
tion is that in localities where the custom 
exists it has become a part of the personal 
law of those non- Muhammadans who are 
natives of or domiciled there, that when 
such non- Muhammadans leave such 
locality they carry with them the custom 
so that in a case such as the one now 
before us, where the owner is a 
native of Delhi, where the custom exists, 
the custom applies also to property in 
Patna City of which he is owner. 

Mr. Kulwant Sahay relies in support 
of bis contention on the following passage 
in Agarwala’s Law of Pre-emption. 

“It is respectfully submitted that the 
whole question turns upon whether the 
Hindus of a particular locality adopted 
the law of pre-emption as part of their 
personal law or not** (Agarwala^s Law of 
Pre-emption, Third Edition, 1916, at 
paragraph 177 (6), page 218); he also 
relies on a certain passage in the judg. 
ment of Glover, J. in the case of Byjnath 
Ptrshad v, Kopilmon Singh (2) to which I 
shall presently refer. 


(1) (1872) 18 W.R. 441. 

(2) (187:)) 24 W.R, 95. 

(3) (1905) 32 Cal 988» 9 C. W.N. 174. 


With all respect to the opinion which 
has been expressed by Mr. Agarwal^ I 
am unable to accede to the suggestion 
that the Hindus of Bihar or other loca- 
lities where the custom exists have adop* 
ted the law of pre-emption as part of their 
personal law and there is no judicial 
authority for such a proposition. As Mr. 
Ameer Ali had said: — 

“The Sunni Hanafi Law of pre-emp- 
tion was introduced in India with the 
Muhammadan Government, and in certain 
places it has become a part of the lex loci^ 
for example in Bihar, parts of the Punjab 
and the United Provinces, both Hindus 
and Muhammadans are entitled to claim 
the right of pre-emption. And so well 
established is that right, that it almost 
invariably recorded in greater or less 
detail in the village administration papers 
called the Wajib-^uLArz.'* 

(Ameer Ali*s Muhammadan Law, Vol. I, 
Fourth Edition, Chapter XXVIII, page 
712). The passage on which Mr. Kul- 
want Sahay relies in the judgment of 
Glover, J., in the case of Byjnath Pershad 
v. Kopilmon Singh (2) runs as follows : — 

“And I think that in the present case 
the plaintiff was bound, in the first 
instance, to show that the vendor of the 
defendant, an inhabitant and native of 
Lower Bengal where no custom of pre- 
emption amongst Hindus existed, was 
subject to the rule of law prevailing 
amongst Hindus of Bihar, by reason of 
his being domiciled within that province.*' 

Mr. Kulwant Sahay contends that by 
this the learned Judge meant that if the 
vendor in the case had been an inhabitant 
and a native of a locality where the cus- 
tom of pre-emption amongst Hindus 
existed then he would have been subject 
to that rule of law in respect of the pro- 
perty owned by him in Bihar. This is 
an ingenious interpretation of the passage 
but I am unable to accept it as correct. 
The question was not before the learned 
Judges and they neither considered nor 
decided it ; and it appears to me that 
unless it be that the custom has been 
adopted as part of the personal law the 
contention must fail. 

If the view were correct, a Hindu,, 
who was a native of Bihar and who 
owned property in Calcutta, would be 
bound in respect of that property by 
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the law of pre-emption, but I know of no 
case in which this has been held nor have 
1 ever heard it suggested that this is so. 

It seems to me clear that the law of 
pre-emption has not been adopted as the 
personal law of non- Muhammadans in 
Bihar or in the other localities where the 
custom e^xists, it is merely a lex lod as 
Mr. Ameer Ali has said. 

If this view then be correct it disposes 
^of the whole question, because if the law 
of pre-emption is not part of the personal 
law of non-Muhammadans it is not carried 
outside the locality in which the custom 
prevails ; and if a non-Muhammadan who 
is by custPm amenable to the law of pre- 
emption • in a particular locality is the 
owner of a property in another locality 
where a simdar custom exists, he is not 
amenable to t^e custom in the new loca- 
lity for although it is a similar custom it 
is not the same custom to which he has 
become amenable by reason of the fact 
that he is a native of or domiciled in a 
particular locality. 

In the present case, the owner being a 
native of Delhi he is not bound by the 
custom which exists in Bihar even al- 
though there is a similar custom in 
Delhi. 

The appeal therefore succeeds on the 
first point which has been urged by Mr. 
Sultan Ahmad and it is unnecessary to 
discuss the other point. I would accord, 
ingly set aside the decision of the lower 
appellate Courts. 

The appeal is decreed and the suit is 
dismissed with costs throughout. 

DaSf J* I agree. 

Appeal allow edn 
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DaWSON-MiLLER, C. [. AND MoLLICK, J, 

Manbodh Mtssir — Plaintiff- Appellant 

V. 

Bhaivo Missir and Defendants- 

Respondents. 

S. A. No. 232 of 1921,' decided on 18th 
July, 1922, against the decision of Sub. 
Judge, Shahabad, dated 19th August, 
1920. • 

Civil P. €. O 7, R. 74 and 18 (2), Oj, 13, R, 1 
— Soope’^Documents referred to in O. 13, R, i 
refer to documents mentioned in O. 7, R. 14-^ 
These do not apply to documents under O. 7. 

18 (2) produced in answer to defendant^ 
claim. 

By Clause (2) of Hula 18 of Order 7 nothing 
in Rule 14 applies to documents produced In 


answer to any case set up by the defendants. Tiie 
laiatiff is not under any obligation to enter such 
ocuinents in a list and add the list to his plaint 
and it would be wrong in excluding the docu- 
ments merely because they had not been antered 
in the list attached to the plaint originally. Docu- 
ments referred to in Order 13, Rule 1 refer bach 
to Order 7, Rule 14, Clause 12', which refers to the 
case where the plaintiff relies upon other docu- 
ments than those mentioned in the hrst danse as 
evidence in support of his claim. Those docu- 
ments which are already put in the list must be 
produced at the first hearing, if they have not 
already been filed in Court and in addition all the 
documents must also be produced which the 
Court has ordered the parties to produce at that 
time. [P. 571, C. 2.] 

P. Lalf B. C. Sinha and Sundar Lai — 
for Appellant. 

P. C. Rai and S. N. Mitter — for Res- 
pondents. 

Dawson Miller* C* J* ^ — This is an 
appeal on behalf of the plaintiff from a 
decision of the Subordinate J udge of Sha- 
habad, dated the 19th August, 1920, Tbe 
suit was instituted by the plaintiff against 
four defendants claiming that, as the next 
reversioner of the deceased husband of 
the defendant No. 4 he was entitled to a 
decl iration that certain dispositions of the 
property of her husband made by the 4th 
defendant of which she was entitled to 
possession taking the interest of a Hindu 
widow, were not binding upon him as the 
reversioner, and were valid only during 
the life-time of the 4th defendant. 

The plaint was Bled on the I7th Sep- 
tember, 1917. No documents were filed 
with the plaint and no list of documents 
relied upon by the plaintiff in support of 
his case was attached to the plaint. On 
the 18th January, 19i8, the written state- 
ment of the defendants was filed and 
from that it appeared that the defendants 
were setting up a case that the plaintiff 
was not the nearest reversioner to the 
deceased husband of Sahodra, the defend- 
ant No. 4. 

To the plaint the plaintiff as part there- 
of had attached a genealogical tree show- 
ing that Mahesh, the husband of the 4tli 
defendant was the son of Tirloke and the 
grandson of Juthan, Juthan being the 
great grandfather of the plaintiff. In 
the written statement it was admitted 
that Mahesh was the son of Tir- 
loke but it was alleged that Tirloke was 
not the son of luthani the plaintiff’s great 
grandfather, but the son of Basti, the 
brother of Juthan and if that case 
could be made out| it would appear that 
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the plaintiff was not the next reversioner 
to Mah^sh after the death of Sahodra, 
his widow. # 

On the day when the written statement 
was filed an order was made by the Mun- 
sif to put up the case on the 29-1-1918, 
for settlement of issues and on that 
day the issues were settled and the hearing 
was fixed for the 6th March following. 
An order was also made at the same time 
that the parties were to file documents 
within two weeks. 

It is clear therefore that the learned 
Munsif treated the day fixed for the 
hearing of issues as the first hearing of 
the suit and gave the parties two weeks’ 
further time to file their documents. One 
point has been raised before us in this 
appeal as to whether where a day has 
been fixed for the settlement of issues 
only, and the issues are settled upon that 
day and nothing further done, that day 
can be considered as the first hearing of 
the suit. 

In the view we take of this case, how- 
ever, it is unnecessary to decide that 
point. On 6-3 1918, the day which 
had been fixed for hearing, certain 
documents were filed by the plaintiff. 
The hearing, however, did not take place 
on that day, it was adjourned from time 
to time, and in fact the case came on on 
the 12th May, 1919. 

At the trial the plaintiff’s pleader ten- 
dered for the purposes of having them 
proved the documents which he had filed 
on 6-3-1918. These documents were 
rent receipts over 30 years old granted 
by the Court of Wards to Tirloke, the 
person whose parentage was called in 
question in the suit by the defendants. 
The rent receipts which bear the seal of 
the Court of Wards and purport to bear 
the signature of the Manager at that 
time described Tirloke as the son of 
Juthan, as the plaintiff contends, and not 
as the son of Basti which is the defen- 
dants’ case. 

The learned Munsif refused to allow 
these receipts to be proved on the ground 
that the parties were directed to file their 
evidence within two weeks of 29-1-1918 
when the issues were framed and the docu- 
ments had not in fact been filed until the 
6th March, the day fixed for the further 
hearing after the issues were settled. 

He did not consider at all what grounds 
there might have been for not having 
filed those documents earlier nor did he 


consider whether the documents were of 
such a nature that they might be forgeries,, 
nor did he take into consideration any 
other question except the fact that thejr 
had been filed late and therefore on the 
defendants’ objection they were not 
allowed to be proved in evidence. 

The learned Munsif having decided the 
case against the plaintiffs an appeal went 
to the Sub. Judge. The Sub- 
Judge who only had oral evidence 
before him on the question of Tirloke’s 
parentage said that on going through the 
oral evidence on both sides he did not 
find much to choose between them but in 
the end he agreed with the Munsif and 
he dismissed the appeal. 

The only question which has been 
argued before us in this appeal is that 
the Munsif and the Subordinate Judge 
were wrong in refusing to admit this 
evidence. It is contended on behalf of 
the respondents that the documents in 
question were documents which, under 
the provisions of O. 7, R. 1+ of the 
C. P. C. the plaintiff intended to 
rely upon as evidence in support of 
his claim, and, as such, ought to have 
been entered in a list annexed to the 
plaint and, unless that was done, they 
could not, under the provisions of Rule 18 
of the same order, be afterwards received 
in evidence without the leave of the Court. 

It is contended on behalf of the appel- 
lant, on the other hand, that by Cl. (2) 
of R. IH of O. 7 nothing in the rule 
applies to documents produced for cross- 
examination of the defendants* witnesses 
or in answer to any case set up by the 
defendants or handed to a witness merely 
to refresh his memory. 

It is not contended that the documents 
came within the last category, viz,, those 
which might be handed to a witness 
merely to refresh his memory but it is 
contended that they were documents of 
such a character that they might be used 
for cross examination of the defendants^ 
witnesses or, if not, that certainly they 
were documents which were tq be used in 
answer to a case set up by the defendants. 
If in fact they were document® of that 
description then it follows that the plain- 
tiff was not under any obligation to enter 
such documents in a list and add the list 
to his plaint. 

In such a case the learned Mun- 
sif would be wrong in excluding the- 
documents merely because they had not 
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been entered in the list attached to the 
plaint originally. It is further contended 
that however that may be under Order 13, 
Rule 1 whether the documents were of 
the nature described or not, they ought 
to have been produced at the first hearing 
of the suit and not having been produced 
on that occasion the Court was perfectly 
justified in refusing them subsequently. 

As t have already said they were in 
fact produced on the 6th March, the issues 
having been settled in the previous 
January, and if the 6th March, can be 
properly described as the first hearing 
then they were produced in time. It is 
unnecessary, however, as I have already 
said, to determine that question because, 
in my opinion, the documents in the 
present case were documents of the 
description mentioned in the 2nd clause of 
Rule 18 of Order 7, that is, documents 
produced in answer to a case set up by 
the defendants. 

When the plaint was filed the plaintiff 
no doubt was setting up a case that he 
and Mahesh were respectively the great 
grandson and grandson of the same 
person and therefore he, in the circum- 
stances, was the next reversioner and 
entitled to sue, but he did not know at 
that time, at all events there is nothing 
to suggest that he knew, that the defend- 
ants would dispute the parentage of 
Tirloke, the father of Mahesh and until 
that case was set up there appears to 
have been no reason why the plaintiff 
should rely upon the particular documents 
in question in support of his case. 

He did not know the point at which 
the defendants would attack or which 
link in the chain of the genealogical tree 
the defendants might consider the 
weakest and up to that time it was not 
necessary for the plaintiff to produce any 
documents in support of the accuracy of 
the genealogical table upon which he was 
relying and therefore it appears to me 
that there was no necessity at the date of 
the plaint for him to enter the particular 
documents^in the list and file them with 
the plaint. Once, however, the written 
statement was filed the case became 
different. 

A case was then set up by the defend- 
ants attacking the genealogical tree, 
which so far as we know, up to that time 
he had no reason to suspect was going to 
be attacked and it was then and then 


only that the necessity for producing these 
rent receipts, which went to sh6w that 
the#point taken by the defendants was not 
accurate, arose. 

It seems to me, in these circumstan* 
ces, that the documents were clearly 
documents produced in answer to a case 
set up by the defendants within 
the second clause of Rule 18 of Order 7 
and therefore it was not necessary to 
obtain the leave of the Court in order that 
they might be received in evidence. 

With regard to Order 13, Rule 1, here 
again the documents which must be 
produced at the first hearing, assuming in 
this case that the first hearing was the 
date upon which the issues were settled, 
are described as all documentary evidence 
of every description in their possession 
and power on which they intend to rely 
and which has not already been filed in 
Court and all documents which the Court 
has ordered to be produced. 

The documents upon which they intend 
to rely must, I think, so far as the plain- 
tiff is concerned, refer back to Order 7, 
Rule 14, Clause (2) which refers to the 
case where the plaintiff relies upon other 
documents than those mentioned in the 
first clause as evidence in support of his 
claim. Those documents which are already 
put in the list must be produced at the^ 
first hearing if they have not already been 
filed in Court and in addition all the 
documents must also be produced 
which the Court has ordered the parties 
to produce at that time. 

In my opinion, therefore, the learned 
MunSif was wrong in the circumstances 
of this case in not allowing the plaintiff 
an opportunity of proving the documents 
at the trial. The judgment and decree of 
the Munsif and of the Subordinate Judge 
will be set aside, the case will be remand- 
ed to the trial Court to determine the 
issues after admitting the evidence if 
properly proved and considering it along 
with the other evidence in the case. The 
defendants will be allowed at the hearing 
to give any rebutting evidence that they 
may have to disprove the facts stated in 
the documents now in question. The 
costs of this appeal will abide the final 
result of the trial. 

Mullicki J.:— 1 agree. 

Case remamea* 
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CouTTS AND Das, JJ. 

Nauratan Lai — Appellant 

V. 

Mrs. Margaret Anne Stephen and others- 
Respondents. 

Appeal No. 103 of 19?1, decided on 
28th July, 1922, against the decision of 
1st Class Sub-J., Muzaffarpur, dated 14th 
March, 1921. 

(a) C. P. C . S. 47, O. 2/. R. 58--Lcgal re- 
present ative of judgment- debtor — Claim to pro- 
perty in his own rtght dismissed — No suit can 
he brought to challenge order hut must he deci- 
ded under S, 47. 

An objection taken by a person who has be- 
come the representative of the judgment-debtor 
in the course of the execution of a decree to the 
effect that the property attached in satisfaction 
thereof is his own property and not held by him 
as such representative is a matter cognizable only 
under S. 47, C. P. C. and not the proper subject- 
matter of a separate suit by a party against whom 
an adverse order may have been passed. Where 
e)ua the execution proceedings a person happens 
to be the representative of the judgment-debtor 
any question raised by him can only be decided 
under S. 47. But objections to attachment raised 
by a third party come under O. 21, R. 58, 17 
Cal 711 ; 19 C W. N 517 Foil [P. 573. C. 1.] 

(b) T. P, Act, S. *53 — Deed of settlement of 
whole property withtn 1 month of decree 
^against settlor — Deed was held fraudulent^ 
Solvency of transferor at time of transfer 
must be considered. 

Where a trust deed was executed within one 
month of the decree passed for the ascertainment 
of mesne profits payable by judgment debtor to 
the decree-holder ; and the deed of settlement 
had in fact put out of the reach of the decree- 
holder every item of immoveable property to 
which the judgment-debtor was entitled or of 
which he was in possession. 

Held: the transfer was fraudulent. The sol- 
vency of the transferor at the time of the transfet 
and not at a later date is to be taken into con- 
sideration. [P. 573, C. 2 ; P. 574, C. 2J 

C. C. Das, G. D. Das, Ray, Guru Sha- 
ran Prasad and Anand Prasad — for Ap- 
pellant. 

W. H. Akhari and C. S. Banerji — for 
Respondents. 

Das, J* : — This appeal arises out of an 
order passed by the learned Subordinate 
Judge, 1st Court, Muzaffarpur, dated 
14-3-1921, and the firsbquestion which 
we have to consider is whether the order 
passed by the learned Sub. Judge was one 
under S. 47 of the Code of Civil Proce- 
dure or one under O, 21, R. 60 of the Code. 

On 30-6-1909, the appellant recovered 
a decree against one Stephen for recovery 
of possession of certain properties and for 
ascertainment of mesne profits. In July, 
1909, Mr. Stephen executed a deed of 
trust by which he transferred all the im- 
CQOveable properties, of which he was then 
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possessed, to his wife, Mrs. Margaret 
Anne Stephen, as trustee on her own 
l>ehalf and on behalf of her minor chil- 
dren. The deed recited that the settlor 
was desirous of making a settlement of 
his share in the properties conveyed for 
the beneht of his wife and childreip. 

It is admitted that the deed of settle- 
ment of the 23-7-1^09, covered all the 
properties to which Mr. Stephen was en- 
titled or of which he was in possession. 
Mr, Stephen died on the 15-1-1915, and 
the applicants-respondents were subs- 
tituted in the record of the suit as legal 
representatives of Mr, Stephen on the 
26-6-1916. The Court which passed the 
decree pro 9 eeded to ascertain the amount 
of mesne profits payable to the decree- 
holder and on the 3-3-1917, it found 
that about Rs. 15,000 was due to the 
decree-holder in respect of such me^ne 
profits. It is to recover the sum awarded 
to him for and by way of mesne profits 
that the present execution proceedings 
were commenced by the decree-holder. 

On 5-7-1920, Mrs. Stephen for herself 
and on hehalf of her minor children pre- 
sented a petition which purported to be a 
petition under S. 47 and O. 21, R. 58 of 
the Code by which they insisted that the 
properties attached in execution of the 
decree for mesne profits were their pro- 
perties and not the properties of the judg- 
ment-debtor and prayed that those proper- 
ties be released from attachment. At the 
time when the petition was presented to 
the Court by Mr. Stephen and her minor 
children they were in the record of the 
proceedings as the legal representatives 
of Mr. Stephen. 

The learned Sub. Judge has come to 
the conclusion that the transaction which 
resulted in the deed of settlement was a 
bona fide transaction and has directed the 
properties to be released from attachment. 
If the order passed by the learned Sub. 
Judge was an order under O. 21, R- 60 of 
the Code, then no appeal lies from that 
order ; but if, on the other hand, the order 
was one under Section 47 of the Code, the 
order is appealable as a decree, o 

S. 47 of the Code provides^ that all 
questions arising between the parties to 
the suit in which the decree was passed, 
or their representatives, and relating to 
the execution, discharge or satisfaction 
of the decree, shall be determined by 
the Court executing the decree and not 
by a separate suit. It has been held 
in cases far too numerous to mention 
that this section should receive the 
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wi^st interpretation. 

It is not open to doubt that at the time 
when the execution proceedings were 
taken the respondents had been substitu- 
ted in the record of the suit as the repre- 
sentative s of the judgment- debtor. The 
question raised in this application is a 
question that arises between the parties 
to the suit in which the decree was pass- 
ed or their representatives and it 
undoubtedly relates to the execution, 
discharge or satisfaction of the decree. 
It is no doubt claimed on behalf of the 
respondents that they have raised the 
question not as parties to the suit or 
as representatives of one of the parties to 
the suit,* but as claiming in their own 
right and by a title paramount to that of 
the judgment- debtor. 

It has, however, been held that an 
objection taken by a person, who has 
become the representative of the judg- 
ment-debtor in the course of the execution 
of a decree to the effect that the 
property attached in satisfaction thereof 
is his own property, and not held by him 
as such representative, is a matter cogni- 
zable only under S. 47 of the Code of 
Civil Procedure and not the proper 
subject-matter of a separate suit by a 
party against whom an adverse order 
may have been passed. See Panchanan 
Bmdopadhya v. Rahia Bihi (1). This 
view of the law has been affirmed by the 
Calcutta High Court in the later case of 
Ajo Koer v. Gorak Nath (2). 

It appears to me that where qua the 
execution proceedings a person happens 
to be the representative of the judgment- 
debtor, any question raised by him can 
only be decided under S. 47 of the 
Code. The distinction between a pro- 
ceeding under S. 47 and a proceeding 
under O. 21, R* 58 is this: that all 
objections to attachment raised by a party 
to the suit in which the decree was 
passed or his representative come under 
S. 47 ; but objections to attachment 
raised by a third party come under 
0.21, R. sa 

• In this* case the objection was raised 
not by a third party but by the represen- 
tatives of a party to the suit. In my 
opinion, then, the order passed by the 
learned Sub. Judge was an order under 
S, 47 and is, therefore, appealable as a 
decree. 

^ (1)‘ (3890) 17 Cal. 711 (F bT. 

ea) (1914) 19 c. vv. N. 517 = 27 I.C. 321 = 
20 C.L.J 481. 


I now come to the merits. Section 53- 
of the Transfer of Property Act provides 
as follows ; — 

“ Every transfer of immoveable pro- 
perty made with intent to defraud prior 
or subseq^uent transferees thereof for 
consideration, or co owners or other 
persons having an interest in such pro- 
perty, or to defeat or delay the creditors 
of the transferor, is voidable at the option 
of any person so defrauded, defeated or 
delayed. Where the effect of any transfer 
of immoveable property is to defraud, 
defeat or delay any such person, and such 
transfer is made gratuitously, or for a 
grossly inadequate consideration the 
transfer may be presumed to have been 
made with such intent as aforesaid. 
Nothing contained in this section shall 
impair the rights of any transferee in 
good faith and for consideration.” 

Now in order to determine the question 
which has been raised in this appe if it is 
necessary to remember first that the trust 
deed was executed within one month of 
the decree pissed against Mr., Stephen 
for the ascertainment of mesne profits 
payable by him to the decree-holder ; and 
secondly, the deed of settlement has in 
fact put out of the reach of the decree- 
holder every item of immoveable 
property to which the judgment- debtor 
was entitled or of which he was in 
possession. 

The learned Sub. Judge has, how- 
ever, come to the conclusion that the 
judgment-debtor was at the time of the 
decree in a solvent position and that he 
was able to pay off any debts that he 
might have contracted. I regard this 
finding as a finding that the effect of the 
transfer was not to defraud, defeat, or 
delay any creditor. It is, therefore, neces- 
sary to see whether his finding can be 
supported by the evidence on the record. 

The learned Sub. Judge has relied 
upon the evidence of Mrs. Stephen 
and on the following circumstances, first, 
up^n the letter, Ex. 2, dated the 29*th 
January, 1910, which constitutes an 
admission by one Knowles to Mr, Stephen 
to the effect that he owed Mr. Stephen 
Rs, 26,109-11-3, secondly, upon the 
pass book of Allahabad Bank which 
shows that in June, 1912, two separate 
sums consisting of Rs. 1,040 and 
Rs. 17,450 were transferred to the account 
of Mrs. Stephen from the account of 
Mr. Stephen ; thirdly, upon the fact that 
Mr, Stephen had several accounts with 
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several banks. 

I shall come to the evidence of 
Mrs. Stephen presently ; but so faras^he 
other circumstances relied upon by the 
learned Subordinate J udge are concerned, 
they do not, in my opinion, establish that 
on the 23rd July, 1909, he was in solvent 
circumstances. 

The letter of Mr. Knowles Exhibit 2 is 
dated the 29th January, 1910, and it 
appears to me that for the purpose of dis- 
posing of the point, which has been raised 
in the case, it is not material to consider 
what the circumstances of Mr, Stephen 
were in 1910. Apart from this, all that 
the letter establishes is that there was a 
sum of money due to Mr. Stephen from 
Mr. Knowles ; Mrs. Stephen’s" evidence 
establishes that this sum of money was 
due to Mr. Stephen on account of a share 
which he had in the business which was 
being managed by Mr. Knowles. 

Although Mrs. Stephen does not admit 
that the business has failed, she admits 
that the business never at any time paid 
anything substantial to Mr. Stephen. I 
regard the letter of the 29th January, 1910, 
as entirely irrelevant. 

The extracts from the pass book of 
the Allahabad Bank, Exhibit 3, upon 
which the learned Subordinate Judge relies 
•show that a certain sum of money was 
transferred to the account of Mrs. Stephen 
drom 4 J per cent, fixed deposit account. 
The learned Subordinate Judge has 
assumed without any evidence what- 
ever that this sum of money was trans- 
ferred to her account from the account of 
her husband. 

Mrs. Stephen did indeed make an 
attempt to establish that those sums of 
monies were transferred to her account 
from the account of Mr. Stephen ; but 
she had to admit in cross-examination 
that the fixed deposit account were her 
own account and that there was no trans- 
fer to her account from the account of her 
husband. This was, therefore, not a 
circumstance on which the learned Sub- 
ordinate J udge should have relied f5r 
coming to the conclusion that Mr. Stephen 
had funds out of which the demands 
•of his creditors could have been met. 

The learned Subordinate Judge then 
says that Mr. Stephen had accounts 
with several banks which presumably 
-means that he had a large sum of money 
standing to his credit in several banks* 


There is, however, no evidence on this 
point. All that Mrs. Stephen does say 
in her evidence is that she thinks that 
Mr, Stephen had a banking account in 
1909, but that she does not know in what 
bank he had an account. 

The learned Subordinate Judge has 
completely misunderstood the evidence 
on the point. Mrs. Stephen’s evidence 
shows that she had several accounts in 
several banks. She admits that she had 
no money of her own and that she started 
these accounts with monies given to her 
by her husband. Her evidence also shows 
that her husband was speculating in 
stocks and shares. Her husband's pass 
books have not been produced in the case. 
It was possible for Mrs. Stephen to pro- 
duce the pass books of her husband if it 
be her case that he had several banking 
accounts. The evidence of Mrs. Stephen 
leaves no doubt in my mind that 
Mr. Stephen put all his money in the name 
of his wife and that at no time did 
Mr. Stephen have a banking account of 
his own. 

In my opinion, the learned Subordi- 
nate Judge was not justified in coming to 
the conclusion that Mr. Stephen was in a 
solvent condition in 1909. The trust 
deed effectively put out of the reach of the 
decree-holder of all immoveable properties 
that Mr. Stephen had. So far as actual 
money is concerned, he put it all in the 
name of his wife while he was gambling 
in stocks and shares, Mrs. Stephen has 
not shown that there was any fund against 
which the decree-holder could have pro- 
ceeded for the realization of the money 
found due to him by the decree for mesne 
profits. The effect of the transfer of the 
23rd July, 1909, has undoubtedly been to 
defraud, defeat or delay the decreeholder. 

We must accordingly presume that the 
transfer was made with the intent to 
defraud, defeat or delay the creditors. 
The transfer was, as 1 have said before, 
made within one month of the decree, and 
I have no doubt whatever in my mind 
that it was made with intent to defeat the" 
decree* holder. Mrs. Stephen herself says 
in her evidence that when they heard 
that her husband had lost the suit which 
the decree- holder had instituted against 
him she and other people advised her hus- 
band to execute a deed to safeguard the 
interest of herself and her children. There 
is no apparent reason why he should have 
executed the trust deed. Mrs. Stephen 
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in her evidence says that her husband 
•anticipated trouble with his step mother 
and step‘Sister ; but why he should have 
anticipated the trouble has not been made 
clear in the evidence. 

Mrs. Stephen does say that after the 
execution of the trust deed she was in 
possession* of the properties ; but she ad- 
mits that she has lost all the accounts 
dealing’ with the trust estate and that she 
has no counterfoils of the receipts grant- 
ed by her to the tenants. She admits that 
she executed a power-of-attorney in 
favour of her husband to enter into all 
business transactions on her behalf. I 
have no doubt whatever that possession 
xemained.with Mr, Stephen notwithstand- 
ing the execution of the trust deed. 

I hold that the trust deed of the 23rd 
July, 1909, was a fraudulent device to 
defeat the appellant and that he is entitled 
to proceed with his execution proceedings 
noth withstanding that document. The 
transaction resulting in the execution of 
the trust deed is, therefore, voidable at his 
option, and the fact that he has instituted 
execution proceedings in respect of those 
properties establishes that he has exercis- 
ed the option to avoid the transaction. 

I would allow this appeal, set aside the 
order passed by the learned Subordinate 
* Judge and direct that execution proceed- 
ings do proceed. The appellant is entitled 
to his costs throughout. 

Coutts^ J* ■•—I agree. 

Appeal allowed, 

A. I. R- 1922 Patna 575. 

Dawson- Miller, C. J., and Mullick, J, 

Ganpat Rao Banha Puri — Plaintiff- Ap- 
pellant 

• V. 

Raj Kumar Defendant-Respon- 

dent. 

Letters Patent Appeals Nos, 73 and 76 
of 1921, decided on 10th May, 1922. 

Civil P.C,t S. 100 — Issue raised and decided 
in lower Courts — High Court cannot order re- 
hearing on thp:t very issue, 

• Where an issue has been raised and determin- 
ed, it is iipt within the competence of High 
Court in second appeal to remand the case for a 
re-hearing upon that very issue. [P, 577, C. 1.] 

S. C. Mitter --for Appellant. 

N, N. Sen — for Respondent. 

Daw 80 ii*Miller> C* J. • — The question 
for decision in these appeals is whether 


the learned J udge of this Court in second 
appeal was justified in remanding the 
C 2 LSH to the trial Court for the hearing and 
determination of an isssue which he consi- 
dered had not been properly raised or 
tried in the first instance. 

The facts of the case shortly are that 
the defendant No. 4 Musamrnat Sareba 
Kuar, in the years 1908 and 1910 obtain- 
ed a mortgage interest under a nhan deed 
of certain property which constitutes 
part of the property in suit. She was re* 
corded in the Record-of Rights as being 
the usufructuary mortgagee and Tulsi 
Singh, her husband’s brother’s son was 
recorded as being an under- of the 
property. In the year 1911 a further 
holding was purchased in the name of 
Sareba Kuar and she was recorded as 
holding the raiyat interest in that proper- 
ty with Tulasi Singh as under -raiyat. In 
1916, Sareba Kuar transferred both these 
properties, that is, her mortgage interest 
and her raiyat holding, to the plaintiff. 

Subsequently the plaintiff being under 
the impression that Tulsi Singh was the 
under-raiyat sued him for rent. In that 
suit Tulsi Singh contended that he was 
not an under-raiyat of the property at all, 
that in fact he was a co- sharer with the 
other members of his family and that the 
property bad only been purchased in the 
name of Sareba Kuar as henamidar for the 
family. 

The rent suit which was brought in 
1917 was decided in favour of Tulsi Singh 
and against the present plaintiff and in so 
far as that decision acts as res judicata the 
decision is not disputed in the present 
case. 

The present suits were instituted in 
May 1908, claiming recovery of posses- 
sion of the holding and of the rehan pro- 
perty. In the plaint the plaintiff set up 
a case that the property in suit in fact 
belonged to Sareba Kuar and was pur- 
chased by her as her own property but as 
an alternative case he pleaded that the 
defendants Nos. 1 and 2 who were Raj 
Kumar Singh, the brother-in-law of 
Sareba Kuar and Tulsi Singh his son had 
given the plaintiff to understand by their 
words, deeds and acts that the Musamrnat 
was the real rehandar and that it was 
upon the strength of these proceedings and 
evidence that the plaintiff purchased the 
rehan property and the other property 
from Mussammat Sareba Kuar. 
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When the case came trial various 
issues were raised for dtetermi nation 
which are not material for present pur- 
poses but issue No. 4 was whether Sareba 
Kuar was owner of the disputed property 
or a farzidar of the other defendants. 
The case all along made by the defend- 
ants was that Sareba Knar was really 
their farzidar and that the property 
never belonged to her from start to finish. 

Issue No. 6 which is the important 
issue to be considered in the appeal was 
to this effect : — 

** Whether the deed of transfer by Sareba Kuar 
in favour of the plaintift is valid and binding on 
the other defendants *' 

The case put forward at the trial on 
behalf of the plaintiff which arose upon 
that portion of the pleadings which I 
have referred to and upon the sixth issue 
which I have just set out was that under 
Section 41 of the Transfer of Property 
Act even if the defendants 1 and 2 were 
the real owners of the property in suit 
they had in fact, by their representations 
and their acts, induced the plaintiff to 
believe that Sareba Kuar was the real 
owner of the property, and they had there- 
by impliedly consented that she, who was 
undoubtedly the ostensible owner, should 
transfer the property to the plaintiff. 

Her name was entered in the Record- 
of-rights as the owner and she in fact 
was allowed to keep possession of the 
title deeds and these fac fs were known 
to the plaintiff, but in order to show that 
he had complied with the provisions of 
S. 41 of the Transfer of Property 
Act he called evidence to show that he 
had taken reasonable care to ascertain 
that the transferor had power to make 
the transfer. 

That evidence consisted of that of a 
patwari of the village, and his evidence 
was to the effect that he had made 
enquiries and he had informed the 
plaintiff as to the nature of the enquiries 
he had made. In considering the issue 
No. 6 the only question which the learn- 
ed Munsif dealt with was the question 
of whether the provisions of S. 41 
of the Transfer of Property Act had 
been complied with, and having consi- 
dered the evidence put forward on behalf 
of the plaintiff, viz.^ that of the patwari^ 
he was not satisfied that the plaintiff had 
taken proper care to ascertain whether 
Sareba was really in possession of the 
property or not and therefore having 
found that the property in fact belonged 


to the other defendants 1 and 2 he- 
dismissed the suit. It is important to« 
bear in mind that that was the only ques- 
tion which was discussed in deciding the- 
sixth issue. 

The matter then went on appeal to the 
District Judge and the learned District 
Judge took a different view on the facts 
from that arrived at by the Munsif. He- 
pointed out that the patwari^ Lalji Lai 
stated that he had made enquiries on 
behalf of the purchaser and that he had 
learnt that Sareba Kuar was the real 
rehandar and that witness was not in fact 
cross-examined by the defendants. He 
was the patwari of the village and after 
the transfer was completed he was engag- 
ed as a servant of the plaintiff. 

The Munsif had considered that his 
evidence was not trustworthy because he 
was not at the time he was alleged to* 
have made the enquiries a servant of the 
plaintiff but only became so afterwards.. 
The learned District Judge did not 
consider that this was sufficient ground 
for rejecting his evidence and he thought 
that the village patwari was a man very 
likely to have been employed to make 
enquiries of this sort, and, accepting his 
evidence as he did, the learned Dt. 
Judge came to the conclusion that the 
case under S. 41 of the Transfer of 
Property Act had been made out. 

I may mention that apart from this 
question of enquiries there were many 
other circumstances in the case which 
led the Court to come to the conclusion, 
that Sareba Kuar had been holding it as 
the ostensible owner. 

From that decision the defendants ap- 
pealed to the learned J udge of this Court. 
The learned Judge came to the conclu- 
sion that as there had been no direct 
issue raised as to whether S. 41 of the 
Transfer of Property Act applied or not 
he doubted whether the attention of the 
parties had been properly drawn to it or 
whether they had called the evidence 
upon that point which they would have 
done if the issue had been more ^distinct- 
ly raised, and therefore, he remanded the 
case back to the trial Court to re- hear 
the issue No. 6 with special reference 
to the question arising under Section 41 
and gave the parties leave to adduce 
further evidence. 

He further ordered that the. 
District Judge on receiving the decision 
upon this issue of the Munsif shouldi 
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give bis opimon upon it and remit it to 
the High Court. The only question 
which has been argued in appeal before 
us to day is whether or not upon the facts 
which I have stated, the learned Judge 
was justified in remanding the case. That 
must depend in the first instance upon 
whether the plea arising un ier Section 41 
of the Transfer of Property Act was 
sufficiently raised by the issues settled 
before the trial. 

In my opinion there can be no doubt 
that in the paragraph of the plaint which 
I have referred to this issue, although 
perhaps not very scientifically put, was 
clearly raised, viz,, that it was with the 
consent’ex press or implied of the defen- 
dants thatSareba Kuar was the ostensible 
owner of the property and that in these 
circumstances they cannot complain if she 
had transferred the property to a bona fide 
purchaser. Again when the case came for 
trial as I have pointed out although the 
sixth issue did not in terms mention S. 41 
of th3 Transfer of Property Act it could 
hardly have had reference to any other 
question than that which I have just 
referred to, and which alone is dealt with 
by the learned Munsif in determining the 
issue. The issue no doubt was a little 
wider th in was necessary merely to include 
a point arising under S. 41 but the issue 
as framed clearly admitted of the ques- 
tion being decided in the case and 1 can 
see myself no other reason at all why this 
issue should have been raised except for 
the fact that it was foresh idowed in the 
pleadings, and the parties had notice of it. 
In these circumstances it seems to me 
that the matter having been raised and 
determined by the first appellate Court, it 
was not within the competence of this 
Court m second appeal to remand the 
case for a re healing upon this very issue. 
Had the issue not been determined then 
obviously it would have been within the 
competency of this Court to remand the 
case for that purpose. But where you 
have an issue raised which is quite suffi- 
cient for the purpose, and you have 
evidence* upon that issue and you have a 
distinct finding both by the trial Court 
and the first appelhte Court, I do not 
think, with great respect to the learned 
Judge, that it is any longer open to him 
to reier the case back for re-hearing upon 
that very point. In my opinion these 
appeals should be allowed, the decrees ap- 
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pealed from should be set aside and the 
decrees of the learned District Judge on 
first appeal should be restored. The afK 
pellant is entitled to his costs throughout. 

Mullick, J. :-~I agree. 

Appeals alldwed. 


A I R. 1922 Patna S77. 

JwALA Prasad and Bucknill, JJ. 

Gobind Ram and others — Defendants- 
Appellants v. 

Ganesh Ram and others — Plaintiffs- Res- 
pondents. 

Appeal No. 2 of 1922, decided on 
2-5-1922, from S. J., Bhagalpur, dated 
15-12 1921. 

C. P.C. (1908), O, 40, R. 1 and O. XLIlI, R. 1— 
Receiver — Order that Receiver should be appoint 
ted without actual at>pointment — Appeal lies. 

An order of a Court that a Receiver should be 
appointed in a case (without appointing anybody 
by name as Receiver; and adjourning the case to 
later date for soappointing one is an order under 
O XL, R 1, and can be appealed from under O. 
XLUl, R. 1.40 Mad 18F.B. Foil. [P. 579. C 1.] 

S. N, Mullick and Harihhusan Muher- 
y«— for Appellants. 

C. C. Das, A, B, Muherjee and H, P. 
Singh — for Respondents. 

Bucknilli J. ^ — This is a miscellane- 
ous Appeal No. 2 of B 22 preferred by 
certain persons who were defendants in 
an action brought against them in con- 
nection with the proposed partition of 
certain properties. The properties purpor- 
ted to be situate partially in the Kingdom 
of Nepal and partially in the neighbour- 
hood of Muzaffarpur and Bhagalpur^ 
On 26-9-1921, the plaintiffs filed an 
application supported, it is said, by an 
affidavit asking for the appointment of a 
Receiver for the reaping of certain stand- 
ing crops and for the raising of future 
crops. They also asked for the issue of 
an injunction upon the defendants rest- 
raining the defendants from reaping or 
appropriating paddy crops on certain 
lands. From the actual wording of this 
application it does not seem clear that 
any particular portions of the lands, 
except those which were under cultiva- 
tion, were referred to. Now, on the 
19th of November, a further application 
was made by the plaintiffs. In this 
application the petitioners applied for 
the appointment of a Receiver to take 
charge of the properties and to get the 
crops cut and gathered or to depute 
some officer of the Court to have the 
paddy crops reaped and gathered. Here 
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again from the actual wording of the 
petition it is not abundantly clear as to 
whether the whole or a portion of th^ 
properties really were referred to. 

To these petitions the defendants re- 
plied in a counter- petition, and, on the 
matter coming before the Subordinate 
Judge on the 15th of December, 1921, 
that officer dealt with it at considerable 
length. He says, that, under circum- 
stances to which I shall presently refer, 
he thought that it was right that a 
Receiver should be appointed. 

Now, before I go into the circumstances 
to which the Subordinate Judge refers it 
is necessary that I should deal very 
shortly with a preliminary point which 
was raised by the plaintiffs respondents 
here which certainly gives rise to a legal 
question of procedure which is of some 
interest. 

The Subordinate Judge in what I may 
call the words of power in his order 
says: — 

“ It is therefore ordered that a Receiver of the 
properties in suit shall be appointed. A person 
nominated by both parties should be appointed, 
failing which a pleader of this Court or any other 
person will be appointed after hearing both 
parties.” 

Now, in Order XL is found that part of the 
Code of Civil Procedure which deals with the 
appointment of Receivers by the Court and it is 
common ground that there is, from an order 
made under the provisions of sub-Section tl) of 
Rule 1 of Order XL of the Code of Civil Proce- 
dure, an appeal. 

So far as is material here the phrasing of the 
above quoted order runs as follows; — “Where 
it appears to the Court to be just and convenient, 
the Court may by order (a) appoint a Receiver of 
any property, whether before or after decree.” 

Now, it is argued for the respondents 
here that where an order is made simply 
declaring that a Receiver shall be ap- 
pointed, such order is not legally of the 
same effect as an order appointing a per- 
son individually as the Receiver, and, 
that until some definite person is ap- 
pointed by name and, going even further 
that until the conditions upon which he 
is appointed have been settled (such as, 
with regard to security and so forth), 
there is no order from which an appeal 
can be maintained or is capable of admis- 
sion or has in fact actually been made 
within the meaning of Order XLI, Rule 
1 ( 1 ). 

This proposition, the foundation of 
which, I do not think that I clearly under- 


stand, is undoubtedly supported by some 
authority. In the case of Upendra Nath 
V. Bhupendra Nath (1) it was held by 
Mookerjee and Teuuon, JJ., that it was 
only from a final and not from any inter- 
locutory order appointing a Receiver that 
an appeal lay under Order XL HI, Rule 1 
of the Civil Procedure Code, In that case 
the Subordinate Judge was invited by 
certain plaintiffs to appoint a Receiver 
having, upon the materials placed before 
him, come to the conclusion that a 
Receiver ought to be appointed, he made 
an order to this effect, “I think the whole 
of the property in suit will be better 
managed and the interest of all the parties 
will be better served if the property in 
suit be placed in the hands of a compe- 
tent Receiver.** 

The appellants (that is to say, the 
defendants there) appealed but their 
Lordships came to the conclusion that 
the appeal would manifestly be incompe- 
tent and premature. Again in the case 
of Srinivas Prasad v. Kesho Prasad (2) 
decided by Mookerjee and Carnduff, JJ,, 
it was held that no appeal lay till the 
final order for the appointment of a 
Receiver had, been made and it was further 
laid down there that no effective appoint- 
ment of a Receiver had been made within 
the provisions of Order XL, Rule 1, until 
the furnishing of security had been 
effected. 

Again it was held by Heaton and 
Shah, JJ., in the case of Narahadashankar 
Mugatram Vyas v. Kewaldas Raghunathdas 
(3) that an appeal under Order XLIII, 
Rule 1, Clause (s) of the Code of Civil 
Procedure did not lie from an order pro- 
viding that “ a proper person should be 
appointed Receiver.** 

In the course of bis judgment in that 
case Heaton, J., states that the Subordi- 
nate Judge had given his directions in 
the following manner: I therefore hold 
that a proper person should be appointed 
a Receiver. The parties will be further 
heard on the point as to mho should be 
appointed a Receiver.’* Against this 
order the defendant appealed and in the 
course of his judgment Heaton, J., 
remarked : “It seems to me that the Court 


(1) (1910) 13 C. L J. 157«9 1. C. 582. 

(2) (19U) 14 C. L. J. 489=12 I. C. 745. 

(3) (1915) 17 Bom. L. R. 510=29 I. C. 504. 
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4ias not appointed a Receiver. It has only 
decided that at some future date it will 
appoint a Receiver. But the actual order 
to appoint a Receiver, it seems to me, 
will be made only when the Judge actu- 
ally nominates a person or an ofHcial and 
specifically appoints him to be the Recei- 
ver in thb case.*' 

In the case of Mohammad Askariv, 
Nisar Husain (4), it was held by Tudball 
and Ryves, JJ., that no appeal lay from 
an order by which the Court expresses an 
intention to appoint a Receiver and calls 
upon the plaintiff to suggest names with 
particulars regarding security, remunera- 
tion, etc. 

Tudball, ]., in his judgment says: In 
the suit in question an application was 
made by the plaintiffs for the appoint- 
ment of a Receiver.” The defendants ob- 
jected and after hearing arguments, the 
Court passed an order to the following 
effect, “ I would, therefore, allow the 
application for appointment of a Receiver. 
Plaintiffs to suggest names for selection 
with particulars regarding security, re- 
muneration and property to be taken 
possession of within a month.^* 

This order was not regarded by their 
Lordships as constituting an appointment 
of a Receiver within the meaning of the 
order of the Code of Civil Procedure. 

This is certainly a body of opinion 
which it is somewhat difficult to recon- 
cile with the Full Bench case of Palani^ 
appa Chetty v. Palaniappa Chetty (5). In 
that case it was held by Abdur Rahim and 
Srinivasa Ayyangar, JJ., (Spencer, J., 
dissenting) that an order of Court that a 
Receiver should be appointed in a case 
without appointing anybody by name as 
Receiver and adjourning the case to a 
later date for so appointing one is an order 
under Order XL, Rule 1, and can be ap- 
pealed from under Order XLIII, Rule 1, 
of the Civil Procedure Code. There is 
thus a conflict of opinion. 

I must confess that, so far as I myself 
am concerned, I am inclined to think that 
the logic of the matter rests better upon 
. the Madras decision than upon the other 
; decision^ To my mind the objection 
.which has been suggested that there 
'might be a series of appeals is not really 

(4)ll919) 42 AH. 227=54|I. C. 520=18 A. L. J. 

212 . 

45) (1917) 40 Mad. 18«5 L. W. 776=32 M. L. 

J. 304=40 I. C. 185=1917 M. W. N. 

393 (F. B.) 


very material. One cannot but contem. 
plate the marked distinction which exists 
between the fact of a necessity for the 
appointment of a Receiver and the cir- 
cumstances relating to the qualifications 
and the conditions upon which the Recei- 
ver is appointed. Why it is necessary 
that there should be present before an 
appeal can be preferred, a combination of 
those two factors which in themselves are 
disconnected, I do not know ; and I do 
not see why there should not be an 
appeal from the decision that the appoint- 
ment of a Receiver is necessary nor why 
there should not be another appeal against 
the status or personality of any individual 
who is actually appointed the Receiver 
in a case. 

For these reasons I think it would be 
wise here to regard the decision of the 
Madras Full Bench (in which I may add, 
most of the other cases, which I have 
quoted above, were referred to and which 
is also of quite a recent date) as at pre- 
sent a better authority than that as laid 
down in the earlier cases to which I have 
referred. 

I now turn to deal with the question of 
the necessity for the appointment of a 
Receiver, that is to say, with the main 
appeal. Now, the learned Judge has dealt 
with this question very clearly. He has 
pointed out that the plaintiffs have pro- 
duced certain evidence to show that so 
far as part of the Bhagalpur lands are 
concerned he is registered, that is to say, 
recorded, in a certain khatians relative to 
certain lands in that area. 

He recites that the plaintiff*s claim is 
based upon an assertion that the plaintiff 
and the defendants are brothers and mem- 
bers of a joint Hindu family ; he also 
indicates that, in disputing the plaintiff's 
claim the defendants appear to allege that 
in so far as the lands in Nepal are con- 
cerned, they, the defendants, do not lay 
any claim thereto and also that of the 
lands in the Muzaffarpur District no one 
is in possession. 

He relates that there have been in the 
past, (and it is admitted that it is so) ill- 
feeling and disputes between the parties 
and he thinks that there is, indeed, a 
likely apprehension that in the future 
these conflicts may, unless there is some 
safeguarding of the property, be conti- 
nuedand probably lead to great difficui 
ties in the proper management and lucra- 
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tiiye cultivation of the lands in question. 

He comes to the conclusion, therefore, 
(and in this I am bound to think that he 
has acted in bis discretion quite rightly) 
that it was desirable that a Receiver 
should be appointed. Now, I do not see 
how, under circumstances such as these, 
it is possible for the appellants success- 
fully to contend that the principles upon 
which Receivers should properly be 
appointed have been violated by the 
Subordinate Judge in any way, or that it 
would be possible for this Court under 
such circumstances as are disclosed in 
this case, to interfere with the well 
thought out decision of the Subordinate 
Judge. 

It is suggested that there is some doubt 
whether or not in the Subordinate judge’s 
decision he has really ordered an appoint- 
ment of a Receiver over the whole of the 
properties, I think myself that he has 
guarded himself carefully in dealing with 
this matter. He says that It is true 
that I cannot appoint a Receiver with 
respect to any property situate in Nepal 
but the defendant disclaims all title to it 
and the Receiver when appointed may 
receive directions accordingly.’’ 

I suppose that what be means here is 
that he does not think that he can appoint 
a Receiver for properties situate outside 
British India ; at any rate not in Nepal ; 
but it may be that the matter of the 
nomination of the individual to be the 
Receiver and of the conditions upon 
which he is nominated may occasion 
before the Subordinate Judge some neces- 
sity for some arrangement which will 
result in the desirability of directions 
being given to the Receiver as to what in 
fact he can or should do or can be arran- 
ged to be done in connection with the 
property in Nepal, 

Secondly with regard to the MuzafFar- 
pur property, the Subordinate Judge has 
safeguarded, his order by pointing out 
that the defendants state that nobody is 
in possession of the Muzaffarpur proper- 
ties and therefore that no Receiver can 
be appointed there because neither of the 
parties is in possession of the property 
or rather that part of the property in 
suit; and the Subordinate Judge adds, 
that, if the property situate in the Muza- 
fifarpur District are discovered by the 
Receiver to be in the possession of neither 
party, the Receiver should submit a 


report to the Subordinate Judge and 
thereafter will receive the necessary 
directions thereon. With regard to the 
Bhagalpur properties, that of course 
presents no difficulty provided that he 
has, as I think is the case, applied the 
principle rightly. 

Under those circumstances I think that 
this appeal should be dismissed^ with 
costs 

Jwala Prasad, J* ^ — I agree. 

Appeal dismissed, 
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Dawson- Miller, C. J. and Coutts, J. 

Rijan Thakur 

V. 

Charitar Thakur — Opposite- Party. 

Civ. Review No. 3 of 1922, decided on 
19th May, 1922. 

(a- Civil P. C., O, 4f, R. 1 — Several appeals 
from one judgment by different appellants — 
Copies of judgment are neoessary with each 
memo^Patna High Court Rules, Ch. V 11, R. 4. 

Where there are several appeals from one 
judgment by different appellants, die High Court 
will insist under the rules to have copies of 
judgment filed with each memo ol appeal though 
where there are several appeals fr -m the same 
judgment by the same appellant, he should be 
permitted to file one copy only of the judgment 
with the memorandum in one of his appeals. 

[P. 581, C.l.] 

(b) Limitation Act, Art. 156 — Memo, without 
copy of judgment — Time is not saved until 
judgment is filed. 

It being required by rules of Patna High Court 
that where several appellants appeal from the 
same judgmt*nt, each memo of appeal must be 
accompanied by a copy of the judgment appealed 
from, the mere presentation of memo, of appeal 
does not save time though one of the memos, is ac- 
companied by a copy of judgment and there is a 
request thatm other cases the copy of judgment 
be dispensed with. [P. 581, C. 1; P. 582, C. 1], 

N, N, Sinka — for Applicant. 

Dawson Miller > C. J. This is an 
application asking us to review an order 
made on the 1st December last rejecting 
the petitioner’s memorandum of appeal.. 
It appears that there were four 
appeals presented to this Court from 
the same decision. The appellants 
in each case were different. The 
memoranda of appeal were presented 
in each case on the same day, viz., 
the 26th October, 1921, but in one case 
only was a copy of the judgment 
appealed against filed together with the 
memorandum of appeal. At the same 
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time in the other three cases a petition 
was presented asking that the copy of the 
judgment might be dispensed with in 
those three cases. Under the rules of the 
Civil Procedure Code it is provided by 
O. XLI, R, 1, that the memorandum of 
appeal sjiall be accompanied by a copy of 
the decree appealed from and, unless the 
appellate Court dispenses therewith, of 
the judgment on which it is founded. 

It is therefore quite clear that before 
the memorandum can be properly pre. 
sented it must be accompanied by a copy 
of the decree in any event and a copy of 
the judgment appealed against unless for 
some reason or other the appellate Court 
dispens*es with the necessity of filing the 
judgment. 

So far as this Court is concerned it has 
always been the practice that where there 
are several appeals from the same judg- 
ment by the same appellant he should 
be permitted to file one copy only of the 
judgment with the memorandum in one 
of his appeals and that there need be no 
further copy accompanying the memo- 
randum in the other cases, but where 
there are different appellants we have al- 
ways insisted upon the rules being com- 
plied with in their entirety, there being 
no obvious reason why the Court should 
dispense. with the necessity of filing a 
copy of the judgment with the memoran- 
dum of appeal in each case. 

By the rules of this Court it is provi- 
ded in Ch. VII, R. 4, that when the 
same appellant wishes to prefer more 
than one appeal against a judgment 
governing more than one case the Regis- 
; trar may dispense with the production 
of more than one copy of the 
judgment, and it has been the practice of 
the Registrar in such cases to pass an 
order dispensing with a copy of the judg- 
ment except in one of the appeals where 
there are more than one presented by the 
same appellant. 

That rule, I cannot help thinking, is 
well known to practitioners in this Court. 
On 27-6-1921, an application was made 
.andcam*e before a Bench asking the Courts 
to dispeiffee with a copy of the judgment 
in one or more of several appeals arising 
out of the same judgment where the ap- 
pellants were different and on that occasion 
we distinctly said, in reply to an argument 
on behalf of the applicant, that even in 
cases where there were more than one ap- 


pellant appealing from the same^udgment 
it was not necessary for more than one 
cipy of the judgment to be presented in 
respect of all the appeals, that there is not 
and never has been any practice to this 
effect in this Court. The learned Vakil 
applying jn behalf of the petitioner to-daj 
states that in certain cases in this Court 
he has been granted the indulgence ^ven 
where the appellants were not the same. 

No cases however have been brought 
to our notice in which that has been done 
and even assuming that he m ly on one or 
possibly more than one occasion have 
obtained that indulgence which clearly 
he was not entitled to, unless there were 
some special circumstances of vyhich we 
know nothing, that do^s not mean that 
there ever has been any such practice in 
this Court. The practice is clearly indi- 
cated in our own rules and it arises out of 
the rules laid down in the Civil Procedure 
Code and so far as my experience goes it 
has been invariably followed. What 
happened in the present case is this, in 
one of the appeals as already state 1 the 
decree and judgment accompanied the 
memorandum of appeal. The memoran- 
dum of appeal in each of the other cases 
was dated the 29-10-1921, the last day of 
the limitation period and no steps were 
taken before 29-11-1921, to file a copy 
of the judgment. 

When the matter came before the 
Registrar, on application made to him, he 
referred to the practice and the rulings of 
this Court and said that the separate 
copies of the judgment ought to have been 
filed. He considered that the memoran- 
dum of appeal was out of time and he 
referred the matter to the Bench for 
orders. That was on the 29th November. 
On the 1st December the matter came 
before the Bench and even then np steps 
had been taken to obtain the judgment 
and to file it with the memorandunx- I 
quite agree that under the Civil Proce- 
dure Code the appellate Court has power 
to dispense with the filing of the judg. 
ment. But the ground upon which this 
Court will dispense with the judgment 
has been clearly laid down and i^, I can- 
not help thinking, fully understood and 
appreciated by the practitioners of this 
Court 

Accordingly when the matter cam# 
before us pn the IstiDepember wm 



"2 Patna niru bhagat v, emperor (Coutts. T.) 4922: 


rejected the appellant’s memorandum of 
appeal. We are asked to review that 
order and to restore the case. It appears 
to me that, in view of the practice whioi 
Ihas continued, the appellant is not entitled 
to any indulgence merely because at the 
time of presenting his memorandum of 
appeal he has also filed a petition asking 
that he may be allowed to dispense with 
the filing of a copy of the judgment. 

He knows, or he ought to know, per- 
fectly well that in a case, such as the 
present, that is a request which the 
Court will not grant, and, although 
his memorandum of appeal may not 
necessarily be time-barred because the 
Court has the power subsequently to 
enable him to attach a copy of the judg- 
ment to the memorandum of appeal never- 
theless, if the Court does not make such 
an order, then he takes the risk and his 
appeal is not presented in accordance 
with the rules laid down either in the 
Civil Procedure Code or by the rules of 
this Court, 

It is urged before us to-day that the 
learned Registrar did not on the 29th 
November consider the application for an 
extension of time which it is said was 
put before him verbally. However that 
may be the learned Registrar referred 
the matter to the Bench and when the 
matter came to the Bench it is said that 
a further verbal application, although 
there was no written application in the 
form of a petition was made to the Bench 
to give further time to file the copies of 
the judgments. 

If that is so, and speaking for myself I 
have no recollection of what actually 
took place on that occasion, it is obvious 
that at that time the Bench considered 
that the application to file copies of the 
judgment out of time was not a bona fide 
one, or one which, if made, entitled the 
applicant to have any further time in the 
circumstances. 

The circumstances which are put for- 
ward to-day show absolutely nothing new 
which was not before the Court or which 
may not have been put before the Court 
on the previous occasion, and on this 
ground I think we ought not to entertain 
this application for review, and, however 
unfortunate it may be for the petitioner, 
we ought to reject his application. He has 
only himself to blame if he deliberately 
refuses to comply with the rules laid down. 
Couttsi J. J — I agree. 

Application rejected* 
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Coutts and Adami, JJ. 

Niru Bhagat — Appellant 

V. 

Emperor — Respondent. 

Death Ref. |^o. 10 of 1922 and Cr. 

No. 65 of 1922, decided on 9th May, 1922,. 
from the order of J. C. of Chota Nagpur,, 
dated 12th April, 1922. 

(a) Cr. P,C.,S, 164 — Examination like aross- 
examination — Statement is inadmissible. 

Statement made during examination of the 
accused which amounts to cross-examination 
cannot be used against him. [P. 584, C, 1.1 

(b) Criminal Trial — Leading question in 
chief examination cannot be allowed. 

A leading question to the prosecution witness 
by the prosecution cannot be allowed nor can the 
reply be used. [P. 584. C. 1.] 

(c) Criminal Trial — Confession — Witness 
mentioning it after great delay — Evidence is 
unreliable — Evidence — Appreciation. 

When the story of confession was not told by 
the witness until after a fortnight of the occur- 
rence, the evidence is unreliable. [P. 584, C* 1.] 

(d) Criminal Trial — Non-production of 
material witnesses is suspicious . 

The non- production of material witnesses like* 
the investigation officers is a serious omission 
which cannot but throw suspicion on the whole 
prosecution case. [P. 584, C. 2; P. 585, C. 1.] 

5. A, Sami — for Appellant. 

Sultan Ahmed— ior the Crown. 

Coutt8> J* * — The appellant in this 
case, Niru Bhagat, has been convicted by 
the Judicial Commissioner of Chota. 
Nagpur of the murder of his mistress 
named Mt. Lalo, on the 1st of January of 
this year and he has been sentenced to 
undergo the extreme penalty of the law. 

The case for the prosecution is that 
about six months before the date of the 
occurrence, Mt. Lalo deserted her hus- 
band and went to live with the appellant.. 
The appellant was a follower of Kabir 
one of whose tenets was abstention from" 
the eating of meat. Lalo refused to adopt 
the rules of Kabir and the result was that 
quarrels arose between her and Niru. On 
the Thursday before the death of Lalo 
there was a particularly bitter quarrel 
and Niru turned her and her things out 
of his house. She, however, put her 
things back into the house and refused to 
go and we next hear of the tVa having 
supper together amicably on the evening 
of Sunday the 1st of January. What 
happened afterwards at the house we do 
not know, but according to the prosecu- 
tion during the night sometime towards- 
morning, Niru went to the house of a 
fellow villager, Gansu Rautia woke him 
up and told him that as he was going to^ 
Bar we, he was returning him an axe 
which he had borrowed from him b^fora 
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He actually left two axes with Gansu 
and went off. 

Bar we, I may mention is a pargana^ the 
boundary of which is a short distance from 
Niru’s village. Before going away Nira 
told Gansu that he had killed Lalo. Niru 
then went to another co- villager, Chhedan 
Rautia, woke him up and demanded from 
him«Rs. 9 which he had left with him to 
be kept in safe custody, and having got 
his money he told Chhedan that he had 
killed Lalo and then went away. Neither 
Gansu nor Chhedan did anything that 
night ; but in the morning Lalo’s father, 
who had been living with Niru and who 
had been away on a visit returned. He 
found the angan untidy and the door 
chained; he undid the chain and on 
opening the door he found Lalo’s dead 
body lying on the ground. 

Meanwhile Chhedan had for some un- 
explained reason gone to Gansu and told 
him that Niru had killed Lalo, whereupon 
Gansu went and fetched the chaukidav of 
the village named Thirpa. Thirpa on 
arriving at the house unhooked the chain 
which Lalo’s father had apparently re- 
fastened and after he had seen the dead 
body of Lalo, he with Gansu and another 
villager, Gurlu Rautia, went to Kaidih 
Thana and laid the first information. 
Raidih Thana is only ten miles from 
Niru’s village ; but the first information 
was not recorded till 6 o’clock in the 
evening and it was not until the next day 
at about 2 p.m. that the writer Head- 
Constable who had recorded the first 
information, went to the spot. 

I may note here that after the Sub- 
Inspector of Raidih began to record the 
first information, he was seized with a fit 
and became “ senseless, ” so the record- 
ing was continued by the writer Head- 
Constable, and this accounts for it being 
the writer Head-Constable who first went 
to the place of occurrence. On arrival 
at the place he began the investigation 
and sent the body of Lalo for post mortem 
examination. On the following day (the 
4th) he. handed over the investigation to 
the Sub- Inspector of Chainpur, who later, 
on the l!3th, handed it over to the Sub- 
Inspector of Raidih. 

On the morning of the 2nd when Lalo’s 
father, Shibtahal Rautia, went to the 
house and when the chaukidav was taken 
there Niru was not at home, and for this 
reason apparently it was stated in the 
first information that he was suspected of 


having committed the murder. There 
was no trace of Niru until the 4th when a 
Sub- Inspector of Police who had been at 
Gumla to give evidence and was returning 
to his own Police station, saw a man at 
Lohardagga Railway Station behaving in 
what he considered to be a suspicious 
manner and when the man got into the 
train he followed him into the same car- 
riage and got into conversation with him. 

On account of what he told him he 
arrested him and took him to the Sub- 
divisional Officer’s office in Ranchi. The 
accused has in the Session Court denied 
all knowledge of the occurrence. In the 
Committing Magistrate’s Court he was 
subjected to an examination which was 
really a cross-examination and in the 
course of it he slated that he had seen 
Lalo being killed by her husband, Budhu 
Rautia. 

Some reliance appears to have been 
placed on portions of this statement not 
only by the Committing Magistrate but 
also by the Sessions Judge. It is cleati 
however, that the statement must be left 
out of consideration in this case, for it is 
not an examination of the accused such 
as is contemplated by the Code of Crimi- 
nal Procedure. What we have then is a 
denial of all knowledge of the occurrence 
by the accused who also says that he was 
away from home at the time. 

The result of the post mortem exami- 
nation shows that Lalo had five very 
severe wounds on her head each of which 
had cut through the skull into the brain. 
The medical evidence shows that death 
was due to shock and haemorrhage caused 
by these injuries. The injuries were 
probably caused by an axe, and it is clear 
from this evidence that the woman Lalo 
was killed by some one who had made a 
brutal attack on her. 

The question is whether it was the 
appellant who inflicted the injuries. The 
evidence against the appellant is (1) that 
he quarrelled with the woman after she 
went to live with him because she would 
not accept his mode of living ; (2) that 
he was seen with her after supper on the 
evening before her dead body was found ; 
(3) that he made confessions to Gansu 
and Chhedan ; and (4) that he was seen 
at Lohardagga by the Sub-Inspector and 
was arrested by him in the train. 

The most important evidence against 
the appellant is his alleged confessions to 
Gansu and Chhedan, the former of which 
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is said to have been overheard by Qansu’s 
wi£e, Budhani (Pf W. 3). As this is -the 
most important evidence, it is necessafy 
to examine it carefully, but I may say at 
the outset that the learned Government 
Advocate has admitted that it is open to 
very grave criticism. Gansu’s statement 
is that Niru woke him up in the night. 
He said he was going to Barwe and 
handed over two axes one of which he 
had previously borrowed from Gansu. 
There his evidence stopped, but a leading 
question was put to him by the prose- 
cution : 

“ t)id he say anything about Musst. Lalo ” 
to which the reply is : 

“Yes, be said he had killed her,” 

I need hardly say that it was most 
improper of the prosecution to put a 
leading question of this kind and it is 
surprising that the learned J udicial Com- 
missioner should have allowed it or that 
he should have recorded and used the 
reply. It is impossible to attach any 
value to evidence elicited by the prose 
cUtion in this way. 

Apart from this, however, I fail to see 
how it would be possible to rely on this 
evidence. In the first place the story is 
an improbable one. That a man who 
had just committed a brutal murder and 
was escaping should go to a neighbour 
merely to return a borrowed axe and thus 
to create evidence against himself is a 
story it would be very difficult to believe 

It becomes still more incredible when 
we find that it was never told to any one 
until the 12th or 13th when it was told 
to the Sub-Inspector of Raidih. The 
improbability of this story and the fact 
that it was not told until nearly a fort- 
night after the occurrence is sufficient to 
, damn it, but in addition to this there are 
certain discrepancies between the evi- 
dence of Gansu and Budhani his wife, 
which of themselves would go far to dis- 
credit the evidence. Gansu says that 
Niru did not speak loudly and that he 
could not distinctly hear whether he said 
; he had killed his wife or what he said. 

Budhani, on the other hand, says that 
he spoke loudly when he said he killed 
bis wife. Again Gansu says that Niru 
gave him the axes, whereas his wife says 
mat Niru had fled before her husband 
got into the verandah. It is unnecessary 
to go further into these discrepancies. It 
is impossible in my opinion to credit this 
story and the story of the axes would 


appear to have been introduced for the 
purpose of getting some material exhibit 
in the case. 

7 he evidence of the witness Chhedan is 
of very much the same character, except 
that he is the 5nly person who tells the 
story and consequently thete cg^n be no 
corroboration or discrepancies. His story 
is that Niru woke him up to get rRs. 9 
which he was keeping in safe custody. 

Here again Wct have the inherent impro- 
bability of the story of a man having 
just committed a brutal murder creating 
evidence against himself and the fact 
that Chhedan did not tell the story of 
this so-called confession until nearly a 
fortnight after the occurrence. H is an 
improbable story which is uncorroborated, 
and under the circumstances I am unable 
to accept it. 

The evidence of the so-called confession 
then goes and without this there is really 
nothing even if we accept the rest of the 
evidence to connect the accused with the 
murder except the quarrel, and the fact 
that Niru was the last person seen with 
the deceased before her death. The last 
quarrel, however, took place three days 
before the day of the occurrence and the 
evidence is that the appellant and the 
deceased when last seen were apparently 
sitting amicably together, so that the 
motive for the crime, so far as the 
accused is concerned, has disappeared. 

As a matter of fact, however, it is 
difficult to say whether the evidence of 
the quarrel and of eating supper together 
can be believed or not. The examination- 
in-chief and the cross examinition of all 
the witnesses indicate that both the pro- 
secution and the defence have been con- 
ducted in a most perfunctory manner, 
and the learned Judicial Commissioner 
does not appear to have exerted himself 
to get at tne real truth of the case. Not 
only does this appear from a perusal of 
the evidence itself but it is also apparent 
from the fact that material witnesses 
have not been examined and no explana- 
tion is offered for their non-eXamination. 

With the exception of the writer 
Head-Constable no investigating officer 
has been examined though apparently 
there were other two such officers. 
We, therefore, do not know when the 
witnesses Nos. 5 and 6 who deposed 
to the quarrel and the eating together 
of the supper, were examined by 
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the police. It was important to know 
this and the; non-production of such 
material witnesses as the investigation 
officers, is a serious omission which cannot 
but throw suspicion on the whole prose- 
cution case. 

Other .points, which no attempt has 
been made to explain, are the delay in 
laying the first information and the delay 
in the writer Head-Constable going to 
the spot after the first information was 
laid. In this connection also I may 
mention that Shibtahal Rautia in his 
evidence has referred several times to 
his wife and his evidence as it stands 
shows that he was expecting to find her 
r*t the house when he returned on the 
morning after the occurrence. 

I am not certain that the word ** wife ” 
has not been wrongly recorded by the 
learned Judicial Commissiooer for the 
word “ daughter and I think that this is 
probably what has occurred ; but it is a 
matter which should have been cleared 
up, and if there is no mistake in record- 
ing the evidence Shibtahal’s wife was the 
mos: important witness in the case. 

It is hardly necessary to refer to the 
'evidence regarding the arrest of the ap- 
pellar.t in the train, because as the 
learned Government Advocate has said 
it does not really affect the case. Niru’s 
travelling by train from Lohardagga is 
quite as consistent with his story told 
to the Judicial Commissioner that he was 
away from home at the time of the 
occurrence as with his guilt. 

In the result then in my opinion no 
case has been established against the 
appellant, I would accordingly set aside 
the conviction and sentence and acquit 
the appellant. 

Adamit X : — I agree with the decision 
arrived at by my learned brother. There 
is only circumstantial evidence to connect 
the accused with the crime, and in cases 
of this nature, especially in cases of a 
charge of murder, it is most necessary 
that every link of the chain of evidence 
should be carefully tested ; no link should 
be missing and every link should be fully 
proved. * 

In the present case there are links 
which will not stand the test. In my 
opinion the test applied by the prosecu- 
tion and the Court was not sufficient. 
The examination of the witnesses has 
t>een somewhat perfunctory, and insuffi. 
cient attempt has been made to verify 


the details of the case which was one in 
i/jhich caution was most necessary* 

1 am of opinion that the appelant 
should be acquitted, Convictian 
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CouTTs AND Das, JJ. 

Mt^ Dulhin Sana Koer — Applicant 

V, 

Shah Mahmud dul Hague — 0 pp. Party. 

Civ. Rev. No. or i922, decided on 
16th May, 19^2, against an order of Dist. 
J., Patna, dated 27th September, ^917, 

Administration — Receiver appointed — Dts- 
trtet Judge can direct share of one heir to be 
made over to him on terms. 

Pending the administration of the estate the 
D. J has jurisdiction to direct the share of one 
of the heirs, who gives an undertaking to be 
responsible for his share of debts to be made over 
to him. Such an order of the District Judge 
merely operates as an order of disctiarge of the 
Receiver so far as that share is concerned. 

[P 586, C 1.3 

Kulwunt Sahay^ Gurusaran Prasad and 
R, C. Bhaduvi — for Applicant. 

Hasan Jan and Md» Ishaq — for Oppo- 
site party. 

Dasi J, : — This application is directed 
against an order passed by the learned 
District Judge of Patna, on the 2'Jth of 
September, 1921. I'hat order was made 
in an administration action which was 
pending in his Court. 

It appears that one Mt. Bibi Fasihan 
died some time ago leaving amongst 
others Bibi Saira as one of her heirs. 
The opposite party Mahmudul Haque is 
the heir of Bibi Sail a. On the death of 
Mt Fasihan certain persons, whiise names 
it is unnecessary to mention in this judg- 
ment, set up certain deeds of gift in their 
favour. Some of the heirs of Mt. Bibi 
Fasihan thereupon brought a suit to set 
aside those deeds of gift. This Court on 
appeal came to the conclusion that the 
deeds of gift were not genuine and that 
in the circumstances of the case a decree 
for administration of the estate should be 
passed. It appears that the learned Dist- 
rict Judge, under the direction of this 
Court, passed a preliminary decree for ad- 
ministration of the estate, A Receiver was 
appointed to take charge of the estate 
pending the administration of the estate. 

An application was made before the 
learned District Judge on behalf of Mah- 
mudul Haque for release of his share in 
the estate. The learned District Judge 
has made an order in his favour and it is 
against this order that the present appli- 
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cation has been presented to this Court. 

Mr. Ktilwant Sahay, on behalf of the 
petitioner, contends that there was ^no 
jurisdiction in the learned Dt. Judge 
to release the share of Mahmudul Haque 
until the administration of the estate was 
completed. I am of opinion that the 
learned Dt. Judge had complete juris- 
diction to pass the order which he did. 

It is unnecessary to determine the ques- 
tion whether in the circumstances the 
learned Dt. Judge should have pass- 
ed the order which he did. All that we 
are concerned in this application is 
the jurisdiction of the Court. No 
authority has been shown to us to 
establish that pending the administration 
of the estate the Court has no power to 
direct the share of one of the heirs to be 
made over to him. As a matter of fact 
the learned Dt. Judge in passing the 
order has completely safeguarded the 
interests of the estate. He found that 
there were no claims against Mahmudul 
Haque except for his share in the out- 
standing debt of Rs. 4,000 and the possi- 
ble claims under litigation by Girdhar 
Das and Dulhin Sona Koer and for any 
sums that may be due on account of 
funeral expenses of Bibi Fasihan and on 
account of advances made by the Receiv- 
er. But then Mahmudul Haque gave an 
undertaking to be responsible for his share 
in those debts. 

In my opinion, the order of the learned 
Dt. J udge merely operates as an order 
of discharge of the Receiver so far 
as the share of Mahmudul Haque is con- 
cerned. It may be convenient to have a 
Receiver in the matter of the working 
out of an administration decree, but 
it cannot be suggested that that is 
the only possible way of working out 
the administration decree ; for the 
decree which has been passed by the 
Court can well be carried into execution 
although the learned Dt, Judge has 
directed the share of Mahmudul Haque to 
be made over to him. 

I can see nothing wrong in the order 
passed by the learned Dt. Judge and 
would dismiss this application with costs, 

CouUS) J‘ • — I agree. 

Application dismissed^ 
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Mcjllick and Coutts, JJ. 

iHiranand Ojha — Petitioner 

V, 

Em perof — Opposite- Party. 
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Cr. Rev. No. 216 of 1922, decided on 
2 — 5—1922 against an order of J. C.,, 
Chota Nagpur, dated 26—1—1922. 

(a) Criminal PC S 192 with 110— Procee-^ 
ding under S, UO is a case and S, 192 applies. 
Section 192 applies to a proceeding under Sec- 
tion 110 the proceeding being a case. [P. 587, C. 1.] 
(bl Criminal P.C. S. 110 — Power of the 
Magistrate— Receipt of information not limited 
to any particular method. 

The law in no way limits the method iE which 
the Magistrate, who is empowered by the Local 
Government, is to receive the information and 
even if the information is addressed to the Judi- 
cial Commissioner or to another Magistrate and 
is then received by the Magistrate, there is noth- 
ing in the section which would preclude him 
from acting on the information so received. 

[P. 587, C. 2.1 

K, N, Choudhury and Devaki Pd, Sinka 
— for Petitioner. 

H, L, N andkeolyar — for the Crown. 
Coutt8» J- This is an application 
made in revision against an order of the 
J. Commissioner of Chota Nagpur on 
the ground that the Magistrate who 
passed the order under S. 110, Cr. P. C. 
acted without jurisdiction. The facts of the 
case, so far as they are necessary for the 
disposal of this application, are that certa- 
in tenants of the petitioner, Hiranand 
Ojha, filed an application before the Com- 
missioner of the Chota Nagpur Division 
while he was on a visit to Palamau, com- 
plaining about extortion and oppression 
alleged to have been committed by Hira- 
nand Ojha. The Commissioner forwarded 
the application to the Dy. Commissioner 
of Palamau, who, in his turn, forwarded 
it to the Supdt. of Police for enquiry. 
Under the orders of the Supdt. of Police, 
the Inspector made an enquiry and sub- 
mitted a report on 2 — 6 — 1921, in which 
he stated that there was sufficient evidence 
against Hiranand Ojha and some of hi's 
servants for a proceeding under S. 1 10, 
Cr. P. C. This report was received by 
Mr. Chatterji, Senior Dy. Magistrate in 
charge, who forwarded it to another Dy 
Magistrate, Babu Bishundeo Naraia 
Sinha, with the following order : — 

To Babu Bishundeo Narain Sinha for dispo- 
sal. He will please draw up proceedings 
and summon the accused for a date convenient 
for him.’* 

On receipt of this order Babu Bishurw 
deo Narain Sinha directed that the case 
be put up on the following day. After 
going through the Inspectoi*s report on 
the following day (14th June) he passed an 
order to the efifect that he had read the 
report of the Inspector of Police, and 
from the report it appeared that Hiranand 
Ojha and others were in the habit of com- 
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mitting mischief, extortion and other off- 
ences involving a breach of the peace. He 
finally passed an order directing that 
Hiranand Ojha, Dharam Dayal Missir 
and Maheswar Dubey should give secu- 
rity to be of good behaviour. 

On a reference made to the Judicial 
Commissioner under Section 123, Crimi- 
nal Pr,ocedure Code, Dharam Dayal Mis- 
sir was released altogether and the secu- 
rity which was demanded from the other 
two accused, who are the petitioners now 
before us, was reduced. 

The contention of the petitioners now 
is that the order is without jurisdiction 
because^ the Senior Deputy Magistrate 
having taken cognizance of the case, he 
could not transfer it to Babu Bishundeo 
Narain Sinha. There are two points of 
view, either Mr. Chat ter ji took cognizance 
of the case or he did not. If he did take 
cognizance of the case he was empowered 
to transfer it under Section 192 (^), Cri- 
minal Procedure Code, to Babu Bishun- 
deo Narain Sinha, who was also em- 
powered under Section 110, to dispose of 
the case. 

It has been contended by the learned 
Counsel for the petitioners that Section 
192 (2) does not apply to proceedings 
under Section 110, but he seems to be 
under some misapprehension as to the 
scope of Section 192. Section 192 deals 
with the transfer of cases. A proceeding 
under Section 110 is undoubtedly a case 
although the section does not deal with 
particular offences and the cognizance 
that is there taken is not cognizance of 
an offence but cognizance of a case. 

To say that Section 192 does not apply 
to proceedings under Section 110, is tak- 
iqjg a very narrow view of the section 
which in my view is not authorized by the 
wording of that section. It has been held 
that Section 192 applies to proceedings 
under Section 145 and there is no reason 
why it should not also apply to proceed- 
ings under Section 110, 

The other view is that Mr. Chatterji 
had not taken cognizance and it is sug- 
’ gested th*at he is the only Magistrate who 
could hav6 done so under vSection llO, I 
am unable to accept this contention. Sec- 
tion 110, runs as follows : — 

Whenever a Presidency Magistrate, District 
Magistrate, or Sub'Di visional Magistrate or a 
Magistrate of the First Class specially empowered 
in this behalf by the Local Government receives 


information that any person within the local 

limits of his jurisdictiOQ is by such Magistrate 

may, in manner hereinafter provided require 
such person to show cause why he should not be 
ordered to execute a bond with sureties, for his 
good behaviour for such period not exceeding 
three years, as the Magistrate thinks fit to fix ’* 

Now it is not denied that Babu Bishun- 
deo Narain Sinha is a First Class Magis. 
trate specially empowered by the Local 
Government and it is also not denied that 
he in fact received the information ; but 
it is contended that the information was 
sent to him through Mr. Chatterji, Senior 
Deputy Magistrate, and that, therefore, 
he could not take cognizance. 

The law in no way limits the method 
in which the Magistrate who is empower- 
ed by the Local Government is to receive 
the information, and even if the informa- 
tion is addressed to the Judicial Commis 
sioner or to another Magistrate and is 
received by Babu Bishundeo Narain 
Sinha, there is nothing in the section 
which would preclude him from acting on 
the information so received. 

It may be that there are executive 
orders preventing any Magistrate, except 
the Deputy Commissioner from acting on 
information, but the section makes no 
such restriction, and this being so the 
action taken by the Deputy Magistrate in 
this particular case is certainly not with- 
out jurisdiction. 

In the result then 1 see no reason to 
interfere and I would dismiss this appli- 
tion. 

Mullickf J. : - I agree. In the absence 
of evidence to the contrary it must b® 
assumed that Mr. Chatterji had power 
under Section 192 to transfer the case to 
Babu Bishundeo Narain Sinha. 

A pphcaiion dismissed. 

A. I R. 1922 Patna 587- 

Jwala Prasad and Coutts, JJ. 

Olayat Khan — Accused 

V. 

Opposite Party, 

Cr. Rev. No. 85 of 1922, decided on 4th 
April 1922 against an order of S. J., 
Manbhum, dated lOth February, 1922. 

Criminal P. C. Ss. 439 and 423-^ Appeal dis“ 
posed of on merits — Pleader not heard'^High 
Court cannot interfere under S. 439, 

Where the appeal is disposed of on the merits, 
under Section 423, there is no power in 
High Court under Section 439 to set 
aside the judgment of the Court below, 
merely upon the ground that the pleader 
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•%or the Counsel on behalf of the petitioner was 
DOt heard in the Court below, 

Hasan Imam — for Petitioner. 

H, L. Nandk^olyar — for the Crown. 

Judgment : — This application appears 
to be incompetent. The appeal in the 
Court below was disposed of under 
Section 423 of the Code of Criminal 
Procedure after “ perusing the record** 
and considering the grounds of appeal. 
The appellant’s Counsel could not be 
heard inasmuch as he was prevented 
from being present in Court in time on 
account of the railway strike. The appeal 
was, therefore, disposed of on the merits, 
and in revision we can deal with it only 
under Section 439 of the Code of Criminal 
Procedure, under which the petition 
before us has to be disposed of under 
Section 423 of the Code. 

There is, therefore, no power in this 
Court to set aside the judgment of the 
Court below, merely upon the ground 
that the Pleader or the Counsel on behalf 
of the petitioner was not heard in the 
Court below. 

The application is, therefore rejected. 

Application rejected, 

A.LR. 1922 Pataa 588. 

Full Bench. 

Dawson Miller, C. J., Mullick 
AND JwALA Prasad, JJ. 

KhuU Mahton and others — Appellants 

V. 

Lachmi Das and others — Respondent 

S. A. Nos. 433-437 and 509 of 1919, 
decided on 19th June, 1922, against the 
decision, 1st Class Sub. J., Monghyr, 
dated 29th January, ]9i9. 

Banzai Regulation {XI of 1825), S. 4 (\) — 
Accretion to holding out of riverbed which is 
the property of landlord — S. 4 (l) applies — 
Section not 'confined to lands which are the 
property of the state. 

The first clause of the fourth section of the 
Regulation applies clearly both to the case of a 
superior landlord who holds from the Crown, 
and to the case of the holder of a subordinate 
estate or tenure holding from a landlord inter • 
mediate between himself and the Crown and to 
be limited in each case to accretions from the 
lands of the person from whom he holds and to 
whom revenue in the one case and rent in the 
other is payable. In the case of a superior land- 
lord the person from whom he holds is the 
Crown and none else- In such a case it is only 
where the Crown is the proprietor of the accreted 


lands that the section comes into operation. To 
hold otherwise and permit a landlord to acqnire 
in this manner a proprietary right ia the land of 
his neighbour with whom he has no relationship 
such as that of a tenant to his landlord would 
be going outside the scope of the section and 
permitting what in effect would be confiscation 
of another man’s land. This consideration 
however does not apply where the claim is by 
a tenant against land of his landlord, a claim 
which by the proviso to the first clause' of the 
section is limited to a right of property similar to 
that possessed by the tenant in the tenure to 
which the land may become annexed and which 
by the same proviso carries with it the liability 
to pay an increase of rent The section applies 
in all cases where the tenant claims as an incre- 
ment to his tenure, land gained by gradual 
acquisition from the bed of the river which is 
the property of his landlord and, except in the 
case of a claim by the superior landlord, the 
section is not confined to lands which are the 
property of the State. 1 P. L. J. 536; 1 P. L. T. 
ZZ9; 13 M. I. A, 467 Ref. 

[P. 591, C. 2; P. 593. C. 1 ] 
Per Mullick, J, — The Regulation does not 
provide for islands in a large and navigable 
river, the bed of which is the property of an 
individual or those in a small and shallow river 
the bed of which is not the property of an indi- 
vidual. While Clauses 3 and 4 determine the 
right of proprietorship they are subject to the 
provisions of Clause (1) in respect of the assess- 
ment of revenue and the rights of tenants. 
With regard to the rights of tenure holders and 
raiyats. Clause (1) deals with rivers of all classes 
and is subject to no words of limitation or 
restriction. The Regulation is not exhaustive. 
It IS subject to the rules of equity and justice. 
Therefore land gained from the river bed by 
reformation in situ or otherwise will, if it can 
be identified, belong to the owner of the bed 
except when otherwise expressly prescribed by 
the Regulation. This rule will preclude a tenant 
from acquiring a right of tenancy in an 
accretion from a riverbed which was not the 
property of his landlord before emergence. 

[P. 593. C. 1, 2; P. 595, C. 1] 

Saltan Ahmed and Md, Tahir — for 
Appellants. 

Hasan Imam, C. C. Das and S, N, Ray 
— for Respondents. 

ORDER OF REFERENCE. 
Dasi J. • — The plaintiffs who are the 
respondents before us are the landlords 
and the defendants the tenants. The 
suits out of which these a,p peals arise 
were suits for recovery of possession of 
certain lands. These lands k)rmed the 
bed of the river Gandak and came out 
of the water only recently. The plaintiff's 
case is that the lands which are the 
subject-matter of the dispute belong to 
them and that though they could not 
exercise any proprietary title over them 
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while they were covered with water, they 
are now entitled as the water has 
receded. The defendants did not dispute 
the proprietary title of the plaintiflFs, but 
they based their claim upon Section 4 
of Regulation XI of 1H25. Their case 
is that they are entitled to hold these 
land as an accretion to their holdings. 

The lower appellate Court pointed out 
that the defendants did not dispute the 
case of the plaintiffs that the bed of the 
river belonged to them and being of opi- 
nion that the lands were not formed by 
slow and gradual accretion of the river 
within the meaning of Clause 1, Section 4 
of Regulation XI of 1825 decreed the 
plaintiffs* claim. On appeal to this Court 
it was argued that the lower appellate 
Court was under the impression that 
in order to bring a case within Clause 1 
of Section 4 of the Regulation it was 
necessary to establish that the accretion 
was imperceptible ; and that as that view 
can no longer be maintained in view of 
the decision of the Judicial Committee 
in the case of Snnath Ray v. Dinohundhu 
Sen (1) the decree passed by the lower 
appellate Court could not be sustained. 
We acceded to the argument urged on 
behalf of the appellant and we remanded 
the case to the lower appellate Court 
to return its finding to this Court on 
issue No. 2 : “ Have the lands in suit 
been gained to the holdings of the defen- 
dants by gradual accession from the re- 
cess of the river Gandak as contemplated 
by Regulation XI of 1825.*’ 

The lower appellate Court has answered 
the question in affirmative. On the finding 
arrived at by the lower appellate Court 
•^ich, it may be pointed out, is a finding 
of fact and, therefore, binding on us in 
second appeal the appellants are entitled 
to succeed. 

It was, however, argued by Mr. Hasan 
[mam that as the bed of the river belongs 
:o the respondents, there is in fact no case 
:o be tried under Clause 1, Section 4 of the 
Regulation! He relies upon the decision of 
he Judicij-l Committee in Lopez Y.Maddun 


(1) A.I.R. 1914 P. C. 48=42 Cal. 489=41 I. 
A. 221=18 C. W.N 12l7«(1914)M W. 
N. 654=1 L. W. 733=16 M. L T. 319 
= 12 A L. T. 1193=20, C. L, J. 385= 
16 Bom L. R. 901 (P. C.). 


Mohan Thakoov (2) and on the decision of 
this Court in Brahmanand Singh v^ Dund 
Bthadnr (3). The appellants on the 
other hand rely upon the decision of this 
Court in Pun Das v. Kanhu Behera (4). 

There is clearly a conflict between 
the decisions of this Court. It was laid 
down in Puri Das v. Kanhu Behera (4) 
that Section 4 of the Regulation was not 
limited in its application to a river the bed 
of which is the property of the Crown. 
That was a case where the plaintiffs claim- 
ed to be in possession of the land in 
dispute as an accretion to their raiyati 
holdings. The landlords who were the de- 
fendants maintained that the river, out of 
the bed of which the accretions were 
alleged to have formed, being their private 
property, Section 4 of the Regulation did 
not ai ply. I'heir argument was that 
Section 4 of the Regulation applied only 
to a case where the bed of the river was 
the property of the Crown. The learned 
Judges took the view that there was no 
authority in support of the contention put 
forward on behalf of the landlord and they 
came to the conclusion that notwithstand- 
ing the fact that the bed of the river was 
the property of the landlord the tenants 
could still cliirn title to the lands which 
formed the bed of the river as an accre- 
tion to their raiyati holdings. This view 
was not accepted in Brahmanand Singh 
v. Dund Bahadur Singh (3). It was 
pointed out in the latter case that the 
decision of the Judicial Committee in 
Lopez's case (2) was an authority for the 
proposition that Section 4, Clause 1 pf 
the Regulation applied to cases of gra- 
dual accession from public domain or 
territory, e, g., river or sea belonging to 
the State and did not refer to land confis- 
cated from another’s private property, 
and that Section 4 had no application 
where the accreted land in dispute was 
shown to have reformed on its identifi- 
able site. It was, however, not necessary 
to decide the exact point in Brahmanand 
Singh V. Dund Bahadur Singh (3). I was 
a party to the decision in Brahmanand 
Singh V. Dund Bahadur Singh (3) and I 
adhere to the view which I expressed iu 


(2) a870) 13 M, I. A. 467=14 W. R, P. C, 
11= 5 B. L. R. 521= 2 Sar. 594 (P. C ) 

(3) (1920) 1 P. L. T. 229=56 I. C. 344 = 
1920 P. H. C. C. 245. 

(4) (1916) 1 P. L, J. 536=38 I, C. 135. 
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the case^ There being a clear conflict 
between the two decisions the point which 
I desire to refer to the Full Bench is thfe, 

Does Clause 1, Section 4 of Regulation 
XI of 1 825 apply to a case where the 
river out of the bed of which the accre- 
tions have formed is the private property 
of an individual and not the property of 
the Crown/* 

Jwala Prasadt J. : — 1 agree. 
[Opinion*] 

Dawson Miller^ C« J* • — The only 

question for determination in these appeals 
is whether the appellants, who are the ten- 
ants of vaiyati holdings abutting on the 
river Gandak, are entitled to possession, 
as an increment to their holdings, of cer- 
tain lands adjacent thereto which have 
been gained by gradual accession from 
the bed of the river, or whether the 
respondents, their landlords, who have 
the proprietary interest in the bed of the 
river as well as in the appellants* holdings, 
are entitled to khas possession. 

The determination of the question must 
depend upon the construction to be placed 
upon the first clause of Section 4 of 
Bengal Regulation, XI of 1825, known as 
the Bengal Alluvion and Diluvion Regu- 
lation. It is the appellants’ case that the 
Regulation entitles them to a vaiyati 
interest in the lands of their landlords, 
acquired in the manner stated, upon pay- 
ment of additional rent. 

The respondents, on the other hand, 
contend that the Regulation has no appli- 
cation except in cases where the bed of 
tl^te river out of which the lands have 
emerged is the property of the State. 

The first clause of Section 4 of the 
Regulation reads as follows : — 

4. First, — ^When land may be gained 
by gradual accession, whether from the 
races of the river or of the sea, it shall be 
considered an increment to the tenure of 
the person to whose land or estate it is 
thus annexed, whether such land or estate 
be held immediately from Government by 
a Zamindar or other superior landholder, 
or as a subordinate tenure by any des- 
cription of under-tenant whatever.” 

There is a |»roviso to the clause to the 
effect that the interest so acquired in the 
accreted land shall not be greater than 
that held by the person in possession of 
4he estate or tenure to which it may 
become annexed, and that the holder shall 
not be exempt in respect of the accreted 


land from assessment of revenue payable 
to Government, nor, in the case of a 
subordinate tenure under a superior land- 
lord, shall be under- tenant of whatever 
description be exempt from payment of 
any increase of rent to which he may be 
justly liable. 

The suits out of which the appeals 
arise were instituted by the respondents, 
as landlords, claiming to recover posses- 
sion from their tenants of the lands in 
question. The tenants relied upon the 
Regulation and claimed to retain posses- 
sion, subject to the payment of an addi- 
tional rent. 

The Munsif before whom the suits were 
tried passed a decree in favour of the 
landlords on the ground that there had 
been no gradual accretion within the 
meaning of the Regulation. He was of 
opinion that to bring it within the section 
the accession must be by gradual, slow 
and imperceptible means, and, further, 
that to permit the tenants to acquire an 
interest in the lands of their landlords 
would be destructive of the rights of pri- 
vate property and contrary to the decision 
of the Judicial Committee in Lopez v. 
Mud dun Mohan (2). 

On appeal to the Subordinate Judge 
the Munsif*s decision was affirmed and 
the appeal dismissed. 

On second appeal to this Court the 
learned Judges before whom it was heard 
held that the view that the accretion 
should be imperceptible in order to bring 
it within the Regulation could no longer 
be maintained in face of the decision of 
the Judicial Committee in Srinath Koy v. 
Dinahandhu Sen (1) a ruling which has 
been followed by this Court in La/a 
Lachmi Narayan v. Kesho Prasad Singh (5). 

They accordingly remanded the case'^to 
the lower appellate Court, with certain 
directions as to the principle to be applied, 
for a finding on the issue. “ Have the 
lands in suit been gained to the holdings 
of the defendants by gradual accession 
from the recess of the river Gandak as 
contemplated by Regulation XI of 1825.” 

That issue was answered by the lower, 
appellate Court in the affirmative and 
when the case came back to this Court 
for final disposal the only question which 
remained for decision in the appeal was 
that which I have stated at the begin- 

"3nF1u“17“T * 52 "”’" 1 .' c 147 « 

1920 P. H. C. C. 102. 
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ning of this judgment. The learned 
Judges who heard the appeal considered 
that there was a conflict of opinion on the 
point in the decisions of this Court in 
Puri Dass v. Kanhu Behera (!) and the 
more recent case of Bahu Btahmanand 
Singh V. Dund Bahadur Singh (3). 

In my 'opinion both these cases were 
rightly decided. In the former the dis- 
pute ^^fas between raiyats, who claimed 
the land as an accretion to their hold- 
ings, and the transferees of their landlords 
in whom the bed of river was vested and, 
it was held that, in such a case, Section 
4, Clause (1) of the Regulation was not 
limited in its application to a river the 
bed of . which is the property of the 
Crown. 

In the latter case the dispute was 
between neighbouring proprietors. The 
lands which originally belonged to the 
plaintiffs h^-d become diluviated, and had 
subsequently, by a further change in the 
river’s course, reformed in situ on the 
boundary of the defendants* land. It 
was there held, following the decision in 
Bopez's case (2), that the defendants could 
acquire no interest under the Regulation 
to lands belonging to a private individual 
and not to the Crown. 

There are, however, certain observa- 
tions in the judgment of Mr. Justice Das 
in that case which might lead to the in- 
ference that in no case could the section 
have any application unless the bed of 
the river was Crown property. The pro- 
position thus broadly stated was not 
necessary for the determination of the 
question then before the Court. The 
dispute there was not between a landlord 
and his tenant as in the earlier case of 
Puri Dass v. Kanhu Behera (4) and as 
here, but between neighbouring proprie- 
tors, one of whom claimed the accreted 
land as an increment to his Zamindary 
although the proprietary rights in the bed 
of the river from which the land emerged 
belonged to the other. The facs in that 
case were similar to those in Lopez v. 
Muddan Mohan (2) and the principal laid 
*down in Lopez's cas e applied with equal 
force to thp facts in that case. 

In both cases the dispute was between 
neighouring proprietors neither of whom 
held his interest through or under the 
other, and in both cases it was found 
that the ownership of the accreted lands 
had all along been, not in the party to 
whose land the accretions had become 
attached, nor in the Crown from 


whom he held, but in the other proprietor. 

On a perusal of the first clause of the 
fourth section of the Regulation it ap- 
pears to me to apply clearly both to the 
case of a superior landlord, who holds 
from the Crown, and to the case of the 
holder of a subordinate estate or tenure 
holding from a landlord intermediate 
between himself and the Crown, and to 
be limited in each case to accretions from 
the lands of the person from whom he* 
holds and to whom revenue in the one 
case and rent in the other is payable. In 
the case of a superior landlord the person 
from whom he holds is the Crown and no 
one else. 

In such a case it is only, where the 
Crown is the proprietor of the accreted 
lands that the section comes into opera- 
tion. To hold otherwise and permit a 
landlord to acquire in this manner a pro- 
prietary right in the land of his neighbour, 
with whom he has no relationship such 
as that of a tenant to his landlord, would 
be goi g outside the scope and intention 
of the section and permitting what, ini 
effect, would be confiscation of another! 
man’s land. | 

This consideration, however, does not 
apply where the claim is by a tenant 
against land of his landlord a claim 
which by the proviso to the first clause 
of the section is limited to a right of 
property similar to that possessed by 
the tenant in the tenure to which the 
land may become annexed, and which by 
the same proviso, carries with it the 
liability to pay an increase of rent. 

In Lopez v. Maddun Mohan (2J# d-s 
already indicated, the claim was by a 
superior landlord holding immediately 
under the Crown and claiming as an in- 
crement to his estate a portion of the 
former bed of the river which belonged 
not to the Government from whom he 
held, but to a neighbouring from 

whom he held nothing. 

We, therefore, find in the judgment in 
that case an emphatic repudiation of the 
suggestion that the Regulation authorised 
the confiscation or destruction of any 
private person’s property, apd a declara- 
tion that thb gain which individual 
proprietor might acquire under the Re- 
gulation could only occur in 

“ that which was part of the public territory, 
the public domain not usable in the ordinary 
sense, that is to say, the sea belonginft to th« 
state, a public river belonging to the State.” ' 

It must be borne in mind that in thus 
limiting.the operation of the Regulation 
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their Lordships were considering only 
the claim of a superior landlord to the 
lands of his neighbour through whom h/s 
title was not derived, and not the case of 
a subordinate tenure-holder claiming 
against his immediate landlord. 

It is contended, however, on behalf of 
the respondents that the interpretation 
placed upon the Regulation in Lopez's 
case (2) clearly lays down the broad pro- 
position that it applies only to the sea or 
public rivers belonging to the State. I 
agree that this is so in cases where the 
claimant is a superior landlord holding 
under the Crown, but I cannot believe 
that it was the intention of their Lord- 
ships in that case to lay down a broad 
general proposition applying to a state 
of affairs which was not then under con- 
sideration, nor can I find anything in 
the section itself which would limit the 
rights of subordinate tenure-holders, or 
under-tenants, to cases in which the 
accreted lands formed part of the public 
domain. 

Other cases were referred to on behalf 
of the respondents in support of their con- 
tention, and in which language similar to 
that used in Lopezes case (2), appears, and 
where it is stated that the right by accre- 
tion is limited to gains from that which 
was not previously private property. See 
Ramanath Thakoov v. Chunder Narain (6). 
Mohini Mohan Dass v. Jugsobundoo Bose 

(7) , Dwarkanath Roy v, Dinohundhoo Sinch 

(8) , Jug dish Chunder v.Chowdliury Zuhoor- 
uUHuq(9). 

Jt is sufficient to say that in each of 
those cases the dispute was between rival 
proprietors and in none of them was the 
right of a tenant against his landlord 
under consideration. 

On the other hand in AUimoollah v. 
Saheboolak (10) it was held that a mouroosi 
Jotedar with a right of occupancy has a 
right to lands which accrete to hisjote and 
Zamindar cannot take them away and 
settle them with other parties. In Bhug- 
gohut Pershad v. Doorg Bijoy (11) it was 
held that as between himself and the 
Zamindar a raiyai is entitled to any accre- 
tion of his holding formed by the 

(6) (1862) 14 W.R P.C- 12. 

(7) (1868) 9 W.R. 312. 

(8) (1871)15 W.R. 461. 

(9) (1175) 24 W R. 317. 

<10) (1871) 15 W. R. 149. 

(11) (1871) 16 W. R. 95=8 B.L.R. 73. 


recession of the river, and the fact of his 
being a mere tenant at-will does not 
entitle the Zamindar to turn him out of 
the accretion whilst he retains, as tenant, 
the original holding. 

In Goiirhari Kaihurto v, Bhola Kmhufta 
(12), decided in 1894, by a Full Bench of 
the Calcutta High Cou$t it was also held 
that a raiyat whohad arightoF occupancy 
was entitled to the benefit of Section 4, 
Clause (1) of the Regulation as against 
the defendant who claimed to be in pos- 
session by virtue of a settlement from the 
landlord ; and in Mahadeo Pershad v* 
Mathura Tanti (13), decided in 1909, it 
was again held that the fourth section of 
the Regulation applied in favour of a 
tenant against his landlord. 

In none of those cases does it appear 
that the ownership in the bed of the river 
was in the Crown. Certainly no argu- 
ment was urged in any of thpm based 
upon a distinction between public and 
private rivers. Finally in 19 1 8 in Go- 
hinda Hota v. Kristapada Singh [\4) it was 
held by a Bench of the Calcutta High 
Court that the lands which have gradual- 
ly accreted to a mukarrari holding forming 
a chur in a small shallow river, cannot 
be claimed by a zamindar^ the proprietor 
of the bed of the river^ as a 
portion of his khas patti but belong to the 
tenant subject to the payment of addition- 
al rent in respect thereof. 

The proprietary right to the chur no 
doubt existed, and by Clause (4) of the 
section continued in t\iQ zamindar h\xt the 
tenant’s right also accrued under the first 
clause of the section to which the fourth 
clause IS subject. 

It is contended by the learned Counsel 
for the respondents that where the supe- 
rior landlord acquires, by gradual acces- 
sion, a proprietary interest, as against 
the Government, in a portion of the bed 
of the river as an increment to his estate, 
his tenant, to whose tenure or holding 
the land is annexed, also cquires, as 
against his landlord, the same interest in 
the accreted lands as he possessed in his 
tenure or holding. 

The landlord acquires against the 
Crown, the tenant acquires against 
his landlord and the under-tenant, if 
there be one , also acquires against the' 
intermediate proprietor from whom he 

(12) (1894) 21 Cal. 233 (F. B.) 

(13) (1909) 11 C.L.J. 148 = 5 I. C. 723. 

(14) (1918)451.0.929. 
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holds. If there is no confiscation by the 
tenant of his landlord’s property in such 
a case, it is difficult to appreciate how 
there can be confiscation or destruction 
of his property merely because at some 
earlier period the landlord had acquired 
from the Crown a proprietary interest in 
the rivef bed from which the land subse- 
quently emerged. 

In my opinion, the section applies in 
all cases where the tenant claims, as an 
increment to his tenure, land gained by 
gradual accession from the recess of the 
riv^er, the property of his landlord, and, 
except in the case of a claim by the supe- 
rior landlord, the section is not confined to 
lands which are the property of the State. 

I I would allow the appeals in each case 
with costs to the appellants here and in 
the Courts below. 

Mullicki J.'-^'In my opinion the appel- 
lants are entitled to hold the lands in 
suit as accretions to their ancient occu- 
pancy holding and I am still of opinion 
that the case of Puri Dass v. Kanhu Be- 
hera (4) was correctly decided. Indeed 
nothing was decided in that case which 
could possibly have affected the decision 
in Brahmanand v. Bund Bahadur (3) and 
I have been unable to discover why it 
was at all cited ; for in this latter case, 
the contest was between two rival pro- 
prietors and the judgment proceeded on 
the ground of the reformation in situ 
though if the river was small and shallow 
the same result might have been arrived 
at by an application of Clause (4), Sec< 
tion 4 of Regulation XI of 1825. 

But in the present case the question of 
the correctness of the decision in Puri 
Bass's case (4) does arise directly and it 
IS necessary to determine whether Clause 
i of Section 4 enables an occupancy 
raiyat to claim a raiyafi interest in an 
accretion formed out of a river bed which 
is the property of his landlord. 

Now, the law of increment gained by 
the formation of islands is contained in 
Clause 3 of Section 4 as regards a large 
and navigable river the bed of which is 
not the property of an individual, and in 
Clause \ as regards a small and shallow 
river (as distinguished from a large and 
navigable river) the bed of which is the 
property of an individual. 

It will be observed that the Regulation 
does not provide for islands in a large 
and navigable river the bed of which is 
the property of an individual or those 
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in a small and shallow river t^e bed of 
which is not the property of an individual. 

• It will also be observed that while 
Clauses 3 and 4 determine the right of 
proprietorship, they are subject to the 
provisions of Clause 1 in respect of the 
assessment of revenue and the rights of 
tenants. 

As for proprietary rights in accretions, 
Clause 4 read with Clause 1 provides for 
a small and shallow river the bed of 
which belongs to an individual, and 
Clause 1, for a large and navigable river 
the bed of which does not belong to an 
individual. There is no provision for a 
large and navigable river of which the 
bed is private property. 

With regard to the rights of tenure- 
holders and raiyats^ Clause 1 deals with 
rivers of all classes and is subject to no 
words of limitation or restriction. There- 
fore, in my view, an accretion thrown up 
along the frontage of a raiyati holding on 
the bank of any river the bed of which 
belongs to his landlord, would be an in- 
crease to the holding and would be held 
as such. 

Under the concluding proviso of Clause 
1 of the Regulation as originally enacted 
the raiyat was liable to pay increased rent 
but since its repeal that liability has been 
re- imposed by Section 52 of the Bengal 
Tenancy Act. 

It is necessary to add that the Regula- 
tion is not exhaustive. It is subject to the 
rules of equity and justice. Therefore, 
land gained from the river bed by refor- 
mation in situ or otherwise will, if it q^n 
be identified, belong to the owner of the 
bed, except when otherwise expressly 
prescribed by the Regulation. This rule 
will preclude a tenant from acquiring a 
right of tenancy in an accretion from a 
river bed which was not the property of 
his landlord before emergence. 

In the present case it is not known 
whether the land is reformation of land 
which was formerly in the direct posses- 
sion of the landlord, All that is known 
is that the bed was the property of the 
landlord before it emerged and the ques- 
tion is whether the appellant can claim 
a right of tenancy in the aiccretions either 
under Clause 1 or under some general 
principle of equity and good conscience. 

Now the main argument against the 
appellants is that there are certain obser- 
vations in Lopez v. Madan Mohan (2) 
which indicate that in the opinion of their 
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Lordships of the Privy Council Cl, 1 
of S. 4 of Reg. XI of 1825 applies to 
rivers the beds of which are the public 
domain and to no other. 

I am altogether unable to accept this 
argument. Their Lordships in that case 
were dealing with a dispute between two 
rival proprietors of estates, one claiming 
a sand-bank as an accretion to his perma- 
nently settled estate and the other as a 
reformation in situ, there was no question 
of the rights of the raiyats ; the river was 
the Ganges ; and it is clear that the 
observations of their Lordships were 
intended to apply only to the special facts 
before them. 

The judgment pointed out with 
emphasis that the Statute was subject to 
the general principles of alluvion and 
diluvion and it settled the law in one im- 
portant point upon which there was at the 
time great conflict of opinion, by ruling 
that Reg. XI of 1825 could not be used 
to confiscate the land of another who 
could show by means of signs or bounda- 
ries that it was the reformation of his land. 

And although, in observing that there 
were no judicial decisions determining 
what could be the rule in England if there 
were existing certain means of identifying 
the original boundaries of the property, 
their Lordships seem to have overlooked 
the decision of Lord Chelmsford, L. C , 
in Attorney General v. Chambers (15) which 
had been passed 11 years earlier, it seems 
to me that their Lordships assumed that 
the law of accretion was the same then in 
India as in England. 

The decision in Foster v. Wright (16) 
did not come till 1878 and though it 
dissented from Attorney General v. Cham- 
bers (15) and rejected the doctrine of 
reformation in situ, subsequent decisions 
seem to show a tendency to support the 
earlier view. 

But whatever may be the position in 
England at the present day, it seems to 
me that in 1870 their Lordships intended 
to hold that the law was the same in both 
countries and if that was so it follows 
that their observations were applicable to 
every class of river. Their Lordships 
made no reservations or restrictions in 
respect of rivers the beds of which were 
not the public domain and they, in my 
opinion, accepted the undisputed proposi- 

(16) (1878) 4 C. P. D. 438«44 J. P. 7*49 L. 

J. C. P. 97. 


tion that the law of accretion in E ngland 
was the same for all rivers, namely, the 
tidal and the non-tidaland the navigable 
and the non-navigable. 

The judgment of the Privy Council in 
Thakurain Ritraj Koerv. Thakurain Sarfaraj 
Koer (17) and of the Calcutta High Court 
in Data Ram v. Eshan Chandra Law (18) 
seems to show that no difference hasf been 
effected in this respect by the statute law 
of India. 

I do not think, therefore, that in this 
case Lopez v. Madan Mohan (2) is an 
authority which assists the proprietor. 
Moreover on general principles, ,that is 
to say, the principles of equity and 
justice, assuming that Cl. 1 ojf Reg. 
XI does not apply to the case, I 
think the appellants are entitled to a 
decree. In India the presumption is that 
the bed of a large and navigable river 
belongs to Government, which occupies 
here a position which is fundamentally 
different to that which it occupies in Eng- 
land. Here Government is the owner of 
the soil of the country and has all rights of 
a proprietor. The bed of a navigable river 
is not the public domain in the same full 
sense as in a country where all land which 
is not private property vests in the public 
and is held by Government as a mere 
trustee. If in these circumstances it is not 
inequitable to give the adjacent proprietor 
and raiyat land which has accreted out of 
the river bed and is the property of ano- 
ther, why should it be inequitable to give 
a raiyat an interest in a river bed belong- 
ing to his landlord which has accreted to 
his holding and for which he will pay rent. 
In both classes of rivers the proprietor 
will pay Government, revenue for the 
accretion, and compensate himself by 
taking rent from his tenants. There is no 
question of any confiscation or taking 
away. There is another rule also which ap- 
plies to this case and which, I think, is 
based on equity and justice. The ordinary 
rule of conveyancing is that a grant or 
lease of land abutting on a 'dyer by a 
person who is in a position to part with 
the soil is presumed to pass half the ad- 
jacent bed of the river without any refer- 


(17) (1905) 27 All. 655*33 I. A. 165*2 A.LJ. 
623*8 O. C. 293*2 C. L. J. 185*7 Bom. 
L.R. 872* 15 ML J. 349*8 Sar,873 (P.C.). 

(18) (1869)11 W.R. 116. 
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cnce to the instrument of grant ; even 
where there is no grant the lessee or 
tenant is entitled to claim the benefit of 
the presumption, 

I take it that in the absence of contract 
or proof of reformation in situ, an occu- 
pancy raiyat in India would also be 
entitled’ to claim the benefit of this pre- 
sumption. Therefore, in this case the 
raiyats would be entitled to claim the 
accretions at least up to the limit of the 
middle line. 

But as, in my opinion, CL 1 of 
S. 4 of the Regulation is applicable 
they will be entitled to the whole of the 
accretion up to the opposite bank of the 
river as the whole river bed which has 
been marked as plot No. 759 in the 
Cadastral Survey map has been entered 
as the property of the landlord. 

It remains to observe that in addition 
to the authorities cited in Puvi Dass's case 
(4) we have had the advantage of refer- 
ring to Gohind Hota v. Kristapada Singh 
(14). Their Lordships of the Calcutta 
High Court in unmistakable terms 
disagreed with the view expressed in a 
previous decision of that Court and held 
that in a small and shallow river the 
landlord was entitled to the benefit of 
€1. 1, S.4 of Reg. XI of 1825. 

In the present case it has not been 
clearly found whether the river is small 
and shallow or large and navigable. But, 
in my opinion, in either case the appel- 
lants are entitled to claim the lands as 
accretions to their occupancy holdings. 

I agree, therefore, that the appeal 
•should be decreed with costs. 

Jwala Prasad. J :— I agree with the 
judgment delivered by my Lord, the 
Chief Justice. The question involved in 
this case is not free from difficulty. The 
Court below has held that the “ lands in 
suit have been gained to the holding of 
the defendants by gradual accretion from 
kthe recess of river Gandak as contem- 
plated by Keg, XI of 1825.’* 

The plaintiffs ar6 the proprietors of the 
defendants’ holdings. They are also the 
proprieto/s of the bed of the river and 
consequently of the lands in dispute 
which have gradually come out of the 
•river in front of the defendants’ holdings 
by gradual recess of the river and have 
become fit for cultivation. If Gandak 
was a small and shallow river, as 
contemplated by Cl, (4) of S. 4 of 


Reg, XI of 1825, the bed^of which 
belongs to the plaintiffs, the lands in 
(fuestion would belong to the plaintiffs as 
proprietors thereof “ subject to the provi- 
sions stated in the first clause of the 
present section (Section 4). 

In Gohind Hota v, Kfistopada Singh (14) 
their Lordships of the Calcutta High 
Court interpreted the words in CL (4) 
quoted above within inverted commas, as 
preserving the rights of the tenant 
to whose holding the lands were gained 
by gradual accretion from the recess of 
the river. 

Their Lordships held that although 
the proprietor of the bed of the river will 
continue to be the proprietor of the lands 
thus gained from the recess of the river 
those lands shall be considered, 
increment to the tenure of the tenant ” 
he being liable to pay additional rent to 
the proprietor. In this view the lands 
in question would be an increment of the 
holdings of the defendants ; but the river 
in question according to the finding of 
the Court below, is not a small and 
shallow river. 

Says the learned Subordinate Judge: — 

“ In the present case we are concerned with the 
accretion reformed from river Gandak, which is 
more or less a navigable river and in which boats 
ply, as is admitted on behalf of both the parties. 
Of course, ir is not like the river Ganges, yet it is 
large and deep enough for plying boats. It is 
also subject to annual floods only varying in 
degree in their severity in each year.” 

The river in question is therefore a 
large and navigable one. CL (3) of 
S. 1 deals with Churs or islands 
“thrown up in a large and navigable river, the 
bed of which is not the property of an individuaL” 

But here the bed of the river Gandak 
belongs to the plaintiffs. Therefore this 
clause does not apply. CL (2) deals 
with cases in which a river by a sudden 
change of its coarse may break through 
and intersect an estate without any 
gradual encroachment, which is not the 
case here. Therefore this clause also 
does not apply. 

CL (1) of the section deals with 
lands gained by gradual accretion whe- 
ther from the recess of “ a river or of 
the sea.” This clause is a general one 
and applies to all kinds of rivers, and 
lays down the principle upon which the 
rights to the lands thus gained should 
be determined. Under this clause the 
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land gained shall be considered an 
increment to the tenure of the person to 
whose land or estate it is thus gained, 
whether such lands or estate be held 
immediately from Government by a 
Zamindar or other superior landlord, or as 
a subordinate tenure by any description 
of under-tenant whatever.*’ 

The defendants under this section will, 
therefore, be entitled to claim the lands 
as an increment to the holding. 

It has, however, been contended that 
the regulation does not apply to lands 
which come out of a river whether gra- 
dually or by a sudden change of its 
course where the bed of the river belongs 
to an individual. It is contended that 
the Regulation, particularly Clause (1) of 
Section 4, applies only to the lands gained 
from rivers which are the property of the 
public or the Crown, A reference has 
been made to the preamble to the Regu- 
lation. 

The preamble, however, gives the 
reason for the rules “ for the general 
information of individuals as well as for 
the guidance of the Courts of Justice” 
being enacted in consequence of the 
frequent changes which take place in the 
channel of the principal rivers that in- 
tersect the provinces immediately subject 
to the Presidency of Fort William and 
the shifting of the sands which lie in the 
beds of those rivers ” whereby “ churs 
or small islands are often thrown up by 
alluvion in the midst of the stream or 
near one of the banks, etc. and the lands 
gained by the means from the rivers or 
th^ sea above-mentioned are a frequent 
source of contention and affray.” 

This may be the initial reason of enact- 
ing the rule : but the rules seem to deal 
with all kinds of rivers navigable or non- 
navigable, large or small, deep or shallow. 
Clauses (1) and (2) of Section 4 deal with 
lands gained by gradual accretion from 
the recess of all kinds of rivers or the sea. 
Clause (3) deals with large and navigable 
rivers, the bed of which is not the pro- 
perty of an individual. Clause (4) deals 
with small and shallow rivers, the beds of 
which belong to an individual. 

- It is then said that the Regulation deals 
with the rights of riparian proprietors. 
No doubt, Section 2 declares that the 
rights of the riparian proprietors of con- 
tiguous estates divided by a river shall 
be determined by such a clear and definite 
usage as may be established, Section 3 


seeks to provide rules in the subsequent 
sections for determining the claims and 
disputes relative to lands gained by allu- 
vion or by dereliction of a river or the sea 
when no local usage referred to in Section 
2 is established. 

From this it is argued that the rules 
in Section 4 are meant to apply to "disputes 
between the riparian proprietors, and not 
to the case in hand where no riparian 
proprietor is concerned and the dispute is 
between the proprietor and his tenant on 
the same side of the river. 

The contention does not seem to be 
sound, for, though the primary object of 
the Regulation was to provide rules for 
determining disputes between the ripa- 
rian proprietors, yet it has, as a matter 
of fact, dealt with the rights not only 
of proprietors but also of subordinate 
tenures. 

In fact, the Regulation seems to deal 
with disputes of all kinds, as is expressly 
declared by Clause 5 of Section 4, which 
says that — 

‘‘ In all claims and disputes respecting 
land gained by alluvion or dereliction of a 
river or the sea which are specifically 
provided for by the rules contained in 
this Regulation, the Courts of Justice in 
deciding upon claims and disputes shall 
be guided by the best evidence they may 
be able to obtain of established local 
usage, if there be any, applicable to the 
case, or if not by general principles of 
equity and justice.” 

Thus, cases which have not directly 
come under the express rules of the 
Regulation have been decided on the 
principles of equity and justice ; for 
instance Bhagirathi Dehya v. Givish 
Chunder Chaudhri (19) and Sheo Ghulam 
Tevari v. Fakiva Misser (20). Even if 
none of the rules in Section 4 applies to 
the present case, it has to be determined 
on the principles of equity and justice, as 
was done by their Lordships of the 
Judicial Committee in the case of No^ 
gendva Chundev v. Mahomed Eusuff (21). 

The plaintiffs, no doubt, can claim 
the lands which come out of river Gandak 
as their own, inasmuch as there is 
nothing in principle or in the Regu- 
lations which would take away or des- 
troy their rights in such lands, whether 

(19) (1863) Hay’s Reports 541. 

(20) 5 N W. P. R. 400. 

(21) (1872) 10 B. L. R. 406=18 W. R. 113 = 

3 Sar. 151 (P. C.). 
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the lands be formed in the midst of the 
river as an island or be formed on the 
banks of it by gradually silting up or re- 
cession of the river; but, if the lands have 
been gained by gradual accretion from 
the recess of the river to the holding of 
the plaintiffs’ tenants, there is, on the 
other hand, nothing in the Regulation or 
in thf principles of equity and justice, in 
the absence of any custom or contract to 
the contrary^ to prevent the plaintiff's 
tenants, (the defendants in the case), from 
claiming the land as an increment to their 
holding. The proprietorship of the lands 
in question, no doubt, will continue with 
the plaintiffs who are the owners of the 
bed of the river. 

For these reasons I agree with the 
view taken by the learned Chief Justice, 
though as already observed, I confess 
that the point is not free from difficulty. 

Answer in the affirmative. 
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Gobardhan Das Dwarka Prasad — Decree- 
holder- Appellant v. 

Satis Chandra Rai — Judgment-debtor- 
Respondent. 

Appeal No. 212 of 1921, decided on 
28th April, 1922. 

Civil P. C., O, 2f, Rr, 15 (1), 22 — Limitation 
Act, Art. 182 (5 ) — Defective application under 
R. 15 and notice thereon under R, 22, will 
both save limitation. 

An application under Rule 15 (1), Order 21, 
though defective saves limitation. A notice under 
Rule 22, Order 21 issued on a defective applica- 
tion saves limitation. 

[P. 597, C. 2; P. 598, C. 1.] 

C. C. Das and Bindeswari Prasad — for 
Appellant. 

S, C. Mitter^ S. M. Mullick and N. C. 
Roy — for Respondent, 

CouttSi J.- — This appeal arises out 
of an execution proceeding, It appears 
that a firm of the name of Gobardhan 
Das Dwarka Prasad obtained a decree 
against one Babu Satish Chandra Rai. 
The decree was obtained in 1917. An 
appeal was preferred and the appeal 
was dismissed on 5-1-1918. On 
14-5-192(1, one of the members 
of the firm of Bansidhar Dhundhunia 
made an application for execution under 
O. 21,R. 15 and on 12 6-1920, notice 
under O. 21, R. 22, was issued by the 
executing Court. On 31-7-1920, this 
application for execution was struck off 


as being defective. 

On 12-3-1921, the application out 
of^ which the present appeal has arisen 
was filed. An objection was taken by 
the judgment-debtor that the applica- 
tion was barred by limitation as the 
application which was preferred on 
14-5-1920, was no application at all, but 
this objection was disallowed. 

On appeal to the Dt. Judge the 
decision of the first Court was set aside 
and the application for execution was 
rejected apparently on the ground that 
the application which had been preferred 
on 14-5-1920, W3,s not an application 
in accordance with the law, and that con- 
sequently the notice under O. XXI, R. 22, 
did not save limitation. The decree-holder 
has appealed. In my opinion the appeal 
must succeed. The application which was 
made on 14-5-1920, was no doubt a 
defective application but it was neverthe- 
less, as has been admitted by the learned 
Vakil for the respondent, an application 
made in accordance with the provisions 
of O. 21, R. 15, Cl. (1). This being so, 
limitation is saved under Art. 182, Cl. (5) 
of the Limitation Act. It is contended, 
however, by the learned Vakil for the res- 
pondent, that the application was not a 
valid application inasmuch as the Court, 
when that application was filed, did not 
comply with the provisions of R.15, CL (2). 
With this proposition, 1 am unable to 
agree and the learned Vakil appears to 
have confused the validity of the applica- 
tion with the discretion of the Court to 
reject or allow the application. 

The Court has discretion under Clause 
(2), unless it sees sufficient cause for 
allowing the application, to disallow it ; 
but the mere fact that Court does not 
allow the application does not make it 
any the less an application in accordance 
with law. The learned Vakil further 
suggests that possibly the application, 
was not a valid application because it did 
not comply with the provisions of R. 11. 

Rule 11, is the ordinary rule which 
governs applications for execution ; but 
R. 15 is an exception to the general 
rule ; and there is no doubt that in fact 
the application which was made on 
14-5-1920, was an application made 
in accordance with the provisions of 
R. 15, sub-Cl. (1), and consequent- 
ly limitation is saved by sub-CL (5) 
of Art. 182. Apart from that more- 
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over, limitation is also saved under sub- 
Clause (6) of Article 182 of Limitation 
Act, because of the issue of notice undtfr 
O. XXI, Rule 22, on the 12th June, 1920. 

Under sub- Clause (6) of Article 182 it 
is not necessary that the notice should be 
issued in respect of an application made in 
accordance with law, and it is now settled 
that a notice issued on a defective appli- 
cation saves limitation. In the present 
case the application was at most nothing 
more than a defective application and 
consequently the notice which was issued 
in accordance with it saves limitation. 

The order of the learned District Judge 
in appeal is clearly wrong and must be set 
aside. 1 would accordingly set it aside 
and decree this appeal with costs in all 
Courts. 

Dasi J* I agree. Appeal allowed. 


A* L R* 1922 Patna 598* 

Dawson Miller, C.J. and 
Mullick, J. 

Harihar Prasad Singh and another — 
Defendants-Petitioners v. 

Kesho Prasad Singh — Opposite Party, 

Civ. Rev. Nos. 203 and 221 of 1922, 
decided on 1st August, 1922, against the 
order of Dist. J., Shahabad, dated 30th 
March, 1922, 

(a) Civil P. C., S. 715 — Government of India 
Act, Ss 107 — Suit for accounts of income of 
property— “Interlocutory order — Ultimate deci“ 
sion appealable — Order not to be revised 
unless directions given for taking accounts are 
improper. 

Where the parties have a right of appeal from 
the ultimate decision after the accounts are taken 
the High Court should not interfere in revision 
or superintendence, unless it were proved to its 
satisfaction that the Judge had given improper 
directions in his interlocutory order as to the 
mode of taking accounts to the commissioner 
which unless varied or set aside would result in 
irreparable loss to the parties. 

[P. 599, C. 1 ; P. 600, C. 2.] 

(b) Trusts Aoi, Ss. 23, 51 — Property held in 
^ust for plaintiff— Produce rents received by 
defendant — Value of rent must be that pre- 
vailing on date and plaoe of receipt. 

In ordinary circumstances, there can be little 
doubt that the value of produce rents at the time 
and place of the receipt is the measure of liabi- 
lity and not the price fetched by sales at a later 
date. If the person liable to account for pro- 
duce rent to his employer should without fraud 
convert it to his own use his liability cannot be 
measured by the price at which the produce was 
sulc«equently sold. [P. 599, C. 2j 

Hasan Imam, C. C. Das, A, Sen, B. B. 
Lai, Parmeshmar Dayal, P. C. Roy, Ski- 
vishwar Dayal and Mahahif Prasad — ^for 
Petitioners. 

Kulwant Sahay^ S. M. Mullick and Roy 


Guru Sharan Prasad — for Opposite Party- 
Dawson Millerf C* — These two 

applications arise out of a suit instituted 
by the Maharaja of Dumraon against the 
defendants, Rai Bahadur Harihara Pra- 
sad Singh and his minor son. The suit 
was instituted for the recovery of an 
estate in Burma in the possession of the 
1st defendant and for an account ojf the 
income and disbursements of the property 
which, it was contended, was held by the 
1st defendant and his father before him 
intrust for the plaintiff. The defendant's^ 
father, Rai Bahadur Jai Prakash Lai, 
was deputed by the late Maharaja, the 
predecessor of the plaintiff, to proceed ta 
Burma in the year 1889 to apply for and 
secure, if he thought fit, a lease of land 
for the Raj in pursuance of a scheme pro- 
moted by the Government for relieving the 
congested areas in Bihar by immigration 
and settlement of vaiyats on land in Burma 
which was offered upon favourable terms, 
Jai Prakash Lai had power to apply for 
the land if he thought fit in his own name. 
After inspection he applied in April, 
1889, for the lease of 15,000 acres, but it 
was not until 1896 that a formal settle, 
ment was made by the Government of 
Burma in the name of Jai Prakash Lai. 
The preliminary expenses and the cost of 
survey, demarcation, and clearance of the 
land were paid by the late Maharaja who 
advanced altogether up to the year 1893 
Rs. 25,000 for this purpose. In 1894 the 
late Maharaja died and was succeeded by 
his widow and afterwards by the plaintiff. 
From the date of the late Maharaja’s 
death no further advances were made in 
connection with this scheme. The defen- 
dant’s father, however, continued to de- 
velop the land paying the expenses out of 
his own pocket, and in 1896 he acquired 
a lease from the Government in his own 
name. He died in 1897 from which date 
his SOI), Rai Bahadur Harihar Prasad 
Singh, continued in possession of the 
property in Burma treating it as his 
own. The present suit was instituted in 
1919 before the District Judge of Shaha- 
bad and the plaintiff obtained a decree in 
his favour for possession of the property 
and an account of the income and dis- 
bursements. An appeal is pending to 
the High Court from that decision. An 
application to stay the taking of the 
account was unsuccessful and a Com- 
missioner has been appointed to take the 
account. The parties applied to the 
District Judge for certain directions to 
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the Commissioner as to the method of 
taking accounts, and on the 30th March 
last the District Judge passed orders 
giving certain directions on various points. 

The defendants have preferred an ap- 
plication asking us to set aside or modify 
these orders under our powers of super- 
intendence or revision. The plaintiff 
opposes the application, but at the same 
time*, in the event of our holding that we 
have power to interfere, which he denies, 
he has himself preferred an application 
asking us to modify the orders of the 
District J udge in certain other respects. 

As the parties will have an appeal from 
the ultimate decision of the District 
Judge after the accounts are taken, we 
should not interfere in revision or super- 
intendence, unless it were proved to our 
satisfaction that the learned Judge had 
given improper directions which, unless 
varied or set aside, would result in irre- 
pairable loss to the parties. It was con- 
tended that the learned Judge had no 
jurisdiction to make the orders, but we 
are satisfied that this contention cannot 
prevail. 

The main ground urged, for our inter- 
ference on behalf of the defendants is 
that the learned District Judge has given 
wrong directions as to the mode of ascer- 
taining the value of the produce rents 
paid to the defendant and his father by 
the tenants on the estate. It appears 
that the rents received from the tenants 
were paid largely, if not entirely, in grain 
and sugarcane. When these were receiv- 
ed they were not immediately converted 
into money but were stored in granaries 
and warehouses and sales took place as 
opportunity offered. 

The defendant claims that he and his 
father before him carried on a business 
in grain and molasses coming not only 
from the rents of the estate but 
from other sources. The jamabandi 
accounts show the amount of grain and 
sugar-cane received during particular har- 
vests from the tenants with an estimate 
of the cash value at the date of receipt, 
whilst 4hh cash books shew the price 
fetched.by the sale of the produce rent 
and other grain and molasses at later 
periods. There is apparently nothing in 
the cash books to identify any particular 
sale with any particular portion of the 
produce received. 

The defendant contends that the amount 
recoverable from him in respect of the 
produce rents was the actual value of the 


produce at the date it was received and 
that the best evidence of this - was the 
jfimahandis or the Burma Gazettes show- 
ing the market value on the day of 
receipt. The plaintiff, on the other hand, 
contended that the actual sales at a later 
period according to the rate shown in the 
cash books should be taken as the mea- 
sure of the defendant's liability for the 
value of the produce received. 

In ordinary circumstances, I think, 
there can be little doubt that the value of 
the produce rents at the time and place 
of the receipt is the measure of liability 
and not the price fetched by sales at a 
later date. The fluctuations of the market 
are ordinarily matters too remote to be 
taken into consideration in estimating 
liability in such cases. If the person 
liable to account for produce rent to his 
employer should, without fraud, which is 
not alleged here, convert it to his own 
use, his liability cannot be measured by 
the price at which the produce was sub 
sequently sold. If the market should fall 
it would not diminish his liability. If it 
should rise, there is no reason why 
his liability should be increased. The 
rise or fall of the market are circum- 
stances too remote to be taken into consi- 
deration. 

The learned Judge, however, has 
ordered that to obtain the cash equiva- 
lent of the produce the Commissioner 
shall take the sales in the cash book 
beginning with the quantity sold at the 
lowest price and working upwards until 
he has accounted for the amount of pro- 
duce which is shown to have been receiv- 
ed from the /a For the years 

1905 up to 1909 for which no cash books 
are in existence he has ordered that the 
value shall be taken according to the prices 
given in the Burma Gazettes at the 
time of harvest in those years. To 
this latter method the defendants do 
not object in so far as the Burma Gazettes 
show the market value at the date of 
receipt of the produce, but they contend 
that for other years too the produce 
should be valued upon the same basis, 
that is to say, upon the evidence of actual 
market value at the date and place of 
receipt. It is contended that if the ac- 
count, which is a long one extend- 
ing over some 20 years, is allowed to be 
taken, as the learned Judge has directed, 
for the years other than 1905 to 1909 it 
will not show the real liability of the 
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defendant but in fact something very 
much greater and that if the method of 
accounting is set aside on appeal, as ^ 
ought to be in such a case, then the whole 
expenses of taking the account will be 
fruitless and a long delay incurred which 
will be an irreparable loss to the parties. 

The plaintiff, on the other hand, 
contends that even if, in ordinary cir- 
cumstances, the liability of the defendant 
is to be based upon the market value of 
the produce at the date of its receipt, in 
the present case there are circumstances 
to show that the transactions carried on 
in grain and other produce in connection 
with the estate by the defendant were 
merely part and parcel of his duties to 
his employer under the arrangement be- 
tween them and that any profit so made 
was for the benefit of the Raj and not 
for the benefit of the defendant or his 
father. 

It does not appear from the learned 
Judge’s order whether he considered 
this aspect of the case; if he did, he has 
not mentioned it. We are not in a 
position to deal with it ourselves, as there 
is no evidence before us upon which we 
can come to a decision and we have not 
been referred to anything in the judgment 
in the suit upon which the decree is 
based which determines this question. 
The learned Judge is of course at liberty, 
if he sees fit, to modify any instructions 
he may have given in his order to the 
Commissioner which, I understand, have 
not hitherto been carried out, but I am 
not prepared to say upon the materials 
before us that his instructions may 
not have been justified. It has 
been suggested that in order to save 
possible future expenses and delay 
an alternative account should be prepared 
showing the value of the produce rents 
assessed in the manner ordered by the 
learned Judge and according to the actual 
value on the date of receipt shown by 
the evidence available for that purpose or 
that the defendant should, at all events, 
not be precluded at the hearing before 
the Commissioner from putting such 
evidence before him and having it placed 
on the record for the consideration of the 
learned Judge, when the matter comes 
back to him with the Commissioner’s 
report for final determination. 

r am not sure that the learned Judge 
meant definitely to exclude evidence of 
this nature and it is still open to the 


parties to apply to him for instructions 
upon this point. At the same time, I am 
not prepared to entertain applications 
of this nature which are in fact asking us 
to overrule the orders of the learned Dis- 
trict Judge in matters which are at least 
controversial and must ultimately depend 
upon the nature of the evidence produced. 

If it should turn out that the method 
of taking the accounts is in some res]f>ects 
questionable, it will be open to either 
party to appeal from the ultimate deci- 
sion, and I do not think we should 
interfere either under our powers of 
superintendence or revision in such a 
case, unless it is manifest that a refusal 
to do so would result in some irreparable 
loss to the parties which does not appear 
to me to have been shown in the present 
case. It is, however, clearly desirable that 
the extent of the defendant’s liability 
should be definitely decided before the 
account is taken. For example, it should 
be made clear whether the defendant is 
liable to account for the profits of the 
business in grain and molasses to the 
plaintiff; we are unable to decide this 
point as we have not the materials before 
us. The same remarks apply to a further 
point which was raised before us. When 
the tenants failed to pay the full produce 
rent at the time it was due they were 
treated as having paid, but were debited 
with a loan fron the trustee on which 
interest was payable and each party 
claims the benefit of the loan account. I 
gather from the learned District Judge’s 
order that he treats it as a separate 
transaction carried on by the trustee on 
his own account and, that he is not 
accountable for it to the plaintiff. It 
may be that he decided rightly but we 
have no evidence from which we can judge. 

The other matters urged on behalf of 
the defendants were entirely matters 
which, if the learned Judge's directions 
were wrong, could easily be set right in 
appeal without any further accounts being 
taken. They related to certain items 
which one side or the other claimed ought 
to be increased or reduced, ' oi? were 
matters relating to the payn^ent of 
interest or the rate thereof, and I need 
not deal with them further. 

I have already indicated the course 
which may be open to either party who 
feels aggrieved, but I do not think that 
at the present stage we should be justified 
in modifying the orders passed by the 
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learned Dt. Judge. I think both appli- 
cations should be dismissed, and in the 
circumstances Iwouldorder that each party 
bear his own costs of the applications. 

Mullick, J.-I agree thai these motions 
should be discharged, but I think it ne- 
oessary to observe that the learned Dt. 
Judge rdust arrive at a clear conclusion 
as to the scope of the proceeding in 
whicli accounts are now being taken. He 
must find what is the precise liability 
arising out of the trust. Was it a liabi- 
lity (1) to merely deliver to the cestui que 
trust the rents in cash and kind ; or (2) 
to deliver the cash and to sell the paddy 
and the molasses received by way of 
produce rent, at the cestui que trust's risk 
at such time as the trustee should think 
most prudent or (3) to deliver the cash 
and to engage in a trading business for 
the sale of the produce for the cestui que 
trust’s benefit. 

I n the first case the measure of the 
trustee’s liability will be the price of the 
produce on the date of receipt, in the 
second case the price on the date of 
actual sale and in the third case the 
profits if any arising out of the business. 
There is no dispute ‘that i\iQ j amabandis 
give the correct quantities of the produce 
collected, but as to the price of the 
produce on the date of receipt, the 
learned Dt. Judge must proceed on the 
best evidence available. 

It is contended that for that purpose 
the Burma Gazettes will be much more 
valuable than the entries in the cash 
book. Prima facie this would seem to be 
so,‘ and it is not understood why the 
learned Dt. Judge has preferred the cash 
^books for the years other than 1904 to 1909. 

The defendants further contended that 
^till more accurate results will be obtain- 
ed from the loan accounts of the tenants. 
There is nothing to show that it was the 
intention of the Dt. Judge to reject 
this evidence and I have no doubt that 
unless good grounds are shown he will 
not shut out evidence, which is on the 
record, if such evidence is likely to be 
relevant tb the inquiry. 

It is ^urged by the plaintiff that the 
learned Dt. Judge was satisfied that any 
calculation based upon the loan books 
would indefinitely prolong the inquiry. 
Of the correctness of this allegation we 
have again no proof. It is open to the 
Dt. Judge to modify or add to the instruc- 


tions already given by him to th^ Commis^ 
sioner, and I decline to believe that he • 
#ill reject material evidence without 
adequate grounds. 

I have also no doubt that if he is satis- 
fied that the sale prices shown in the 
cash books will be the best evidence for 
assessing the trustee’s liability, but that 
an alternative account based upon the 
prices shown in the Burma Gazette or 
the loan accounts or other evidence, 
which is now on the record will be useful 
for the purpose of avoiding great expense 
in the event of an appeal being preferred 
and the Court of appeal taking a different 
view of the matter, then the Dt. Judge, 
will use his discretion as to directing the 
Commissioner to place an alternative 
account upon the record. 

But any direction to this effect must 
be left entirely to his discretion. Possibly 
the uncertainty with regard to the various 
matters of which the parties now 
complain before us might have been 
avoided if the learned Dt. Judge had 
adopted in the first instance the pro- 
cedure of calling upon the defendant to 
file his accounts. The omission, how- 
ever, is no longer of any material 
consequence. A pplications dismissed^ 
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CoUTTS AND BuCKNILL, JJ, 

Achutananda Parsait — Defendant No. 1, 
Appellant v. 

Biki Bihi — Plaintiff- Respondent. 

App. No. 71 of 1921, decided on7-3-1922f 
from a decision of Dt. J., Cuttack, dated 
13-8-1921. 

(a) Pre-emption — Vendee a Hindu — Maho~ 
medan pre-emptor is entitled to pre-empt 
under Mahomedan Law. 

A Mahomedan pre-emptor is entitled to pre- 
emption under the Mahomedan law of pre*emp - 
tion even though the vendee is a Hindu. 

[P. 602. C. 1.1 

(b) Limitation Act, Art. 10 — Starting pqini 
is date of physical possession of purchaser. 

Limitation against the pre emptor begins 
from the date of the physical possession of 
the purchaser and not symbolical possession. 

CouttSi J‘ — The facts of this case have 
been fully stated in the judgment of the 
Courts below. The plaintiffs are the 
widow, daughter and representatives of 
other daughters of one Rahimullah. It 
appears that defendant No. 2, the son of 
Rahimullah, mortgaged certain property 
to defendant No. 1, who obtained a 
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decree upon that mortgage and in execu- 
tion thereof put the property to sale and 
purchased it himself. ^ 

The plaintiffs in this suit sought for a 
declaration that they have a 2-annas 
share in one portion of the property and 
an 8-annas share in another portion of 
the property and that the defendant No. 2 
had no right to mortgage the plaintiff’s 
share. They also asserted a right of pre- 
emption in respect of a certain portion of 
the land. The suit was contested by the 
defendant No. 1 who denied the title of 
Rahim ullah. 

The suit was dismissed in the Court of 
first instance but on appeal to the District 
Judge this decision has been reversed and 
the plaintiffs have been given a decree. 
So far as the plaintiffs’ title through 
Rahimullah is concerned the finding of 
the District Judge is a finding of fact 
with which we cannot interfere in second 
appeal. 

But the defendant No. 1 is a Hindu 
and the principal question for decision in 
this appeal is whether the plaintiff has a 
right of pre-emption in respect of pro- 
perty which has been sold to a Hindu. 
The learned Vakil /or the appellant relies 
for the proposition which he puts forward, 
namely, that the Mahomedan law of pre- 
emption does not apply where the vendee 
is a Hindu, on the case of Koodyutoolah v. 
Mohinee Mohan (1). 

This decision is a Full Bench decision 
of the Calcutta High Court and ordinarily 
we would follow such a decision in this 
Court but the whole law on the point was 
subsequently elaborately discussed by 
Mahmood, J. in the Full Bench case of 
Gobind Dayal v- Inayattillah (2) where 
the decision in Shaikh KoodnUoollah v. 
Mohinee Mohm (Ij was considered, and it 
was held by him, four other Judges of the 
Court concurring, that in such a case the 
Muhammadan law of pre-emption did 
apply. 

I have very carefully considered these 
decisions and, in my opinion, the view 
which has been taken by the Allahabad 
Court is the correct view of the law. 

The only other point which arises is 
the question of limitation. Under Article 
10 of the Limitation Act, the period of 
limitation in cases of pre-emption is one 

"ll) (1870) 13 W^rc L. R. 134 (F.bX 

(Z\ (1885)7 All. 775= (1885) A. W. N. 228 
(F.B.). 


year from the date when the purchaser 
takes physical possession of the property 
sold. Now in the present case it has 
been found by the learned District Judge 
that the defendant, although symbolical 
possession was given to him, has never 
obtained physical possession. This being 
so, no question of limitation can arise. 

In the result then I would dismiss this 
appeal with costs. 

BucknilL J , — I agree. 

Appeal dismissed. 
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CouTTS AND Das, JJ. 

Raghunath Sahay and others — Decree- 
holders-Appellants v. 

Chowa Mahton and another — Objectors- 
Respondents. 

Appeal No. 65 of 1922, decided on 6th 
July. 1922, against an order of District 
J., Gaya, dated 3-12-1921. 

(a) B. T, Act (1885), Sch. Ill, Art, 6— Appli- 
cability — Essentials — No relationship of land- 
lord and tenant — Art, 6 does not apply 

The essential conditions which must be satisfied 
in order to attract the operation of Article 6, 
Schedule 3 of the, Bengal Tenancy Act are these ; 
First, the decree must be obtained in a suit be- 
tween the landlord and tenant and secondly, the 
provisions of the Bengal Tenancy Act must be 
applicable to them. 

The plaintiffs were the fractional land- 
lords; but at the time when they instituted the 
suit there was no relationship of land- 
lord and tenant as between the plaintiffs and the 
defendants. They attempted to execute a money- 
decree against the defendant. 

Held : Article 6, ’Schedule 3 of the Bengal 
Tenancy Act did not apply. [P. 603, C.I.] 

(b) Landlord and tenant-^N on- transfer able 
occupancy holding — Money-decree by person not 
the landlord — Holding can be sold in exe- 
cution. 

The decree-holder not being the landlord of 
the holding can, against the will of the judgment-* 
debtor and without the express consent of the 
landlord, cause a portion of the judgment-deb- 
tor’s occupancy holding to be sold in execution 
of a money- decree where there is no local custom 
of transferability. [P. 603, C. 1.] 

Dasj J.— This appeal is directed against 
an order of the learned District Judge of 
Gaya, dated the 3rd December, 1921. 
The decree- holders are the ’appellants 
before us and they attempted t 9 execute 
a decree which they had obtained as 
against the respondents. The learned 
District Judge has come to the conclu- 
sion that the application is barred by 
Article VI of the third Schedule of 
the Bengal Tenancy Act and that the. 
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decree* holders are not entitled to sell a 
portion of the occupancy holdings of the 
defendants. 

In my opinion, the view taken by the 
learned District Judge is an erroneous 
one. The plaintiffs were the fractional 
landlords ; but at the time when they 
instituted the suit there was no relation- 
ship.of landlord and tenant as between 
the plaintiffs and the defendants. 

The essential conditions which must 
be satisfied in order to attract the opera- 
tion of Article 6, Schedule III of the 
Bengal Tenancy Act are these : First, the 
decree must be obtained in a suit between 
the landlord and tenant ; and, secondly, 
the provisions of the Bengal Tenancy 
*Act must be applicable to them. Here 
neither of these conditions is satisfied ; 
and, in my opinion, Article 6, Schedule III 
of the Bengal Tenancy Act did not 
apply. 

So far as the other point is concerned, 
the matter is concluded by a decision of 
the Full Bench of this Court in JttgesJu 
war Misya v. Nath Koeti (IJ. The Full 
Bench of this Court came to the conclu- 
sion in that case that the decree-holder 
not being the landlord of the holding can, 
against the will of the judgment-debtor 
and without the express consent of the 
landlord, cause a portion of the judg. 
ment- debtor’s occupancy holding to be 
sold in execution of a money-decree 
where therejs no local custom of trans- 
ferability. The decree-holder in this case 
is not the landlord of the holding and he 
is proceeding as against a portion of the 
occupancy holding of the judgment- 
debtor. 

1 would allow this appeal, set aside 
the decree of the Court below, and direct 
that the execution do proceed. 

Coutt8> J- :"-I agree. 

Appeal allowed. 

Tl)”~A.~irR. 1922™Pat7iT4= I P^m 
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Dawson Miller, C. J. and Adami, J. 

Sudkanfu Bala Hazra, In Rt — Ap- 
plicants 

Privy. Council Appeal No. 6 of 1922, 
decided on 11th April, 1922. 

(a) Civil P. C., S. 109 — Legal Practitioners 
Act, S. 13 — Order refusing to enrol person as 
iegal praotitioner^Leave cannot be granted. 

An order of High Court refusing to enrol a 
|>erson as legal practitioner comes under its 
disciplinary or atoinistrative powers and no 
leave to appeal to His Majesty can be granted 
4 Pat. L, J. 423 Foil. 


(b) Letters Patent (Patna), CL SJ’^Discipli- 
nary jurisdiotion^^Right of appeal to P: C. does 
not extend to administrative or disciplinary 
orders of High Court. 

Under the Letters Patent the right Of appeal 
to His Majesty in Council conferred by the 
Letters Patent is confined to the different classes 
of jurisdiction named in the Letters Patent and 
not to the administrative or disciplinary powers 
conferred upon the Court thereby. It may 
always be necessary in performing administrative 
acts for the Court or the Judge or the person 
whose duty it is to carry out these acts to 
consider and come to a conclusion as to what 
his powers may be under a particular Act of 
Council and the mere fact that such a considera- 
tion arises does not take the case out of the 
ordinary course. [P. C04, Cs. 1, 2.] 

Manuk, S, P. Sen, S. M, Mullick and 
D. P. Sinha — for Applicant. 

Dawson Miller, C* J. — This is an 
application for leave to appeal from an 
order made by this Court upon an applica- 
tion by Miss Sudhansu Bala Hazra for 
enrolment as a pleader in the District 
Court of Patna. The question whether 
she was a proper person to be enrolled 
as a pleader was one which would have 
to be decided before a decision could be 
come to as to whether she should be 
enrolled or not. 

The application was made in the 
ordinary way to the District Judge who 
forwarded it to the High Court in ac- 
cordance with the practice. The question 
whether she ought to be enrolled or not 
was one which gave rise to considerable 
difficulty. Miss Hazra was qualified in 
every way for enrolment as a pleader 
except by the disability arising by reason 
of her sex. Before making any order in 
the matter, in order to give her an oppor- 
tunity of urging before us any points that 
she might like to argue before a decision 
was come to, we agreed that she might 
appear by Counsel before three Judges 
of this Court and put before them her 
contentions based upon the Legal Prac- 
titioners Act and other enactments in 
support of her application to be enrolled 
as a pleader. 

Having heard her through learned 
Counsel we came to the conclusion that 
under the law as it then existed Miss 
Hazra was not entitled under the Legal 
Practitioners Act and the rules made in 
accordance therewith to be enrolled as a 
pleader. The result was that her appli- 
cation was refused. [Set In ft Sudhansu 
Bala Hazra (1).] 


(1) A. I. R. 1922 Pat. 269»1 Pat, 104*3 PaL 
.L. .1r. 69 (F.B.). 
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It is from that order that she now asks 
for a certificate that the case is a fit one 
for appeal to His Majesty in Councif 
under the provisions of the Civil Proce- 
dure Code. In the case of Bir Kishore 
Roy V. Emperor (2) the same class of 
question arose and it was there decided 
that the Court had no power to grant 
leave in that case. 

That case was one also arising under 
the Legal Practitioners Act and it raised 
the question whether an order made by a 
Court under its disciplinary power con- 
ferred under Section 13 of the Legal 
Practitioners Act was one in which any 
appeal lay. Having considered the 
powers given to this Court under the 
Letters Patent we came to the conclusion 
that the right of appeal to His Majesty in 
Council conferred by the Letters Patent 
was confined to the different classes of 
jurisdiction named in the Letters Patent 
and not to the administrative or discipli- 
nary powers conferred upon the Court 
thereby. 

I am unable to distinguish the present 
case from that to which I have just 
referred in which after considering the 
powers of the Court and considering the 
cases upon the subject we arrived at the 
conclusion that in all cases, where the 
only question for the Court is one of its 
disciplinary powers under the Legal 
Practitioners Act or its administrative 
powers under the same Act, if the party 
aggrieved wished to appeal to the Privy 
Council, the proper practice was for him 
to make an application to their Lordships 
in the Privy Council. In Safford and 
Wheeler’s Privy Council Practice^ at page 
789, as was pointed out in the case I have 
just referred to, the practice in cases of 
this sort is referred to and is treated as 
the subject of special leave. 

It has been contended in this case that 
the decision from which it is sought to 
appeal is not really entirely one coming 
under the administrative powers ot the 
Court but that it is in fact a judicial act 
in so far as we had to interpret the Legal 
Practitioners Act relating to the subject. 
1 do not think that this contention can be 
supported. 

I It may always be necessary in perform- 
ing administrative acts for the Court or 
the Judge or the person whose duty it is 

(2) (r9W "4™^L7j7‘”^ 

20 Cr. L. J. 679. 


to carry out these acts to consider and 
come to a conclusion as to what his 
powers may be under a particular Act of 
Council and the mere fact that such a 
consideration arises does not seem to me 
to take the case out of the ordinary 
course. The decision we arrived at was 
one which it was necessary to come to 
before we could determine whether or^not 
Miss Hazra could be admitted as a pleader. 

It was all part and parcel of an admi- 
nistrative act and that being so I cannot 
see how we can grant leave in this case 
because it is a matter which lies solely 
within the jurisdiction of their Lordships 
of the Privy Council and this Court has 
no power to make the order. 

I regret that this should be so but I 
think Miss Hazra would have been better 
advised had she proceeded immediately to 
their Lordships of the Judicial Committee 
to ask for special leave. 

Adami) J* — I agree. Leave refused. 


A. I. R. 1922 Patna 604. 

Dawson Miller, C. J. and 
Mullick, j. 

Mathura Prasad — In Re. 

Reference under the Legal Practi- 
tioners Act, decided on 31st May, 1922. 

Legal PracHHoners Act, S. 13 — Re^admis* 
sion — High Court can re-admit dismissed legal 
practitioner if he has reformed his character — 
He should apply for rule to the Bench presid- 
ed over by Chief Justice, 

The High Court has power to reinstate a legal 
practitioner who had been dismissed for mis- 
conduct of any description. Before the Court 
should exercise such powers it should be clearly 
convinced not by mere protestations of repent- 
ance or regret but by actual facts that the delin- 
quent has reformed his character and has for a 
sufficiently long period acted in such a way that 
he can be trusted to act in future as a worthy 
member of an honourable profession. The pro- 
per course is for the petitioner to apply to a 
Bench presided over by the Chief Justice and ask 
for a rule in the matter. 

Manohar Lai — for Petitioner. 

Dawson MiUer» C* J. — The peti- 
tioner Mathura Prosad Sinha, formerly 
practised as a mukhtar in the criminal 
Courts of this province, but was debarred 
from further practice by an order of the 
Court, dated the 12th March, 1917. He 
now presents a petition asking that he may 
be reinstated and allowed to resume his 
practice as a mukhtar. The first question 
which arises is whether the Court which 
debarred him from further practice has 
any jurisdiction to rescind the order made 
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under the provisions of the Legal Practi- 
tioners Act and reinstate him. No pro- 
vision is made either in the Legal Practi- 
tioners Act or in the rules of the Court 
giving the Court power to exercise such 
jurisdiction, and, if it can be done at all, 
it must be either under the inherent 
powers bf the Court or under the powers 
given by the Legal Practitioners Act to 
enrol mulch tars. Two cases have been 
referred to in support of the contention 
that the Court has jurisdiction in such case?, 
The first is In re AUmddin Ahmed (1), 
in which the High Court at Calcutta, on 
the petition of a mukhtar who had been 
dismissed from practice for an offence 
under Section 363 of the Indian Penal 
Code, reviewed at length the English 
authorities on the subject and held that 
the Court had power to reinstate a legal 
practitioner who had been dismissed for 
misconduct of any description. 

The test applied in that case was 
whether by his conduct in the interval be- 
tween his dismissal and his application for 
reinstatement the petitioner had satisfied 
the Court that he had conducted himself 
honourably and that no objection remain- 
ed as to his character and capacity. In 
the particular case the Court was not 
satisfied that the case came within the 
requirements laid down and dismissed 
the petition. The other case was that of 
a pleader, Hava Kumar Chatter] In re (2)« 
There the offence for which the peti- 
tioner was dismissed was that of mis- 
stating his age in an application for 
enrolment as a candidate for the Provin- 
cial Judicial Service. The offence was 
less serious than in the previous case 
cited and the petitioner appears to have 
satisfied the Court that since^his dismissal 
Jhe had been employed in positions of res- 
ponsibility and had conducted himself 
honourably. His good character was 
vouched by zamindars and others of res- 
pectability and position, and the Court, 
following the principle laid down in the 
previous case, restored the petitioner to 
the rolls taking the view that his punish- 
ment had'awakened in him a higher sense 
of honoiy: and duty and that his subse- 
quent conduct had been so irreproachable 
that notwithstanding his delinquency in 

(1) (1910) 38 Cal. 309=12 C. L. J, 625= 
15 C. W. N. 357=8 I. C. 1108=12 Cr, 
L. J. 22. 

(3) (1911) 16C. W. N. 237=14 C. L. J. 

113=11 I. C. 997=12 Cr. L. J. 461. 


early life, he might safely be admitted ta 
an honourable profession without degra-* 
dation to that profession. 

In so far as those cases recognised the 
Court’s jurisdiction to reinstate legal 
practitioners who have been dismissed 
from their profession, I have no doubt 
that they were right and that in proper 
cases the Court should exercise that 
power. I agree also that before any 
Court should exercise such powers it 
should be clearly convinced not by mere 
protestations of repentance or regret, 
but by actual facts, that the delinquent 
has reformed his character and has for 
a sufficiently long period acted in such a ► 
way that he can be trusted to act in 
future as a worthy member of an honour- 
able profession. 

The next question which arises is as 
to the procedure which should be adopted 
in cases of this nature. No procedure 
has been laid down in this Court for deal- 
ing with such cases, but, as it is within 
the power of the Chief Justice to direct 
which Judges shall deal with particular 
cases and the constitution of the Bench 
which should deal with such cases, I 
think the proper course is for the peti- 
tioner to apply to a Bench presided over 
by the Chief Justice and ask for a rule 
in the matter. 

The Bench over which he presides, can 
then, if a prima facie case is made out, 
direct that a rule be issued and call upon 
the Government Advocate to show cause 
why the petitioner should not be rein- 
stated. The matter would then come up 
before a Bench specially constituted and 
the case would be determined by that 
Bench, 

The petitioner in the present case was 
dismissed from practice five years ago by 
a Bench of three Judges for an offence of 
so grave a character by one of his profes- 
sion that no less a punishment than 
that of dismissal would have been ade- 
quate, It consisted in tampering with a 
petition of complaint filed in the Magis- 
trate’s Court and conspiring with the 
peshkar of the Court and another mukh- 
tar, to the detriment of his own client, 
to substitute a spurious document in 
its place after transferring the stamp 
thereto from the original. 

Anyone who could taka part 
in such a fraud, when acting in 
a position of trust and responsibilty 
towards his client and the Court 
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is manifestly unfitted to be entrusted 
' with the duties of a mukhtar. 

The petitioner now produces a numbel' 
of certificates which, with two exceptions 
are from pleaders or mukhtars practising 
at Muzaffarpur and Motihari where he 
formerly practised. They are all to the 
effect that they have known him for the 
last few years or the last three or four 
years and that his conduct and behaviour 
have been in every way satisfactory. 
They are all couched in more or less the 
same terms. Some are rather more posi- 
tive and say they have known him as 
man of exemplary character. Others are 
^less positive and are to the effect that 
they have heard no complaints against 
him. 

But in none of them are any particulars 
given as to the opportunities they have 
had of associating with him or the capa* 
city in which they have had any dealings 
with him. Nor does it appear whether 
the petitioner was residing either in 
Motihari or Muzaffarpur during the last 
few years. It appears, however, by a 
certificate given by the proprietors of the 
Dulichand Prabhudayal Coal Company 
carrying on business at Jheria in Man- 
bhum that he has been in their employ- 
ment for two years before January, 1922 
and his petition states that he is still 
engaged there. 

This certificate (does not say in what 
capacity he is engaged but states he has 
all the responsibility of their business, 
including cash and contract transactions, 
and they have a very good opinion of his 
morality, truthfulness and loyalty and 
that they find him trustworthy and 
straightforward. 

It would appear therefore that for two 
years at least he has given satisfaction to 
his employers in some capacity or other 
and that they consider him honest and 
straightforward. 

The only other certificate is that of 
Mr. Ambica Prosad Upadhyay, a vakil 
of this Court who states that the petitioner 
worked in his zamindan for about a 
year— -but which year is not stated — and 
during that time he proved very diligent, 
honest and trustworthy in the discharge 
of his duties. I have no doubt that this 
conveys Mr. Upadhyay 's honest opinion 
but it does not give the Court much 
information as to the nature of the peti- 
tioner’s duties or whether he was employ- 
ted in a position of trust or what oppor- 
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tunities the petitioner had for acting 
otherwise than honestly. 

I am willing to believe that the peti- 
tioner is endeavouring to rehabilitate his 
character but I cannot ignore the fact 
that the offence for which he was dis- 
missed was one which it is the duty of 
the Court jealously to guard agkinst by 
every means in its power. I think we 
should be failing in our duty if upon the 
material before us we were to accede to 
this petition merely because the petitioner 
can produce satisfactory reports of his 
conduct from his employers for the last 
2i or possibly 7^ years. A mukhtar 
exercises an office of trust towards his 
clients and towards the Court. He has 
many opportunities of betraying that 
trust and he may frequently abuse his 
trust without being discovered. 

It is therefore essential that flagrant 
abuses such as the petitioner was guilty 
of, should not be lightly passed over 
or regarded as capable of expiation 
by a short probationary period during 
which they have not been repeated. 
If we considered that the case was at 
all doubtful or that a larger tribunal 
might properly take a more lenient view 
we might issue a rule and call upon the 
Government Advocate to appear and show 
cause against the application before a 
Special Bench, but I am satisfied that no 
pfima facie case has been established and 
I have no doubt that the course we 
should adopt is to reject the application. 

Mullick, J.— I agree. 

Application rejected. 
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CouTTS AND Das, JJ. 

Tej Narain Sahu — Defendant* Appel- 
lant 

V. 

Dal Ram Plaint iff- Respondent. 

Appeal No, 133 of 1919, decided on 13th 
June, 1922, from a decision of Sub-J., 
Bhagalpur, dated 29th May, 1919. 

Appeal — Decree for joint po$session''-^ne of 
the plaintiffs not made respondent — Bringing 
him on record after the death of another res^ 
pondent after limitation — Appeal is barred and 
cannot he heard-^C, P, C. Order - /, Rr, 3, 
10 (5). 

The defendants appealed against a decree for 
joint possession in favour of 5 plaintiffs to the 
High Court but only four plaintiffs had been 
made respondents. 

Held : the appeal could not be beard 
because the decree was one for joint 
possession so that even if the appeal 
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were successful it would be iufructuous because 
4he plaintiff who was not made a respondent 
would still be able to execute the decree. 

Where after the death of one of other res- 
pondents, the plaintiff, who had been omitted 
from the category of respondents was, after 
the period of limitation, substituted in his 
place. 

Held :.the appeal could not be maintained, 
19 Cal. W. N. 290 foil. [P, 607. C. 1.) 

5. P. Sen — for Appellant. 

N . Sen and Shivnarain Bose — for Res- 
pondent. 

CouttSf J* — This appeal arises out of 
a suit brought by five persons for posses- 
sion of certain land. They obtained a 
decree for joint possession in favour of all. 
The defendants have appealed to this 
Court t>ut only four plaintiffs have been 
made respondents and a preliminary 
objection has been taken that the appeal 
cannot be heard because the decree was 
one for joint possession so that even if 
the appeal were successful it would be 
infructuous because the plaintiff who was 
not made a respondent would still be able 
r'to execute the decree. In my opinion 
this contention must succeed and if autho- 
rity be needed in support of this, I 
would refer to the case of Baser Seikh v. 
Fazle Karim (1) which followed the pre- 
vious decisions on the point. 

It has been urged, however, by the 
learned Counsel for the appellants that in 
the case before us one of the other respon- 
dents has died and the plaintiff who was 
omitted from the category of respondents 
has been substituted in his place, and 
consequently the objection which has 
been urged has no force. I am unable to 
accept this contention. In the first place, 
although this plaintiff is now on the 
.record, he is only on the record as repre- 
senting the respondent who has died, he 
♦is not on the record in his own capacity, 
and, secondly, he has been brought on 
the record long after the period of limita- 
tion for filing this appeal had expired. 

Next we have been asked to extend 
the period of limitation under Section 5 
of the Limitation Act, but in the first 
place no application for extension of the 
period of fimitation has been filed although 
the learped Counsel for the appellants 
was warned some considerable time ago 
that if he wishes to ask for an extension 
of the period of limitation an application 

(1) (1914) 19 C. W. N. 290*28 I, C. 703. 


should be filed, and, in the £e 9 cuid place 
there are no grounds for extending the 
f>eriod in this particular case. 

In these circumstances it is unnecessary 
to go into the merits of this case and I 
would dismiss this appeal with costs. 

DaS) J« — I agree. Appeal dismissed. 
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Coutts AND Das, JJ. 

Mt. Adayabati — Plaintiff- Appellant 

V. 

Janardan T hahur — Defendant- Respon- 

dent. 

Appeal No. 872 of 1920, decided on 1st 
August, 1922, from a decision of Dist« 
J., Darbhanga, dated 28th August, 1920. 

Bengal Tenancy Act, Ss. 60 and 72^Rent 
suit — Registered proprietcr^Defendant cannot 
plead payment to third party though he is 
transferee from proprietor. 

Although the plaintiff was the registered pro- 
prietor, her rights had been transferred tO’One M 
and the defendant executed a kabuliyat in favour 
of transferee and had since then been paying rent 
to him. 

Held by Section 60 where rent is due to the pro- 
prietor, the receipt of the person registered under 
the Land Registration Act shall be a sufficient 
discharge for the rent, and the person liable for 
the rent shall not be entitled to plead in defence to 
a claim by the person so registered, that the rent 
is due to any third person. Section 72 applies to a 
casein which a transferee claims rent and it pro- 
tects the tenant to whom the transferee has given 
notice of the transfer and has nothing to do with 
a case like the present. [P. 608, C. 1.] 

Ray^ T» N. Sahay and Ray Guru Saran 
Pd, — for Appellant. 

P. Dayal for L. K, Jha-^-iot Res- 
pondent. 

Coutts J J« — This appeal arises out of 
a suit for rent which was brought by the 
registered proprietor. The defendant 
pleaded payment to the transferee from 
the proprietor. The suit was dismissed 
in the Court of first instance and on 
appeal this decision has been upheld, it 
having been found by the learned District 
Judge that although the plaintiff is the 
registered proprietor her rights have been 
transferred to one Madho Sahu and that 
the defendant executed a kabuliyat in 
favour of Madho Sahu in 1895 and has 
since then been paying rent to him. In 
these circumstances the learned District 
Judge has found that Section 60 of the 
Bengal Tenancy Act has no application. 

I am unable to understand how this 
could be so. By Section 60 it is enacted 
that, where rent is due to the proprietor 
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the receipj of the person registered under 
- the Land Registration Act shall be a 
sufficient discharge for the rent and ths^c 
the person liable for the rent shall not be 
entitled to plead, in defence to a claim 
by the person so registered, that the rent 
is due to any third person. 

In the present instance the plaintiff is 
the person registered under the Land 
Registration Act, so that the case comes 
completely within Section 60 of the Bengal 
Tenancy Act. It is hardly necessary 
to quote decisions in support of this view, 
but I may refer to the cases of Hardayal 
Mahton v. Wazif Mahton (1) and Hira 
Singh V. Lai Keshway Lai (2). 

It has been argued that Section 72 of 
the Act modifies Section 60 and protects 
the defendant. Section 72, however, ap- 
plies to a case in which a transferee claims 
rent and it protects the tenant to whom 
the transferee has given notice of the 
transfer and has nothing to do with the 
case now before us. 

Moreover, there is nothing to show 
that the transferee has given notice to the 
tenant of the transfer. In my opinion, 
the decision of the Courts below is wrong 
and must be set aside. I would accord- 
ingly set aside the decision and decree 
the plaintiff^s suit. In the circumstances 
of the case, I would pass no order as 
to costs. 

Das. J-— I agree. 

Appeal allowed. 

(1) (1917) 3 P. L. W. 351 = 41 I. C. 97, 

(2) (1919) 52 I. C. 523. 
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CouTTS AND Das, JJ. 

Keshava Prasad Singh Bahadur of Dam^ 
taon — Plaintiff- Appellant 

V. 

Mathura Kuar and Defendants- 

Respondents. 

Appeal Nos. 886 to 893 of 1921, decided 
on 30th June, 1922, against the decision 
of Sub.-]., Shahabad, dated 24th January, 
1922. 

Landlord and Tenant — Suit for the rent of a 
portion of holding does not lie. 

A suit by a landlord for the rent of a portion 
of a holding cannot be decreed in his favour 
taking the rent claimed as the rent for the whole 
bolding. To decree such a suit would be in effect 
to allow a splitting up of the tenancy without any 
ascertainment of the portion of the rent which is 
due from the particular portion of the holding 
for which the rent is claimed. [P. 608, C. 2.] 
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Kulwant Sakai and Nirm Narain 
Singh— -iox Appellant. 

Sivnarain Rai and Pamtshwar Dayal — 
for Respondents. 

Coutts, J. — These appeals arise out of 
rent suits which have been dismissed 
because the suits were brought in respect 
*of only a portion of the holdings. 

The plaintiffs have appealed and the 
ground taken by the learned Vakil for the 
appellant is that the plaintiff is, at all 
events, entitled to the rent which he 
oiaimed for a portion of the holdings as 
rent for the whole of the holdings because 
it is less than the amount which the 
defendants alleged to be the rent for the 
whole of the holdings. 

I am unable to accept this contention. 
The suits were for rent of the holdings 
of the defendants, the holdings being 
described by certain survey numbers. 
These survey numbers, however, do not 
represent the whole of the holdings and it 
is clear therefore that the plaintiff cannot 
get the rent which he has claimed. To , 
decree such suits would be in effect to 
allow a splitting up of the tenancy with 
out any ascertainment of the portion of 
the rent which is due from the particular 
portion of the holdings for which the rent 
is claimed. 

The suits have, in my opinion, been 
rightly dismissed and I would dismiss 
these appeals with costs. 

Das, J* — I agree. Appeals dismissed^ 
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Dawson Miller, C. J. and Mullick 
AND Jwala Prasad, JJ, 

Banmali Das — In re. 

Civ. Ref. No. 1 of 1922, decided on 7th 
June, 1922. 

(a) Legal Practitioners Aot^ Ss. 14 and 13 — 
Appellate Court cannot make reference but 
High Court may exercise its jurisdiction on 
such reference — It should make some inquiry. 

The High Court would exercise its disciplinary 
jurisdiction even though the reference under 
S. 14 with regard to the alleged misconduct of 
a pleader is not made by the trial Court in whose 
Court the occurrence has taken place but by the 
appellate Court which has no powei\ to refer it, 
It would be necessary however that the High 
Court should make an enquiry. What, the nature 
of that enquiry ought to be is clearly a matter 
for the discretion of the Court. [P. 610, C. 2.] 

(b) Patna High Court Rules — R. 45-Et 
Ch. XI, Vol. I — Vakalatnama — Mere signing 
by pleader with the word ' received ’ without 
anything further is irregular. 

The mere signing by the pleader of the 
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Vmkalatnaina With the word •received* with- 
out date, without any indication to tho party 
from whom he received or without any certificate 
that he was satisfied that the person from whom 
he received it was the party himself or a servant 
or relation or agent is irregular. 

K» N, Chaadhtiri, Pammeshw u’ Dayalf 
G. Prasad and B. C. De. — for Pleader. 

Dawsdn Miller* C J* • — matter 
comes belore us upon what purports to 
be a report of the District J udga of Cut- 
tack under S« 14 of the Legal Practition- 
ers Act, although, from the wording of the 
report itself, it would appear that the 
learned District fudge considered that it 
was a case in which it was necessary or 
desirable for the High Court to take 
action under S. 13 of that Act. Upon 
receipt of the learned District Judge’s re- 
port this Court issued notice to the plead- 
er in question. Babu Banamali Das, a 
pleader practising in the Courts at Pun, 
to show cause why he should not be 
dealt with under the Legal Practitio lers 
Act. 

The charge which is made against the 
pleader is in effect that he signed and 
filed in Court a written statement on be- 
half of a defendant for whom he was not 
authorized to appear at all. It is unneces- 
sary to go in detail through the various 
stages of the litigation in which this alleg- 
ed oflfeoce was committed or the processes 
by which the matter eventually came 
before this Court. 

It may be stated shortly that the 
pleader was briefed in a suit instituted 
before the Munsif at Puri on behalf of 
some of the defendants in that suit. 
There were five defendants altogether 
and the vakalatmma which was accepted 
by the pleader was on behalf of four only 
of the defendants. 

. The suit against the five defendants 
was brought by the Superintendent of a 
math claiming damages and other relief 
against the defendants for having wrong- 
fully collected tolls from the shop-keepers 
in the mela at the end of the month of 
MngA when the plaintiff alone as the Sup- 
erintendent of the math was entitled to 
collect tbosfe tolls. The defendant No. 4 
in the suit, who was a servant of some of 
the other "defendants, did not join in the 
vakalainama and consequently the pleader 
was not instructed by him. 

A written statement, however, was 
prepared, not by the pleader whose con- 
duct is now in question before us, but by 
his senior who had also been briefed by 
the other defendants. This written state- 
menjf when it was brought to the pleader 

pZ2 P—77 & 78 


for signature, contained what purported 
to be the signatures not only of *the four 
defendants who had briefed him but also 
the signature of Balabadra the other de- 
fendant who had not briefed him, and the 
plead- r without apparently considering or 
making any enquiries as to whether his 
vakalatnami had really been signed on 
behalf of Balabadra, signed the written 
statement and presented it in the Munsif’s 
Court purporting to be a written state- 
ment on behalf of all the defendants. 

Subsequently about a little more thau 
a week later, the 4th defendant himself 
presented a written statement on his own 
behalf and, at the same time, put in a 
petition repudiating the authority of the 
pleader or anybody else to act on his be- 
nail a. id to file a written statement pur- 
porting to be with his authority before 
the Court. In so far as the written state- 
ment put in by Balabadra is concerned it 
was not very materially different from 
that already put in by the other defen- 
dants purporting to be on his behalf as 
well as the others. The only diff- 
erence is that whereas in the ori- 
ginal written statement the defend- 
ants deny having collected any tolls at 
all and further deny that the defendant 
No. 4 and the defendant No. 5 had col- 
lected any tolls legally payable to the 
plaintiff, the written statement put in 
subsequently by Balabadia admitted that 
certain tolls amounting to a small sum 
of something like Rs. 6 had m fact been 
collected by the defendant No. 5 appar- 
ently with the assistance and connivance 
of Balabadra himself. It is clear 
that the difference between these two 
statements, although not very vast 
in extent, was a material difference 
in this way, that, one admitted the collec- 
tion of tolls to a small extent at all events, 
whereas the other put the plaintiff’ to 
proof of his statement by denying tint 
any tolls had been collected. Duringihe 
conduct of the case an application was 
made to the Munsif to take criminal pro- 
ceedings against the defendants other 
than Balabadra and against the pleader 
upon charges of forgery and a further 
application was made to take proceedings 
against the pleader under S. 14 of the Le- 
gal Practitioners Act in that he had ap- 
peared for a party by whjm he was.notin- 
structed.The learned Munsif did not imme- 
diately hold an enquiry but at the trial he 
examined the pleader himself and various 
other parties in connection with the alleg- 
ed misconciuct, the subject of the charge 
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made by the defendant No. 4 Balabadra, 
and in the course of his decision he made 
some adverse comments upon the conduct 
of the pleader and came to the conclusion 
that in giving his explanation of what had 
happened he had certainly not been very 
frank and fair. He did not however take 
any steps with regard to a criminal prose- 
cution or granting sanction, and the case 
subsequently went on appeal to the Dis- 
trict Judge. 

The District Judge dismissed the ap- 
peal, the finding originally having been in 
favour of the plaintiff. Subsequently a 
further application was placed before the 
Munsif again asking that criminal pro- 
ceedings might be instituted and that an 
enquiry might be held against the pleader 
under Section 14 of the Legal Practition- 
ers Act. This application came before 
the successor of the Munsif who originally 
tried the case and both the application 
for sanction to prosecute and the applica- 
tion under Section 476 of the Criminal 
Procedure Code were rejected as well as 
the application to proceed against the 
pleader under the Legal Practitioners 
Act. 

Subsequently it appears that the matter 
was re-agitated before the District Judge 
and the District Judge after hearing the 
pleaders on behalf of the parties came to 
the conclusion that a serious offence had 
been committed by the pleader and refer- 
red the matter to this Court in a letter, 
dated the 23rd February this year. 

The learned District Judge says that 
he refers the case under Section 14 of the 
Legal Practitioners Act and then he sets 
out a short account of the case with cer- 
tain findings arrived at by him and ends 
his letter by saying 

"Accordingly I think that necessary action 
ought to be taken against him under Section 13 of 
the Legal Practitioners Act.” 

It is contended before us to-day that 
the reference to this Court under Section 
14 of the Legal Practitioners Act by the 
District Judge is ultra vires and ought not 
to be entertained because under that 
section it is only the presiding officer of 
the Court in which the offence is com. 
mitted who has power to deal with the 
matter and make the reference to the 
High Court. In so far as this objection 
to the reference is concerned I think that 
there is no answer to it. 

The section provides that the proper 
person to make the enquiry and refer the 
matter and make the report to the High 


Court is the presiding officer of the Court 
in which the offence or misconduct is 
committed. Thu Court in the present! 
instance clearly was not the Court of the! 
District Judge and therefore the Districtj 
Judge had no power under Section 14 to| 
make a reference to this Court in the! 
present case. * 

But at the same time I have no doubt 
that under Section 13 of the Act the High 
Court has absolute power in any case, 
after such enquiry as it thinks fit, to 
suspend or dismiss a pleader or mukhtar 
from practice, and if we thought that this 
was a case in which suspension or dismis- 
sal would be a proper punishment to be 
inflicted we could in the circumstances, 
in my opinion, take action under that 
section. 

Nor does it matter that the case has 
come before us merely upon a reference 
by the District Judge who had no power 
to refer the matter to the Court under 
Section 14. It would be necessary, how- 
ever, that this Court should make an 
enquiry. What the nature of that en- 
quiry ought to be is clearly a matter for 
the discretion of the Court. We have 
before us in this case, I think, all the 
materials necessary to enquire and come 
to a decision^ upon the 9ase,and we could 
without any further notice, as the pleader 
has already appeared, assuming he did 
not wish to put before us any further evi- 
dence which is already before us. 

A petition has been filed by the pleader 
and he sets out in detail the facts of the 
case, and his case is that when he signed 
the written statement he was under the 
impression that he had been briefed, not 
merely by four of the defendants in the 
case, but by them all, and further that 
when he did sign the written statement 
the signature of Balabadra, the other 
defendant, was in fact upon the written 
statement so signed by him, and in these 
circumstances it never occurred to him 
that he was not authorized to sign the 
written statement on behalf of Balabadra. 

After considering the case I have come 
to the conclusion that no actuM intention 
on behalf of the pleader to commit a 
fraud or to mislead the Court has been 
made out and the only doubt or difficulty 
that I have had, arises purely and simply 
from the manner in which the pleader 
himself gave evidence about this matter 
when he was examined before the Munsif. 
There can be no doubt that the attitude 
he took up ^on that occasion, which was 
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an attitude of forgetfulness as to all the 
important things which had happened, 
was probably intended to shield as far as 
possible the other defendants or their ser- 
vants who had also given evidence about 
how the signature of Balabadra came to 
be upon the written statement. 

In adopting that attitude, I think, he 
was certainly not frank and straightfor- 
ward.* He was also extremely foolish 
because it led the Munsif to treat his 
whole conduct with great suspicion and 
it has also created a doubt in my mind 
as to his bona fides in the matter. At the 
same time I am not satisfied from the 
evidence which is at our disposal that he 
had any real intention at the time he 
signed the written statement of com- 
mitting a fraud or lending himself to 
any fraud which had already been com- 
milted. 

Before finishing this judgment I think 
that one ought to draw attention to a 
practice which appears in some parts of 
this province to have grown up of dis- 
regarding entirely the rules which have 
been laid down under the Legal Practi- 
tioners Act in relation to the accepting 
of vakalatnamas. If these rules were 
properly carried out then it would be al- 
most impossible for mistakes, such as that 
which has happened in the present case, 
to take place. 

One of the rules provides (it is number- 
ed 45-E in Chapter XI of the General 
Rules and Circular Orders, Appellate 
Civil, Volume I) that a pleader accepting 
a vakalatnama shall note on it the name 
of the person from whom it has been re- 
ceived with an endorsement to the effect 
that he is satisfied that the person from 
whom he received it is either the party 
himself or his servant or relation or one 
who has been authorized by the party 
to deliver it to him as the case may be. 
He should also note the date of his receipt 
of the vakalatnama. In the present case 
the vakalatnama was merely signed by 
the pleader with the word ** received 
above. 

There no date nor is there anything 
to indicate on whose behalf it was receiv- 
ed or any certificate that he was satisfied 
that the person from whom he receiyed 
it was the party himself or a servant or 
relation or agent. If that had been done 
1 think it would have been impossible for 
the pleader in this case when he came to 


Sig'n the written statement and file it in 
Court to have had any doubt as to 
whether or not he had been instructed on 
behalf of Balabadra, the defendant No. 4. 
It was simply through neglect to obey 
these rules that when the time came he 
apparently got the impression that he had 
authority to act for a party who had in 
fact not instructed him. Although I do 
not think that this is a case which merits 
either dismissal or suspension from prac- 
tice I think that the pleader has been 
careless and very remiss in the exercise of 
his duties. 

He is a young man at the beginning 
of hill career and I think it ought to be 
pointed out to him that he cannot be too 
careful, exercising as he does a position 
of responsibility and trust both towards 
his clients and towards the Court, in see- 
ing that his conduct is in all matters in 
connection with his profession absolutely 
above suspicion. 

Although it is not a case to be dealt 
with severely, I think it is a case in which 
the pleader through his neglect to carry 
out the rules, has brought himself into a 
precarious position and it is a case 
in which I think he ought to be repri- 
manded and warned to be more careful in 
the future, 

Mullick, J. :-~I agree. 

Jwala Prasadi J. :-~-I agree. 

Reference answmd. 
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Dawson Miller, C. J. and 
Mullick, j. 

Pvakash Chandra Sarhar — ^Appellant 
v, 

Brindahan Chandra Sarhar — Respon- 
dent. 

P. C. Appeal No, 9 of 1922, decided on 
5th July, 1922, from an order of D.v. 
Bench, dated 8th December, 1921. 

(dk) Civil P. C., S. 109 — ExeouHon^-Order to 
join other joint decree-holders in execution 
case — High Court confirming order^Order is 
not final and leave should not he granted. 

Where an execution case was started by one of 
several decree-holders, and the others thereupon 
applied to be added as parties and the execution 
Court made an order that they should be 
added as executing decree- holders in the casn 
together with the Appellant and the H*ghL 
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Court upheld the decision in revision. 

Held : the order sought to be appealed from 
WAS not a final order determining the rights of t^e 
parties in any matter in controversy in the suit. 
The right of the parties in so far as their claim 
to share in the benefit of the decree itself was in 
their favour jointly. The order was one which 
related to procedure only No leave could be 
granted to appeal to His Majesty in Council 

[P. 613f C. 1.] 

(b) Civil P. C , S. 110 — Execution — Sum in 
dispute realised in execution Rs. 1,300 — Further 
applications time barred — Leave cannot he 
granted. 

"Where further applications for execution were 
time-barred and the sum realised in execution as 
to which there was dispute between joint decree- 
holders was only 1,300 though the unsatisfied 
balance under the decree executed was Rs, 10,000. 

Held : leave could not be granted to appeal to 
His Majesty. [P. 613, C. 2 ] 

S. C. Mitter, N, C. Sinha and D. N. 
Sarkar-^ iox Appellant 
A . K. R^y — for Respondent. 

Dawson Milleri C- J- — This is an 
application for leave to appeal to His 
Majesty in Council filed on behalf of 
Prakash Chandra Sarkar from an order of 
a Division Bench of this Court made in its 
revisional jurisdiction on the 8th Decern- 
her last. The Petitioner was one of three 
brothers who obtained a mortgage decree 
against Pande Haldeo Ram and others 
which they executed against the mortgaged 
property which was situated in Gaya. 

The decree was executed against the 
mortgaged property which proved insuffi- 
cient to satisfy the decree. A decree for 
the unsaiisfted balance was then obtained 
against the defendants in that suit under 
S. 90 of the T. P. Act, 1882 (now 
O. 34, R. 6 of the C. P. C.) from the 
Sub- Judge of Gaya in the year 1909, The 
decree was passed in favour of the peti- 
tioner and his brothers jointly. 

The petitioner subsequently, on the 
9th October 19<i9, applied to the Court at 
Gaya to transfer the decree to the Sub- 
ordinate Judge at Ranchi for execution 
against certain property of the judgment- 
debtors in that district. He stated in 
his application that the other decree-hol- 
ders were unwilling or unable to join in 
the application and asked that the decree 
should be transferred as regards his third 
share only of what remained due to the 
decree-holders. The other decree holders 
were served with notice of the application. 
One of them, who, we are told/ was a 
lunatic, offered no objection and did not 
appear ; the other objected only on the 
ground that one of the judgment- debtors 


was dead and proceedings ought to be- 
taken against his representatives. 

This defect was cured and on the 13th 
une 1910, it was ordered that the decree 
e sent to the Court of the Subordinate 
Judge at Ranchi for execution. In the 
course of execution proceedings sometime 
later a certificate of non s itisfaction was 
sent from the Court at Gaya to that at 
Ranchi which showed the total amount 
due which was over Rs 67,000 of which 
Rs. 22,371, m., one-third, together with 
some interest and costs, it was sought to 
satisfy in the execution. On execution 
being taken out the judgment- debtors 
objected that the procedure was irregular 
and the executing Court ordered that the 
sum realised in execution should not be 
paid to the applicant without the consent 
of the other decree-holders. The petitioner 
appealed from this order to the High Court. 
The appe d was heard on the 15th August 
1917 by the late Chief Justice and Mr. 
Justice Sharfuddin who considered that 
the transfer of one- third of the decree was 
irregular and that the order of transfer 
could not be held binding upon the respon- 
dents, the judgment-debtors, upon whom 
no notice had been served. They further 
expressed the opinion that the executing 
Court was right in treating the transfer 
as if it w-‘S a transfer of the whole decree, 
and in not allowing the appellant to pro- 
ceed as if he were the sole decree* holder. 
They thought, however, that the Court 
below had gone too far and varied the 
order by directing that no sum should be 
paid out of Court to the appellant except 
on bis giving security to the satisfaction 
of the lower Court to refund the same if 
required. By 0. 21, R. 15, where a decree 
has been passed jointly in favour of more 
persons than one, any one or more of 
them may apply for execution of the 
whole decree for the benefit of them all 
but in such a case the Court is bound to 
make such order as it deems necessary 
for protecting the interests of the per- 
sons who have not joined in the applica* 
tion. There is no other provision in the 
Code for enabling one of se'^eral joint 
decree-holders to apply for execution. 
In that execution it appears that a sum 
of Rs. 3,000 was realised, the attached 
property being sold to the decree- holder 
who was allowed to set off the purchase 
pries against the decretal amount, and 
the case was dismissed on part satisfacs* 
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tion. 

A fresh execution case was started in 
November 1918 in which Brindaban 
Chan ira Sarkar, one of the other decffte- 
holders and the respondeat in the pre- 
sent appeal, applied to be added as a 
party. The appellant objected but the 
learned Subordinate Judge made an order 
that Brindaban Chandra Sarkar be added 
as an executing decree- holder in the case 
together with the appellant Prakash C han- 
dra Sarkar. The property under attach- 
ment was subsequently sold for Rs. 1,300. 

The appellant moved the High Court in 
revision contending that the order of the 
learned Snhordiuate Judge was without 
jurisdiction. The High Court rejected 
•the application in revision on the ground 
that the Subordinate Judge had jurisdic- 
tion to make the order and further that 
after the decision of this Court, dated the 
15th August 1917, which directed that 
the transfer should be treated as a transfer 
of the whole decree and that the interests 
of the other decree- holders should be pro- 
tected, there was no substance in the 
appellant’s application in revision. 

It is from this order that the appellant 
now seeks to appeal to His Majesty in 
Council. In my opinion the application 
' should be rejected. The order now sought 
to be appealed from is not, in my opinion, 
a final order determining the rights of the 
parties in any matter in controversy in 
. the suit. Tiie rights of the parties, in so 
far as their claim to share in the benefit 
of the decree was concerned, were settled 
by the decree itself which was in their 
favour jointly. If there should be any 
doubt about that, these rights were fur- 
ther declared by the decision of the Chief 
Justice and Mr. Justice Sharfuddin on the 
15th August 1917, and the present order is 
■ one which relates to procedure only. 

I may add that the decision of the 15th 
August 1917, is not now under appeal and 
cannot therefore be questioned. The 
order now sought to be appealed from 
is merely a natural corollary of the pre- 
vious judgment and directs the manner in 
which the rights of the parties shall be 
'given effect to. Moreover, it appears 
that it is more than 12 years since the 
decree was passed and any further appli- 
cation to execute it is time-bartpd. 

We are not informed definitely whether 
•the execution case has terminated but as 
4he property has been sold it would 
.appear that this is probably the case. If 


it is so, it would follow that as ^the total 
amount in dispute under the present pro- 
ceedings is only Rs. 1,300 which is below 
the statutory limit necessary to enable the 
appellant to appeal, no further execution 
proceedings can be taken and it is diffi- 
cult to see how the present appeal can 
involve any claim or, question to or res- 
pecting property of Rs. 10,000 or upwards 
even though the tinsatisfied balance of the 
decree should exceed that sum. Whether 
the execution has terminated, it is not 
necessary to determine as on the other 
points the application should in my 
opinion fail. In any case the only appeal 
permissible from the present decision 
which is an order in revision would be 
confined to the question whether or not 
the Subordinate Court had jurisdiction in 
the matter. That it had jurisdiction in 
such a case to protect the interests of the 
joint decree-holders other than those 
actually making the application for exe- 
cution can hardly be doubted in face of 
the clear provisions of O. 21, R. 15 and 
there is not in my opinion, any substantial 
question of law to be determined. As the 
appeal which it is sought to prefer to His 
Majesty in Council is from a decision of 
affirmance it seems to me that the appli- 
cation must fail also on this ground. I* 
would therefore dismiss the application 
with costs to the respondent. Hearing 
fee, 5 gold mohurs. 

Mullick, J.: — This application arises 
out of a joint mortgage decree obtained in 
1891 by the petitioner Prakash Chandra 
Sarkar and two others. 

The decree- holders first of all brought 
the mortgaged properties to sale in the 
District of Gaya ; next they took out exe- 
cution against the properties other than 
the mortgaged properties and in 1915 
Prakash obtained an order from the Dis- 
trict Judge of Gaya transferring one third 
of the decree to the Judicial Commissioner 
of Chota Nagpur for execution. The pro- 
ceedings finally came before the Subordi- 
nate Judge of Palamau and on the 9th 
December i9l6, that learned J udge passed 
an order that Prakash Chandra Sarkar 
might proceed with the execution of the 
decree but would not be permitted to take 
out any of the proceeds unless the other 
decree holders joined with him in apply- 
ing for payment. 

It was Prakash Chandra Sarkar's 
contention before the Subordinate 
Judge that the District Judge of 
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Gaya ha^ transferred only his separate 
one-third share in the decree amounting 
to Rs. 30,516-14-7 and that he alone whs 
competent to prosecute the execution 
proceedings. He denied that the other 
two decree-holders were entitled to any 
share in the proceeds of the execution, 
-Against that order an appeal was prefer- 
red to the High Court at Patpa and on 
the l5th August 1917 a *,Division Bench 
held that the objection of the judgment- 
debtors would be sufficiently met if the 
Subordinate Judge’s order were modified 
and if it were directed that no sum should 
be paid out to the appellant except on bis 
giving security to the satisfaciion of the 
Court below for the refund of the sum if 
required. 

Meanwhile the execution before the 
Subordinate Judge of Palamau was pro- 
ceeding and on the 17th February, 1917, 
certain properties belonging to the judg- 
ment-debtors worth Rs. 3,000 were pur- 
chased with the permission of the Court 
by the decree- holder, Prakash Chandra 
Sarkar, he being allowed to set off the 
purchase money against the decretal 
amount. On the 7th March, 1918, the exe- 
cution case was finally dismissed on part 
satisfaction. 

The next application for execution was 
made by Prakash Chandra Sarkar on the 
28ih November, 1918, and in the proceed- 
ings that followed certain properties be- 
longing to the judgment- debtors were 
attached ; but the sale could not be held 
because on the 18tli November, 1919 
Brindaban Chandra Sarkar, one of the 
CQ-sharef decree-holders, filed a petition 
claiming that he was entitled to share in 
the execution to the extent of his one- 
third share in the decree. 

Prakash Chandra Sarkar repeated the 
objections which he had urged in bis 
appeal in the Pligh Court but on the 8th 
January, 1920, the Subordinate Judge 
decided against him and directed that 
Brindaban Chandra Sarkar should be 
added as an executing decree-holder and 
that a fresh sale proclamation should be 
issued for the sale of the attached proper- 
ties by inserting his name along with that 
of Prakash Chandra Sarkar. On the 15th 
March, 1920, the sale was held realising a 
sum of Rs. 1,300. 

In the meantime, on the 5th February, 
1920, Prakash Chandra Sarkar preferred 
an appeal to the High Court against the 
Subordinate Judge’s order of the 8th 


January ; he also filed an application for 
revision by way of greater precaution in* 
regard to the same matter. The applica- 
ticSl for revision but not the appeal was 
pressed and on the 8th December, 1921^ 
Jwala Prasad and Ross, JJ., affirmed the* 
order of the Subordinate Judge and held^ 
that Prakash Chandra Sarkar would 
only execute the decree on behalf nf all 
the decree-bolders and that Brindaban 
Chandra Sarkar was properly added as a 
party to the execution proceedings. 

Leave is now sought to appeal to His 
Majesty in Council against this order 
made by the Division Bench. 

The substantial questions of law in- 
volved are put as follows : — 

(1) Although the original mortgage- 
decree was a joint decree, the share of 
Prakash Chandra Sarkar being a defined 
and ascertained share and admitted to be 
one-third, there is no bar in law to bis 
prosecuting an application exclusively in 
respect of his share. 

(2) Before the transfer order of the 
17th August, 1914, was made by the Dis- 
trict Judge of Gaya a notice was issued 
upon the other two decree-holders at the 
instance of Prakash Chandra Sarkar ask- 
ing whether they had any objection to his 
taking out execution in respect of his one- 
third share. No objection was made and 
it is contended that the District Jud^e 
having ordered execution to proceed only 
in respect of the amount due to Prakash 
Chandra Sarkar. Brindaban Chandra 
Sarkar is now estopped from objecting to 
the execution of that order. 

(3) The order of the District Judge 
of Gaya transferring the decree is final as 
regards the right of Prakash Chandra 
Sarkar to prosecute the proceedings for 
his own benefit and to the exclusion of 
his co-sharers and that the execution 
Court in Palamau has no jurisdiction to 
go behind the District Judge’s order by 
adding Brindaban Chandra Sarkar and by 
giving him an interest in the proceeds of 
the execution. 

Now, whatever may be their^merits, it 
appears to me that in the present'circum- 
stances these contentions are m longer 
materiali The judgment of the Division 
Bench of this Court passed on the 15tff 
August, 4,!^17, which was not challenged 
by proceedings in the Privy Council has 
become final and by it the learned Judges 
affirmed the order of the Subordinate 
Judge made on the 9th December 1916',, 
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holding that the order of the Dt. 
Judge of Gaya was irregular and that the 
execution proceedings could only be pro* 
secuted by Prakash Chandra Sarkarrfor 
the benMt of his co-decree-holders. 

The learned J udges of the Hit^h Court 
expressed this opinion in clear terms but 
instead * of affirming the Subordinate 
Judgp's order which required all the 
decree- holders to join in an application 
for withdrawing the sale proceeds they 
thought it would be sufficient for the 
protection of the co-sharers if Prakashx 
were allowed to withdraw the money 
realised after giving security for the satis- 
faction of the claims of his co-sharers 
should'they subsequently come forward 
with a claim. That being so it was no 
longer open to Prakash Chandra Sarkar to 
contend that the execution proceedings in 
Palamau must be conducted for his sole 
benefit and there was no defect of juris- 
diction or material irregularity in the 
exercise of jurisdiction on the part of the 
Subordinate Judge, when on 8-1-1920, 
he ordered Brindaban Chandra Sarkar to 
be aided as an executing decree-holder. 

I presume that in conformity with the 
orders of 15-8-1917, the Subordinate 
Judge before paying out the money to 
Prakash and Brindaban took or will take 
security for protecting the interest of the 
remaining decree holder. But that matter 
is not before us at the present moment. 

A point was made on behalf of the 
Opposite Party that the original decree 
being more than 12 years old is now bir- 
red and that no fresh application for 
execution can be entertained in conse- 
quence of the provisions of S. 48 of the 
C.P.C. In the absence of any information 
as to whether the execution case which was 
started by the application of 21 11* 1918; 
namely, case No. 61 of 1918, has been 
finally disposed of or is still pending, it 
is impossible for us to give a decision on 
this point. 

But apart from this point there is 
sufficient material before us for holding 
that no leave should be given in this case. 

• • Leave refused, 
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(Special Bench.) 

Dawson Miller, C. J., Mullick, 
JwALA Prasad, Coutts Das/'JJ. 

Ram Sumran Jf^asadand othrs — Pliint- 
iffs-Appellants v, 

Gohind DekS — Defendant-Respondent. 

F. A. No. 189 of 1922, decided on 1st 


August, 1922, on reference. 

(a) Court Fees Act, S. 7 V, IV (c) — Hindu 
reversioner claiming possession from donee of 
the widow-^ Declaration neither necessary nor 
asked for — Suit does not come under CL fV 
(o). 

Where the real relief which the plaintiff 
seeks if delivery of possession of the property by 
dispossession of the defendant and he is not 
bound first to ask for a ‘declaration before snch 
relief can be granted, there is no reason to think 
that merely because he asks the Court to adjudi- 
cate upon the matters in issue, the suit should be 
treated as a suit to obtain a declaratory ' decree 
with consequential relief. There is no reason 
why the wording of the prayer portion of the 
claim which asks the Court to consider and 
adjudicate upon the matters alleged in the plaint 
and then grant a decree for possession, should be 
interpreted as asking for a declaratory decree. 
Where a declaration is neither necessary nor in 
terms asked for, the suit should not be treated as 
one coming under Cl. IV fc) but under Cl. V of 
S. 7. A. I. R. 1921 Pat. 57, F. A 242 of 1917 
Ref. [P. 617, C. 1.] 

Per Coutts , J , : — The Court Fees Act is a 
purely fiscal Act, and in deciding what Court* fee 
is payable on a plaint the question, whether aay 
relief asked for is necessary or not, does not 
arise. [P 618, C. l.J 

(b) Hindu Law — Reversioner-^Suit for pos" 
session — Donee of the widow in possession-^ 
Reversioner might treat it as nullity and need 
not sue for a declaration. 

In a suit (or recovery of possession from the 
donee of the widow, the reversioner is not bound 
to ask for declaration. The reversioner might at 
his option affirm the alienation or treat it as a 
nullity without the intervention of any Court 
leaving it to the defendants to p ead and prove the 
circumstances which they relied on for showing 
that the gift, lease, or any derivative dealings were 
not in fact voidable bat were binding on the 
reversionary heirs. That the Deputy Collector 
has refused to enter plaintiff’s name in the regis* 
ter is no ground to seek declaration of his title. 

[P 617, C. 2 ; P; 618, C. 1.] 

Sushil Madhah Mullick, N. N, 

L, K, Jha^ L. N Singh and N. N, Singh--* 
for Appellants. 

Sultan Ahmad— iot Respondeat. 

Dawson Miller, C. J* This matter 
came before a Division Bench on a ques- 
tion of Court-fees in an appeal preferred 
to this Court on behalf of the plaintiffs. 
The plaintiffs as the reversionary heirs 
of Banarsi Pershad instituted the suit to 
recover possession of a portion of his 
estate to which they were entitled as 
reversionary heirs on the death of his 
widow, Jainti Kumari. The defendant 
claims to be in possession of the property 
in suit under a deed of gift executed by 
Jainti Kumari during her life-time. 
She died in 1916 and the plaintiffs on 
endeavouring to obtain possession and 
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to have their names entered in register D 
in the Land Registration Department 
were opposed by the defendant who sSt 
up the deed of gift executed by the 
widow. 

The plaint alleges that the plaintiffs 
are the next reversionary heirs of Banarsi 
Pershad and that thp property in suit 
formed part of his estate, that his widow 
Musammat Jamti Kumari, aftethis death, 
came into pissession by right of inheri- 
tance as a Hindu widow and that on her 
death the plaintiffs became entitled to 
possession, but that their possession was 
opposed by the defendant who set up a 
deed of gift executed by Jainti Kumari. 
They further pleaded that the deed of 
gift made by the widow is not legally 
binding on the plaintiffs and that the 
defendant is not entitled to retain posses- 
sion. There are other allegations which 
it is unnecessary to refer to in detail. 

In the prayer portion of their plaint 
they claim the following reliefs ; — 

(1) That on consideration of the above 
facts the Court may be pleased to hold 
that the properties in dispute constitute 
the estate of Babu Banarsi Persiiad, that 
the plaintiffs, as reversionary heirs of the 
said Babu, are entitled to get possession 
of the properties in dispute since the 
death of Musammat Jainti Kumari, that it 
is illegal on the part of the defendant not 
to give up possession of the properties, 
and that the defendant’s possession is 
quite illegal and wrongful. 

(2) That on adjudication of the above 
points a decree may be passed in favour 
of the plaintiff in respect of the proper- 
ties in dispute by dispossessing the 
defendant or such person as may be found 
in possession at the time of delivery of 
possession. 

With their plaint the plaintiffs deposit* 
ed Courtfee upon a valuation of ten 
times the Government Revenue treating 
it as a suit for possession of land under 
S. 7 (V) of the Indian Court Fees Act. 
On appeal to this Court they again paid 
the fee calculated on the same basis with 
their memorandum of appeal The Stamp 
Reporter, whose duty it is to see that the 
proper fee is attached to the memorandum 
of appeal, reported that the fee payable 
in such a case was that provided by S, 7 
ly (c) of the Court Fees Act, which pro- 
vides for suits to obtain a declaratory 
decree or order where consequential relief 
is prayed, in which case the stamp pay- 
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abb is an ad valorem fee according to the 
amouac at which the relief sought is 
valued in the plaint or memorandum of 
appeal. 

If the fee is payable under Cl. IV and 
not under Cl. V of the section, the plaint 
and the memorandum of appeal were both 
insufficiently stamped by a sum of 
Rs. 1,025. The question came up before 
the Taxing Officer who referred it to the 
Taxing Judge, who h^ld that the case 
fell within S . 7, CL IV [p) of the Court 
Fees Act and that on the memorandum 
of appeal the deficit Court-fee should be 
paid. Upon this question his decision as 
to the fee piyable on the memorandum 
of appeal is final and the deficit has been 
paid. 

The question whether the deficit pay- 
able on the plaint should be dapositad be- 
fore the appeal should proceed w as placed 
before the Bench for determinatio u As 
there appeared to be some conflict of 
opinion batween the decision in the case 
of Kshetra Mohan Mahapatra v GfmshLal 
(1) and the case of Ram Sanchi Tewari v. 
Mahadeo U padhyay decided by the Tax- 
ing J udge Mr, Justice Roe in August, 
19i7 (F. A. 242 of 1917), the Division 
Bench thought that the question should 
be heard by a Special Bench and it now 
comes before us for determinatioa. 

The question is whether the present 
suit is one to obtain a declaratory decree 
where consequential relief is prayed un- 
der Cl, IV((;) of S. 7 in which case the fee 
paid on the plaint is deficient by Rs. 1,025, 
or whether it is a suit for the pos- 
session of land under CL V of that sec- 
tion. A practice appears to hive sprung 
up in the Subordinate Courts of this pro- 
vince, and possibly in other provinces, 
of claiming declarations in cases where 
such relief is altogether unnecessary. 

This practice frequently gives rise to 
questions of some nicety as to what is 
the proper fee payable in such ca>es. 

In cases where such a declaration has 
been claimed, although it is not necessary 
in the particular case to enable the plain- 
tiff to obtain possession of properly or 
other relief for which the suit is ^really 
brought, it has sometimes been held 
that if he frames the suit in that way 
he must pay a Court-fee upon a 
suit so framed. Farther, where the 
plaintiff claims relief to which he is 


(1) AJ.R. 1921 Patna. 57*2 P.L.T. 607. 
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not entitled until some^decree or aliena- 
tion of property which stands in his way 
his been avoided, or until his legal cha- 
racter or title, which has been called in 
question, has been declared by a decree of 
the Court, it has generally been held that 
such a suit comes un Jer Cl. IV (f;) of the 
section,’ even though the declaration 
whicji it is necessary for him to obtain 
before the further relief can be granted 
has not been in terms asked for in the 
plaint. 

In the present case the plaintiff asks for 
an adjudication upon certain points and 
for a decree in his favour for delivery of 
possession by dispossessing the defendant 
He does not in terms ask the Court for 
any declaration either as to his legal cha- 
racter or title or as to the invalidity of the 

? *ft in favour of the defendant^ The 
ourt is in all cases bound to adjudicate 
upon the matters in issue between the 
parties and it is unnecessary for the plain, 
tiflfs to pray that this should be done. 

The real relief which the plaintiff seeks 
is delivery of possession of the property by 
dispossession of the defendant, and if he 
asks for a decree in those terms when he 
is not bound first to ask for a declaration 
beifore such relief can be granted, I do not 
think that merely because he asks the 
Court to adjudicate upon the matters in 
issue the suit should be treated as a suit 
io obtain a declaratory decree with con- 
sequential relief. The real question for 
determination appears to me to be whe- 
ther or not che plaintiff can obtain in the 
present suit a decree for possession with- 
out first seeking a declaration that the gift 
to the defendant by Jainti Kumari is not 
binding. If a gift in such circumstances 
is binding as against the reversioner until 
it is set aside by the decree of the Court, 
then it is, in my opinion, essintial that he 
should first ask for a declaration setting 
it aside. 

This question appears to ma to be 
governed by the decision of the Judicial 
Committee in Bijoy Gopal Mwhvji v. 
Krishna Mahishi DM (2) where it was 
decided* ii a suit by a reversioner on the 
death of^a Hindu widow to recover im- 
movable property of her husoand, of 
which the widow had granted a lease for 

(2) (1907) 34 Cal. 329*34 I A. 87*11 C.W.N. 
424* 5 C. L J 334*9 Bom. L. R. 602* 
2M L. T. 133*17 M.LJ 154*4 A LJ. 
329 (P. C.). 


a term extending beyond her own life, 
that the reversioner might at Bis option 
affirm the alienation or treat it as a nnl* 
lity without the intervention of any Court, 
there being nothing to set aside or cancel 
as a condition precedent to the heir’s right 
to recover the property. In that case the 
plaintiffs had in fact J^y their plaint pray- 
ed for a declaration that the lease was 
inoperative as against them and further 
asked for delivery of possession. 

It was held, however, that it was not 
necessary for them to claim a declaration 
and that they might merely have claimed 
possession, leaving it to the defend mts to 
plead and (if they could) prove the cir- 
cumstances which they relied on for 
showing that the lease or any derivative 
dealings with the property were net in 
fact voidable but were binding ©n the 
reversionary heirs. 

Their Lordships accordingly held tb^t 
Art. 91 of the Limitation Act which limits 
to three years thoiperiod for bringing a 
suit to cancel or set aside an instrument 
was no bar to a suit for possession after 
the three years had expired. 

It follows, therefore, that in the pre- 
sent case there was no necessity for the 
plaintiff to seek a declaration that the 
gift was not binding as a necessary preli- 
minary to his right to recover possession, 
nor did he in fact do so, I can see no 
reason why the wording of the prayer 
portion of the claim which asks the Court 
to consider and adjudicate upon the mat 
ters alleged in the plaint and then grant 
a decree for possession should be inter- 
preted as asking for a declaratory decree. 

The Court was bound to determine the 
question in issue and the plaintiff was not 
bound to seek a declaration in the form 
of a decree, The only decree asked for 
was one for possession after dispossessing 
the defendant and the rest of the prayer 
was merely unnecessary surplusage, 
which, I regret to say, if so often a dis- 
tinctive, feature of the pleadings which 
come before us. 

The cases of U^ramohan Chaudhry v. 
Lachmi Prasad Chaudhry (3) and Ksh^- 
tra Mohan Mahapatra v. Gamsh Lai 
Pande (1) were relied upon by the learn- 
ed Government Advocate who appeared 
on behalf of the Board of Revenue. In 
the former case the plaintiffs claim to 


(3) (1920) 5 P. L. J. 339*56 I.C. 422. 
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recover a large estate depended upon the 
validity of his adoption which had been 
distinctly challenged and he brought thfe 
suit to establish his status as an adopted 
son as well as to recover the estate. It 
was, therefore, held that the suit was one 
for a declaratory decree with consequen- 
tial relief. 

In the second case the plaintiff asked 
in terms for a declaration that she was 
the sole heir of her father and that the 
defendants who claimed under a transfer 
from her mother when in possession of 
the estate as a Hindu widow bad no right 
to the properties in suit. Even if such a 
declaration was not necessary the plain- 
tiff asked for it and it was competent to 
her to do so. The fee in both cases was 
held to fall under Section 7 (IV) (c) of 
the Act. 

Those cases, however, do not afford any 
authority for the proposition that where 
a declaration is neither necessary nor in 
terms asked for, the suit should be treat- 
ed as one coming under Cl. IV {c) of the 
section. 

It was further argued that as the 
Deputy Collector had refused to enter 
the plaintifi’s name in the register he was 
bound to seek a declaration of his title. I 
am unable to follow this argument. The 
title of the plaintiff in no way depended 
upon the act of the Deputy Collector nor 
was anything done by that oflicer an 
obstacle which required to be removed 
before the plaintiff could assert his title 
and claim possession. 

In my opinion, the fee paid on the 
plaint was the proper fee and the case 
came within Cl. V and not Cl. IV (c) of 
the 7th section of the Court Fees Act. 
The plaint was properly stamped and the 
appeal should be allowed to proceed. 

Mallick) J. I agree. 

JwalaPrasadi J- •' — I agree with the 
order proposed by my Lord the Chief 
J ustice. 

CouttSi J • — I regret I am unable to 
agree with my Lord the Chief Justice 
and my learned brothers. 

As I read the plaint, the suit is one for 
a declaratory decree with a consequential 
relief, and this being so, the Court-fee is 
payable under Section 7 {IV) of the 
-Court Fees Act. The Court Fees Act is 
a purely fiscal Act, and in deciding what 
Court-fee is payable on a plaint, the ques- 
tion whether any relief asked for is neces- 
sary or not, does not, in my opinion, arise. 


Dasi J* i — I agree with the order pro- 
posed by my Lord the Chief Justice. 


A. I. R. 1922 Patna 618. 

Jwala Prasad, J. 

Lalji Singh — Petitioner 

V. 

Naurangi Lal and others — Opposite 
Party. 

Cr. Rev. No. 395 of 1922, decided on 
1st August, 1922 against the order of Sub* 
Div. Magistrate, Monghyr. 

Criminal P C. , Ss. 202, ^t)3, 204-^ounter' 
complaints — Ofder staying one-^High Court 
declined to interfere in revision. 

Where two counter-petitions were filed before 
a Sub Divisional Magistrate which he referred to 
a Sub-Magistrate for report and enquiry under 
Section 202, and on receipt of the report issued 
process in one case and directed in the other case 
that it be put up after the disposal of the first. 

Held : that at that stage in revision, HigS 
Court could not interfere with the discretion 
exercised by the Magistrate as the Magistrate had 
not contravened any rule of procedure. 

G. C. Pal — for Petitioier. 

ywwMS--for Opposite Party, 

Jwrala Prasad. J. The application 
seems to be premature. Two counter- 
complaints were filed before the Sub- 
Divisio.ial Officer of Monghyr. In one 
of them the petitioner Lalji Singh was 
the complainant and in the other 
Naurangi Lal. Both the complaints 
were referred to a probationary Sub- 
Deputy Collector for “ enquiry and 
report ** under Section 202 of the Code of 
Criminal Procedure. On receipt of the 
report the Magistrate issued process in 
the case of Naurangi Lal and that case is 
being tried. In the case of the petitioner, 
Lalji Singh, the Magistrate recorded the 
following order : 

“ Read Sub Deputy Magistrate’s report. Put 
up after the disposal of the case of Naurangi 
Lal against No 731.” 

Mr. G.C. Pal on behalf of the petitioner 
contends that his complaint should have 
been immediately disposed of either by 
dismissing it under Section 203 or by 
summoning the accused under Section 
204 of the Code. The learned V ikil has, 
however, failed to point out to me any 
rule of procedure which the M^^i^istrate 
has contravened. 

I do not, therefore, think, that I can, 
at this stage in revision, interfere with 
the discretion exercised by the Magistrate. 
I do not think it permissible to enter into 
the relative merits of the two complaints 
placed before me when the matter is sub^ 
judice before a competent tribunal. 

The application is, therefore, rejected. 

Application rejecUdi 
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Dawson Miller, C. J., Das and Adami, 

JJ. 

Bhonu Lai Chowdhury — Plaintiff-Ap« 
pellant v. 

W. A, V if! cent and others — Defenclants- 
Respondents. 

L. P/A, No. 126 of 1920, decided on 
1 5 February, 1922. 

(a) Deed — Construction — Ambiguity in the 
operative part may he cleared up by reference 
to recitals. 

Per Dawson Miller, C J. — Where there is 
ambiguity in the operative part of the deed, one 
should look back to the recitals and be guided by 
what is therein contained in interpreting the 
ambiguity. This canon of construction, how- 
ever, cannot apply in all cases where there is a 
doubt or difficulty in the construction of the 
document. If one is satished upon the natural 
construction of the operative part of the deed that 
certain property passes, notwithstanding that the 
construction may be difficult, the recitals have no 
binding force. [P. 622. C. 2.] 

Per Das, J. — The recitals in a conveyance are 
subordinate to the operative part and that con- 
sequently, where the operative part is clear, it is 
treated as expressing the intention of the parties, 
and it prevails over any suggestion of a contrary 
intention afforded by the recitals ; but it is well 
established that where the operative part is doubt- 
ful and it is impossible to say, on a mere reading 
of it, to which properties it refers, then the reci- 
tals can and ought to be used to explain its mean- 
ing, and that while, for the purpose of construing 
the operative part the whole of the instrument 
may be referred to, yet the recitals leading up to it 
are more likely to furnish »he key to its 
true construction than the subordinate clauses of 
the deed. For instance, parcels of a deed des- 
cribed with certaint> are not cut down by recitals 
showing that something less was intended to pass; 
but the recitals assist the construction of the ope- 
rative part where there is an ambiguity in the 
operative part as to the property affected. {Walsh 
V. Trevanion (1850) 15 Q B. 733 Foil.) 

[P 633. Cs. 1, 2.] 

(b) Landlord and Tenant — Acceptance of 
rent from transferee— Holding not trans- 
ferable by custom — Rent collected by 
gomsiStar-Landlord will not be taken to have 
recognised transfer, in absence of knowledge. 

Per Dawson Miller, C J . — It is well esta- 
blished that the receipt of rent by the landlord 
from the transferee of a holding, not transferable 
by custom, will validate the transfer. But the 
gomasta or patwari of the landlord, although 
authorised to collect rents on his behalf, has no 
authority by taking rent from a transferee to 
create the relationship of landlord and tenant 
betweer^^his master and the trans eree. In such 
cases the landlord would not be generally bound 
unless he accepted the rent knowing the source 
from which it came. It does not follow that 
because the rent collector received rent from the 
transferee of tenant therefore, the landlord recog- 
nised him as a tenant. It must be shown that the 
landlord had knowledge of the transaction and 
ratified it either expressly or by implication. 

tP. 622. C. 2 P 624, C. t.] 

(c) Penal Code, S. 465-^Tett — Characterise 
Jio j^suUarities of individualities should be 


taken into oonsideratione—Mere comparison of 
^riting is not enough, * • 

• Per Das, J. ; — It is dangerous to come to any 
conclusion as to forgery on a mere comparison of 
handwriting. [P 631, C.l,] 

One of the most useful tests in construing a case 
of forgery is to see whether a clear dissimilarity 
of habit can be traced through the documents 
tendered If th^re exists such a dissimilarity, 
then it is difficult to say that the same person w rote 
them all. The judicial mind has constantly taken 
advantage of the characteristic peculiarities of in- 
dividuals when a question has been raised whe- 
ther their writings have been forged, such pecn 
liarities being most commonly manifested in the 
formulation of an idea or in the mode of spelling 
particular words. [P. 631, C. 2.] 

(d) Transfer of Property Act, S. 8— Cor- 
poreal and incorporeal hereditaments. 

Per Das, J. — The old modes of conveyancing 
under which an estate accompanied by possession 
passed by livery, while future estates and other 
rights in land passed by grant, gave a practical 
rule for distinguishing betveen corporeal and 
incorporeal hereditaments. The old conveyancing 
test is now obsolete ; but the distinction is still 
maintained, and such rights as are not accom- 
panied by exclusive possession are classed 
amongst incorporeal hereditaments whereas those 
rights which entitle the owner to the present pos- 
session of the land or to receipt of rent and profit 
are cla^sed as corporeal hereditaments. It is 
quite true that a right of occupancy. looked at 
from the point of view of property and not sub- 
ject of property, is incorporeal in its nature but 
the actual possession of the land to which a per- 
son having a right of occupancy is entitled, 
attracts it to the class of corporeal hereditaments. 

[P. 632, C. 2; P. 633, C 1.] 

(e) B. T, Act — Occupancy holding — The 
raiyat has property in the holding distinct and 
apart from the parent estate. 

Per Das, J . — An occupancy holding forms a 
property by itself and is capable of being held 
and is in fact held distinct and apart from the 
estate, within the ambit of whi:h it may happen 
to He. An occupancy holding is heritable ; it is 
transferable with the consent of the landlord. The 
raiyat is entitled to cut down trees provided there 
is no local custom to the contrary. S 65 pro- 
tects the tenant from ejectment for non payment 
of rent, but allows the landlord to bring the hold- 
ing to sale with the result that the surplus sale 
proceeds are available to the tenant. This is a 
clear recognition of property in the raiyat dis- 
tinct and apart from the parent estate. 

[P. 635, C. 1.] 

(f) Acquiescence — Person said to acquiesce 
must be aware of the matter he acquiesced in 
and of the effect of such acquiescence. 

Per Das, J — The doctrine of recognition is 
merely the application of the rules of acqui- 
escence or waiver, preventing a party who has 
acquiesced in a state of things from turning round 
and alleging a different state of things. It is 
established that parties cannot be said to acquiesce 
in the claims of others unless they are fully cogni- 
zant of their right to dispute them, and that, where 
acquiescence is relied on, it must be shown that 
the persop acquiescing was aware of the matter in 
which he acquiesced, and of the effect of such 
acquiescence. Recognition, like waiver, must be^ 
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4a intontloiml act wUh kaowledge. 34 Cal. 902* 
Foil, • [P. 635 ,C 2;P. 636 C: a.] 

(gl Evidence Act, S. t t4---Non-produoHon of 
mooount books creates a iver sc presumption. 

Per Das, J . : — ^Tho inference drawn from the 
non-prod action of the books is that, if produced, 
they would support the other side, 

[P. 639, C. 1.] 

ih) Landlord and Tenant — Tenancy is not 
created by payment of rent to agent for collec- 
tion. 

The authority to collect rent does not carry 
with it the authority to grant rent receipts. The 
question is not of technicality, but of substance" 
*' An authorised agent *’ for the purpose of grant* 
ing rent-receipts differs widely from a colleciing 
peon. It is not within the scope of the auttiority 
of a rent collector to consent on behalf of his 
master to the transfer of an occupancy holding. 
That is an important act to be performed only by 
a person having some at least of the powers of a 
managert Landlords would be in a very difficult 
position if it were held that Patwans and other 
underlings should be presumed till the contrary 
is shown, to have the power to sign away their 
master's rights. A person who has conveyed his 
proprietary interest to another person but whose 
name is still borne on the Collector’s register, by 
giving a rent receipt cannot recognize a pet son 
as having a right of occupancy in the land who 
otherwise had no such right. 

[P. 639, C. 2; P. 640. C. 2 ] 

Per Adami, J, ; — A recognition by a landlord 
to be effective in favour of a tenant must be clear 
and certain 1 P. L. ]. 414, 2 P. L J 231, Russo- 
Chinese Bank v. Li Yau Sum, (1910) A, C. 174 
FoU. [P. 649, C. 2J 

(i) Deed— Plea — Stranger to deed cannot 
plead condition precedent — Evidence Act, 
S. 92. 

Per Das, J. A separate oral agreement con- 
stituting a condition precedent to the attaching of 
any obligation under the document could be 
proved only by the vendor or his representative- 
iU'interest 27 All, 271 Foil. [P. 641, C. 1.] 

(j) T, P, Act, S, 34— Non payment of aonsi^ 
deration. 

Per Dos, Non-payment of consideration 
does not by itself show that title did not pass, 
2 Bom. 547, 23 Bom 525, 11 All 244, 30 All 
125. 4 C L. J. 334 and 17 C. W. N, 1161, Foil. 

Hasan Imam,S,C. Milter^ S, A, Hussain, 
S. N, Bose and 5. 5. Bose — for Appel, 
laot 

P. C. Manuk, C* S. Banner ji and A* 
N, Da5-— for Respondents. 

Dawsoa Miller* C* J. The appel- 
lant instituted this suit on the 5th Decena- 
befj 1 9 14, claiming to recover possession 
from the defendants of an area of 36 
Mghas 7 cottas 11 dhurs of land in Mauza 
Etwarpur Jainti in the District of Muzif- 
farpur. It is admitted that the plaintiff 
is the proprietor of the Collectorate estate 
bearing Touad No. 9507 which originally 
formed an 8 annas share in the Mauza 
and that the lands in suit form part of his 
estate. 

Mk. W. A. Vincent, the principal de* 


fendant, alatms kkas possession of the 
land as sub>less6e Of Mrs. Hudson, the 
defendant No. 12 who claims to be the 
occupancy faiyat at an annual jama of 
Rs. 197-14-0 including road cess. These 
two defendants alone contest the suit. 
The suit was originally tried before the 
Subordinate Judge of Mnzaffirpu^ who 
by his judgment, dated tOe 17th Fa^ru- 
ary, 1917, found in favour of the defen- 
dants and dismissed the suit. 

The plaintiff preferred ap appe d to the 
High Court which was heud by Mullick 
and Jwala Prisad, )J., who by their 
judgments, dated the 18th August, 19 iO, 
took different views, the former being of 
opinion that the appeal should be dismis- 
sed and the latter, that it shoul 1 be 
allowed. Consequently, the present appeal 
is brought b-fore this Bench by the pjain- 
tiff under Clause 10 of the Letters 
Patent. 

The facts out of which the dispute 
arises are fully set out in the judgments 
of the Courts below but the points which 
have been urged before us on behalf of 
the respective parties make it necessary 
to bear in mind certain iites in the cham 
of transactions under which the parties 
acquired the respective interests claimed 
by them. 

Up to the year 1858 Mauza Etwarpur 
Jainti formed part of a permanently set- 
tled estate held by a number of joint pro- 
prietors. In that year Sunder Sahay, one 
of the proprietors, by a CoHectorate parti- 
tion, obtained an 8 annas share in Etwar- 
pur Jainti, as a separate estate bearing 
Tousi No. 9507, and there is some evi- 
dence to show that, even before that date 
he was in possession under a private par- 
tition. 

The lands in suit formed part of 
that estate. Sunder Sahay died in abonl 
1874 and his estate passed into the hands 
of Matuk Lai and Sheo Prasad. Sometime 
between 1888 and 1890, Matuk Lai acquir- 
ed Sheo Prasad’s share and became the 
sole proprietor of the estate. On the l5th 
July, 1895, Matuk Lai, by an innrument 
in writing of that date, conveyed ah pro- 
prietary interest to the plaintiff Bhonn 
Lai Choudhury and his three hi others. 
Matuk Lai, however, retained possession 
until the 29th August, 1896, when the 
purchase money was paid and possession 
transferred to the purchasers. On the 
33rd June, 1909| by a partition between 
the plaintiff and his brothers the 
estate in question was plotted to the 
plaintiff who is now the sole propcieto*v 
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Tbe dtfendmnts* claim to tho occupancy 
interest in the disputed holdiug rests on a 
series of transactions which began in the 
jrear 1854 (1271 F.) when Sundwr Sahay 
was either sole or joint proprietor of the 
Mama. In that year Nathu Lai Chou- 
dhury who owned an Indigo Factory, 
mow known as the Pirakpur Factory, 
purchased from five tenants of Sunder 
Sah&y the whole or portions of their 
respective occupancy holdings measuring 
altogether 36 bighas 7 Mttas 1 1 dhurs of 
land which constitnteathe subject of this 
8Uit« 

It is not disputed that the land formed 
part of the occupancy bolding of Nathu 
Lai’s vendors or that Nathu Lai took 
possession, but it is contended that the 
holding was not transferable and that tbe 

E 'laser was never recognised by the 
'^rd. It is said that from 1864 to 
1876 Nathu Lai remained in possession 
of this holding ostensibly as an occupancy 
tenant and growing indigo thereon for his 
factory, but no rent receipts are forth- 
coming for that period. 

After Sunder Sahiiy’s death, Sheo Pra- 
sad and Matuk Lai being the proprietors, 
Nathu Lai on the 30th June 1876 took 
an ijava leas© frpm Sheo Pra-^ad of his 
interest in the Mama for a term of seven 
years. In 1881 he also took from Matuk 
Lai an ijara of the latter^s interest in the 
Mama and thus became the ijardar of the 
whole estate comprised in Touzi No. 9507. 
It is conceded that the yaiyaii interest, 
if it existed, over the 36 highai would not 
become merged in the ijara interest. 
These leases were renewed from time to 
time and were still in existence on the 
23rd July 1890 when Nathu Lai sold his 
whole interest in the Factory to Mr. H. 
W. Hudson, the father-in-law and prede- 
cessor-in title of the defendant No. 12. 

The appellant contends that Nathu 
Lal’^s raiyati interest, if any, did not pass 
by that sale and that, in any case, Hud- 
son was never recognised as an occupancy 
tenant by the landlord. Mr, Hudson 
who was admittedly the ijardar thereafter 
remained in possession until the ijara 
leases fexpired on the 4 th September 1895, 
It will be remembered that about two 
months earlier on the 13th July 4895, 
Matuk Lai, then the sole proprie- 
tor, had executed a conveyance of his 
proprietary interest in favolir of the 
plaintiff and his brothers but possession 
was not made over to the purchasers until 
the 9th August of the following year. 


Abont eight months later, in April 
1897, the new landlords granted a new 
tifica tease to Mr, Hudson for a period of 
seven years. It is the appellant^ case 
that on the expiration of the old ijara the 
right of possession to tbe whote estate 
including the disputed land reverted to 
the landlord. 

The defendants contend that the right 
of possession remained in Mr. Hudson 
as tbe occupancy tenant by purchase from 
Matuk Lai Choudhury, and that he was 
recognised as occupier by Matuk Lai, the 
outgoing landlord, and further, that his 
interest as an occupancy rarjyaif was also 
recognised by the appellant who about 
that time acquired Matuk’s proprietary^ 
interest. 

In 1904, the lease of 1897 having ex- 
pired, a new ticca lease was granted tO" 
Mr. Hudson of Etwarpur Jainti, together 
with other property not previously in- 
cluded, for a term of nine years which 
expired in 1913 and was not renewed. In 
the meantime, Mr. H. W, Hudson died 
and his estate devolved upon his two 
sons, Harry Hudson and Percy Hudson, 
In 1909 the former died and Percy Hud- 
son became the sole owner of the Factory 
and of the occupancy tenancy, if it exist- 
ed. 

In the same year Mr. Vincent, the then 
Manager of the Factory, acquired a 4 
annas share of the Factory from Percy 
Hudson, and in 1912, Percy Hudson 
having died, he acquired the remaining 
interest from Percy’s widow, the defen- 
dant No. 12. The transfer to Mr, 
Vincent did not include the raiyati interest 
which, if it existed, had passed to Percy 
Hudson and afterwards to his widow, 
but Mrs. Hudi-on, when she transferred 
her interest in the Factory to Mr. 
Vincent, had agreed to grant him also a 
sub lease of the occupancy holding and 
on the 13th January 1914 she executed a 
sub«lease of tbe holding in favour of 
Vincent who claims to be an under-raiyat 
of Mrs. Hudson, 

It was contended that Mrs. Hudson 
had relinquished her raiyati Interest, if 
any, by going to England before 1914 
but her agent was always on the spot 
and no question was ra sed in the plead- 
ings or by the issues upon this point and 
the matter was not gone into in the evi- 
dence. Mpllick, J,, in the Court below 
declined, in the circumstances, to go into 
this matter which was one of mixed law 
andfactandwe consider that he was 
right ih so doing* 
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(His Lordship after discussing the evi- 
denc came to the conclusion that Nathu 
Lai acquired an occupancy holding if 
186f and proceeded as follows) : — 

The next question is whether Nathu 
Lai, by the conveyance of the 23rd July 
1890, transferred his occupancy right to 
Mr. Hudson. I confess that this question 
is one of some difficulty. It depends 
upon the construction of the document. 
Mr. Hudson, the transferee, is dead and 
cannot be called as a witness and there is 
nothing to show whether at the time when 
he purchased the Factory he was even 
aware that his vendor had an occupancy 
holding in the disputed land. 

’ It seems fairly clear, however, from 
the document that it was the intention of 
the parties that all the interests of the 
existing proprietor in the property held 
by him in connection with the Factory’s 
business should pass. The deed recites 
that the vendor has contracted for the sale of the 
Pirakpur Indigo Concern together with all the 
Taluks, Mauvas villages, lands, hereditaments 
and premises, of which particulars are set forth in 
the schedules. The schedule, a very long docu- 
ment, refers to the tioeadari interest in Mauza 
Etwarpur Jainti but does not specially include 
the occupancy right in the 36 bighas. 

The operative part of the deed 

purports to grant, transfer, assign, etc., unto the 
purchaser all and every one of the said Taluks, 
Mauzas and lands or parts or shares therein of 
which particulars are contained in the schedule. 
“ and also all other, if any. the hereditaments 
and property belonging to or forming a part of 
<ir held with the said Taluks, Mauzas, and lands 

and all manner of rights, liberties, 

easements, privileges, profits, commodities, emolu- 
ments, advantages and appurtenances whatsoever 
to the said Taluks, Mauzas, land, Indigo Con^ 
cern, and hereditaments belonging or in any wise 
appertaining.” 

The construction of these words is not 
free from difficulty but in my opinion 
they were intended to pass to the pur. 
chaser all rights which the vendor posses, 
sed in the mauzas, lands, etc., referred to, 
whether such rights were expressly set out 
in the schedule or not. The occupancy 
right in the disputed land in mauza 
Etwarpur Jainti was certainly a right of 
property held with the ticcadari rights in 
that mauza although it did not belong to 
or form part of the interest of the ticcadar 
as such. 

It was also a right belonging in a sense 
to the Indigo Concern. The Indigo 
Concern, it is true, was not a legal entity 
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and, therefore, in law was not capable of 
exercising rights of property but the term 
Indigo Concern as there used seems to me 
to have lieen used as synonymous with 
the proprietor of the Factory as such. 
And even the recitals refer to an agree* 
ment to transfer the Indigo Concern. 
For these treasons, I am of opinion that 
the occupancy right of Nathu Lai Chou* 
dhury did pass to \ Mr. Hudson by the 
conveyance. 

It is said that where there is ambiguity 
in the operative part of the deed one 
should look back to the recitals and be 
guided by what is itherein contained in 
interpreting the ambiguity. This canon 
of construction, however, cannot in my 
opinion, apply in all cases where there is 
a doubt or difficulty in the construction 
of a document. If one is satisfied upon 
the natural construction of the operative 
part of the deed that certain property 
passes, notwithstanding that the construe- 
tion may be difficult I do not think that 
the recitals have any binding force. The 
same difficulty, to some extent, arises in 
construing the recitals. 

In the present case, although the con- 
struction is not free from difficulty, I 
think it was the intention of the patties 
that all interests of the vendor in the 
Factory and in the land referred to should 
pass, and that the words of conveyance 
are wide enough to include the disputed 
land. 

It next becomes necessary to determine 
whether Mr. Hudson was recognised as 
tenant of the occupancy holding by the 
landlord. It is well established that the 
receipt of rent by the landlord from the 
transferee of a holding, not transferable 
by custom, will validate the transfer. But 
the gumastha or Patwari of the landlord 
although authorised to collect rents on 
his behalf has no authority by taking 
rent from a transferee to create the rela- 
tionship of landlord and tenant between 
his master and the transferee, 

In such cases the landlord wquld not 
generally be bound unless he accepted 
the rent knowing the source'" from 
which it came. The absence of rent- 
receipts from which any inference can 
be drawn in the present instance 
arises from the fact that from the year 
1876 upto 1913, except for a short 
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period between September 1895 and 
April 1897, the occepier had also a ticca 
paita over the Mmza' including the diS' 
puted land and no separate rent receipts 
for the 36 big has in question would be 
necessary. 

There are, however, two receipts for 
the ticca rent for the Falgun kist of 1298 
F. and for the Aghan Mst of 1300 F. 
dateci, respectively, the 20th April 1891, 
and the 18th December 1892, and marked 
Exhibits N. 1 and N. These were granted 
by Matuk Lai when he was proprietor 
and which, if accepted, purport to show 
that the Factory had kasht lands in the 
Mauza, 

I shall refer to these presently. There 
was also a receipt (Exhibit I) for Rs. 138, 
datfid the 18th Bysack 1303, correspond- 
ing to the 16th April 1896, signed by 
Khub Lai, a nephew of Dwarka Lai, the 
Patwari which if brought to the notice of 
the landlord clearly shows that he recog. 
nised the Pirakpur Factory then owned 
by Mr. Hudson as the tenant of a holding 
4n Etwarpur Jainti at a rental of Rs. 
l97*.14-0 which could only be the holding 
in dispute in this suit. This document is 
important as it relates to the short period 
when there was no ticca lease in existence 
and when the defendants claim that Mr. 
Hudson was in possession and paying 
rent as an occupancy tenant. It 
is necessary to consider with some 
care the acts of the parties and the nature 
of the transactions which took place be 
tween the expiry of the old ijara lease of 
the 4th September 1895, when Mr. 
Hudson was in possession, and the 19th 
April 1897, when a ticca patta was 
granted to him by the new proprietors, 
whose interests are now represent- 
ed by the appellant. The situation 
which existed at that time was as 
follows Matuk Lai had executed a 
conveyance of his proprietary interest 
to ‘the plaintiff and his brothers 
on the 13th July 1895 but the vendor 
remained in possession as the purchase- 
money was not paid. Mr. Hudson was 
at thatjitime the ijardar of the Mauza but 
his lease was about to expire and did 
expirePon the 4th September of that year. 

His lease was not renewed until 1897 
but, in the meantime, he remained in 
possession of the Factory and of the dis- 
.puted land pending the completion of the 
transfer of the proprietary interest to the 
new purchasers. The only sum which 
was paid for rent during that time by 
anybody was admittedly the sum of 


Rs. 138. The defendant’s case is that Mr. 
Hudson paid this sum on the >6th April 
1^96 to Khub Lai who was authorised 
to collect rents on behalf of Matuk La! 
who was still in possession as proprietor. 

It is further their case that this sum 
was paid on account of rent due by him 
as occupancy tenant, and was accepted by, 
Khub Lai as such. There was, during 
this period, a sort of inter regnum in the 
proprietorship of the estate and in the 
ticcadari interest. The instrument con- 
veying the proprietary interest had been 
executed but possession was withheld 
pending the payment of the consideration 
money. The ticcadari lease of Mr. Hud- 
son had come to an end and no new 
lease had been granted. The posi- 
tion was, therefore, somewhat un- 
usual and the rights of the parties were 
not clearly defined. Mr. Hudson being 
no longer ticcadar was no longer entitled 
to collect rents from the tenants. The 
only person entitled to receive rents 
would be the registered proprietor Matuk 
Lai, and Mr. Hudson as occupier of the 
36-5fgA«s which he claimed, would be liable 
to the proprietor for the rent of that hol- 
ding. In support of the defendant’s conten- 
tion that Mr. Hudson paid rent on ac^ 
count of his holding, the defendants have 
produced the rent receipt above-mentioned 
on the 18th Bysack 1303 (16th April 
1896) signed by Khub Lai. This shows 
that the total annual rental including 
road-cess was Rs. 197-14-0 and it shows 
that Ks. 138 on account of that rental 
were paid by the Treasurer of the Pirak- 
pur Factory. 

Its authenticity has been disputed but 
I see no reason to doubt the genuineness 
of the receipt. The payment of this sum 
is proved by the witness Bhutan Misser, 
a servant of the P'actory of 25 years 
ftanding. He says that the money was 
paid to Khub Lai who was Patwari under 
Matuk Lai and that the receipt was 
signed by Khub Lai in his presence- He 
further says that the money was paid on 
behalf of the Factory by Jogendra Babu, 
as the receipt shows, and that Jogendra 
was dismissed by the Factory some 15 
years ago, which would be about 1902. 

He further says that the disputed lands 
were the kashi lands of the Factory and 
not the malik lands. That Kbub Lai 
had authority to collect rents on behalf 
of the rnahk is proved to my satis* 
faction . beyond all reasonable doubt. 
Hisf son Baldeo Lai was called 
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and from his evidence as well as that of 
other witnesses, it appears that Dwarka 
Lai, his grand uncle and uncle of hi|^ 
father Khub Lai, both of whom were 
dead, was the Patwari of themalik Matuk 
Lai and that a few years before Dwarka’s 
death which occurred in 1306 F. (1889 
A, D.), Khub Lai who was Dwarka’s 
Naib performed the duties of Patwari on 
behalf of his uncle. 

I am satisfied on the evidence that this 
sum was paid to Khub Lai by the Factory 
as rent of the holding to the person who 
at that time was authorised to receive 
rents. The appellant contends that this 
sum of Rs. 138 was not paid by the 
Factory at all but was collected from a 
number of other tenants and has produced 
two documents in support of his conten- 
tion. 

I shall deal with these presently. It 
does not follow, however, b'^cause Khub 
Lai received rent frorr Mr. Hudson, that, 
therefore, the landlord recognised him as 
a tenant. It must be shown that the 
landlord had knowledge of the transac- 
tion and ratified ft either expressly or by 
implication. The only other receipts of 
any importance are the Exhibits N 1 
and N above referred to. These were of 
earlier dates and granted when the Mmza 
was held under the ticca lease, and are 
for the ticcadari rent after Hudson became 
iiccadar. They purport to show that the 
proprietor of the Factory had some kaskt 
lands in the vilL ge. They are dated 
the 20th April li^91 and the 18th 
December 1892 respectively. Their 
authenticity as rent receipts is not 
impugned but it is said that the im- 
portant words showing that the Factory 
had ajote in the village have been inter- 
polated. The scribe of the later in date, 
Exhibit N, was called by the defendants 
and said they were signed by Matuk Lai 
and in cross-examination said the word 

mai ” before **kasht ” was not in his 
handwriting and he doubted if the word 
**kasht^* was. It is, therefore, clear that 
Exhibit N cannot be relied upon as 
showing that Mr. Hudson was recognised 
as an occupancy tenant. It does show, 
however, that Khub Lai was a person 
through whom the landlord was receiving 
rents. 

The other document is a receipt also 
signed by Matuk Lai and there is nothing 
to show that it is tampered with except a 
suggestion that the important words 
“ YiiiihjoU'' have been interpolated. No 


expert evidence was called about it and I 
am not prepared to hold that it has been 
tampered with. By itself, it does not 
amount to much. If it were the only 
evidence in the case, I should certainly 
hold that it was not sufficient to prove 
that Mr. Hudson was recognised as an? 
occupancy tenant of the disputed land. 

The defendants contend, however, that 
the events which took place after Sep- 
tember, 1895, and which culminated in 
the grant of a new ticca lease in April, 
1897, prove that both Matuk Lai and his 
transferee recognised Mr, Hudson as the 
occupancy tenant. During this period, 
presumably, the Factory’s business was 
going on as usual but the situation, was, 
as already stated, somewhat peculiar. 
Mr. Hudson could not collect any rents 
as he was no longer ticcadav^ and for the 
same reason he was not liable for ticcadari 
rent, and the only sum in fact paid was 
the Rs. 138 which, I have already held,, 
was, in my opinion, paid by Mr. Hudson. 
as tenant of the holding. 

But if and when a new ticca lease of the 
Mauza should be granted the question 
would arise as to how much should be 
paid and by whom, to the landlords for 
the intervening period. Before the old 
ticca expired, negotiations had been going 
on between Mr. Richardson on behalf of 
the Factory and Matuk Lai for a renewal 
as appears from the former’s letter of the 
19th June, 1895. These negotiations ap* 
pear to have been renewed when the new 
owners took over from Matuk Lai. I 
may mention here that this letter is relied 
on by the appellants as showing that 
Mr. Richardson at all events did not con- 
sider that the Factory had an occupancy 
interest. 

Mr. Richardson was the proprietor of 
the Bikhampore Indigo Factory in the 
same District. He appears to have had 
some sort of partnership agreement with 
Mr. Hudson and used to supervise the 
management of the Pirakpur Factory 
which at that time was being managed by 
Mr Harry Hudson, the son of the pro- 
prietor, then a young man without much 
experience. From the letter in question- 
it appears that Matuk Lil wished co ex- 
clude from the new lease in addition to 
some kasht land of one of the tenants, 
a plot of two hi^has of the indigo zerait. 

Mr. Richardson replied that the 
land of the tenant named might be 
excluded but added 

**I cannot allow you to deduct from the patta 
the other two bighas of zorait land,”' 
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This, no doubt, refers to a part of the 
disputed land and it is argued that if Mr. 
Richardson knew that the Factory had 
occupancy rights over it, he would have 
replied that the landlord could not deprive 
him of it even if it were excluded from 
the ticca. This is not a necessary infer- 
ence as Mr. Richardson firmly declined to 
exclude the land and his reasons for so 
doing may have been presumed by him to 
have been within the landlord’s know- 
ledge. Mr. Richardson was unfortunately 
not asked about it. But even Mr. 
Richardson’s ignorance would not dis- 
prove the defendants* title. 

I may mention here that the term 
indigq zerait or even zerait is common in 
Factory parlance to denote land in the 
home cultivation of the Factory as distin- 
guished from land held by other tenants 
and would include land over which the 
Factory had occupancy rights. This is 
proved by several witnesses and is sup- 
ported by a passage in Amir Ali’s Bengal 
Tenancy Act (2nd Edition, page 538) 
which states that in Bihar the term zerait 
is used to denote all lands in direct culti- 
vation of indigo planters for cultivation 
of indigo as distinguished from cultivation 
of indigo by raiyats. 

The factory may hold the land as pro* 
prietor, tenure holder raiyat, or under 
raiyat and whatever the interest may be, 
the land is still called zerait. The word 
used in this sense has no connection with 
the term zerait as used in the Bengal 
Tenancy Act and meaning proprietor’s 
private lands. Indeed, the appellant does 
not contend that the disputed land was 
landlord’s zerait over which occupancy 
rights could not be acquired but merely 
bakasht. 

Nor is it contended that the term zerait 
when used in the documents in the case 
signifies landlords’ zerait. The negotia* 
tions appear to have been renewed later 
on and the question was then gone into 
as to the payment of rent to the pro- 
prietors for the period when there was no 
ticca. According to the defendants’ evi- 
dence^ % jama wasilhaki was prepared on 
the 8th April 1897 by Biseswar Lai, the 
muharur of the Factory, in the presence 
of the tenants and Matuk Lai’s agent 
Haji Gowsan Mian. Biseswar is dead but 
the document then prepared was proved 
by Gopal Lai who was present on the 
occasion. 

This document shows the amount of 
rent due to the landlords from the resoec- 

1922 P—79 & 80 


tive tenants including profit from trees 
and other sources for the two years in 
question and the sums paid on account 
for that period. It gives the area of the 
holdings and the annual jama and in- 
cludes the Pirakpur Factory as the 
kashtkar of 36 highas 7 cottas 11 dhurs at 
the annual jama of Rs. 197-14-0. The 
total amount due is shown to be Rs. 1,150 
for the two years less Rs. 138 paid by the 
Factory, none of the other tenants having 
paid anything. 

The document is endorsed by Mr. E. H. 
Hudson, who was then the manager, the 
endorsement showing the balance due to 
be Rs. 1,012. Mr. Hudson says the docu-^ 
ment was made preparatory to the new^ 
lease being executed. The new lease was 
executed 11 days later by the new pro- 
prietors and shows that Rs. 1,012 was the 
balance due from the tenants for the two 
years in question after crediting the 
Rs. 138. 

It is the defendants’ case that the 
arrangement made between the parties 
when the new lease of the 19th April 
1897 was granted was, that for the two 
years corresponding to 1303 and 1304 F. 
when there was no ticca lease, the ticcadar 
should pay not at the jama of Rs. 600 per 
annum payable under the new lease nor 
at Rs. 500 per annum payable under the 
old lease but Rs. 1,150 for the two years 
being the actual amount of rent as stated 
in Exhibit K, payable by the tenants for 
those two years including the Rs. 197* 14-0 
the rent of the disputed holding less the 
sum of Rs. 138 already paid to Matuk 
Lai and that the ticcadar should collect 
the arrears, viz, Rs, 1,012, from the 
tenants himself with a stipulation that if 
he should fail to collect the rents from 
the tenants for the year 1303 F, the land- 
lords should reimburse him. 

The suggested reason for this arrange- 
ment is, that in the absence of a lease the 
landlord is entitled to collect the actual 
rent payable by the tenants including that 
of the disputed holding, but that, as a 
matter of convenience, Mr. Hudson 
should advance to the landlords the 
balance still due for the period and reim • 
burse himself from the tenants. 

This was obviously a convenient 
course and would ensure continuity in 
the mode of payment by the tenants 
but as Matuk Lai had been in possession 
during 1303 F. and might have 
collected some further rents, there 
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was an express stipulation that the new 
landlords should be responsible if any of 
' these rents could not be collected. ^ 

We, therefore, find in the kabuliyat 
executed on behalf of Mr. Hudson in 
respefct of the lease for 1897 a clause re- 
lating to the arrangement mentioned for 
the rents of the two previous years. The 
kabuliyat was put in evidence by the ap- 
pellant himself and admittedly represents 
the terms of the patta which was not pro- 
duced. The clause in question reads as 
follows : — 

“ There was Rs. 1,150 on account of 
rent for 1303 and 1304 F. due by the 
tenants, out of this Rs. 138 had already 
‘^been received by the former proprietors, 
and the remaining sum of Rs. 1,012 was 
found justly payable to the landlords by 
the tenants and by me the ticcadar which 
I the ticcadar have paid to them in cash 
and in one lump on getting receipts, and 
the landlords have brought it to their 
possession and appropriation, and I the 
ticcadar will get the same from the 
tenanis of the village and from my own 
tahsil^ and as regards the arrears due by 
the tenants, and oy me the ticcadar for 
1304 F. which I have paid to the land- 
lords, I shall have no objection. If, as 
regards the arrears of 1303 F. I the 
ticcadar suffer any loss, then the landlords 
will be responsible therefor.” 

This clause clearly indicates to my 
mind that the landlord— that is, the ap- 
pellant and his co-sharers knew that the 
rental payable by tenants for the two 
years was Rs. 1,150 and that Rs. 138 
had been paid to their vendor and that 
the balance of Rs. 1,012 was payable to 
the landlords from the tenants including 
in that category the ticcadar. It further 
shows that the ticcadar having paid this 
balance by arrangement to the new land- 
lords, should collect it from the various 
tenants including himself or as the 
kabuliyat puts it ** from the tenants of the 
village and from my own tahsil,'* 

These figures correspond exactly with 
the jama masilhaki papers made up by 
Biseswar Lai in the presence of the 
tenants and the old landlords’ agent. The 
inference is, to my mind, irresistible that 
the appellant recognised the ticcadar as 
the tenant of a holding in the village and 
it is not contended that he had any other 
holding. It is necessary, therefore, to 
see how the appellant explains the clause 
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in the kabuliyat. He says that when the 
old ticca lease expired, he permitted the 
Factory to remain in possession as iicca^ 
dor by an oral agreement, with Mr. 
Hamilton Hudson, at that time the 
manager, and that the annual rent was 
to be Rs. 575 for the years 1303 and 
1304 F. 

This, he says, was done without going 
into any accounts and presumably was 
not based upon the actual amount due 
or which would become due from the 
tenants and which as appears from the 
masilhaki papers was a varying quantity 
each year. It is significant that the sum 
so arrived at should be the exact figure 
which at the end of the period turned out 
to be the actual rent recoverable. 

It is also significant that Mr. Hamilton 
Hudson whose evidence was taken in 
January 1917 about a month before the 
appellant himself, was not asked a word 
in cross-examination as to any such oral 
agreement although the appellant was 
present in Court at the time. I confess 
that this latter consideration should not 
be given too much weight, as in the 
present case it is a regrettable fact that 
the Vakils on either side, either through 
lack of instruction or for some other 
reason, failed to elicit from the witnesses 
both in examination and cross-examina- 
tion evidence on many matters which it 
was manifestly desirable to elucidate. 

It is the more regrettable as Mr. H.W. 
Hudson who was then the proprietor of 
the Factory was dead and unable to give 
evidence. The appellant further says 
that Matuk Lai did realise 138 from the 
tenants for the year 1303 F, and that he 
paid him a balance of Rs. 382 making 
Rs. 520 altogether as the rent for that 
year. He presumably treated Matuk Lai 
his vendor, as entitled to the income for 
that year, the consideration- money ' not 
having been paid until about the end of 
1303 F. 

This story is quite inconsistent^ with 
the clause just cited from the k^uliyat. 
The Rs. 1,150 is there stated to be the 
rent due from the tenants and pay- 
able to the landlords, whereas, if the 
Factory was in fact the tkeadof 
for those years under an agreement 
oral or otherwise, the ticcadar alone 
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would be responsible to the landlords and 
would take his chance of collecting the 
^aiyati rents. It would not concern the 
landlord as long as he was paid the ticca 
rent whether the ticcadar could recover 
from the tenants or not. 

Further, as this risk would be on the 
fticcadan^ it is difficult to suppose that he 
would have made no attempt to collect 
any*rents from the tenants during the 
intervening period and again we find that 
such rents as were paid, viz»^ Rs. 138 
were paid not to the ticcadar but to the 
landlord Matuk Lai and this is not dis- 
puted. This sum the appellant says was 
collected in small sums from various 
tenants not including Mr- Hudson and 
produces a document in support of this, 
which I shall refer to in a moment. 

The appellant’s story cannot be recon- 
ciled with the stipulation as to the land- 
lord’s responsibility if the ticcadar should 
fail to collect the rents for 1303 F. If 
the oral agreement existed, these rents 
were the ticcadar' s aflFair and if he failed 
to collect them he alone would suffer the 
loss. The appellant in cross-examina- 
tion contradicted the story he first told 
as to an oral lease for the two years in 
question and said that there was no oral 
lease for the second year. 

This however, would not explain why 
he should assume any responsibility for 
the failure to collect rents for the first 
year. He further says that neither 
bwarka Lai nor Khub Lai were ever 
Patwaris for his predecessor. 

The only object that I can see for this 
manifest untruth is to cast discredit on 
some of the documents relied on by the 
respondents. I am quite unable to accept 
his story and think that the Subordinate 
judge and MullickJ., were amply justified 
in rejecting it. It is admitted that the 
sum of Rs. 138, was paid to Matuk Lai 
and that the appellant was so informed 
hj him. I am satisfied that this sum 
was paid by the Factory on account of 
xent for the holding. 

Now having regard to the fact that 
Matul^ Lai was aware of the payment of 
Rs. 138, as he communicated this fact to 
the puechasers, can it for a moment be 
4oubted that he at least well knew the 
source from which it came ? Matqk Lai 
is dead and Mr. Hudson, the proprietor of 
the Factory in 1897, is dead and direct 
evidence as to Matuk Lai’s information is 


not before us. But it must be remem- 
bered that this rent was accepted by 
I^^atuk Lai and credited* in account 
between himself and his purchaser. 

It was important for him to know at 
that time exactly which, if any, of his 
tenants h^d made any payment. In my 
opinion the proper inference to draw is 
that Matuk Lai knew that the Factory 
had paid this sum as a tenant at a time 
when they had no ticca lease. In any 
case, I think the onus would rest upon 
him and upon his successors to rebut the 
inference and this they have failed to do. 

In fact, the document Exhibit K made 
in the presence of Matuk Lai’s agent i 
corroborates the inference that Matuk 
Lai had knowledge. When the payment 
of Rs. 138 was made in April 1S96 Matuk 
Lai was still in possession and the owner- 
ship in the property had not in my 
opinion, passed from him. The sale 
under the deed of the l3th July 1895, to 
the plaintiffs was to be in consideration 
of the purchase price and in respect -of 
the coEteideration money in cash, but the 
consideration never passd'd until the fol- 
lowing August and I can see no reason 
why, if Matuk Lai who still remained the 
owner, recognised the Factory as tenant, 
this should not bind his transferee if and 
when thc3 latter should ultimately com- 
plete the sale. 

Unless Matuk Lai deliberately deceiv- 
ed the purchasers, they also must have 
known the source from which the rent 
was derived. Moreover, the kabuUyat^ ia 
my opinion, establishes the fact that 
the appellant knew that Mr. Hudson had 
a holding in the village. A receipt, Exhi. 
bit 7, given by Matuk Lai to the appel- 
lant for Rs. 382 on the 29th August 1896, 
when the balance of the purchase- 
money was paid, was relied on by the 
appellant. It shows the total rent due 
for the year 1303 F. as Rs. 520 of which 
Rs. 1 38 had already been received. 

There is nothing to show how the 
Rs, 520 was arrived at. The document 
came into existence before the wasilbaki 
paper (Exhibit K) was made up and the 
sum of Rs. 520 may have been a rough 
estimate made by Matuk Lai. Exhi- 
bit K shows that the rent for that year, 
including Rs. 194-14-0 payable for 
the disputed holding was in round 
figures Rs. 557. This sum inclii. 
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dea the profits of the mango trees, salt 
^ and other items which varied from year 
to year, and it may well be that the 
Rs. 520 Itas an estimate based upon in- 
sufficient material. 

It may, on the other hand, be as sug- 
gested by the learned Counsel for the 
appellants, the ticca rent of Rs. 500 with 
the added sum of Rs. 20 for rental of the 
holding of HajiGowsan Mian not includ- 
ed in the ticca. There is nothing in this 
document which contradicts the respond- 
ents’ story and it shows at least that Rs. 
138 had been collected by Matuk Lai 
from tenants, etc. 

The appellant also produced a docu- 
''ment, Exhibit 8, which he says he 
received at the same time from Matuk 
Lai and which he shows details of collec- 
tion from 36 tenants amounting to 
Rs. 126 7-3 for the year 1303, F. which, 
together with a verbal loan made to Haji 
Gowsan Mian, the (^omasta of Matuk Lai, 
of Rs. 12* 2- 3, makes Rs. 138 9-6, It 
also shows how this sum has been spent 
in payment of Government revenue and 
cesses. 

This is relied upon as indicating that 
Rs. 138 had been collected from tenants 
other than the iiccadar. How it came 
into existence is not explained and the 
writer was not called ; nor were any of 
the tenants called to say that they had 
paid the sums attributed to them, al- 
though one of them at least was present 
in Court at the trial. 

No one takes any responsibility for it 
and it is not signed by any one. More- 
over, the sum stated therein as collected 
from tenants is not Rs. 138, the admitted 
amount but Rs. 126-7-3. In the circum- 
stances, I think it would be very dangerous 
and indeed impossible to rely upon 
this document as proving anything at 
all. 

There are, however, certain other fea- 
tures appearing in the hahuliyat of 1897 
which have been urged upon our atten- 
tion by the learned Counsel for the 
appellant and which he contends are 
inconsistent with the conclusion that his 
client recognised Mr. Hudson as his 
tenant. The second paragraph of the 
hahuliyat reads : 

“ 1 have obtained ticca patta of the whole and 
entire B annas of the CoUectorate partitioned 
patti including 36 higlms 7 cottas 11 dhurs of 
mrait land lying as per boundaries given below 
in mourn Etwarpur Jainti ” 
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** and towards the end of the document 
there is a covenant in these words ; 

“In Assin 1312 F. S. I will cut down 
the indigo crops that may be standing on 
the zetait lands on payment of 10 annas 
instalment of rent, and without waiting 
for any notice I will relinquish possession 
of the leasehold property and in that 
circumstance I shall have no right to 
interfere in the leasehold property nor 
shall I have auy right to occupancy to 
the zerait lands, etc.’* 

As already stated, the use of the words 
* zerait land * in the earlier part of the 
document is quite consistent with the 
same, having been the Factory’s indigo 
zerait over which they had a right of 
occupancy, and if this land were excluded 
from the patta, the raiyati rent for the 
same, if the ticca dar was occupier, would 
be payable in addition to the ticca rent. 
There had been some negotiation as to 
exclusion of a portion of these lands and 
it was. therefore, natural to find their 
inclusion expressly mentioned although 
perhaps it was not strictly necessary as 
they would be included unless excluded. 

It is not contended, however, that the 
expression zerait means landlords’ private 
land and the suggestion that the land in 
suit was ever landlords* zerait within the 
meaning of the Bengal Tenancy Act was 
abandoned in argument before us. It had 
never in fact been in the landlords^ 
cultivation. It might, on the other hand, 
be argued with much greater plausibility 
that, as the disputed land was never land- 
lords’ zerait, the use of the terms is an 
admission that the land was indigo zerait 
in the private cultivation of the Factory 
as a tenant, th^re being no suggestion 
that it was cultivated by any one else. 
The use of the terra is certainly not, in 
my opinion, any admission by the ticca* 
dar that the land in suit was landlords’ 
zerait. 

The point made, however, is that the 
covenant to relinquish possession of 
the leasehold property and claim 
no right of occupancy in the zerait 
lands at the termination of the ^tenancy 
as well as to pay 10 annas instalment of 
rent for cutting the crops *On the 
zerait land in Assin 1312 F. S., is quite 
inconsistent with the claim of an occu- 
pancy right on such land and negatives 
the suggestion of recognition. If the 
covenant could be interpreted as referring 
only to the 36 bighas mentioned at the- 
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^beginning of the document and to nothing 
^Ise, even though such an undertaking 
would in law not bind the ticcadar to 
relinquish his occupancy holding, if he 
had one, it might indicate that Mr. 
Hudson was not at the time putting for- 
ward any claim to an occupancy holding 
at all, and that his attitude was inconsis- 
tengt with that of a person asserting such 
a claim. It is not, however, necessary 
to interpret his undertaking as having 
reference to the zefait land mentioned in 
the beginning of the document. 

Andi having regard to the context, the 
undertaking may equally well be satisfied 
by reference to what immediately pre- 
cede^ it. It is immediately before pro. 
vided that if the ticcaday should have to 
sue the tenants for arrears of rent and 
sell their lands in execution of decrees 
and purchase them or if he should ac- 
quire occupancy rights in any way, then, 
after the expiry of the ticca he will give 
up possession without objection, that the 
ticcaday will not obtain from any tenant 
huytaola patta or any deed for any term 
beyond the terms of this deed, and, if he 
should do so, it will be deemed invalid 
and infructuous after the expiry of the 
term of this patta ; that within the mahal 
he will not purchase the entire occupancy 
bolding or any portion of it and if he 
does so, it will pass into the possession 
of the landlords as their zeyait land. 
Then follows the passage quoted above. 

Now, stipulations of this nature are 
extremely common in such leases and are 
meant to protect the landlord from the 
acquisition by the ticcaday of occupancy 
Tights during the currency of the lease 
which would bind the landlord on its 
termination. They merely express what 
the law implies but they are, neverthe- 
less, in common use. One finds in the 
Mcca patta of 1881 and 1833 granted by 
Matuk Lai and Sheo Prasad to Nathu 
Lai Choudhury a stipulation as payment 
of a proportionate amount of 10 annas 
instalment of rent for cutting the crops 
on the khudkasht land after the termina- 
tion * 61 the lease, at a time when it is 
•clearly proved that Nathu Lai had ad- 
mittedly an occupancy right in the dis- 
puted holding of at least eight higlm. 

As these leases were renewed, ho ques- 
tion could arise as to whether the under.* 
taking covered crops on the tu$aday^$ 
occupancy holding. There is no express 
cwenant in those leases for relinquishing 


the lands at the termination qf the lea^ 
but although such a covenant is usual ib 
!s unnecessary. It is not cont^<i®d that 
the covenant to give up pcjJI^BSion is 
legally enforceable in respect of any 
lands over which the ticcaday had an 
occupancy right, and, therefore, it seems 
to me that it was intended to §ipply and 
apply only to the land that might be 
acquired during the currency of the 
lease in any of the ways mentioned im- 
mediately above and which land is re- 
ferred to as z^yait. 

This applies equally to the covenant to 
pay the 10 annas instalment of rent. 
Whether the covenant could be enforced 
in respect of the disputed land depends 
entirely upon whether the ticcaday*$ right 
of occupancy existed or not, and the 
covenant itself cannot, in my opinion, 
legitimately be read as an acknowledg- 
ment of the absence of such a right. 

The appellant further relies upon the 
presumption in his favour arising from 
the Record of. Rights which was finally 
published in April 1896 and which des- 
cribed the disputed land^ as hahasht of the 
ticcaday hut not ztyait. If we are satisfied 
that there was an acknowledgment of the 
occupancy interest by the landlord in 
1897, the Record of-Rights becomes 
immaterial It is relied on, however, to 
show that, during the preparation of the 
record and up to 1896, there was appar- 
ently no claim by the Factory or Mr. 
Hudson to have the lands, recorded as 
the Factory’s occupancy holding. 

The reason for this, I think, is not far 
to seek. From 1894 up to 1397 there 
were repeated changes in the manage- 
ment of the Factory. In 1894 Harry 
Hudson, a young man of 24, without 
much experience was manager. At the 
end of 1896 or beginning of 1897 Mr. 
Hamilton Hudson (£. H. Hudson) took 
over charge. It was the first occasion 
on which he had independent charge of a 
Factory and he was quite new to the 
work. 

He was followed sixteen months 
later by Percy Hudson, also a young 
man without previous experience. 
The Survey and Record-of- Rights was 
the first in Bihar and it can hardly be 
a matter of surprise if these inexpsrien* 
ced Factory ntanagers failed to attach 
to such proceedings the same importance 
as one would iiow» after 25 years expe* 
rience the titility and value of Survef 
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Records. It is, therefore, not suprising 
to find that the entry in the record was 
allowed to go unchallenged at the time.** 

One other document was also much 
relied on by the appellant, w., the Road 
Cess Return dated the 27th October, 
1902, This document was prepared by 
Beni Prasad Singh the Am-Mukhtar of 
Mr. Hudson. It consists of two parts. 
The first part should contain details of 
lands in the actual occupation and cul- 
tivation of the person submitting the 
return, whilst the second part should com 
tain details of land held by cultivating 
raiyat. 

At first sight, therefore, part I ought 
to contain details of the disputed land in 
the actual occupation and cultivation of 
the ticmdar on whose behalf the Return is 
made, whereas it seems, at all events, 
doubtful whether it could properly be 
entered under part II. The disputed 
land was in fact entered in part II as 
well as 2 bighas 9 cottas of another tenant 
which was apparently under the direct 
cultivation of the ticcadar. 

There is a note, however, in small 
print at the bottom of part I to this 
effect — 

In the body of the statement should be enter- 
ed only nij jote land and such uncultivated lands 
in the use and occupation of the makers of the 
Return as are capable of assessment on their 
annual value, 

It is contended that by making this 
Return the ticcadar acknowledged that 
the land in suit was nij jote land or, at all 
events, that it is evidence indicating that 
he considered it as such. According to 
S. 116 of the Bengal Tenancy Act, pro- 
prietor’s private lands are known in Ben- 
gal as hamate nij or nij jote and in Bihar as 
ziraitif nij 5#V, or kamat. It is argued 
from this that the inclusion of the dispu- 
ted land in part I of the Road Cess Re- 
turn must be taken as having been made 
after due deliberation and with full know- 
ledge of the exact phraseology of the sec- 
tions of the Bengal Tenancy Act. 

I am quite unable to attach any impor- 
tance to the entry. The land had to be 
entered in one or other of the schedules 
and even if it was placed in the wrong 
schedule according to the instructions at 
the bottom of the page, it was a very 
natural mistake to make. It is a mistake 
also, if it be such, which applied to the 
2 highas 9 cottas of the other tenants 
land and it is not suggested that this was 
landlords’ zerait. The document was put 


in on behalf of the plaintiff and it was- 
not drawn to the attention of any of the 
defendant’s witnesses nor were they ask- 
ked to explain it. It may well be that 
just as the word ^^zeraif* in Bihar is an* 
apt term to designate indigo zerait^ so the 
ticcadar i if he thought about it at a{l, con- 
sidered that nij jote^ which is 

synonym for zerait^ bad the same signi- 
ficance. 

It is moreover, nobody’s case that the 
land IS nij jote in the sense in which 
it is used in the Bengal Tenancy 
Act and this document, in my opinion, 
affords no evidence from which any in- 
ference can be drawn. In the Road Cess 
Return, dated the l9th November, T912, 
also put in by the appellant, under the 
heading of “area of the zerait and hakashf 
lands” is entered 36 bighas 7 cottas 11 dhurs^ 
zerait which negatives the suggestion 
that the disputed land was bahasht. That 
Return was made before the last ticca 
lease expired and indicates that at that 
time, at all events, the ticcadar consider, 
ed the disputed land as such. 

In the view I take as to the recognition 
of Mr. Hudson as an occupancy tenant 
in 1897 it is not strictly necessary to de- 
termine whether Nathu Lai’s occupancy 
right was included in the conveyance of 
the 23rd July, 1890 although I have al- 
ready expressed my opinion upon this 
point. It is clear that Nathu Lai after 
1890 made no attempt to exercise any 
rights of occupancy over the land or to 
dispute his transferee’s claim thereto. 

It is equally clear that in 1897 the 
Factory was in possession and asserting 
a right of occupancy and if my conclusion 
is accurate that the occupancy right in 
the Factory was then recognised, it is 
immaterial whether it passed by the con. 
veyance from Nathu Lai, 

In my opinion the appeal should be dis- 
missed with costs. 

Da8> J* * — I regret that I am unable to^ 
agree with my Lord the Chief Justice. 
The important events connected with 
this litigation have all been stated by 
my Lord, and I do not propose to feca- 
pitulate them. 

On the arguments that have been 
advanced before us, three important 
questions arise for consideration; 1st 
did Nathu Lai purchase 34 bighas 7 cottas^ 
11 dhurs of occupancy holding and was 
bis purchase recognised by Sunder Sahay^ 
the then landlord ? Secondly, did Nathu. 
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i-al convey these lands to Mr. Hudson 
by the Indenture dated the 23rd July 
1890 ; and thirdly, was Mr. Hudson re- 
cognised as an occupancy tenant in res- 
pect of these lands by the plaintiff, who 
had purchased the interest of Matuk Lai, 
the successor- in- title of Sunder Sahay ? 
[The Judgment then discusses the evi- 
decree concerning the tenancy in favour 
of Nathu Lai and continues as follows: — ] 
I now come to the letter. Exhibit E, 
which is strongly relied upon by the de. 
fendants. It is in my opinion, always 
dangerous to come to any conclusion on 
the question of forgery on a mere com- 
parison of the writing in a disputed docu- 
ment -with the writings in admitted docu- 
ments. 

The plaintiff relies upon the admitted 
signature of Sunder Sahay in Exhibits 4, 
14 and 14. A and contends that a mere 
comparison of the signature of Sunder 
Sahay in Exhibit E with his admitted 
signatures in Exhibit 4, 14 and 14.A will 
demonstrate that his signature in Exhibit 
E h?is been forged. That the style of the 
signature in Exhibit E is different from 
the style in Exhibits 4, 14 and 14-A can 
admit of no doubt whatever. 

The learned Subordinate Judge con- 
cedes that the signature in Exhibit E is 
much larger than the signatures in the 
admitted documents ; but he thinks that 
there is no essential difference. Mr. Justice 
J wala Prasad, with his knowledge of the 
Persian script, has recorded an unhesitat- 
ing finding to the effect that 

“ the signature in Exhibit E is widely different 
from bis admitted signature in the other docu- 
ments. ” 

I attach very great importance to the 
view which has been expressed in the 
Court by Mr. Justice Jwala Prasad, but 

I prefer to rest my decision on the un- 
impeachable evidence furnished by the 
letter itself. 

The letter runs as follows : — 

. •• I have on your application recognized 
you as cultivator of 36 bighas 7 cottas 

II dhufs of occupancy holding having 
a,nnuA\* jama of Rs. 197-14*0 including 
rent apd the road cess to be levied by the 
Government in future lying in Mauza 
Etwarpur Jainti constituting my pro- 
prietary interest, that you have purchased 
from the tenants of the village. Yours 
sincerely, Sundar Sahay, hahalam khud (by 
my own pen). 

« Mr. Hasan Imam has argued that the 
inclusion of road-cess to be levied by 


the Government in future in the jama of 
Rs. 197 14-0 is highly suspiciolis becausa 
admittedly the first of the Road Cess Acts 
was not introduced till the 3rd June 1871. 
That may be so, but it may well be that 
legislation as to the imposition of a road- 
cess was in the contemplation of the 
Government for many years prior to the 
actual introduction of the Bill in the 
Council and I would not be prepared to 
hold that the letter has been forged merely 
on the ground that there is a reference in 
it to the road cess to be levied by the 
Government in future. 

But it is impossible to rely upon the 
letter in so far as it asserts, first, that the^ 
Mauza was his proprietary interest, and, 
secondly, he had recognised Nathu Lai as 
his occupancy tenant in respect of 36 
bighas 7 cottas 1 1 dhurs of land purchased 
by Nathu Lai from the tenants. 1 have 
shown from the batway a khasra that the 
Mauza did not constitute the proprietary 
interest of Sunder Sahay in 1864 and I 
have also sho'wnthat Nathu Lai had only 
8 bighas 6 cottas 9i dhufs of occupancy 
holding in lb68. 

There is an other point in connection 
with this letter which is worthy of our 
consideration, the use of the expression 
“ bakalam khud'' to convey the idea that 
the signature in the letter was made by 
his own pen. Now, there are two ex- 
pressions which m-ty be used to convey 
the same idea ; ^'bakalam khud j* and 
kalam khas. In the documents which bear 
the admitted signatures of Sunder Sahay 
the expression used is bakalam khas. This 
is the only document in which the other 
expression is used. 

The view of the learned Subordinate 
Judge is that “ bakalam khas " which is an 
idiomatic expression may have been 
written at the suggestion of better scho- 
lars than himself and ** bakalam khud '* of 
his own motion. I am wholly uncon- 
vinced by the argument which has been 
employed by the learned Subordinate 
Judge. One of the most useful 
tests in considering a case of forgery is 
to see whether a clear dissimilarity of 
habit can be traced through the docu- 
ments tendered. If there exists such a 
dissimilarity, then it is difficult to say 
that the same person wrote them all. 
The judicial mind has constantly taken 
advantage of the characteristic peculiari- 
ties of individuals when a question has 
been raised whether their writings have 
been forged, such peculiarities being 
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most commonly manifested in the for- 
.mation Of an idea or in the mode of 
spelling particular words. * 

The test is a useful one and there is no 
reason why we should not apply it here. 
Having anxiously considered the internal 
evidence furnished by the letter itself in 
the light of admitted facts and circum- 
stances as to which there can be no dis- 
pute whatever, and giving due weight to 
the opinion of Mr. Justice Jwala Prasad, 
I have come to the conclusion that Exhi- 
bit E is not genuine and ought not to be 
relied upon. Exhibit D stands on no 
better footing. It purports to be a list of 
documents kept by Nathu Lai and is 
dated the 14th January 1869. 

If, as I hold. Exhibit E is not a 
genuine document, I cannot rely upon 
Exhibit D at all. The important ques- 
tions which arise in connection both with 
Exhibit D and E are these, first, whether 
Sunder Sahay was the sole proprietor of 
an estate in 1864 ; And, secondly, whether 
in 1864 Nathu Lai did have 36 higkas 7 
cottas 11 dhurs as his occupancy holding? 

The admitted Collectorate partition in 
1868 and the hatwara khasra^ Exhibit 22, 
clearly establishes that Sunder Sahay 
was not the sole proprietor of the* estate 
in 1864 and that in 1864 Nathu Lai could 
not have had 36 higha$7 cottas 11 dhurs 
of occupancy holdings. The hatwara 
hkasva not being open to any suspicion 
whatever, it must follow that any docu- 
ment which contradicts the hatwara khasra 
cannot stand. I hold that Nathu Lai 
did not have 36 highas 7 cottas 11 dhurs of 
occupancy holding. 

The next question is, assuming Nathu 
Lai acquired occupancy rights in these 
lands, did he convey these rights to 
Hudson by the indenture, dated the 
23rd July 1890. The operative words 
here are, 

* all and every one of the said Talooks 
Mam^m and lands or parts or shares 
therein of which the particulars are con- 
tained in the said schedule hereto and 
also all others, if any, the hereditaments 
and property belonging to or forming part 
of or held with the said Talooks, Mauzas 

and lands and all manner of 

rights, liberties, easements, privileges, 
profits and commodities, emoluments, 
advantages and appurtenances whatsoever 
to the said Talooks, Mama land, Indigo 
Concern and hereditaments belonging to 
or in anywise appertaining or therewith 


usually held, used, occupied, possessed or 
enjoyed ” 

It is conceded that the pafticulars of the 
disputed lands are not to be found in the 
schedule of the *' Talooks Mmzas and 
lands** annexed to the deed of convey- 
ance ; but it is argued first, that they fall 
within the description, 

“ and also all other, if any the hereditaioents 
and property belonging to or forming part of or 
held with the said Talooks Mauzas and lands’* 

and secondly, that they are covered by 
the conveyance of 

“ all manner of rights, liberties, ease- 
ments, privileges, profits, commodities, 
emoluments, advantages and appurtenan- 
‘ces whatsoever to the said Talooks,* Mau^ 
zaSf land, Indigo Concern and heredita- 
ments belonging to or in anywise apper- 
taining or therewith usually held used, 
occupied possessed or enjoyed.** 

The latter argument is,B. short one and 
may be disposed of at once. I think it is 
well understood that the words upon 
which reliance is placed were intended to 
pass and in fact did pass only those 
rights which are known as incorporeal 
hereditaments, that is to say, such rights 
as are not accompanied by actual pos- 
session. 

But it was argued that a right of 
occupancy such as is claimed in the dis- 
puted lands is an incorporeal hereditament 
and must be deemed to have passed by 
the words employed. From one point of 
view Mr. Manuk is correct for a right in 
the land is, in strictness, like any other 
right, incorporeal. The truth is that 
there always has ^been some confusion 
between the right of property and subject 
of property, a confusion which it was 
necessary for the conveyancers to avoid. 

It is, therefore, more relevant to en* 
quire whether in conveyancing there is 
any distinction between corporeal and 
incorporeal hereditaments than whether 
logically there ought to be any distinction 
between them. Now, the old modes of 
conveyancing under which an estate ac- 
companied by possession passed bylive^ 
while future estates and other rights in 
land passed by grant, gave a practical 
rule for distinguishing between corporeal 
and incorporeal hereditaments. The old 
conveyancing test is now obsolete ; but 
the distinction is still maintained, and 
such rights as are not accompanied by 
exclusive possession are classed amongst 
incorporeal hereditaments whereas those 
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rights which entitle the owner to the 
present possession of the land or to receipt 
of rent and profit are classed as corporeal 
hereditaments. 

It is quite true that a right of occu- 
pancy, looked at from the point of view 
of right of property and not subject of 
property, is incorporeal in its nature but 
the actual possession of the land to which 
a person having right of occupancy is 
entitled, attracts it to the class of corpo- 
real hereditaments. I am of opiniDnthat 
the disputed lands are not covered by the 
words upon which reliance has been 
placed by Mr. Manuk, 

I have now to consider whether the dis- 
puted ‘lands are covered by the words, 
“and also all other lands if any the here, 
ditaments and property belonging to or 
forming part of or held with the said 
ialoohs^ mauzas and lands.” 

Now it will be noticed that the recital 
is far more specific and certain, in that 
it confines the operation of the deed to 
“the talooks, mauzas, villages, lands, 
hereditaments and premises of which 
the particulars are set forth in the sche- 
dule. 

Prima facie, the operative part not 
only covers the taloohs, mauzas and lands 
or parts or 'shares therein of which the 
particulars are contained in the schedule 
but extends the operation of the deed to 
“ also all other lands, if any, the heredi- 
taments and property belonging to or 
forming part of or held with the said 
talmks, mauzas and lands.” 

The critical question is whether the 
operative part is so clear that it must pre- 
vail over the recital. It is quite true that 
the recitals in a conveyance are subordi. 
nate to the operative part and that, con- 
sequently, where the operative part is 
clear, it is treated as expressing the inten- 
tion of the parties, and it prevails over 
any suggestion of a contrary intention 
.afforded by the recitals ; but it is well 
established that where the operative part 
is doubtful and it is impossible to say, 
on a mere reading of it, to which proper- 
ties it Ttfers, then the recitals can and 
ought to be used to explain its meaning, 
and that while, for the purpose of con- 
struing the operative part, the whole of 
the instrument may be referred to, yet 
the recitals leading upto it are more likely 
to furnish the key to its true construction 
than the subsidiary clauses of the deed. 
Pot instance parcels of a deed describ- 


ed with certainty are not cut down by 
recitals showing that something* less was 
intended to pass ; but the recitals assist 
the construction of the operative part 
where there is an ambiguity in the 
operative part as to the property affected. 

The case of Walsh v, Ttzvaniou (1) may 
be usefully considered in this connection. 
The deed, which was a marriage settle^ 
ment, recited a mortgage to the Bank of 
England of certain of the lands belong- 
ing to the Trevanions and then it recited 
the intended marriage of Trevanion with 
Miss Trelawney, and it recited further 
that, “ upon the treaty of the said intend- 
ed marriage,” it was 
“ agreed that such of the hereditaments 

as are comprised in the said recited 

indentures of mortgage should be settled ; 
to certain uses, etc.” 

“ The deed then went on : 

“ Now, therefore, for carrying into exe- 
cution the said agreement they, the 

said Trevanions ” 

direct, limit and appoint that 
“ the messuages or tenements, lands 
and other hereditaments, hereinafter 
granted, released and confirmed, or ex- 
pressed as intended so to be,” 

“ shall be and remain (but subject and 
charged as herein before mentioned) to 
the uses, etc.” 

It was agreed that, so far as the reci- 
tals went, only those properties belong, 
ing to the Trevanions (father and son) 
which were subject to the mortgage in 
favour of the Bank of England were in- 
tended to be conveyed ; but then the ope- 
rative-words were these : 

“ All and singular the messuages, 
lands, tenements and other hereditaments 

of them the said Trevanion and 

situate, lying and being within the manor 
of Carhais, and also within the several 
parishes of St. Michael. Carhais, Ouby, 
Goran Probus Veryan, St. Teath and St. 
Denis, in the said Country of Cornwall, 
and which are intended to be specified 
and described in the schedule hereunder 
written, but which schedule is not 
intended to abridge or affect the gene- 
rality of the description herein before 
expressed and contained.** 

The schedule annexed to the deed speci- 
fied and contained such of the messuages, 
lands and hereditaments lying in the 
manor of Carhais and the several parishes 

(1) (1850) 15 Q. B. 733»19 

117 E. R. 636*14 Jur. 1134. 
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imentioned in the deed as were specified 
and contained in the schedule to the 
mortgage in favour of the Bank ef 
England. The plaintiffs relied upon the 
recitals and the schedule and contended 
that such messuages, lands and here* 
ditaments only as were mortgaged to the 
Bank of England, and no others, passed 
by the deed. 

The defendants, on the other hand, 
relied upon the operative part and 
especially upon the statement that the 
schedule was not intended to abridge or 
affect the generality of the expression 
used in the operative part, and contended 
that all the messuages, lands and tene- 
'ments situate lying and being within the 
manor of Carhais and several parishes 
mentioned passed, and not only such of 
them as were mortgaged to the Bank of 
England, 

Stopping here for a moment, I may 
ask myself the question whether the 
words employed in the deed upon which 
reliance is placed by Mr. Manuk have 
any larger operation than the words upon 
which the defendants relied in the case 
cited. In the case before us, certain pro- 
perties are conveyed by a schedule, and 
there is no conflict whatever between the 
recitals and the schedule but then the 
deed conveys 

** also all other lands if any, the hereditaments 
and property belonging to or forming part of or 
held with.” 

the properties described in the schedule. 

In the case cited, the conveyance waS 
also by a schedule which also agreed 
with the recitals ; but then the deed pro- 
vided that the schedule was not intended 
to abridge or affect the generality of the 
expressions used in the operative part. 
In my opinion, no distinction on principle 
can be drawn between the words on 
which the defendants in the case cited 
relied and the words upon which Mr. 
Manuk relies. 

Patteson, J., delivering the judgment 
in the case thought that the rule of cons- 
truction was this that, when the words 
in the operative part of a deed were clear 
and unambiguous, they could not be con- 
trolled by the recitals or by the other 
parts of the deed ; but that when these 
words were of a doubtful meaning the 
recitals and other parts of the deed may 
be used as a test to discover the intention 
of the parties, and to fix the true meaning 
of those words. Taking, then, the words 
upon which the defendants relied, 


namely, 

** but which schedule is not intended to* 
abridge or affect the generality of the* 
expression herein before expressed and 
contained ” 

the learned J udge said as follows: 

“ These words are not clear and un- 
ambiguous, they may either include all the 
lands of the parties situate in the m^nor 
and parishes mentioned, whether these 
lands be specified and described in the 
schedule or not, or they may include only 
such lands in the same manor and pari- 
shes as are virtually and in substance 
specified and described in the schedule, 
though they may be imperfectly and 
inaccurately so specified and described. 
The latter meaning is the more sensible 
and probable one to be collected from 
the words used, independently of any 
supposed intention of the parties, or any 
other parts of the deed. At any rate, the 
former meaning is not clear and un- 
ambiguous. 

” We must, therefore, look to the recitals and 
other parts of the deed ; and ^Ahen we do so, it is 
utterly impossible to doubt but that the i^arties 
intended to confine the operation of the deed to 
the lands which were m mortgage to the Bank of 
England ” 

Are the words on which Mr. Manuk 
relies any more clear and unambiguous 
than the words upon which the defen- 
dants relied in the case cited ? They may 
include, on one interpretation, every bit 
of land lying within the ambit of the 
Talooks, Mauzas and lands conveyed ; 
but then the conveyance would include 
much that did not belong to the grantor, 
for instance, the occupancy holdings of 
tenants other than the grantor ; or they 
may include only such lands in the pro- 
perties conveyed as are virtually and in 
substance specified and described in the 
schedule though they may be imperfectly 
so specified and described. 

For instance, such tenancy lancjs as 
were purchased by the grantor during the 
subsistence of the ticca and which became 
an accretion to the ticca would pass under 
these words— though they may not have 
been specified in the schedule, if the ticca 
itself was so specified. I am of opinion 
that the latter interpretation is correct,, 
and that the words relied on were added 
for greater safety, in order to guard against 
any possible misapprehension as to the 
true position. But, if the latter inter-^ 
pretation is not correct, there is at least 
some ambiguity in the words employed.. 
We are then entitled to look to the 
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recital and other parts of the deed and 
when we do so, it is impossible to doubt 
but that the parties intended to confine 
the operation of the deed to the proper- 
ties specified in the schedule. 

Apart from any other consideration, I 
do not see how the occupancy holdings 
of a tenant can be said to belong to or 
forn^ part of or be held with a ticcadari 
village. It is only on the hypothesis that 
occupancy holdings purchased by a ticca- 
dar prior to the commencement of the 
ticca do not belong to or form part of the 
ticca village that the ticcadar is entitled to 
retain the occupancy holdings on the 
expiry of the ticca^ If they do belong to 
or form part of or are held with the Ucca- 
dati village, then there is no escape from 
the conclusion that they should be made 
over to the landlord on the expiry of the 
ticca lease. 

But in truth an occupancy holding 
forms a property by itself and is capable 
of being held and is in fact held distinct 
and apart from the estate, within the 
ambit of which it may happen to lie. 
Even a cursory examination of the 
Bengal Tenancy Act will establish this 
point. An occupancy holding is heritable, 
it is transferable with the consent of the 
landlord. The raiyat is entitled to cut 
down trees, provided there is no local 
custom to the contrary. Section 65 pro- 
tects the tenant from ejectment for non- 
payment of rent, but allows the landlord 
to bring the holding to sale with the 
result that the surplus sale proceeds are 
available to the tenant. This is a clear 
recognition of property in the raiyat 
distinct and apart from the parent estate. 

Section 76 and Section 77 entitle the 
raiyat to effect substantial improvements 
including the erection of a suitable dwell- 
ing house for himself and his family. 
Section 85 authorizes sub-letting subject 
to cerj:ain restrictions. Section 1 60 treats 
a right of occupancy as a protected in- 
terest not liable to be annulled by a pur- 
chaser of the superior tenure at a sale in 
execution of a decree for arrears of rent. 
The last mentioned section is itself aeon- 
elusive answer to the contention of Mr. 
Manuk;Tor, if an occupancy holding be- 
longed to or formed part of or was held 
with a superior tenure, it is difficult to 
understand how it could exist as a sepa- 
rate property after the purchase of his 
superior tenure at a sale in execution of 
u decree for arrears of rent. 


I am of Opinion that the words relied 
upon by Mr. Manuk did not pass'the occu- 
pancy holdings in question and that Mr. 
Hudson did not acquire the disputed lands 
by the conveyance of the 23rd July, 1890. 

The last question is — Was Mr. Hudson* 
recognized by the plaintiff as an occu- 
pancy tenant. Now, before dealing with 
the evidence on the point, it is well to 
examine the principles upon which the 
doctrine of recognition rests. When all 
the cases are analysed it will be found 
that the doctrine is merely the applica- 
tion of the rules of acquiescence or waiv- 
er, preventing a party who has acquies 
ced in a state of things from turning round ' 
and alleging a different state of things. i 

It is not an artificial rule entitling a 
person to the status of an occupancy ten- 
ant on mere proof that money paid by 
him has found its way to the landlord’s 
pocket ; but, as the rule is founded on 
reason and good sense, it must be shown 
as a condition precedent for the applicabu 
lity of the rule, that the landlord accepted 
the money as the rent of the holding and 
the person paying it as the occupier of the 
holding and as paying on his own ac 
count. [See the decision of the Judicial 
Committee in Naha Kumari Debi v. Behari 
Lai Sen (2;.] 

It is well established that parties can- 
not be said to acquiesce in the claims of 
others unless they are fully cognizant of 
their right to dispute them, and that, ' 
where acquiescence is relied on, it must 
be shown that the person acquiescing was 
aware of the matter in which he acquies- 
ced, and of the effect of such acquies- 
cence. Recognition, like waiver, must be 
an intentional act with knowledge. 

In the case of Mritunfoy v. Go pal 
Chunder (3) the facts were these: the 
holding stood in the name of Joheerud- 
din and the landlord brought a rent suit 
against Joheeruddin and caused the hold- 
ing to be sold in execution of the decree, 
which he obtained for arrears of rent. 
The plaintiff thereupon brought a suit for 
recovery of the holding on the allegation 
that he and Kaiee Kumar had purchased 
the holding before the rent suit in which the 
holding was sold and had been recognized 


(2) (1907) 34 Cal. 902* U C. W. N, 865* 

6C, L J 122*4 A. L. J 570*9 Bom. 
L R. 846*17 M. L. ]. 397 (P. C.). 

(3) (1868) 10 W. R. 466*2 B. L. R. A. C.. 

131. 



638 Patna 


BHONU LAL V, W. 4. VINCBNT (DaS, ],} 


1922 


1896 ; and the plaintifipR case is that it 
was arranged between him and the out* 
going proprietor Matnk Lai that, in lien 
of interest due on the purchase*money 
which remained unpaid, he would pay 
Matuk Lai such income as he did receive 
from the conveyed property, namely, 
Rs. 500 as ticca rent, and Rs. 20 as rent 
of the occupancy holding of CowsanMian 
which had always been excluded from the 
Ucca, Rs. 520 in all. Exhibit 7, according 
to the plaintiff sets out the arrangement 
between him and Matuk Lai, and shows 
that, after giving a deduction for Rs. 138 
which, according to Exhibit 7, Matuk 
Lai had received from the tenants there 
was a sum of Rs. 382 due by the plaintiff 
to Matuk Lai which the plaintiff paid to 
Matuk Lai and for which he received the 
receipt Exhibit 7. Exhibit 8 purports 
to give a list of the raiyats from whom 
Rs. 138 was collected. 

Now, as is usual in these cases, each 
side challenges the documents on which 
the other side relies. The plaintiff says 
that Exhibits I and K have been fabri- 
cated by the defendants in order to make 
it appear that Rs. 138 was paid by Mr. 
Hudson as rent of the occupancy hold- 
ings, and the defendants retort that Exhi- 
bits 7 and 8 have been fabricated by the 
plaintiff in order to make it appear that 
that sum of money was collected by 
Matuk Lai from the raiyats, of whom 
Mr. Hudson was not one. 

Now the common case of the parties 
is that Rs. 138 was in fact collected by 
Matuk Lai at a time when he was in 
actual possession of the Zemindari, 
though he had executed a sale- deed in 
favour of the plaintiff. They differ as to 
the source from which the collection was 
made, the plaintiff asserting that it was 
made from tenants of whom Mr. Hudson 
was not one, the defendants insisting 
that it was made from Mr. Hudson him- 
self. 

Now the genuineness of Exhibit 7 has 
been proved beyond dispute by one of 
the witnesses examined on behalf of the 
defendants. Exhibit 8, however, stands 
on a different footing. It is a document 
which could be prepared at any time by 
any enterprising Zemindar and I agree 
with Mr. Manuk that we ought not to 
attach any importance to it. Now Exhi- 
bit 7 establishes that Matuk Lai had 
received Rs. 138 from the tenants. The 
word is used in the plural, yeyayamn 


gayaraya^ and certainly throws suspicion 
on the defendants* case that that sum of 
money was collected from Mr, Hudson 
himself. It conclusively establishes, in 
my opinion, that so far asMatuk Lai is con- 
cerned, he was not aware of the fact that 
the collection had been made from Mr. 
Hudson, though, it does not establish 
that Mr, Hudson in fact did not pay it. 

I now come to Exhibit I, which &fter 
the exclusion Exhibits N and N-l consti- 
tutes the only documentary evidence of 
receipt of rent by Matuk Lai from Mr. 
Hudson. It purports to be a rent receipt, 
dated the 18th Baisakh 1303 granted on 
behalf of Matuk Lai to Mr, Hudson in 
respect of raiyati lands. The receipt is 
for Rs. 138, and was actually signed by 
Khub Lai Patwari, nephew of Dwarka 
Lai Patwari. 

The plaintiff asserts that This rent 
receipt has been fabricated by the defen- 
dants, and he relies upon Exhibit 7 con- 
taining the statement of Matuk Lai him- 
self that he had collected Rs. 138 from 
the tenants. Now the defendants have 
undoubtedly put forward forged and 
fabricated documents in support of their 
case, Exhibit E, Exhibit D, Exhibits 
H, HT, H 2 and H-3 and Exhibit N. 
I am bound, therefore, to look upon any 
document produced by the defendants 
with suspicion and require the strictest 
proof of its genuineness. 

Now there are three points that at once 
arise in connection with this rent receipt. 
In the first place, according to what cal- 
culation and on what basis was Rs. 138 
paid on the 18th Baisakh 1303 ? The 
defendants* own case is as shown by 
Exhibit R that the rent was payable in 
twokists of Rs. 98-15-0. Now every rent 
receipt ought to show in respect of which 
kist the rent is paid. The form of 
receipt as given in the Bengal Tenancy 
Act, Schedule II, requires the kist in 
respect of which the rent is paid fo be 
stated. 

So far as the form is concerned, Exbi- 
bit 1 complies with the provisions of the 
Bengal Tenancy Act, but it is Remark- 
able that only the year is mentioned in 
that portion of the receipt where the 
kist in respect of which the rent 
was paid ought to have been stated. 
The reason is not far to seek; for, 
if the rent was payable in two kists, 
then the payment of Rs. 13B on the 18th 
Baisakh 1303 was certainly an over- 
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payment. Now, in making this point, I 
must make it clear that no pardon of the 
rent alleged to have been paid on the 
18th Baisakh was appropriated towards 
m'rears of rent. The receipt, Exhibit 1, 
shows that thte whole of Rs. 138 was ap- 
propriated towards current rent. But then, 
there is this difficulty that the current 
rent could never exceed Rs. 98-15' 0, if 
as Exhibit R shows, the rent was payable 
in two kists. 

If it be argued that the statement as to 
the kists in Exhibit R was a mistake on 
the part of the pleader of the respondents, 
then the respondents are in a worse 
position ; for if there be no agreement 
between the parties or established usage 
to the contrary, a money rent is payable, 
under Sec. 53 of the Bengal Tenancy Act, 
in four equal instalments falling due on 
the last day of each quarter of the agri- 
cultural year, and the current rent, in the 
present case, could never exceed 
Rs. 49-7-6. Now the only argument of 
Mr. Manuk is that, if he were forging 
a document, he would have forged it so as 
to make it consistent with the agreement 
between the parties as to the instalments 
in which the rent was payable. But 
there is an obvious weakness in the argu- 
ment. 

The one fact established -beyond all 
reasonable doubt is that Maluk Lai did 
collect Rs. 138. The plaintiff was in 
possession of Exhibit 7, the receipt 
granted by Matuk Lai to him and of the 
lease Exhibit I in which it was recited 
that Rs. 138 had been collected by Matuk 
Lai. That being so, it was obviously 
impossible for him to make any other 
case but this that that Rs. 138 had been 
collected by Matuk Lai from him. 

Secondly, the non-production of the 
books of account by the defendants ought 
to have an important bearing on the 
question. The defendants must have 
known that the genuineness of Exhibit I 
would be the critical question in the case, 
and it was possible for them to establish 
the payment of rent by them beyond all 
reasonable doubt by the production of 
their acct)unt.books. I wholly disbelieve 
the exp^nation which has been offered, 
namely, that the books of account are 
not in existence ; and the inference which 
I draw from the non-production of the 
books is that, if produced, they would 
not support Exhibit I. 

Lastly, I am suspicious of the person 
who actually signed the rent-receipt on 
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behalf of Matuk Lai. Now the Bengal 
Tenancy Act requires a rent- receipt to be 
signed ei her by the landlord or his 
authorised agent. Exhibit I was in fact 
signed by Khub Lai, who described him^ 
self as “ Patwari, nephew of Dwarka Lai 
Patwari/* 

Now it is admitted that Dwarka Lai 
was the only registered Patwari of Matuk 
Lai; but it is contended by Mr. Manuk 
that Khub Lai had authority from Matuk 
Lai to grant rent- receipts, and he relies 
upon the evidence of Prayag Dutt, Baldeo 
Lai and Bhootan Misser. Now all that 
Prayag Dutt says is that Khub Lai was 
the nephew of Dwarka Lai and that “ he 
used to work with Dwarka Lai.** 

This does not establish that he was the 
authorised agent of Matuk Lai. It is 
one thing to work with a Patwari, and 
quite another thing to have the same 
power as a Patwari in relation to the 
landlord. Baldeo Lai is the son of Khub 
Lai and he says that his father collected 
rent for Matuk Lai up to 1304. That 
may be so; but the authority t') collect 
rent does not carry with it the authority 
to grant rent receipts. 

‘ The question is not one of technicality, 
but of substance ; for it may well be that 
Khub Lai, as the nephew of Dwarka Lai, 
used to help Dwarka Lai in the matter of 
collection of rent just as many other 
persons must have helped Dwarka Lai. 
But an authorised agent for the purpose 
of granting rent-receipts diffeis widely 
from a collecting peon such as Khub Lai 
might have been. The last witness oi^ 
this point is Bhootan Misser, who asserts 
that Khub Lai was the Patwari of the 
putH under Matuk Lai, but in cross- 
examination he admits that he has seen 
no Parwana authorising Khub Lai to 
collect rent for Matuk Lai. 

In view of the admitted fact that 
Dwarka Lai was the registered Patwari 
of Matuk Lai, I altogether disbelieve this 
witness. Mr. Manuk also relied upon 
Exhibit N as showing that Khub Lai 
used to collect rent on behalf of Matuk 
Lai. I have no doubt that be did ; \)VLt 
the important fact to remember is that 
Exhibit N was signed as a rent-receipti 
not by Khub Lai, but by Matuk Lai him- 
self. That document makes it quite clear 
that Khub Lai was in the position of a 
collecting peon, and I have no doubt oa the 
evidence of Prayag Dutt and Baldeo Lai 
that that .was his position. I have exa- 
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milled the entire evidence connected with 
Exhibit I with great anxiety and 1 have 
come to the conclusion that it is notca 
genuine document and ought not to be 
relied upon. I have no doubt whatever 
that it has been fabricated in order that 
the defendants may take advantage of the 
admitted fact that Matuk Lai had collect- 
ed Rs. 138 from the tenants. I have 
also no doubt that they induced Khub 
Lai to make over the rent-receipt to them, 
just as later on they induced his son 
Baldeo Lai to produce the jamabandis 
Exhibits H, H-1, H 2 and H.3 in Court. 

I have next to consider the effect of 
Exhibit I on the fortunes of the case, 
assuming it to be a genuine document. 
All that this document establishes is that 
Mr. Hudson paid Rs. 133 to Khub Lai 
and received a rent-receipt from Khub 
Lai. But the question is not whether 
Mr. Hudson paid Rs. 133 as the rent of 
the disputed lands, but whether a land- 
lord having the right to recognize a 
trespasser as the tenant did recognize 
him as such. Exhibit 7 is very import- 
ant from this point of view, for Matuk 
Lai’s statement in Exhibit 7 is that he 
had realised Rs. 138 from the tenants. 

Now with reference to Exhibit I two 
questions arise, first, whether Khub Lai 
had any authority to bind Matuk Lai by 
recognizing Mr. Hudson as a ratyat, as- 
suming Khub Lai was the Patwari of 
Matuk Lai ; and, secondly, whether 
Matuk Lai himself could have recognized 
Mr. Hudson as a raiyat. On the first 
qustion, the decisions of this Court are 
conclusive. 

The late Chief Justice of this Court 
discussed the identical point in the case 
of Wyatt V. Sheo GoUnd Sahu (6). In 
the course of his judgment, he said as 
follows : 

“ The position and duties of a Patwari 
are well- toown. He is a poorly paid un- 
derling employed only to collect rents 
due to his master and to grant receipts 
for the same. His implied authority 
would extend to all subordinate acts 
which are necessary or incidental to his 

express authority In 

my opinion it is not within the scope of 
the authority of a rent collector to con- 
sent on behalf of his master to the trans- 
fer of an occupancy holding. That is an 

■““(ePoSie) l P. L, J.414»36 1.07777 « 8 Pat. 
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important act to be performed only by a 
person having some at least of the powers 
of a manager. I cannot accept the sug 
gestion which has been made that it lay 
on the landlord in this case to prove that 
the Patwari had not authority to comssnt 
to the transfer. Landlords would be in a 
very difficult position if it were held that 
Patwaris and other underlings should be 
presumed till the contrary is shown to 
have the power to sign away their 
master’s rights.” 

The same view was taken in the case 
of /anh’ Sahu v. Thakuf Run Bahadur 
Singh (7). There is no injustice in the 
rule propounded in these cases, or, as 
was pointed out in Russo-Chinese Bank v. 
Li Yau SamiS), ‘‘ the authority being thus 
represented to be limited, the party preju- 
diced as notice, and should ascertain 
whether or not the act is authorised.” 

I am of opinion that Exhibit I did not 
bind Matuk Lai and does not bind the 
plaintiff. 

But even if it be assumed that the te- 
ceipt granted by Khub Lai bound Matuk 
Lai, I do not see how it can be argued 
that it also bound the plaintiff. It will 
be convenient; at this stage, to consider 
an argument which was suggested rather 
than formulated by Mr. Manuk, namely, 
that the title in the tavzi passed to the 
plaintiff, not on the 13th July 1895, the 
date of the conveyance, but on the 29th 
August 1896, the date on which the 
plaintiff paid the purchase-money to 
Matuk Lai, and that consequently the 
recognition of the transfer of the tenancy 
by Matuk Lai on the 16th April 1896, the 
date on which the rent-receipt was grant- 
ed by Khub Lai to Mr. Hudson, com- 
pletely bound the plaintiff. 

The argument, in my opinion, proceeded 
upon a complete disregard of the essen- 
tial distinction between a sale and a 
contract for sale, a distinction which it 
was the object of Section 54 of the Trans- 
fer of Property Act to recognize and 
preserve. Now it will be noticed that it 
is not an essential condition fqr.. a sale 
that the purchase-money should be paid ; 
all that is necessary is that there should 
be a transfer of ownership in exchange 

(7) (1917) 2 P. L. J. 241 = 39 LC. 3^^ 

1 P,L W 658. 

(8) (1910) A. C. 174=79 L.J.P.C 60* 

26 T. L, R. 203. 
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for a price paid or promised or part paid 
and part promised and that the transac- 
tion, in the case of tangible immovable 
property of the value of one hundred 
rupees and upwards, should be evidenced 
by a registered instrument. Here the 
document of the 13th July 1895, purports 
on the’face of it to create a transfer. It 
is a conveyance and not an agreement to 
convey, and \it was executed, delivered 
and duly registered in accordance with 
law. What, then, is the position ?' 

I cannot do better than quote the 
weighty observation of Farran, C. J., in 
Tatia v. Bahaji (9). I am not, however,*’ 
said the distinguished Chief Justice, “as 
at present advised, prepared to assent to 
the train of thought which puts convey- 
ances of lands in the Mofussil, perfected 
by possession or registration, where the 
consideration expressed in the conveyance 
to have been paid has not in fact been 
paid, in the same category as contracts 
void for want of consideration. The 
radical distinction between a perfected 
conveyance and a contract does not seem 
to have been sufficiently borne in mind 
throughout the judgment,” 

In my opinion, the document operated 
as a conveyance on the date of its execu- 
tion, unless indeed it could be shown by 
the vendor that there was a separate oral 
agreement constituting a condition pre- 
cedent to the attaching of any obligation 
under the document. But such a separate 
oral agreement could be proved only by 
the vendor or his representative-in- 
intereet. 

For this proposition, the decision of the 
Judicial Committee in the case of Achal 
Ram V. Kazim Hussain Khan (10) is con- 
clusive. The defendants are not the 
representatives-in-interest of Matuk Lai, 
and consequently it is not open to them 
to CQptend that, though the document 
was executed on the 13ih July, 1895, and 
though it purported, on the face of it, to 
be a conveyance and not an agreement 
to convey, title, nevertheless, did not pass 
until the^payment of the purchase- money 
by the plaintiff to Matuk Lai, 

J 


(9) (1896) 22 Bom. 176, 

(10) (1905) 27 All. 271*321. A, 113*15 M. L. 
J, 197*9 C. W. N. 477=8 O. C. 155= 
8 Sar. 772 (P. C.). 
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But even if it be open to the.defendants 
to raise the contention, I am of opinion 
that they have not shown that the inten- 
tion of the parties was that title should 
not pass until the payment of the pur- 
chase-money. The only circumstance 
upon which the defendants rely is that 
the purchase-money was not paid till the 
29th August 1896. But it has been held 
in a series of cases that that circumstance 
is wholly immaterial ,* see Umedmal Mo* 
tiram v. Davu (11), Sayaji v. Namdio (12), 
Shih Lai v. Bhagwan Das (13), Baijnath 
Singh V. Paltu (14), Manogi Singh v. Sarat 
Lai Mahto (15), Nilmadhab Par hi v. Haram 
Prasad Par hi (16). 

On the other hand, Mr. Hudson cer- 
tainly accepted the position that the 
plaintiff had a good and valid title to the 
tonzi from the beginning of 1303 (8th 
September 1895). By the kahuliyai which 
Mr. Hudson executed in favour of the 
plaintiff, he agreed to be responsible to 
the plaintiff for the rent due to him by 
the tenants for the years 1303 and 1304; 
he could only have agreed to be so res. 
ponsible on the hypothesis that the title 
had passed to the plaintiff on the execu. 
tion of the conveyance. 

It must follow, then, in the view which 
I take, that the alleged act of Matuk Lai 
in recognising Mr. Hudson as an occu- 
pancy tenant cannot operate to the pre- 
judice of the plaintiff. Mr. Manuk, then, 
relies upon Section 60 of the Bengal 
Tenancy Act and argues that the only 
person who could give a valid receipt for 
the rent was Matuk Lai as he was admit- 
tedly the registered proprietor on the date 
when the rent receipt was granted. That 
may be so, but it is one thing to give a 
valid receipt for rent and quite another to 
recognize a person as having a right of 
occupancy in the disputed land. 

The question only arises on the 
hypothesis that the defendant apart 
from the recognition has no title 


(11) (1878) 2 Bom. 547. 

(12) (1899) 23 Bom. 525=1 Bom. L. R. 5. 

(13) (1888) 11 All. 244* (1889) A. W. N. 96. 

(14) (1908) 30 All. 125=5 A. L. J 96* 

(1908) A. W. N. 38. 

(15) (1901) 4 C. U J. 334. 

(16) (1913) 17 C. W, N. 1161 =20 I. C. 325= 

19 C. L. J. 146. 
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to the lands in dispute. If he has, the 
'question of recognition does not arise. 
The question is — can a person who haf 
conveyed his proprietary interest to 
another person but whose name is still 
borne on the Collector’s register by giving 
a rent receipt recognize a person as 
having a right of occupancy in the land 
who otherwise has no such right, I am 
of opinion that it is impossible to uphold 
the contention of Mr, Manuk. I must, 
therefore, hold that Exhibit I does not 
establish any ^recognition of the defen- 
dants’ status by the plaintiff. 

I now come to Exhibit K. This docu- 
‘'ment purports to evidence an adjustment 
of account between Mr. Hudson and the 
raiyats to which the plaintiff is not a 
party. It describes the proprietor of the 
Factory as a cultivator and discloses the 
fact that Rs. 395-12-0 was the rent due 
by him to the landlord in respect of the 
years 1303 and 1304 out of which Rs. 138 
had been paid by him. It is an ex parte 
statement by Mr, Hudson and stands on 
the same footing as Exhibit 8 which I 
have refused to take into consideration. 

This document, in my opinion, must 
stand or fall with Exhibit I; and as I 
have come to the conclusion that Exhibit 
I is not a genuine document, I can 
place no reliance whatever on Exhibit K. 
But, apart from any other consideration, 
I do not see how this document establishes 
a case of recognition, since the statement 
made in Exhibit K is that of Mr. Hudson 
and not that of the plaintiff. It is ele- 
mentary that an assertion by a tenant 
does not establish a case of recognition. 
It must be established that such an 
assertion was made to the knowledge of 
the landlord and that the landlord acquies- 
ced in the assertion deliberately and 
with knowledge as to its effect. 

Now, is there any proof that the plaintiff 
or his authorised agent was present at the 
transaction which resulted in Exhibit K, 
or that Exhibit K, was brought to the 
notice of the plaintiff or his authorised 
agent? The defendants have examined 
two witnesses in order to prove Exhibit 
K; Mr. E. H. Hudson whose writing 
appears on Exhibit K, and Gopal Lai, 
witness No. 11, who is alleged to have 
been present at the transaction. Now 
neither of them says that the plaintiff or 
his authorised agent was present when 
Exhibit K was drawn up and prepared 
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and there is no evidence at all to suggest 
that Exhibit K was ever brought to the 
notice of the plaintiff or his authorised 
agent. 

Now if in fact the plaintiff or his autho- 
rised agent was present at the transaction 
of Exhibit K or that Exhibit K had at 
any time been brought to the notice of 
the plaintiff, we would expect to have 
evidence on this point, since two witnesses, 
one of them being Mr. Hudson, have 
given evidence in connection with Exhi- 
bit K. It is, in my opinion, an inevitable 
inference from the failure on the part of 
the defendants to give any evidence on^ 
the point that the plaintiff was not present 
at the transaction which resulted in 
Exhibit K and that it was never brought 
to his notice. 

It has been suggested, however, that 
Haji Gowsan was present at the trans- 
action and that is sufficient to affect the 
plaintiff with notice of the contents of 
Exhibit K ; but Haji Gowsan, as Exhi^ 
bit 8 shows, was the gomasta of Matuk 
Lai, the outgoing proprietor and not the 
gomasta of the plaintiff. That being so, it 
is impossible to affect the plaintiff with 
notice of the contents of Exhibit K by 
the mere proof that Haji Gowsan was 
present at the transaction. 

I now come to the lease. The opening 
words are very important and run as 
follows : — 

I have obtained ticca patta of the 
whole and entire 8 annas of the Collec- 
torate partitioned patti including 36 
highas 7 cottas .11 dhuvs of Zcvait land 
lying as per boundaries given below...... 

at a consolidated uniform annual jama 
of Rs. 600.’* 

It is conceded that the 36 highas 7 
cottas 11 dhuvs mentioned in the lease are 
the disputed lands in the suit ; but it is 
contended by Mr. Manuk that the des- 
cription of these lands as zerait land§ does 
not conclude the defendants. I quite 
agree that the description does not con- 
clude the defendants ; but still it is evi- 
dence in the case and cannot be wholly 
ignored. Bhigtu Singh v. Raghu Nath 
Sahai (17). 

But quite apart from an/ other 
consideration, it is difficult to see 
why these lands should be specially 
included in the ttcca to be held by 


(17) (1908) 13 C. W, N. 135*1 I. C. 57l« 
9 C. L. J, 15. 
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the iiccaiaf along with other lands at a 
jama of Rs. 600 per annum, if in fact the 
Factory had a pre-existing title to these 
lands which gave it the right to hold these 
lands as its kasht lands at a jama of 
Rs. 19744-0 per year. 

Nowthe reason for not concluding a 
tenant by his description of land as zerait 
land*is this: that if in fact it were raiyati 
land, such a description, if it were con- 
clusive on the point, might have the effect 
of barring m perpetuity the acquisition of 
an occupancy right in the land. 

But the reason does not operate where 
the case of the tenant is, as it is here, 
that by,the lease itself the landlord recog- 
nised the tenant, as a tenant having rights 
of occupancy in the land, 

I think, therefore, that when we are 
considering, not whether the tenant can 
by lapse of time acquire a right of occu- 
pancy in the land but whether his status 
as an occupancy tenant has been recog- 
nised by the landlord by a series of trans- 
actions culminating in the lease itself, it 
is important to consider how the land has 
been described in the lease itself and 
whether there is a demise in respect of 
that land within the jama mentioned in 
the lease. 

The next important passage in the lease 
runs as follows : — 

‘‘There was Rs. 1,150 on account of 
rent for 1303 and I3u4 F. due by the 
tenants. Out of this Rs. 138 had already 
been received by the former proprietors, 
and the remaining sum of Rs. 1,012 was 
found justly payable to the landlords by 
the tenants and by me the ticcadar which 
I, the ticcadar have paid to them in cash 
and in one lump on getting receipts, 
and the landlords hnve brought it to 
their possession and appropriation, and 
I, the ticcadar^ will get the same from 
the tenants of the village and from my 
own ta%sil” 

The passage is so important that it is 
necessary to consider it line by line to see 
if it establishes a case of recognition by 
the plaintiff. To start with, it certainly 
does not establish the case of the plaintiff 
that the t'actory was in possession of the 
Touzi as ticcadar under the oral base du- 
ring the years 1303 and 1304 ; but I am not 
prepared to dismiss the evidence on this 
point of the plaintiff, Bhonnu Lai Chow- 
dhury, as deliberately false. The Factory 
was in possession under a lease which 


expired in 1302. Meanwhile,* Matuk 
H^gil had sold his proprietary interest to 
the plaintiff. Documentary evidence 
conclusively establishes that negotiations 
were proceeding with the Factory for a 
fresh lease. 

The position of the Factory as ticcadar 
for 1303 and 1304 was clearly recognised 
by the lease Exhibit I ; for on no other 
hypothesis could the Factory make itself 
liable for the entire rent due to the land- 
lord for 1303 and 1304 and recover those 
rents from the tenants. If their status 
as ticcadars for 1303 and 1304 has not 
been recognised by the plaintiff, then it 
would have been impossible for the Fac- 
tory to realise the rents from the tenant 
in respect of those years. 

The question, in my opinion, is not 
really one of fact, but ap inference from 
certain admitted facts, and, though I 
agree that there was no definite oral lease 
in favour of the Factory in 1303, which 
entitled the Factory to retain their ticca^ 
dari interest for the years 1303 and 1304, 
I cannot ignore the arrangement that was 
arrived at between the plaintiff and the 
Factory by which the status of the Fac- 
tory as ticcadar for the years 1303 and 
1304 was clearly recognised by the plain- 
tiff. Mr. Manuk, I think, is right in saying 
that when the Factory wanted to take a 
lease the plaintiff made this condition with 
the Factory : 

“ You make yourself liable to me for 
the rents due from the tenants for the 
years 1303 and 1304.** 

Such a condition was necessary, as the 
plaintiff was a new landlord and was not 
acquainted with the local conditions ; 
whereas the Factory, having been the 
ticcadar^ knew exactly what the position 
was. As a result of the arrangement 
between them, the Factory made itself 
primarily liable to the plaintiff for 
Rs. 1,012, irrespective of the question 
whether it could or could not collect it 
from the tenants, subject only to this that 
if the Factory suffered any loss in respect 
of the arrears for 1303, the plaintiff 
would be responsible therefor. 

Now, is there anything in the passage 
cited which proves that the plaintiff ac- 
cepted the position that the Factory was 
an occupancy tenant having succeeded 
to the interest of Nathu Lai in his 
occupancy holdings ? For nothing short 
of that will do, as the cases to which I 
have referred establish. The document 
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recites that 

“ there was Rs* 1,150 on account pf 
rent for 1303 and 1304 due by the 
tenants,** 

There is no suggestion here that 
Mr. HOdson was one of the tenants or 
that any portion of Rs. 1,150 was due 
from him. It was argued that it is this 
recital in the lease which establishes that 
Exhibit K was brought to the notice of 
the plaintiff. 1 am unable to accede to 
this argument. I quite agree that if it is 
a necessary inference from the recital that 
Rs. 1,150 on account of rent for 1303 and 
1304 was due by the tenants to the plain- 
tiff, that the plaintiff must have seen the 
contents of Exhibit K, then we must 
make that inference ; but, in my opinion, 
the inference is not a necessary or an 
inevitable one. 

It was possible for the defendants to 
establish by evidence that Exhibit K was 
brought to the notice of the plaintiff. They 
have examined two witnesses to prove 
Exhibit K, one of them being Mr. Hud- 
son himself. It is in my opinion, very 
significant that neither of these two wit- 
nesses says that Exhibit K was ever 
brought to the notice of the plaintiff. It 
was argued before us that it was impos- 
sible for the plaintiff to assert that 
Rs. 1,150 was due from the tenants unless 
he had seen Exhibit K, 

This, in my opinion, assumes the 
genuineness of Exhibit K. The argument 
of the plaintiff is that Exhibit K has been 
fabricated on the basis of this very recital 
in order to lend support to their case that 
a portion of Rs. 1,150 was due from them 
in respect of their occupancy holdings. 
Even if we accept the genuineness of 
Exhibit K, there is nothing in the recital 
to which I have referred to establish that 
Exhibit K must have been brought to the 
notice of the plaintiff. 

The utmost that can be argued is that 
the recital is consistent with the case of 
the defendants on whom, it must be 
remembered, the onus lies ; but then it is 
equally consistent with the case of the 
plaintiff'. 

Three different theories may be ad- 
vanced as to how the plaintiff came to 
accept the position that Rs. 1,150 was due 
to him on account of rent for 1303 and 
1304. 

One of the theories undoubtedly is that 
he accepted the correctness of Exhibit 
Another theory may be that he accepted 
the statement made by Mr. Hudson on 


the point ; and as the sum of Rs. 1,150^ 
the rent said to be due to him from tho^ 
tenants of 1303 and 1304, exceeded the 
ticca rent that was hitherto paid by the 
ticcadar to the landlord, which ticca rent 
was Rs. 500 per year, he accepted the 
statement without further question. 
Another theory may be that he accepted 
the figure from Matuk Lai who was the 
outgoing proprietor and who, as Exhibit 7 
shows, gave the information that Rs. 13? 
had already been received by him as rent 
from the tenants. 

The question, in my opinion, is one of 
entire speculation as to how the plaintiff 
accepted the position that Rs. 1,150 was 
due to him from the tenants for 13 )3and 
1304; and I must respectfully decline to 
be drawn into a Speculation on this point. 
There is no direct proof that the plaintiff 
was aware of the contents of Exhibit K. 
The circumstances in connection with the 
recital, to which I have already referred,, 
are equally consistent both with the case 
of the plaintiff as with the case of the 
defendants. In such circumstances, the 
defendants, on whom the onus of proof,, 
as to recognition lies, must fail. The fol- 
lowing passage from the judgment of 
Lord Halsbury, L. C., in the case of' 
Wa^clin v. L. and 5. W. Railway (18), 
may be usefully cited in this connection : 

My Lords, it is incumbent upon the 
plaintiff in this case to establish 'by proof 
that her husband's death has been caused 
by some negligence of the defendants, 
some negligent act, or some negligent 
omission, to which the injury complained 
of in this case, the death of the husband, 
is attributable. That is the fact to be 
proved. If that fact is not proved the 
plaintiff fails. If in the absence of direct 
proof the circumstances which are esta- 
blished are equally consistent with the 
allegation of the plaintiff as with the 
denial of the defendants, the plaintiff fails,, 
for the very simple reason that the plain- 
tiff is bound to establish the affirmative of 
the proposition ; Ei qu : affirmat non ei qui 
ncgat incumbit probatio** 

In my opinion, therefore, it is not a 
necessary or an inevitable inference 
from the recital to which I have referred 
that the plaintiff was aware of the con- 
tents of Exhibit K. Then the lease recites 
that 

“ Rs. 138 had already been received by 

(18) (1887) 12 A. C. 41*51 J. P. 404* 56 L, jL 
Q. B. 229. 
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IhB fofssitr proprietors.” 

Here, agein, there is no suggestion 
that the suta or rftoney had been paid by 
Mr. Htidson arid not by the tenants other 
than Mr. Hudson. In fact, Exhibit 7 
shows that Matuk Lai had received that 
sum of. money from rayanana ghat ay 
that is to say, from tenants (in the 
plural). 

Then comes the critical passage on 
which Mr. Manuk strongly relies : 

“ and the remaining sum of Rs. 1,012 
was found justly payable to the landlord 
by the tenants and by me the ticcadar 
which I, the ticcadar^ have paid to them 
in cash and in one lump on getting 
receipts and I, the ticcadar^ will get the 
same from the tenants of the village and 
from my own tahviV^ 

I confess that when the arrangement 
between the plaintiff and Mr. Hudson is 
remembered there is no difficulty in 
understanding what the passage means. 
Mr. Hudson was primarily liable to the 
plaintiff for Rs. 1,012, though he was 
entitled to recoup himself from the 
tenant ; and the statement that the sum 
of Rs. 1,012 was found payable by the 
tenants and by him, the ticcidar^ does 
not, in my opinion, carry with it an asser- 
tion that he was an occupancy tenant 
having a distinct liability for rent to the 
plaintiff in respect of the occupancy 
holdings. 

Nor does the recital that Mr. Hudson 
would recover the sum paid by him to the 
plaintiff from the tenants of the village 
and* from his own ** tahvil carry the 
case any further, for admittedly the loss 
would fall on his “ tahvil ’’ if he failed to 
recover any portion of the rent from the 
tenants. If I may appropriate the lan- 
guage of the learned Judges in the cases 
to which 1 have referred, there is nothing 
to shew in this passage what was the 
particular interest belonging to the 
defendant for he does not distinctly state 
what is the interest he distinctly claims. 

Nor does it amount to more than this, 
that he gaid the money or undertook to 
pay it i^' the names of the admitted 
^faiyats alcyig with his own. Recognition, 
as 1 have said before, is a deliberate act 
with knowledge of its effect ; and there 
is, in my opinion, no injustice in declining 
to found recognition on the recitals, if 
they are consistent with the case made by 
the plaintiff. The passage, which I have 
.already cited from the' judgment of Lord 
Halsbury, L. C. supports this proposition, 
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and the cases to which I have* referred 
recognise the principle. 

In ray judgment, there is no assertion 
in these recitals that Mr. Hudson was an 
occupancy tenant having succeeded to 
the interest that belonged to Nathu Lai. 
In the Second place, even if there was 
such an assertion and the plaintiff took 
away Rs. 1,012 paid by Mr. Hudson, 
there was no acceptance by the plaintiff 
of the position of Mr. Hudson as an 
occupancy tenant, since the plaintiff was 
entitled to that sum from Mr, Hudson 
and he had a right to take the money, to 
quote the language employed in Robert 
Wilson V. Radha Dulari Kuer (4) : 

** without regard to the manner in 
which or the source from which ” Mr. 
Hudson had procured it. 

The plaintiff had the right to assume 
that Mr. Hudson’s admission of liability 
arose out of the agreement between him 
and Mr. Hudson preliminary to the lease, 
by which Mr. Hudson made himself 
liable for the entire rent due from the 
raiyais in respect of the years 1303 and 
1304 ; and if he was entitled to the entire 
rent from Mr. Hudson, it clearly made no 
difference to him whether Mr. Hudson 
recouped himself from the tenants or paid 
it out of his own tahvil'" 

In my opinion, the principles laid down 
in the cases to which I have referred, are 
equally applicable here, and I must hold 
that there is nothing in the recitals from 
which it can be legitimately inferred that 
the plaintiff recognised Mr. Hudson as an 
occupancy tenant. 

But if there is nothing in the recitale 
to establish a case of recognition by ths 
plaintiff, there is in the concluding portion 
of the lease, a statement which, in my 
opinion, directly negatives the defendants* 
cSse. But as an ingenious attempt has 
been made to give an explanation to that 
passage by reference to those passages 
which precede it, it will be necessary for 
me to consider all these passages as a 
whole. 

These passages are as follows:— 

** If for the arrears due by the tenant I 
have to institute suits and if I obtain 
decrees and by enforcing them I put to 
sale their occupancy holdings and pur- 
chase them or if I acquire occupancy 
rights in any way, then, after the expiry 
of the term of ticca in my favour, I will 
on receipt of the sale- proceeds make 
over to the landlords the possession there- 
of without any objection whatever on my 
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part. I "Will give up possession of the 
lands as regards which I may acquire tfie 
right of occupancy and to this I will not 
raise any objection or contention what- 
ever and if I do so, it will be deemed null 
and void and improper. Within the 
wahal I will not purchase the entire 
occupancy holding or any portion'of it. If 
I do purchase, then^ on the termination 
of the term hereof, it will pass into the 
possession of the landlords as their zerait 
land and to this I, the ticcadar^ have not 
and shall not have any objection or con- 
tention whatever.” 

Now, stopping here for a moment, 
there can be no doubt whatever that the 
passages which I have cited refer to the 
acquisition of occupancy rights by 
Mr. Hudson either by private contract or 
in execution of rent-decrees that may be 
obtained by him as iiccadar against the 
tenants and the agreement between the 
parties expressly provides, what the law 
implies, that such occupancy rights 
belong to the landlord, and must be made 
over to the landlord on the expiry of the 
ticca lease. 

Then occurred the passage on which 
reliance is placed by Mr. Hassan Imam 
on behalf of the plaintiff. 

In Assin 13 12 F. S, I will cut down 
the indigo crops that may be standing on 
the zerait lands on payment of 10 annas 
instalment of rent, and without waiting 
for any notice, I will relinquish posses- 
sion of the leasehold property, and in 
that circumstance I shall have no right 
to interfere in the leasehold property nor 
shall 1 have any right of occupancy in 
the zerait lands, etc,” 

Now, it will be remembered that the 
lease was for seven years and that it 
expired on the last day of 1311. But, in 
order to secure to Mr. Hudson the indigo 
crops grown on the disputed land, the 
lease provided that Mr. Hudson would 
have the right to retain possession of the 
disputed land up to Assin 1312 on the 
payment of ten annas instalment of the 
rent. Now, if this passage is referring 
to the lands in dispute, the condition is 
utterly inconsistent with the case set up 
by the defendants. 

Now 1 quite understand that any condi- 
tion in a cultivating lease which bars in 
perpetuity the acquisition of an occiipan9y 
right by the raiyat is wholly void and does 
not operate to prevent the accrual of such 
right. If the fact of the tenancy had 
been established independently of the 


lease, then I agree with Mr. Manuk that 
we ought to wholly ignore the covenant 
of surrender contained in the loase. But- 
the whole argument of Mr. Manuk is I 
am quoting the exact words used by 
Mr. Manuk : — 

By this lease, the plaintiff .adopted* 
and ratified the transactions as evidenced 
by Exhibits I and K.’^ 

In other words, the lease itself amounts 
to a recognition of the occupancy rights 
of the defendants in the disputed lands. 
Now, if Mr. Manuk is relying upon the 
lease itself in support of his case as to 
recognition, it is surely relevant to ask, 
how is it that by the same lease the land- 
lord is providing for the extensioil of the 
term up to Assin 1312 and stipulating for 
relinquishment of possession by Mr. Hud- 
son on the expiry of the month of Assin 
1312? 

It is, in my opinion, open to the defen- 
dants to argue that the covenant as to 
relinquishment of possession is wholly 
void and inoperative, but then they must 
be prepared to establish their tenancy 
rights by independent evidence and with- 
out reference to the terms of the lease 
containing the covenant. 

But it is not open to them to say, “ we 
rely upon the lease to establish recogni' 
tion of our tenancy rights by the landlord, 
and we ask you to hold that the covenant 
as to relinquishment of possession is 
wholly void and inoperative.*’ 

The same document cannot, in my 
opinion, constitute both recognition and 
non-recognition. In my opinion, in order 
to see whether there was a recognition 
by the lease itself, I ought to look at the 
whole lease, and when I do so, I find it 
impossible to hold that the plaintiff deli- 
berately recognised, — for the act of recog- 
nition must be a deliberate one, — 
Mr. Hudson as an occupancy ^tenant,, 
when I find in the same lease conditions 
which are incapable of explanation on 
the hypothesis that there was a recogni- 
tion of the status of Mr. Hudson as an. 
occupancy tenant by the plaintiff. 

But then an ingenious argupient was^ 
advanced by Mr. Manuk. The argument, 
was that the clause containing the cove- 
nant for relinquishment of possession of 
the zerait lands was intended to apply and 
apply only to the lands that might bo 
acquired during the subsistence of tW 
lease either by private contract or in 
execution of rent decrees that might bet 
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obtained by the iiccadar against the 
tenants. 

With all respect, the argument is 
wholly inadmissible. Itf the first place 
the clauses as to acquisition of occupancy 
rights during the currency of tl^e lease 
contain their own covenants for relin-^ 
quishment of possession. In the second 
place, it is impossible to ignore the clear 
distinction made in the lease between 
occupancy rights and lands. Occu- 
pancy rights are such rights, as may be 
purchased by Mr. Hudson during the 
currency pf the lease, and these 
Mr. Hudson agrees to surrender on the 
expiry of the lease. Zevait lands are also 
defined with sufficient clearness in the 
lease, !a,nd they comprise, and comprise 
only tile 36 highas 7 cottas 1 1 dhuts of land 
which are in dispute in this suit. 

The opening lines of the lease make 
this clear and the Survey numbers and 
the area of the zerait lands are given in 
the schedule to qomptise an area of 36 
iigha^ 1 cottar II dhurs of land. In my 
opinion, the lease contains its own inter- 
pretation as to the term zerait lands, and 
by no possible construction of the lease 
can it be held that the term • zerait lands” 
used in the clause on which Mr. Hassan 
Imam relies means occupancy rights 
purchased from the tenants during the 
currency of the lease. 

In my opinion, the lease Exhibit I, far 
from establishing the defendants’ case, 
entirely destroys it ; and I hold that there 
is no evidence in the record from which 
it can be legitimately inferred that the 
plaintiff recognized Mr. Hudson as an 
occupancy tenant in relation to the lands 
in dispute. It must follow that the 
defendant was bound to make over the 
disputed lands to the plaintiff on the 
expiry of the lease 

I would allow the appeal, set aside the 
decree passed by the learned Subordinate 
Judge and give the plaintiff a decree for 
possession of the properties claimed in 
the suit with mesne profits and costs 
throughout, 

Adaiiii* J* • — necessary for, me 
to set ou^ in detail either the facts of the 
case or the points for consideration for 
they have been most clearly explained in 
the judgments of my Lord the Chief 
Justice and Das, J. 

Firstly, with regard to the acquisition 
of occupancy holdings by Nathu Lai the 
defence case was that Nathu Lai acquir-i 
ed the occupancy holdings, 36 highas 7 


cottas 11 dhms in area, between* 1863 and 
1865 and obtained an express recognition 
of the transfer from the landlord at the 
end of 1865 by a letter, dated the 19th 
December, 1865 (Exhibit D). To sup- 
port this cpise the letter and certain ydiNd* 
handis are produced. 

if if not proved that in the locality 
occupancy holdings are transferable 
without the cbl|sent of the landlord, and, 
in the first place, the question arises 
whether Sunder Sahay, the landlord, had 
authority to recognise the transfer. He 
was an eight annas sharer in the estates, 
but it is the defendants* case that pre- 
vious to 1865 there had been a private 
partition of the estate and under it 
Sunder Sahay became sole landlord of the 
Mauza within which the 36 highas 7 cottas 
11 dhurs are situated, and thus had autho- 
rity to sanction a transfer, 

To support this case the defence rely 
on the headings oi the jamabandkis (Exhi- 
bits H and H-1) for 1271 (1863 — 64) and 
1273 (1865-1866) which described the pat ti 
as the private partitioned patti of Sunder 
Sahay, In 1868 there was a Collectorate 
partition of the estate on the application 
of all the share-holders and the jamabandis 
produced for the years 1869 — 1870 and 
1873 — 1874 show that the patti had been 
partitioned o£f by Collectorate parti- 
tion. 

In any case it would be very surprising 
that, after all the co sharers had agreed 
on a private partition, they should all 
apply for a Collectorate partition and be 
ready to undergo the trouble and expense 
it would entail, but when we find that 
there is reason to suspect the genuineness 
of the jamabandis whose headings are 
used to support the case of private parti- 
tion, great doubt must arise whether there 
dver was a private partition, and, there- 
fore whether Sunder Sahay in 1865 had 
authority to recognise a transfer of occu- 
pancy holdings. 

The jamabandis are depended upon to 
support the case that Nathu Lai pur- 
chased occupancy holdings of an area of 
35 big has odd. A comparison of these 
papers with the baiwara kkasra (Exhibit 
22) of 1868 throws the greatest doubt on 
their genuineness, and the baiwara khasra 
is an admittedly genuine and authori- 
tative docurnent. My learned brother 
Das, J,, has just dealt exhaustively with 
this point and it is not necessary to repeat 
the ground be sets forth; the conclu- 
sion mfist be that the jamabandis 
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qannot be relied on. 

The Masra shows that the 
do not contain correct entries of the 
amotint of land held in occupancy right 
by Nathu Lai as proprietor of the Pirak* 
phr Indigo Factory. Nathu iiali accord- 
ing to the khasta, held'8 9k 

dhurs only in occupancy rigtjffe^ 
Sunder Sahay held 30 bi£has 12 
dkurs of jgirait or After 

the pa,rtiti<i|| Nathu Lai took ticca lease 
of the village and most probably amalga- 
mated the remaining bakasht land of 
Sunder Sahay, out which 2 bighas 11 
coltos Hi 'bi^'lteen let out to a 

tenant with his 8 bi£Xti^^'Cottas 9J dhurs 
and treated* the whme 38 bighas 1 cottas 
11 dhurs as his tenancy lands. 

There are other points in connection 
' with the letter of recognition (Exhibit D) 
which gave rise to some suspicion and 
these taken with the clear untrust- 
worthiness of the jamahandis make it 
impossible to decide either that Nathu 
Lai acquired occupancy rights in the 36 
bighas 7 cottas 11 dhurs or that Sunder 
Sahay recognised the transfer of the 
rights. 

It is next necessary to consider whe- 
ther by the deed, dated the 23rd July 1890 
(Exhibit 12) Nathu Lai conveyed to 
Mr. Henry William Hudson any occu- 
pancy rights held by him in connection 
with the lands in the village of Etwarpur 
Jainti. 

Now it is quite plain that the deed was 
intended to convey and did convey the 
Pirakpur Indigo Concern and the sche- 
dules to the deed contained a list of all 
the villages and lands held by the Concern 
either in proprietary ot ticcadari right, 
but there is no entry in the schedules of 
occupancy right in the 36 bighas now in 
dispute. 

The deed states that the vendors 

“ have contracted with the purchaser 
for the sale to him of the Pirakpur Indigo 
Concern together with all the Taluks^ 
Mauzas^ villages, lands, hereditaments 
and premises of which the particulars are 
set forth in the schedule,” 
and proceeds to 

grant, convey, transfer, assign, assure 
and confirm unto the purchaser, his 
heirs, executors, administrators and as- 
signs all and every, the said Taluks^ 
Mmzas and lands or parts or shares there- 
in of which the particulars are contained 
in the schedule hereto and also all other, 
if any, the hereditaments and property 


belongifig to or forming part of or held 

with the said mauzas and lands. 

and aU rights, liberties, ease- 

thents; privileges, profits, commodities, 
emoluments, advantagesi; and appur- 
tenaceswhatsoever to the said Taluks^ 
land, Indigo Cloncern and here- 
itaments belonging to or in anywise 
appertaining or therewith usually hold, 
usedj' occupied, possessed or enjoyed.” 

N^w even if i^ be held that the words 
from'** and all manner of rights’* onwards 
refer to incorporeal hereditaments and a 
right of occupancy is a corpq|:eal here- 
ditament still the right of occupancy is a 
hereditament of the Indigo Concern held 
with of belonging to the Mauza or lands 
mentioned in the schedule. 

As I have said, it is clear that the 
words of the deed show that the intention 
was to convey the Indigo Concern and 
every interest it possessed in the lands 
mentioned in the schedule, and I am of 
opinion that any right ojf occupancy pos- 
sessed by the Concern m the scheduled 
lands passed to the purchasers under the 
deed. 

But, as found above, there is no relia- 
ble evidence that at most anything more 
than about 8 bighas would pass, for 
though Nathu Lai may have claimed ten- 
ancy over 36 bighas^ the evidence to show 
that his tenancy had been ever recognised 
is untrustworthy. 

It may be that Nathu Lai gave Mr. 
Henry William Hudson to understand 
that 36 bighas odd were held in tenancy 
right, and Mr. Hudson may well have 
believed that he had that right in the 
said area but until 1897 there is no good 
evidence of any recognition of the right 
by the landlord and in fact when the 
Settlement operations were going on, no 
claim was put forward by the Factory to 
be recorded as occupancy raiyat of the 36 
bighas. 

The Settlement Record was finally 
published on the 22nd June 1896 and 
shows the 36 bighas to be bakasht of the 
Factory but not zerait.'" The rent- 
receipts, Exhibits N and N-1 purporting 
to have been granted in 1891 and 1892 
and to show acceptance of rent in respect 
of a tenancy of the 36 highsLS bear such 
evident signs of their having been tam- 
pered with that it would be unsafe to rely 
on them. 

In 1895 the lease under which the 
Indigo Concern held the lands expired. 
Matuk Lai was then the proprietor of 
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the estate and was negotiating fbl* its sale 
to the plaintiff. Mr, Richardson who 
seems to have been looking h the 
affairs of the Indigo Concern, seehis to^* 
have sought for ;a renewal of the lease 
but Matuk Lai ptoposed that 2 bighm^f the 
zeriat l^Vid should be excluded ftofa the^, 
new patia: in his letter of the 19th Juhe^ 
1S95^ (Exhibit 3) Mr. Richardsoct pro- 
tested that if the 2 highas were excluded 
he would be a great loser, 

It is significant that Mt'. Richardion 
did not resist the exclusion on the ground 
that the Factory held the lands in occu- 
pancy right. This he would surely have, 
done if he had been conscious of the 
existerice of any such right. 

The plaintiff purchased the estate from 
Matuk ial on the 13th of July, 1895 and 
obtained title by virtue of the purchase 
but, as he did not pay the purchase- money 
till the 29th August 1896, he did not get 
possession till then. Meanwhile, Mr. 
Hudson was still in possession of the 
leasehold property^ though the lease had 
expired. During this period Rs. 138 was 
received by Matuk Lai in respect of rent 
of the property which was held by the 
Factory, and it appears that Matuk Lai, 
in agreement with the plaintiff, appropri- 
ated this in part payment of the consider- 
ation for the purchase by the plaintiff 
with interest. 

The plaintiffs case, as shown in his 
own evidence, is that Matuk Lai himself 
collected the sum of Rs. 138 from the 
tenants, and that the Factory was, during 
the. period from 1895 to 1897, holding 
under an oral lease from him. That the 
plaintiff's evidence is unreliable there can 
be no doubt for he has contradicted him- 
self gravely. I can find no reason for 
distrusting the defendants* case that in 
order to 'find out how much rent was due 
from tenants of the lands covered by the 
expired lease. Mr. Hudson called the 
tenants together and in their presence 
and that of the gomasta of Matuk Lai 
drew up a wasilbaki account on the 5th 
April, 1897. 

TJais amount (Exhibit K) showed that 
the total rents due for the years 1303 and 
1304 amounted to Rs. 1,150. The Pirak- 
pur Pactory was in that account shown 
to be a cultivating tenant of 36 highas 7 
cottas 11 dhufs at a rent of Rs. 197 a year 
or Rs. 395-12-0 for the two years out of 
which Rs. 138 had been paid. On the 
Isack of the document Mr. Hudson on 8th 
April, 1897 endorsed the fact that the total 
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account amounted to Rs. 1,1 50 .and^ that 
Rs. 1,012 wai payable making alloiwince 
for the Rs. 138^ already paid. The rent- 
receipt (Exhibit I) signed by Khub 
Patwari shows that Rs. 138 were paid on 
the 18th |%|isak 1303. I can see no 
eason tp dc!ubt''^the genuineness of EicJii* 
the receipt Exhibit I. In 
Exhibit^ K, Mr. Hudson claimed to be a 
raiyat in respect pf the 36 highas. 

On the i9th kpril 1897^ t||e plaintiff 
granted Mr. Hudson a lease, 

" of the whole and entire 8 annas of the 
Collectorate partition PAtti including 36 
highas 7 cottas 11 . 

In the Kabuliydf (Exhibit I) the pas* 
sage, 

** there was Fs. 1,150 on account of 
rent for 1303 and 1304 F. S. due by the 
tenants, out of this Rs. 138 had already 
been received by the former proprietors, 
and the remaining sum of Rs. 1,012 was 
found justly payable to the landlord by 
the tenants and by me the ticcadaf^ which 
I the ticcadar have paid to them in cash 
and in one lump on getting receipts and 
the landlords have brought it to their 
possession, and appropriation, and I the 
ticcadar will get the same from the 
tenants and from my own tahvil^ and as 
regards the arrear due by the tenants and 
by me the ticcadar for 1304 F. S. which 
I have paid to the landlords I shall have 
no objection. If as regards the arrears 
of 1303 F. S. I, the ticcadar^ suffer any 
loss then the landlords will be responsible 
therefor.” 

is relied on by the defendants to show 
that the plaintiff was cognisant of Mr. 
Hudson’s claim of raiyati right in the 36 
highas and recognised him as tenant. If 
this contention were to succeed, the 
plaintiff's case must fail. Stress is laid 
on the fact that the kabuliyat mentions 
that the sum of Rs. 1,150 is due by 
tenants and the amount still owing after 
the deduction of Rs. 138 is to be obtained 
from the tenants and from Mr. Hudson's 
own tahviL 

A recognition by a landlord to be effec- 
tive in favour of a tenant must be clear and 
certain, but in the present instance it is 
difficult to reconcile the last portion of the 
kabuliyat with a recognition of occupancy 
rights. Mr. Hudson agreed that if, during 
the period of the lease, he acquired any 
occupancy holding, he would give it up oa 
expiry of the lease and it would pass into 
the possession of the landlord as bin 
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ufait, » 

The concluding passage of the le^ise 

runs ; — 

** I will cut down the indigo crops that may be 
standing on the zerait lands on payment of 10 
annas instalment of rent and without waiting for 
any notice I will relinquish possession, of the 
leasehold property and in that circumstance I 
shall have no right to interfere in the leasehold 
property nor shall 1 have any right of occupancy 
in the zerait lands, etc.'* 

On the face of it this concluding por- 
tion of the kahuUyat would seem to nega- 
tive any recognition of an occupancy 
right but the undertaking is one which is 
commonly entered in kabuliyat and 
which, where occupancy rights exist, has 
no binding force under the law. At the 
same time if Mr. Hudson has been cogni- 
sant of any such right and was claiming 
it we would have expected express 
exception of the occupancy right he 
claimed. 

It might well be that the zerait lands 
on which he was to be allowed to cut the 
indigo in Assar 1302 were understood by 
him to mean occupancy holding which he 
might acquire during the term of the 
lease and which were to revert to the 
landlord as zerait on its expiry, but it 
has to be remembered that the 36 
bighas 7 cottas 11 dhurs had been describ- 
ed at the beginning of the kabuliyat as 
zerait^ The general tenor of the docu- 
ment seems to be that all the leased lands 
were to be returned to the landlord and no 
occupancy right was to be retained or 
claimed. 

How then can the passage relating to 
the Rs. 1,150 due by the tenants which I 
have cited above be explained, for it 
se ems to show that the wasilbaki^ Exhibit 
K, in which tenancy right was claimed 
was known and recognised by the plain- 
tiff? The explanation seems to be this 
— the arrangement as to ascertaining the 
amount due from the tenants would 
appear to have been made between 
Mr. Hudson and Matuk Lai, and it was 
the latter’s gomasia who attended to watch 
the landlord’s interest ; the payment of 
the Rs, 138 had been made to Matuk Lai, 
and it was from Matuk Lai that the 
plaintiff came to know that the 
Rs. 138 had been paid by “ tenants, etc.,” 
|he receipt (Exhibit 7) dated the 29th 
August, 1896, shows this and it is signed 
by Matuk Lai. 

There is every probability that at the 
time of the lease, the plairitiff merely 
inquired what sum had been found to be 
due from tenants and took Mr. Hudson’s 


word for the Rs. 1,012 stated to be still 
due. It might be that the plaintiff under- 
stood the passage in the kabuliyat describ- 
ing Mr. Hudson as one of the tenants to 
refer only to the period after expiry of the 
previous lease during which the Factory 
was cultivating the lands and, paying 
direct to Matuk Lai. 

There is no witness to show tha<! the 
plaintiff ever saw Exhibit K, and neither 
Mr. Hudson nor Gopal Lai who depose as 
to the drawing up of Exhibit K say that 
either the plaintiff or any agent of his 
was present when Exhibit K was drawn 
up. It might be argued that any business 
man would have required fuller informa- 
tion as to what he was demising, but it 
has to be remembered that reference to 
the Record-of-Rights, which the plaintiff 
would probably make, would show him 
that Mr, Hudson was not recorded as 
having any occupancy holding in the 
leased property. 

1 am not satisfied, for the above rea- 
sons, that it can be held that it is proved 
that the plaintiff had notice of the con- 
tents of Exhibit K ; or that, considering 
the rest of the document, a case of recog- 
nition by the plaintiff of Mr. Hudson’s 
tenancy is made out. 

Any recognition by Matuk Lai which 
may be inferred from the receipt of rent 
from Mr. Hudson and the attendance of 
his gomasta at the time when Exhibit K 
was prepared will be of no avail to the 
defendant for at that time Matuk Lai had 
sold the property and the title had passed 
from him. There is no suggestion . or 
entry of any kind in Exhibit K to show 
that cither the plaintiff or any one on his 
behalf had seen and examined the 
document. 

The omission of any entry in the 
Record-of-Rights finally published in 1896 
showing that the Factory had any occu- 
pancy right in the 36 bighas odd is a most 
important feature of the case, showing 
that during the settlement operations 
Mr. Hudson was laying no claim to 
occupancy right. It is almost impossible ta 
believe that if he had been aware of any 
such right he would have neglected to press 
his claim before the Settlement Authorities. 

It is urged that during the settlement 
operations Mr. Hudson was unaole to 
look after his interests properly, but sure- 
ly if the occupancy right was believed to 
exist some of the Factory amla would 
have brought the matter to the notice of 
the Settlement Officer or asked Mr. Hud-^ 
son to press the claim. 
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I must hold, therefore, that the defen- 
dant has failed to prove that he holds 
occupancy rights in the 36 highas 7 cottas 
11 dkufs or that he has been recognised 
as a faiyat by the landlord ; the appeal 
should accordingly succeed. 

Appeal allowed* 
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Dawson Miller, C, J. and 
Mullick, j. 

Sital Prasad Ray and another — PlaintifFs- 
Appellants v. 


Asho Singh and another — Defendants- 
Respondents. 

S, A. No. 524 of 1921, decided on 26th 
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Civil P.C., O, 34, land O. 7,R. P— 
Suie by prior mortgagee — Non-impleadment of 
puisne mortgagee is not fatal. 

In a suit by a prior mortgagee the puisne mort- 
gagee is a proper but not a necessary party and 
the Court is competent to try the suit in his ab- 
sence because his absence would in no case pre- 
judice him nor is the suit liable to be dismissed be- 
cause he is brought on record after the prescribed 
time. 

(b) Civil P.C., O. 1, R. 9 controls O. 34, R. 1, 

Provisions of O. 1, R. 9, are not subject to 
0. 34, R . 1 . On the contrary O. 34, R. 1 , is express- 
ly declared to be subject to the provisions of the 
Code of which O. 1, R. 9 forms a part. All per- 
sons whose rights and interests may be adjudicat- 
ed upon and determined in the suit ought to be add- 
ed as parties but failure to add one or more such 
persons should not have the effect of defeating 
the suit if the Court in their absence can deal with 
the matters in controversy, so far as regards the 
rights and interests of the parties actually before 
it. Whether a person is a necessary party to the 
suit in the sense that it cannot proceed in his 
absence must depend upon whether the decision 
would necessarily affect the interests of that 
party. Two conditions must be satisfied in order 
that a defendant may be considered a necessary 
party namely, first, there must be a right to some 
relief against him in respect of the matter involv- 
ed in the suit and, secondly, his presence is neces- 
sary in order to enable the Court effectually and 
completely to adjudicate upon and settle all the 
questions involved in the suit. Necessary parties, 
defendants are those without whom no decree at 
ail can be rendered : proper parties, defendants 
are those whose presence renders the decree 
more effectual ; and all the proper parties are 
those h-' whose presence the decree becomes a 
com{3flet' determination of all the questions which 
can and of all the rights which are connect- 
ea V iju the subject-matter of the controversy, A 
necc ;sary party is a proper party but a proper 
party is not always a necessary party. 

[P. 652, Cs. 1, 2; P. 653. C. 1.] 
N. C. Sinha and N, C. Ghosh — for Ap- 
pellants. 

S, M, Mullick^ Satya 5. Bose and N* N* 
Sen — for Respondents. 


Dawson Milleri C.«J. The question 
for decision in this appeal is whether the 
suit is bad for non-joinder of parties. The 
appellants on the 12th April, 1919, insti- 
tuted the suit to enforce a mortgage exe- 
cuted in favour of their father in 1906 by 
the father of the first two defendants. 
The mortgage-debt was repayable on the 
13th April, 1907 and the limitation 
period for bringing a suit on the bond 
expired on the day the suit was instituted. 
The first two defendants as legal repre- 
sentatives of the deceased mortgagor were 
alone impleaded as defendants. 

It subsequently transpired after the 
issues were framed that one Lachman 
Jha Naroiie held a subsequent mortgage 
on the same property executed in 1910 
on which a sum of about Rs. 2,600 was 
due at the date of the suit. Lachman Jha 
Narone was subsequently added as a party 
but too late to save limitation and he 
pleads that the whole suit if; bad for non- 
joinder of parties under O. 34, R. 1 of 
the Civil Procedure Code and should be 
dismissed. 

[The judgment then stated that the 
trial Court dismissed the suit and the 
Court of appeal also confirmed the decree 
following 1 Pat. L. J.468 and continued 
as follows : — ] 

The case of Girwar Narain Mahton v. 
Mt, Makbunessa (1) was a case in which 
the original mortgagees had died and the 
suit was instituted by 21 plaintiffs des- 
cribing themselves as heirs and successors 
of the original mortgagees. It turned 
out, however, that there were other des- 
cendants of the original mortgagees who 
were jointly interested with the plaintiff 
in the mortgage and who had not been 
joined as parties up to the time when the 
case came up for triab by which time 
their right to sue was barred by limita- 
tion. It was held that, as the mortgage 
was indivisible, if all the parties entitled 
to share in the money due on the mort- 
gage were not upon the record, the suit 
must be dismissed in its entirety. 

In the course of the judgment it was 
stated thatO. 1, R. 9, of the Civil Proce- 
dure Code was subordinate to O. 34, R. It 
which makes it imperative that all per. 
sons interested in the mortgage security 
shall be joined as plaintiffs. As 
the absent plaintiffs in that case 
were undoubtedly necessary parties 
to enable the Court to pronounce a 
decree in the suit I have no doubt the 


(1) (1916) 1 P.L.J. 468«36 I C. 542. 
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, decision was right but the dictum 4hat 
0. 1, R. 9 is subordinate to 0. 34, R. 1, waf 
not necessary for the determination of 
the suit and, in my opinion, this dictum is 
not justified upon a reference to the 
, wording of those rules, 

[O. 34, R. 1 was here quoted and the 
judgment proceeded as follows.] 

The explanation appended to the rule 
provides that a puisne mortgagee may sue 
for foreclosure or for sale without making 
the prior mortgagee a party to the suit and 
a prior mortgagee need not be joined in 
a suit to redeem a subsequent mortgagee. 
It is to be observed that the rule just 
quoted is subject to the provisions of the 
Code, and O. 1 , R. 9, of the Code pro- 
vides that ** No suit shall be defeated by 
reason of the mis-joinder or non- joinder 
of parties and the Court may in every 
suit deal with the matter in controversy 
so far as regards the rights and interests 
of the parties actually before it.’* 

The Court also has power under R. 10 
of the same Order to add parties subject 
to the provisions of the Limitation Act. 
It would hardly seem accurate therefore 
to describe the provisions of O. 1, R. 9, 
as being subject to O. 34, R. L On the 
contrary, 0. 34, R. 1, is expressly declared 
to be subject to the provisions of the 
Code of which O. 1, R. 9, forms a part. 
It seems to me that the combined effect 
of these rules in so far as mortgages are 
concerned is that all persons whose rights 
and interests may be adjudicated upon 
and determined in the suit ought to be 
added as p^ferties but that failure to add 
one or more such persons should not 
have the effect of defeating the suit if the 
Court in their absence can deal with the 
matters in contrbversy, so far as regards 
the rights and Interests of the parties 
actually before it. 

Whether the Court can do so or not 
must depend upon whether the presence 
of those not added is essential to enable 
the Court to adjudicate on the rights and 
interests of those acttihlly before it. It 
is a fundamental rule of procedure that 
the Court cannot, by its decree, affect the 
rights of tilose who are not parties to the 
sm|p If therefore no decree can be 
passed without affecting the rights of 
abfifent parties, the suit cannot proceed in 
their absence and should be dismissed. 

ff, however, the rights of the parties 
actually before it can be determined in 
the suit leaving the righl^® interests 
*of others unaffechsdf I cau sea no reason 
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why, even if othSf parties plight properly 
have been added*, should not 
determine ihe infers ' 
between the 

The opinjoh whicli has sometimes been 
expressed tapi^lhp Provisions of O* I» 
are subject iiP. o4, R. 1, has no doubt 
been to sonje'enfetent inducetj by' the fact 
that the relatinj^ to notice '"in 

the repealed of the Transfer* of 
Property Act has not bSfU re enacted in 
O. 34, R. 1, of the Code of 1908 which 
now supersedes S. 85 of ^ the earlier 
Act. The proviso appears to have Creat- 
ed an impression, which in some cases 
has been given effect to, that where a 
plaintiff had no notice of the interest of 
puisne mortgagees or others interested 
in the mortgaged property and has i|pt 
joined them they might nevertheless pe 
bound by a decree obtained against tie 
mortgagor in their absence. 

To obviate the possibility of fuch an 
error the words of the old section have 
not been re-enacted as, presumably, they 
were considered unnecessary. This does 
not, however, in my opinion, lead to the 
conclusion that a suit is necessarily bad 
if certain persons who ought to be joiued 
in order to enable the Court to dispose of 
all questions affecting the rights of the 
persons interested in the property are not 
joined. 

Whether a person is a necessary party 
to the suit in the sense that it cannot pro« 
ceed in his absence most depend upon 
whether the decision would necessarily 
affect the interests of that party. An 
instance of such a case arises under 
S. 45 of the Contract Act where the 
interests of joint promisees are involved. 
In thaf case a Claim cannot be enforced 
by one alone of the promisees, all of 
whom are jointly interested. 

So also in the case of joint mortgagees 
one alone cannot ordinarily maintain a 
suit on the mortgage which is one and 
indivisible. The suit must be brought to 
enforce the mortgage as a whole or not at 
all. It cannot be enforced pie'e'Hfea!^ 
The whole interest must there^wr^ be 
represented as the Court cannot, v* its 
decree, bind those who are not ’es. 
Similarly a suit to recover prophfty 
against co-sharers all of whom are joint- 
ly interested cannot proceed in the ab- 
sence of one or more of them. This 
principle is of course subject to the rule 
that a person may, in certain cases, stt®« 










